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SEFOBTS  OF  CASES 


SUPREME  COURT 


SEPTEMBER  TERM,  1869. 


JAMES  HEATHERLY  and  MART  J.  HEATHERLT, 
Appellants,  V.  HENRY    G,    HADLEY    and   H.    C. 

OWEN,  Reepondentfl. 


DiBFBirsnio  with  trx  Glassificatiok  or  Boxa — ^RioiFra  ofv  Sxmois.— ^ 
The  Gode^  hy  diapeofliBg.  with  the  dassiflofttion  of  bills,  hag  not  takea 
ftway  the  right  of  suitors  to  present  any  cause  of  suit  that  formerly 
ooald  be  presented  by  any  form  of  bill. 

JcnoaDicnoN. — HaTing  obtained  jurisdietion  for  one  purpose,  a  Court  of 
efoity  may  hold  it  for  all  purposes  eonnected  with  the  transaction. 

Piooir  CANNOT  Aid  an  Aixegahon  or  Sbkvigb. — Proof  cannot  add  to  the 
force  of  an  undisputed  allegation  of  the  pleading.  Where  the  plead- 
ing  points  out  a  particular  mode  of  serrice,  if  the  mode  pointed  out 
falls  short  of  due  service,  proofs  cannot  aid  the  allegation.  Nothing 
■hall  be  intended  to  be  out  of  the  Jurisdiction  of  a  Superior  Oourt 
except  that  which  specialty  appears  to  be  so. 

Bboobd  Bbottal  of  JuBiSDiGnoNAL  Facts. — If  the  record  contains  a 
recital  of  the  facts  requisite  to  confer  Jurisdiction,  it  is  conclusive 
when  attacked  collaterally.  If  the  record  is  silent  as  to  Jurisdic- 
tional facts,  they  will  be  presumed  to  have  been  duly  estahlished, 
but  such  presumption  may  be  rebutted  by  extrinsic  evidence.  If 
it  appears  by  the  record  expressly,  or  by  necessary  implication, 
tbat  the  cause  of  action  was  beyond  the  Jurisdiction  of  the  Court, 
or  that  the  Court  proceeded  without  notice  to  the  parties,  no  pre- 
sumption in  favor  of  the  jurisdiction  arises,  and  the  judgment  will 
be  void. 

4  Oregon— 1]  (1) 


S  HsATHERLT  V.  Hadley.  [4  Oregon 

Strict  Compliahcb  with  the  Statute  Necessary. —  When  a  Court  of 
record  aeeks  to  acquire  jurisdiction  by  a  course  spedallj  pointed 
out  by  statute,  |^ .  stp^t  oqmplia^Q^  ^Is  ^eo^^isary. 

PiooF  or  Sebvigb. — ^I^^oof  of  Aertiee  inuat  be'  di)iidB  in  the  Cofurt  in  which 
the  process  is  returnable. 

A  Pabtt  is  not  Precluded  bt  RsciTAiiS  nr  a  Dbobeb. — ^A  recital  in  a 
decree,  'that  notice  Im  been-  given  in^4ue  form  of  law/'  will  not 
preclude  a  party  from  denying  the  jurisdiction  in  a  suit  brought  to 
reform  the  decree.  When  the  decree  contains  a  recital  that  due 
seriFice,  ws^'mjuifr  i\nd  t^e  return  puip^ts  ^i^it  out  the  mode  of 
service,;  aiid  tie 'mode  tet  4>ilt  is  insufficieiit  t&e  xeeital.  will  not 
aid  the  return. 

SzTBiNsic  Evidence  nr  Aid  or  the  Rsoobd. — ^When  extrinsic  evidence  is 
admitted  in  ai^.of  the  reoordf  the  f aet  pennHted  to  be  proved  in  a 
subsequent  proceeding  is  not  solely  that  process  was  in  fact  served, 
but  that  there  was  proof  of  service  before  the  Court  that  rendered 
the  decree. 

Admission  of  Sebviob. — ^An  admissioo  of  sarvioe  must  state  the  time  and 
place. 


Aj9ps4i«  from  Marion  Caimly^ 


T       • 


This  id  a  suit  in  equity,  brought  by  plaintiffs  to  have  a 
certain  decree  of  foreclosure  rendered  against  them  and 
others  in  favor  of  defendants^  in  the  Circuit  Court  for  the 
County  of  Lane^  in  Oetober,  1863,  and  the  sale  made  under 
it^  set  aside,  and  an  accounting  taken  between  the  parties, 
upon  the  grounds — 

That  there  is  no  proof,  as  required  by  law,  of  the  aenrice 
of  summons  and  that  the  Court  had  no  jurisdiction  in  the 
prior  suit ;  and 

That  the  decree  in  that  suit  was  for  a  greater  amount  than 
was  due,  and  that  it  was  procured  by  fraud. 

At  the  preceding  term  of  this  Court,  the  suit  was  heard 
upon  an  appeal  from  a  decree  rendered  in  favor  of  the  de- 
fendants upon  the  pleadings.  The  proceedings  upon  that 
appeal  are  reported  in  2  Ogn.  269.  The  decree  appealed 
from  was  then  set  aside,  and  the  case  being  remanded  to 
the  Circuit  Court  for  further  proceedings,  was  heard  before 
a  referee  upon  proofs,  without  amendment  of  the  pleadings. 
The  referee  found  among  other  facts  that  there  was  no  legal 
ser\dce  of  summons  upon  Heatherly;  that  the  Sheriff's  re- 
turn did  not  show  such  service,  and  that  it  could  not  be 
shown  in  any  other  way;  that  the  Court  had  no  jurisdiction, 
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and  that  the  Judgment  and  sale  shonld  be  set  aside.  He 
then  piooeeded  to  state  an  acocmnt  between  the  parties,  in 
nrhich  he  found  Heatherly  indebted  to  defendants  iUxmt 
16400,  on  payment  of  which  he  was  t6  have  possession  of 
the  premises.  i  1 

Both  parties  filed  exceptions  and  moved  to  set  aside  the 
report,  and  defendants  moved  the  Court'  on  the  pleading 
and  evidence  to  dismiss  the  bilL  This  motion  was  aUowedy 
the  Court  finding  that  the  original  decree  of  foreclosure 
was  valid  and  binding;  that  the  sale  made  under  it  passed 
the  title  to  the  purchaser ;  that  there  was  no  fraud  or  misrepi 
resentation  in  procuring  the  decree ;  that  the  sale  was  regular, 
wd  that  legal  notice  thereof  had  been*  given.  ' 

The  other  facts  appear  in  the  opinion  of  the  Courts 

Williams  &  Willis,  for  Appellants. 

The  only  proof  of  service  of  summons  and  complaint  ati^ 
diorized  by  law  is  the  return  of  the  officer  therecm.  (Civ. 
Code,  %  68.) 

It  does  not  appear  by  this  certificate  that  a  certified  copy 
of  the  complaint  was  served; 
.   That  James  Heatherly  could  not  be  found ; 

That  a  certified  copy  of  complaint  and  summons  was  left 
for  defendant  James  Heatherly,  and  it  appears  that  but  one 
copy  of  the  complaint  and  summons  was  left  for  two  de- 
fendants.  She  was  one  of  the  defendants  upon  whom  they 
attempt  to  prove  service  by  this  return,  and  it  was  neces- 
sary to  leave  copies  with  her  to  get  service  on  her,  and  if 
the  complaint  had  been  duly  certified,  it  might  have  been  a 
service  on  her.  It  ought  to  clearly  appear  that  he  was  the 
person  intended  to  be  served,  and  that  the  service  was  suf- 
ficient   (1  Ogn.  112,  113,  114;  24  HI.  22T.) 

Jurisdictional  facts  ought  to  appear  affirmatively,  and 
^len  what  was  done  appears  by  the  return,  it  cannot  be 
aided  otherwise.  Where  other  than  personal  service  is 
relied  on,  there  must  be  a  strict  compliance  with  the  statute. 
(13  How.  Pr.  K.  43;  16  Sow.  Pr.  R  144,  149,  150;  12  Cal. 
100-2;  20  CaL  81;  14  How.  Pr.  E.  381;  3  How.  Pr.  R.  10&; 
34  Barb.  N.  T.  95;  26  HI.  507.) 
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If  a  Court  has  acted  without  jurisdiction,  the  proceeding 
is  void.  And  if  this  appears  upon  the  record  the  whole  is 
a  nullity.  (11  Wend.  648,  652;  14  How.  (U.  S.)  337;  28 
K.  Y.  294;  80  HI.  109,  116;  23  HI.  445;  13  Wise.  569;  18 
HI.  561.) 

The  defendant  may  show,  notwithstanding  it  is  averred 
in  the  record  that  he  was  duly  served,  that  in  fact  he  never 
was  served.     (5  Wend.  148 ;  9  Wise.  328 ;  16  HI.  27.) 

Where  the  record  discloses  a  particular  mode  adopted  to 
obtain  jurisdiction,  if  that  is  not  sufficient,  it  will  not  be 
presumed  that  any  other  mode  was  adopted,  or  that  jurisdie* 
tion  was  acquired  in  any  other  way.  (14  Wise.  28;  23  U. 
S.  Dig.,  p.  344,  div.  119.) 

The  decree  of  foreclosure  was  void,  and  not  voidable, 
and  the  remedy  is  not,  as  contended,  by  appeal,  for  no  ap- 
peal would  lie  under  our  Code,  nor  by  motion  under  §  100 
of  the  Civil  Code,  for  that  only  provides  relief  for  "mis- 
takes in  advertence,  surprise,  or  excusable  neglect"  of  a 
defendant  in  suffering  a  judgment  at  law  to  go  against  him, 
but  a  decree  may  be  impeached  under  ^  377  of  the  Civil 
Code. 

By  that  section,  %ills  of  revivor,  of  review,  cross-bill, 
etc.,  are  abolished,"  ^T)ut  a  decree  in  equity  may  be  im- 
peached and  set  aside,  or  suspended,  or  avoided,  or  carrier] 
into  execution  by  an  original  suit"  This  may  have  abol- 
ished the  remedy  in  any  of  the  ways  referred  to,  but  left 
the  right  formerly  obtained  in  that  way  to  be  now  obtained 
by  an  original  suit  to  impeach  a  decree.  And  this  sec- 
tion in  equity  practice  has  a  similar  meaning  to  ^  62  in 
pleading  at  law.  By  bill  of  review,  judgments  and  decrees 
were  always  set  aside  for  defects  apparent  on  the  record 
(Story  Eq.  PI.  §  407),  of  jurisdiction  or  othenvise.  Such  a 
bill  was  not  an  original  bill,  but  was  filed  by  leave  of  the 
Court.  Under  our  practice  the  same  rights  are  enforced 
without  lea'.'o,  by  an  original  bill  to  impeach  a  decree. 
And  the  decree  may  be  imprnchcd  for  want  of  jurisdiction 
in  the  Court  to  render  it;  and  when  thus  drawn  in  question 
for  that  purpose,  it  is  not  a  collateral  attack,  but  a  direct  pro- 
ceeding to  impeach,  and  no  presumptions  will  be  indulged 
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in  its  favor,  but  whatever  is  necessary  to  support  it  must  ap- 
pear. (4  Texas  891;  11  CaL  872;  30  HI.  228;  18  Ohio 
State  B.  438.) 

Equity  grants  relief  not  only  against  deeds,  writings,  and 
solemn  assurances,  but  against  judgments  and  decrees,  ob- 
tained by  fraud  and  imposition.  (2  Barb.  586 ;  3  Barb.  616 ; 
1  Johns.  Ch.  401.) 

8.  Elkworfh  and  L.  F.  Mosher,  for  Respondents. 

There  is  on  file  with  the  testimony  a  complaint  sworn  to 
by  James  Heatherly,  in  which  it  is  stated  that  the  servioe 
was  made  by  a  copy  of  cc»nplaint  prepared  and  certified  to 
by  plaintiffs'  attorney.  In  addition  to  this,  the  decree  of 
foreclosure  recites  that  ^'the  defendants  being  duly  served 
with  process,  come  not,"  etc. 

1.  The  return  of  die  Sheriff  is,  by  a  fair  interpretation 
of  the  language,  a  full  and  complete  service  according  to 
the  statate.  It  is  not  necessary  to  serve  the  wife  in  a  fore- 
closure suit  (2  Johns.  Ch.  139;  Fahie  v.  Pressy,  3 
Ogn.  22.) 

2.  The  jurisdiction  of  Superior  Courts  is  presumed,  and 
their  judgments  are  conclusive  in  themselves,  unless  plainly 
b^ond  their  jurisdiction.  (Astor  v,  Qrignon's  Lessee,  2 
How.  319 ;  Foot  v.  Stevens,  17  Wend.  483 ;  Hart  v.  Sexias, 
21  Wend.  40;  Voorhees  v.  Bank  United' States,  10  Pet.  193; 
Tollman  v.  Ely,  6  Wise  244;  13  Ohio  (N.  S.),  446;  14 
Iowa,  309 ;  9  Cal.  320 ;  33  Cal.  505 ;  11  Gush.  Mass.  277 ;  10 
Allen,  488 ;  20  N.  Y.  298 ;  40  Barb.  N.  Y.  417.) 

The  law  on  this  point  is  laid  down  by  the  Supreme  Court 
of  this  State  in  Carland  v.  Heineborg  (2  Ogn.  97),  in  these 
words:  "It  is  essential  that  Courts  have  such  jurisdiction, 
tiiat  parties  and  their  rights  shall  not  be  unfairly  dealt  with ; 
and  when  a  Couirt  has  so  disposed  of  its  business  as  to 
leave  no  other  impression  upon  us,  after  due  consideration, 
than  the  strongest  of  presumptions  that  it  has  properly 
exercised  its  authority,  neither  technicality,  nor  apparent 
omission,  nor  loss,  should  cause  us  to  disturb  a  solemn  de- 
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8.     Where  the  record  of  a  Superior  Court  sets  forth  the 
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facts  necessary  to  give  it  jurisdiction^  they  cannot  be  contra- 
dicted in  a  collateral  proceeding.  (Astor  v,  Grignan's  Les- 
see, 2  How.  319;  89  111.  127;  31  Bl.  162;  27  HI.  145,  496; 
83  Cal.  678;  14  Iowa,  809;  22  Maine,  128;  18  Pick.  393;  13 
Ohio  (N.  S.),  431 ;  1  Smith  Leading  Caaes,  841.) 

4.  The  testimony  in  this  case  shows  that  the  service  was 
correctly  made.  This  testimony  was  not  introduced  to  con- 
tradict the  SheriflF's  return,  but  to  show  that  the  supposed 
irregularity  in  the  service  was  a  technical  defect  of  the  Sher- 
iff in  making  his  return.  That  proof  of  the  service  can  be 
made  aliunde,  we  cite :  6  Barb.  N.  Y.  621 ;  2  Ogn.  58 ;  6 
Wise  256;  20  N.  Y.  804;  2  Hill,  413;  1  Ogn.  295;  16 
Johns.  121. 

5.  Irregularities  in  service  do  not  render  a  judgment 
void,  but  voidable.  (Fisher  v.  Bassett,  9  Leigh,  119 ;  Prigg 
V.  Adams,  2  Salt  R.  674 ;  18  How.  Pr.  R  347 ;  4  E.  D. 
Smith,  N.  Y.  428 ;  12  Barb.  N.  Y.  547;  2  Barb.  K  Y.  586.) 

6.  If  the  Court  had  jurisdiction,  a  sale  made  under  its 
decree  cannot  be  set  aside,  however  erroneous,  and  the  plain^ 
tiff  in  execution  stands  in  the  same  position  of  any  other  pur- 
chaser. (Chray  V.  BrignardeUo,  1  WalL  627;  Parker's  Heirs 
t?,  Anderson's  Heirs,  5  T.  B.  Monroe,  445. ) 

7.  Sheriff's  sale  was  regularly  confirmed.  (Civ.  Code, 
§  293,  sub-div.  4.) 

By  the  Court,  Upton,  J. : 

The  prominent  points  presented  for  our  consideration  by 
this  appeal  are  embodied  in  the  following  opinion  delivered 
in  the  Circuit  Court  upon  rendering  the  decree  appealed 
from: 

"The  Court  finds  that  (in  the  view  the  Court  takes  of  the 
case  as  it  is  now  presented)  many  of  the  findings  of  the 
referee  become  immaterial,  for  the  referee  holds  that  the 
decree  of  foreclosure  was  void  for  want  of  su£Scient  service 
on  the  plaintiff  (then  defendant)  to  give  the  Court  jurisdic- 
tion. 

"I  entertain  a  different  view,  and  hold  that  the  decree,  in 
the  absence  of  fraud  or  mistake  in  procuring  it,  is  binding 
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and  cannot  be  <fecu«Ted  vbid  itt  a  ooilateral  ^zoeeeding .  fayr 
mere  inspection  of  the  recoard. 

''And  aa  there  is  no  sufficient  evidenfe  of  fraud  in  the  pro^ 
ciirem^ity  the  decree  will  have  to  sTtand  Atii  i&  binding  on 
the  landy  and  the  sdle  under  it  operates  as.  a  transfer  of  the 
title.  I  think  the  objection  ix>  tii6  regularity. of  the.  sale^  oa 
the  ground  of  a  want  ofno^iee,  cannot  avail  to. disturb  tbi 
sale  at  this  time,  in  the  absence  of  evidence  to  show  that 
there  was  fraud  and  ooUusion  in  iftaking  it^  or  injury  to  tbe> 
plaintiff.  And  I  also  think  that  the  weight  of  authority  is  ixi 
favor  of  the  purchaser. 

''The  real  issue  in  this  oanse  is  as  to  whether  there  wa^ 
fraud  or  not  in  procuring  the  decrde  of  foreclocture  which  this 
suit  is  brought  to  set  aside. 

"I  fully  agree  witL  the  findiog&.of  the  referee  in  that  be^ 
half,  that  there  is  no  sufficient  evidence  of  fraud.  And  aa 
the  plaintiff  has  failed  in  tibia  issue,  the  plaintiff  catinot 
open  the  decree  to  inquire  into  the  various  amounts  thiat 
went  into  that  decree  to  make  up  its  aggr^ate ;  for  this  suit 
is  not  brought  to  reform  the  decree  in  these  respects;  it.ia 
to  declare  the  decree  void  and  then  go  into  the  original 
account  between  the  parties  aiid  strike  a  balance  between 
them,  to  ascertain  what  is  now.  due  on  the  mortgage  for 
which  the  land  is  liable,  and  as  the  Court  cannot  set  aside  the 
decree,  it  cannot  go  into  these  accounts.  I  think  also,  in  a 
case  of  this  kind,  when  i|n  issue  has  been  made  on  Ihe  facts 
of  the  regularity  of  the  service,  that  dedarations  of  the 
plaintiff  that  he  was  duly  served  and  had  due  notice  of  the 
suit  in  which  the  decree  was  rendered,  may  be  given  in  evi- 
dence to  support  the  rey^arity  of  the  service  and  to  show 
jurisdiction.'' 

The  two  questions  for  determination  are: 

First  Is  the  attempt  to  impeach  the  original  decree  which 
IS  made  by  this  plaintiff  direct  or  coUateral  ? 

Second.  If  it  be  found  to  be  direct,  are  the  grounds  for 
setting  it  aside  sufficient  ? 

In  reply  to  the  first  question,  we  are  xmable  to  assent  to 
the  proposition  that  this  is  a  collateral  proceeding. 

The  statute  abolishes  bills  of  review,   and   the  nomenela- 
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ture  of  bills  heretofore  used,  and  provides  that  ^^a  decree 
in  equity  may  he  impeached  and  set  aside,  or  suspended^ 
OP  avoided,  or  carried  into  execution  by  an  original  suit ^^ 
(Civ.  Code,  §  877.)  A  hill  of  review,  for  which  the  Code 
now  substitutes  an  original  suit,  was  a  bill  filed  to  procure 
an  alteration  or  reversal  of  a  decree  made  in  a  former  suit* 
It  was  requisite  that  a  bill  of  review  show  either  error  is 
law  appearing  in  the  record,  without  resorting  to  extrinsic 
evidence,  or  some  new  matter  that  has  arisen  in  time  after 
the  decree,  or  some  discovery  after  the  decree.  If  the  facts 
stated  in  tiie  complaint,  taken  as  true,  show  such  errors  in 
law  appearing  in  the  record  of  the  former  suit  as  justify  the* 
intervention  of  a  Court  of  equity,  this  case  is  such  as  was 
formerly  presented  by  a  bill  of  review ;  or  by  a  bill  in  the  na» 
ture  of  a  bill  of  review,  according  to  whether  or  not  the  de- 
cree had  been  enrolled. 

The  gravamen  of  the  complaint  in  this  case  is  the  wrong 
alleged  to  be  done  by  the  rendition  of  a  decree  for  moro 
mon^  than  was  due;  for  interest  that  was  unlawful,  ana 
upon  a  false  representation  of  the  condition  of  the  accounts; 
and  that  such  decree  was  rendered  when,  for  want  of  suffi- 
cient service,  the  Court  had  no  jurisdiction  of  thfe  persou 
of  the  defendant,  the  present  plaintiff.  •  The  complaint  alsi* 
charges  that  the  decree  was  obtained  by  fraud.  Facts  are 
stated  in  the  complaint  which,  if  true,  would  authorize  a 
Court  of  equity  to  suspend  or  set  aside  the  decree,  and  to  or- 
der an  account,  and  decree  a  resale  of  the  premises. 

The  complaint,  besides  containing  the  general  prayer,  asks 
specifically,  not  only  that  the  decree  may  be  set  aside,  but 
that  an  account  may  be  taken,  and  that  the  present  plaintiff 
be  allowed  to  redeem. 

It  will  not  be  seriously  contended  that  the  Code,  by  dis- 
pensing with  the  classification  of  bills,  has  taken  away  the 
right  of  suitors  to  present  any  cause  of  suit  that  formerly 
could  be  presented  by  any  form  of  bill.  Every  complaint 
is  to  be  judged  by  the  facts  stated  in  it,,  and  not  by  its 
formal  words;  and  the  prayer  for  general  relief  autliorizrs 
the  Court  to  administer  such   relief  as   is  required  by   th& 
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case  made  hy  the  pleadings  and  evidence.  (Stoiy,  Eq.  PL 
§S  40,  41.) 

It  is  tnie,  the  complaint  treats  the  original  decree,  and 
the  Bale  made  under  it,  as  void'  for  want  of  serrioe  of  sum- 
mons; and  it  has  been  held  that  eqtiily  will  not  relieve 
against  a  void  judgment  or  decree.  If  relief  from  a  deed 
aD^d  to  be  void  was  the  only  point  presented,  it  could  be 
well  questioned  whether  this  suit  could  be  maintained  at  all. 
It  has,  however,  often  been  held  that  a  void  decree  may  be 
a  doud  on  title  to  real  estate.  (JoJmson  v.  Johnson,  30  lU. 
2-15. )  But  beyond  that,  the  bill  charges  fraud,  mistake  and 
the  abuse  of  a  trust,  and  the  pleadings  show  a  complicated 
and  disputed  account,  with  a  lien  upon  land  for  a  balance  yet 
to  be  ascertained.  To  determine  the  diaracter  of  this  pror 
oeediDg  and  the  jurisdiction,  the  complaint  is  taken  as  tma 
Several  grounds  of  equity  jurisdiction  appear  by  the  bilL 
There  is  no  better  established  rule  of  equity  practice  than 
that,  having  obtained  jurisdiction  for  one  purpose,  a  Oourt  of 
equity  may  hold  it  for  all  purposes  connected  with  the  trans- 
action. 

Appeal  cases  in  equity  are  to  be  ^'tried  anew  upon  and  in 
regard  to  all  questions  botii  of  law  and  fact  presented  by  the 
transcript"    (Civ.  Code,  §  688.) 

If  this  Court  finds  that  the  original  decree  and  sale  are 
invalid,  there  is  no  reason  why  it  cannot  proceed  to  deter- 
mine  the  state  of  the  accounts,  and  if  a  sale  is  necessary,  to 
decree  a  sale  in  case  of  n<m*payment  If  the  Circuit  Court 
had  found  that  the  present  plaintiff,  James  Heatherly,  was 
not  served  with  summons  in  the  former  suit,  it  would  have 
been  proper  for  that  Court  to  ascertain  tiie  state  of  the 
acoonnts  between  the  parties  and  make  final  determination 
of  all  matters  presented  by  the  pleadings.  The  facts  neces^ 
aaiy  to  a.  complete  determination  of  the  controversy  are  set 
oat  in  the  pleadings,  and  the  Court  was  authorized  by  its 
general  equity  powers,  as  well  as  by  the  express  directions 
of  §§  241  and  897  of  the  Civil  Code,  to  hear  and  pass  upon 
ihem. 

This  point  having  been  disposed  of,  we  come,  secondly,'  to 
the  question  whether  the  grounds  upon  which  the  original 
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decree  is  attacked  or  any  of  them  are  sufficient  to  justify  its 
avoidance^  and  the  entry  of  a  decree  oonsistent  with  the  eqni- 
tiea  of  the  case  as  now  presented. 

Two  prominent  reasons  are  assigned  by  the  appellants,  in 
their  complaint,  why  the  decree  whidi  they  attack  should  be 
aet  aside.    They  are : 

First     Fraud  in  its  procurement. 

Second.  Want  of  jurisdiction,  of  the  person  of  tbe  appel- 
lant, in  the  Court  rendering  the  decree. 

The  finding  of  the  referee  against  tbe  alleged  fraud  being 
sustained  by  the  Circuit  Court,  need  not  be  further  oonsid- 
bred. 

'  What  is  sufficient  service  of  process,  and  what  is  competent 
proof  of  service,  are  questions  of  very  great  practical  im* 
portanoe,  upon  which  the  title  to  property  often  depends^ 
and  they  should  rest  upon  well-defined  principles  and  be 
governed  by  settled  rules.  The  facts  relied  upon  to  estab^ 
lifih  service  of  summons  are  contained  in  the  allegations  of 
the  answer  and  are  there  stated  in  the  following  words; 
And  the  said  defendants  ^'deny  that  he,  the  said  James 
Eeatherly,  had  no  notice  of  the  commencement  of  the  said 
foreclosure  suit  But  on  the  co&tifaiy,  def^dants  allege 
that  although  said  James  Heatherly  was  absent  temporarily 
from  the  county,  having  gone  professionally,  as  he  stated 
in  his  own  oath  in  one  of  the  former  suite  heretofore  men- 
tioned, to  raise  money  to  redeem  his  mortgaged  property,  yet 
both  said  defendants  were  duly  and  legally  served  with  sum* 
mona  and  complaint  in  said  foredosure  by  personal  service 
thereof,  by  the  Sheriff  of  Lane  County,  as  is  substantially 
stated  on  oath  by  James  Heatherly,  in  one  of  the  former  suits 
hereinafter  mentioned,  and  as  wUl  more  fully  appear  by  the 
said  Sheriff's  return  of  service  endorsed  (m  the  said  summons, 
directed  to  said  plaintiffs  (then  defendants),  of  which  the 
following  is  a  copy,  to  wit: 

"I  hereby  certify  that  I  have  this  14th  day  of  October, 
1863,  served  the  above  summons  by  leaving  a  certified  copy 
thereof,  together  with  a  copy  of  the  affidavit  and  complaint 
prepared  by  plaintiff's  attorneys,  in  the  hands  of  Mary  J. 
Heatherly,  wife   of  the   defendant,  James   Heatherly  (she 
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being  a  white' person  above  14  years  of  age),  at  his  nsoal 
place  of  abode  in  Lane  County,  Oregpn. 

"T,  J.  Bbattaiit, 

"Sheriff. 

''And  as  defendants  believe,  and  theiefove  all^e,  plaintiff, 
James  Heatherly,  had  knowledge  of  said  judgment  a  few 
montfas  after  its  rendition  by  way  of  one  Mowry,  to  whom 
he  claimed  to  have  sold  some  of  the  mortgaged  pxemises.'' 

As  these  are  all  the  facts  alleged  in  regard  to  the  service, 
the  case  cannot  be  made  stronger  by  proving  facts  that  are 
not  alleged.  The  replication  denies  none  of  these  allega- 
ticms,  except  that  the  Sheriff  made  the  return  above  recited ; 
tfaat  denial  is  in  the  form  of  want  of  knowledge  or  informa* 
ti<m  and  was  deemed  of  no  effect  when  the  case  was  before 
this  Coxut  at  the  last  term;  and  the  return  was  produced 
before  the  referee  and  is  literally  as  set  forth  in  the  ansv^er. 
The  first  sentence  above  quoted  from  the  answer  does  not 
present  an  issue,  for  two  reasons:  First,  it  speaks  of  a  no- 
tice, but  does  not  affirm  or  deny  anything  in  regard  to  a 
sumnons.  Second,  it  is  qualified  by  the  subsequent  state- 
ments, which  undertake  to  specify  how  Hea&erly  received 
notice.  If  we  except  the  denial  relating  to  Ihe  form  of  the 
Sheriff's  return,  it  is  evident  there  is  no  issue  of  fact  as  to 
ivfaetiier  or  not  Heatherly  was  served  with  process.  The 
Sheriff's  return  is  produced  and  made  part  of  this  record; 
and  an  other  evidence  in  regard  to  the  service  is  irrelevant 
for  want  of  an  issue. 

The  sole  inquiry  in  re^gard  to  service  is,  whether  the  facts 
alleged  in  the  answer  and  above  set  out,  constitute  service 
of  summons  and  confer  jurisdiction  of  the  persons  of  James 
Heatherly  aiid  wife.  The  referee's  report  shows  that  these 
defendants  did  introduce  evidence,  under  objection,  to  the 
effect  that  James  Heatherly  was  absent  from  the  State  at 
the  tin»  of  this  service,  and  remained  absent  until  a  con- 
adentble  time  after  tbe  judgment  and  the  sale  of  the  pxem^ 
ises,  and  that  he  said,  in  a  sworn  complaint  filed  by  him, 
that  a  copy  of  the  summons  and  complaint  was  left  with  his 
wifcu 

I  cannot  conceive  that  this  evidence  would,  if  prop^ly 
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• 

introduced^  make  aziy  stronger  case  than  that  stated  in  the 
answer ;  on  the  contrary,  it  would  strongly  tend  to  show  that 
the  place  where  the  copy  was  left  with  the  wi£e  was  not  the 
defendant's  place  of  abode.  This  branch  of  the  subject  may 
be  dismissed  for  the  present  by  repeating  that  proofs  cannot 
add  to  the  force  of  an  undisputed  allegation  of  the  pleadings. 
The  question  of  jurisdiction  of  tihe  person  is  limited  to  the 
inquiry  whether  the  answer  shows  that  Heatherly  and  wife 
were  served  with  process. 

The  statute  provides  that  ^^the  summons  shall  be  served 
by  delivering  a  copy  thereof,  togetl^er  with  a  copy  of  the 
complaint  prepared  and  certified  by  the  plaintiff,  his  agent 
or  attorney,"  as  follows:  »  •  ♦  ♦  ♦  "To  the 
defendant  personally,  or  if  he  be  not  found,  to  some  white 
person  of  the  family,  above  the  age  of  fourteen  years,  at 
the  dwelling-house  or  usual  place  of  abode  of  the  defend* 
ant"  And  §  60  of  the  Code  provides  that  ^^proof  of  the 
service  of  the  summons,  or  of  the  deposit  thereof  in  the 
postroffice,  shall  be  as  follows:  If  the  service  or  deposit  in 
the  po6t<^ce  be  by  the  Sheriff  or  his  deputy,  the  oertifi" 
cate  of  such  Sheriff  or  deputy,  or  if  by  any  other  person^ 
his  affidavit  thereof,  or  in  case  of  publication,  the  affidavit 
of  the  printer  or  his  foreman  or  his  principal  clerk,  show- 
ing the  same ;  or  the  written  admission  of  the  defendant 
In  case  of  service  otherwise  than  by  publication,  the  oertifi* 
eate,  affidavit,  or  admigsion  must  state  the  time  and  place  of 
service." 

The  answer  alleges  that  Heatherly  and  wife  were  served 
08  will  more  fully  appear  by  the  Sheriff's  return. 

An  attempt  was  made  in  the  argument  to  sever  the  lan^ 
guage  of  the  answer  and  make  of  it,  not  only  the  allegaticA 
of  the  service  as  specified  in  the  return,  but  also  an  additional 
allegation  of  due  service.  The  language  will  not  bear  that 
construction.  There  is  but  one  service  spoken  of,  and  the 
particular  mode  of  service  is  pointed  out.  If  the  mode  pointed 
out  falls  short  of  due  service,  proofs  cannot  aid  the  allega- 
tion, and  the  answer  is  fatally  defective* 

The  grounds  of  objection  to  the  service  as  shown  in  the 
return  are  the  following: 
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1.  Although  it  is  daimed  there  was  good  semce  on  both 
Heatherlj  and  wife,  yet  only  one  oopy  of  siunmona  or  oom- 
plaint  was  delivered. 

2.  It  was  not  served  personally  on  Mr.  Heatherly^  and  it 
does  not  appear  affirmatively  that  he  was  ''not  found.'' 

8.  It  does  not  appear  that  the  copy  of  the  complaint  mta 
certified  by  the  plaintiff,  his  agent  or  attorney. 

I  can  see  no  reason  for  taking  a  view  of  any  of  these 
points  more  favorably  to  the  sufficiency  of  the  service  of 
process,  than  was  expressed  in  the  opinion  of  the  Court 
when  this  case  was  before  it,  at  the  preceding  term; 
bat^  on  the  contrary,  several  of  the  cases  to  which  I  shall 
have  occiEusion  to  refer,  hold  to  much  more  rigid  rules  than 
were  there  announced.  The  care  exhibited  by  counsel  in  their 
investigations,  and  the  able  manner  in  which  the  case  has 
been  presented,  as  well  as  the  importance  of  a  thorough  un« 
derstanding  of  the  principle  that  ought  to  determine  a  juris- 
dictional question,  so  often  involving  the  rights  of  property, 
induce  me  to  advert  to  some  of  the  positions  taken,  and  to 
several  of  the  authorities  cited. 

The  first  position  to  which  I  will  refer  is  that  ''the  juris- 
diction of  a  Superior  Court  is  presumed."  As  a  general 
proposition,  this  is  true. 

The  rule  has  been  stated  as.  follows :  "ITothing  shall  be 
intended  to  be  out  of  the  jurisdiction  of  a  Superior  Court, 
except  that  which  especially  appears  to  be  so;  on  the  con- 
trary,  nothing  shall  be  intended  to  be  within  the  jurisdiction 
of  an  inferior  Court,  unless  it  be  so  expressly  alleged."  {Pear 
cock  V.  Bell,  1  Saund.  74;  4  Cow.  296.) 

When,  then,  does  a  matter  especially  appear  to  be  out  of 
the  jurisdiction! 

The  following  rules  are  laid  down  in  aid  of  this  inquiry: 
"If  the  record  contains  a  recital  of  the  fads  requisite  to  con- 
fer jurisdiction,  it  is  conclusive,  and  cannot  be  contradicted 
by  extrinsic  evidence"  (when  attacked  collaterally).  "If  the 
record  is  silent  as  to  the  jurisdictional  facts,  they  will  be  pre- 
sumed to  have  been  duly  established ;  but  such  presumption 
may  be  rebutted  by  eoctrinsie  evidence."  (1  Smith's  Lead. 
Cane,  Sth  Ed  81«.) 
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But  the  same  authorities  maintaiii  the  following  additional 
propositions: 

First  *Ti  it  appear  by  the  record  expressly,  or  by  neces- 
sary impUcoHon,  that  the  cause  of  action  was  beyond  the  ju- 
risdiction of  the  Court,  or  that  the  Court  proceeded  without 
notice  to  the  paries,  no  presumption  in  favor  of  jurisdiction 
arises,  and  the  judgment  will  be  void/' 

Second.  "If  the  Court  is  not  in  the  exercise  of  its  gen- 
eral jurisdiction,  but  of  some  special  statutory  jurisdiction^ 
it  is  as  to  such  proceedings  an  inferior  Court,  and  not  aided 
by  presumptions  in  favor  of  jurisdiction/'  (Id.  and  2  Cow- 
en  &  Hill's  Notes,  n.  87,  p.  779.) 

When  a  Court  of  record  seeks  to  acquire  jurisdiction, 
not  in  its  ordinary  mode,  but  by  a  course  specially  pointed 
out  by  statute,  a  strict  compliance  is  necessary.  There 
must  be  a  strict  compliance  with  the  statutory  mode,  and 
the  Court  where  the  process  was  returnable  must  act  upon 
proofs  of  the  service  presented  in  that  Court.  This  is  a  point 
that  is  overlooked  in  the  argument  presented  by  the  respon- 
dents. If  we  look  through  the  authorities  cited  by  the  respec- 
tive counsel  in  this  case,  we  find  many  cases  where  the  subject 
of  introducing  proof  aliunde  is  discussed.  But  the  propo- 
sition, that  the  Courts  have  permitted  to  be  proved  in  a  sub- 
sequent proceeding,  is  not  solely,  that  process  was  in  fact 
served,  but  that  there  was  proof  of  service  before  the  Court 
that  rendered  the  decree.  Accordingly  the  evidence  is  usu- 
ally spoken  of  as  admitted  in  aid  of  the  record,  or  to  supply 
a  lost  or  absent  record,  upon  the  same  principle  that  in  the 
case  of  lost  instruments  there  can  be  no  evidence  of  the  terms 
of  the  agreement  other  than  the  contents  of  the  writing,  so 
in  proving  a  judicial  proceeding  what  transpired  in  the  Court 
is  the  subject  of  inquiry. 

There  arises  a  distinction  between  introducing  proof  to 
supply  a  lost  record,  or  proof  of  what  actually  transpired 
in  the  Court  to  explain  an  ambiguity  and  in  aid  of  the 
record,  and  offering  proof  of  service,  now  for  the  first  time, 
that  should  have  been  made  in  the  Court  when  the  cause  was 
tried.  The  latter  is  simply  a  proposal  to  construct  a  record 
nunc  pro  tunc  from  the  memory  of  witness.     But  the  Cottrt 
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now  has  no  cantrol  over  that  cause  or  ita  record,  and  cannot 
record  (here  the  facts  found  in  the  course  of  this  trial,  and 
cannot  make  a  record  that  will  show  that  that  Court  had  ju- 
risdiction. 

A  record  when  duly  proved  should  import  absolute  verily. 
It  should  import  the  same  thing  at  all  times,  and  wherever 
it  is  produced.  But  the  rule  contended  for,  under  whicK 
the  respondent  offers  to  prove  aliunde  that  James  Heatherlj 
admitted,  after  the  judgment  was  rendered,  that  he  had  been 
served^  would  make  a  record  subordinate  to,  and  dependent 
upon,  the  memory  of  witnesses.  Title  would  be  made  to 
rest,  not  upon  service  proved  in  Court  where  the  matter  was 
adjudicated  and  a  sale  decreed,  but  upon  what  can  be  proved 
by  the  memoiy  of  witnesses,  about  the  service  of  process^ 
wheneyer  in  future  that  record  shall  be  produced  as  the  foun- 
dation of  title.  ' 

The  case  of  Trimble  v.  Longworth  (18  Ohio,  481),  is  di- 
rectly in  point  not  only  on  the  vital  questions  in  this  case, 
but  upon  several  of  the  positions  taken  in  the  argument.  It 
was  a  bill  to  reform  a  decree.  The  case  seems  to  have  been 
very  carefully  considered,  and  if  the  opinion  of  the  Court 
be  taken  as  sound  law,  it  settles  the  following  points : 

Ist.  The  formal  recital  in  a  decree  that  the  defendant  was 
duly  served,  does  not  import  absolute  verity  when  ineonsistt 
ent  with  the  return  or  other  proofs  of  service  filed  in  the 
cause. 

2d.  An  attack,  such  as  is  here  made  upon  a  decree,  is 
direct  and  not  a  collateral  attack. 

3d.  When  jurisdiction  of  the  person  is  put  in  issue,  it 
must  be  proved  by  the  record  itself. 

4th.  A  recital  in  the  decree  "that  notice  has  been  given 
in  due  form  of  law,"  will  not  preclude  a  party  from  denying 
the  jurisdiction  in  a  suit  brought  to  reform  the  decree. 

5th.  The  return  or  other  proof  of  service  filed  in  the 
case  is  a  part  of  the  record,  and  in  a  case  like  the  one  under 
consideration  the  record  itself  shows  that  the  Court  had  not 
obtained  jurisdiction  of  the  person. 

In  Peck  V.  Straus  (33  Cal.  687),  referred  to  by  counsel  in 
the    argument   the   objection   was  that  the   affidavit  of  ser- 
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vice,  stating  that  the  person  who  served  the  process  was  a 
eitizen  twenty-one  years  old,  did  not  aver  that  he  was  such 
when  the  service  was  made.  That  is,  it  does,  not  appear 
but  that  he  might  have  become  a  citizen  or  have  become  twen- 
ty-one years  old  since  the  service,  and  before  making  the  affi- 
davit. The  case  can  afford  us  but  little  light  It  differs 
from  the  one  at  bar  in  these  particulars: 

L  The  defendant  in  the  original  case  had  actual  notice 
and  an  opportunity  to  defend  if  he  chose. 

2.  The  aggrieved  party  does  not  state  that  the  party  serv- 
ing was  not  authorized,  nor  that  himself  was  misled  or  pre- 
judiced. 

3.  He  does  not  show  that  he  had  any  defense,  or  could  now 
make  one  if  the  case  was  opened. 

4.  The  record  shows  that  all  the  papers  contemplated  by 
law  in  making  a  service,  were  actually  delivered  to  the  de- 
fendant personally. 

5.  No  claim  for  relief  was  made,  except  that  the  defend- 
ant was  attempting  to  enforce  the  judgment;  the  plaintiff 
did  not  claim  that  it  was  for  too  great  an  amount,  or  that 
he  could  obtain  a  more  favorable  result  if  allowed  to  an- 
swer. 

If  it  had  been  the  view  of  the  Court  that  a  strict  com- 
pliance with  the  statute  was  not  necessary,  or  that  it  need 
not  be  shown  by  the  record,  reference  would  have  been  made 
to  the  case  of  McMillan  and  Wife  v.  Reynolds  (11  Cal.  372), 
which  must  have  been  overruled  to  warrant  such  construc- 
tion of  the  law.  The  same  Court  held,  in  a  still  later  case, 
that  a  judgment  was  invalid  when  the  Sheriff  returned  that 
he  had  served  a  copy,  without  stating  whether  or  not  it  was 
certified;  and  it  has  uniformly  been  held  by  that  Court,  that 
when  the  statute  points  out  a  particular  mode  of  service,  the 
statute  must  be  strictly  followed. 

Other  cases  are  cited,  but  I  think  none  of  them  go  to  the 
extent  of  sustaining  the  decree  sought  to  be  reviewed.  Refer- 
ence  to  them  must  necessarily  be  brief. 

In  Astor  v.  Grignons  Lessee  (2  How.  819),  it  is  said: 
"The  license  to  the  administrator  is  full  and  explicit,  showing 
what  waa  conaidered  on  the  petition  and  evidence,  and  that 
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every  requisite  of  the  law  had  been  oomplied  mth  before 
the  order  was  made,  by  proof  of  the  existence  of  all  the  f  aots 
upon  which  the  power  to  make  it  depended*''  There  was 
nothing  in  the  record  to  contradict  thisy  and  this  case  scarcely 
goes  farther  than  to  hold  that  when  jurisdiction  has  been 
once  acquired,  error  will  not  be  presumed. 

Foci  V.  Stevens  (17  Wend.  483),  relates  to  the  effect  of  a 
record  where  ii  does  not  appear  whai  steps  were  taken  to 
bring  the  defendant  into  Oourt,  and  the  omission  is  declared 
to  be  ^'a  mere  formal  defect"  It  is  not  in  point  in  a  ease 
where  the  mode  of  service  is  shown  by  the  record. 

Hart  V.  Seixas  (21  Wend.  40),  is  also  a  case  where  the 
record  is  silent  as  to  the  mode  of  service. 

The  case  of  Beno  v.  Pinder  (20  N.  Y.  298),  presents  the 
question  whether  a  return  to  whidi  the  constable's  name 
was  subscribed  by  another,  by  the  constable's  direction,  is 
sufficient,  and  does  not  touch  any  question  under  consider- 
ation. 

From  a  careful  examination  of  all  the  authorities  cited,  I 
am  satisfied  that  what  was  decided  in  regard  to  jurisdiction 
of  the  person,  and  the  effect  of  the  record,  when  this  case 
was  before  the  Court  at  the  preceding  term,  is  settled  law 
both  in  England  and  America,  and  that  a  less  stringent  rule 
would  be  inconsistent  with  correct  practice,  and  hazardous 
to  ri^ts  of  property. 

But  if  CTidence  aliunde  could  be  received  to  supply  the 
deficiency  in  the  record,  that  offered  in  this  case  is  insuf-f 
ficient  The  extraneous  proof  offered  consists  of  an  ad- 
mission contained  in  a  pleading  filed  by  James  Heatherly 
in  another  cause,  whidi  admission  does  not  state  any  tims 
or  place  of  service,  and  is  excluded  by  §  60  of  the  Code. 
Further,  Ihe  document  containing  the  alleged  admission 
shows  that  James  Heatherly  did  not  dwell,  and  had  no 
"usual  place  of  abode"  in  this  State,  and  knew  nothing  of 
the  suit  until  after  the  decree.  The  alleged  admissions  are 
as  follows: 

First  An  affidavit  made  in  1865,  in  which  Heatiierly  de- 
poses that  llieitd  'Srai  no  personal  service  of  tiie  stunmons 

'  4 
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and  complaint  made  upon  this  plaintiff  in  the  action  in  whieh . 
sudi  sale  was  made.'' 

Second.  A  complaint  filed  by  him  in  1867  in  which  he 
sajSy  ''The  said  defendants  by  their  attorneys  of  record 
issued  a  summons,  irregular  in  not  running  in  the  name  of 
the  State  of  Oregon,  and  void  as  plaintiff  belieyeB>  and 
direeted  to  the  plaintiff,  Mary  J.  Heatherly  and  others 
commanding  said  plaintiff  to  appear  in  the  said  Court 
within  the  given  time  named  therein,  and  answer  said  bill 
named  therein,  or  they  would  take  judgment  for  the  sum  of 
$7634  and  interest,  and  prepared  a  certified  copy  of  said  bill 
and  said  pretended  summons,  and  ike  Sheriff  of  said  Lane 
County  left  the  same  with  Maiy  J.  Heatherly,  wife  of  thia 
plaintiff,  who  was  then  living  separate  and  apart  from  him, 
thereby  claiming  to  have  served  this  plaintiff  with  notice 
of  said  suit  And  plaintiff  further  alleges  that  at  the 
time  of  commencement  of  said  suit>  and  at  the  pretended  aer-. 
vice  of  said  summons,  and  at  the  rendition  of  the  judgm^^t 
therein,  hereinafter  mentioned,  this  pUintiff  wa$  absent  from 
the  State  of  Oregon  and  residing  in  Idaho  Territory ^  and 
continued  to  be  until  December,  1864,  and  denies  all  know- 
ledge of  the  suit  until  long  after  judgment'' 

The  admission  does  not  show   the  time  or  place  of  aer* 
vice,  nor  show  whether  it  was  the  same  transa<$tion   men- 
tioned in  the  Sheriff's  return,  nor  who  certified  to  the  copies^ 
The  probabilities  may  be  that  a  copy  of  the  complaint  was 
oertified  %y   the   plaintiff,   his   agent  or  attorney."      But 
courts  will  not  intentionally  take  jurisdiction  of  the  person 
upon  probabilities,  and  thus  make  up  a  record  that  is  to 
import  absolute  verity  against  the   person  or  the  proper^ 
of  the  citizen  when  it  is  uncertain  whether  he  has  notice* 
Proof  is  entirely  wanting  to  show  who  certified  to  the  copy 
mentioned.     It  may  be  that  this  same  paper  was  left  at  Mr. 
Heatherly's  house,  and  that  Mr.   Heatherly    was  deposing 
falsely  in  regard  to  his  place  of  abode.     But  in  the  absence 
of  proof  this  Court  caxuxQf    SiBS^mxe  that  the   copies    men- 
tiooed  by  Seatbexiy  we^^      ^fi®^  ^7  ^  particular  person, 
Dor  that  they  ^j^    the       ^\1   menticHi^  in  the   Sheriff's 
return.    Tn    ^jjjtion     J^U^    »  *®  ^**1  P^*  whether 
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proof  of  service  waa  made  in  the  Court  that  decreed  the  sale ; 
and  the  other,  equally  fatal,  that  the  allegations  of  the  an- 
swer are  no  broader  than  the  facts  proved  by  the  SherifiPs 
return,  and  these  allegations  cannot  be  enlarged  by  evidence. 
Since  none  of  die  all^ations  of  the  answer,  in  this  respect^ 
are  put  in  issue  by  the  replication  (the  want  of  knowledge  of 
the  existence  of  Ihe  J^erifPs  return  being  treated  as  shown 
(m  the  former  appeal),  not  even  a  perfect  judgment-roll  could 
be  properly  put  in  evidence,  because  no  issue  of  fact  is  pre- 
sented  on  the  point 

A  party  is  not  allowed  to  state  one  case  in  his  bill  or 
answer  and  make  out  a  difFerent  one  by  his  proofis.  {Boon 
V.  GhOes,  10  Pet  209;  8  Wheat  6S7;  6  Wheat  468;  11 
Wheat  103;  7  Pet  274.) 

I  infer  that  on  the  trial  in  the  Circuit  Court  special  atten* 
tion  was  not  given  to  the  latter  point,  for  the  Chief  Justice 
says:  ^T.  think,  also,  in  a  case  of  this  kind,  where  on  iastie 
has  been  made  on  the  fact  of  the  regularity  of  service,  that 
declarations  of  the  plaintiff  that  he  was  duly  served  and 
had  due  notice  of  the  suit  in  which  the  decree  was  rendered, 
may  be  given  in  evidence  to  support  the  regularity  of  the 
service  and  show  jurisdiction."  We  have  seen  that  the 
pleadings  do  not  present  such  an  issue  of  fact,  and  the 
evidence  offered  does  not  show  an  admission  of  service; 
and  there  is  no  pretense  that  proof  other  than  the  return 
was  made  in  the  Court  that  made  the  record.  The  practice 
contended  for  would  inevitably  impair  the  value  of  record 
evidence. 

There  are  many  cases  of  defective  service  where  Courts 
of  equity  have  refused  to  interfere  to  disturb  the  judgment 
or  decree,  but  upon  the  ground  that  the  bill  disclosed  no 
equity  in  the  plaintiff.  Where  it  is  disclosed  by  the  bill 
that  the  decree  prayed  for  would  have  no  effect  but  to  en- 
able the  plaintiff  to  perpetuate  a  fraud  or  delay  a  creditor, 
equity  declines  to  interfere;  not  on  the  ground  that  the 
defective  service  is  held  good,  but  that  the  Court  has  a  dis^ 
cretion  which  should  only  be  exercised  in  favor  of  a  meritor- 
Urns  cause. 

There  is  nothing  in  the  position  taken  by  counsel  that 
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the  objectdon  to  the  mode  of  servioe  is  technical  It  is 
perfectly  evident  that  Heatherly  knew  nothing  of  this  suit 
until  his  land  was  sold;  that  if  he  has  lost  a  chance  to 
defend;  it  is  because  by  a  technical  compliance  with  the 
statute  the  defendants  have  secured  technical  rights.  The 
rule  that  requires  a  statute  to  be  strictly  pursued  in  order 
to  obtain  a  right  given  solely  by  statute,  is  no  more  techni- 
cal than  a  rule  that  makes  a  deed  evidence  of  title  to  land 
and  excludes  parol  evidence  of  a  sale,  or  the  rule  that  ex- 
cludes parol  evidence  of  the  terms  of  a  written  contract 
On  the  contrary,  the  effort  to  hold  property  by  a  decree 
and  sale  which  the  buyer  knew  was  made  during  the 
absence  and  without  the  knowledge  of  the  former  owner, 
rests  all  its  validity  upon  a  technical  compliance  with  the 
statute.  Bights  thus  acquired  are  as  purely  technical  as  it 
is  possible  to  imagine.  When  (Acquired  they  are  entitled  to 
full  protection,  but  there  is  no  intermediate  standpoint  be- 
tween a  perfect  right,  and  the  absolute  nullity  that  results 
from  a  failure  to  comply  with  the  statute. 

If  these  defendants  have  strictly  pursued  the  statute,  and 
this  is  disclosed  by  their  answer,  and  if  they  are  chargeable 
with  no  fraud,  either  actual  or  constructive,  they  have 
obtained  the  mortgaged  property,  whether  these  plaintiffs 
had  or  had  not  knowledge  of  the  proceedings.  But  if 
their  answer  lacks  anything  of  showing  such  strict  compli- 
ance in  obtaining  service,  they  have  taken  nothing  by  the 
proceeding.  It  is  no  objection  that  their  proceeding  it 
technical,  or  that  one  man's  property  is  conveyed  to  another 
without  his  having  actually  knowledge  of  any  suit.  The 
present  plaintiff  was  bound  to  know  the  law,  and  to  know 
that  if  the  present  defendants  complied  with  it,  they  could 
foreclose  without  personal  notice  to  him.  And  on  the  other 
hand,  he  may  well  claim  that  nothing  short  of  a  compliance 
with  the  statute  shall  affect  him  or  his  property.  The  de- 
cree sought  to  be  reviewed  by  this  suit  contains  the  following 
recital : 

"This  cause  coming  on  to  be  heard  on  the  bill  of  com- 
plaint, and  the  defendant^  though  duly  served  with  process, 
having  failed  to  answer  and  made  default^"  it  is  ordeied^ 
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etc  I  do  not  recollect  that  this  recital  was  relied  upon  in 
Uie  aigomenty  as  aiding  the  case  made  in  the  answer;  but  I 
aUude  to  it  here  because  the  effect  of  such  recitals  is  discussed 
in  several  of  the  cases  to  which  the  attention  of  the  Court  has 
lieen  called 

The  law  applicable  to  such  recitals  may  be  briefly  stated 
to  be,  that^  when  the  decree  recites  due  serrice,  and  the  re- 
tnm  purports  to  set  out  the  mode  of  servicCi  and  the  mode  set 
out  is  insufficient^  the  recital  will  not  aid  the  return.  {Randall 
V.  Sawyer,  16  HI.  27 ;  Moore  v.  Stark,  2  Ohio  St  869 ;  Mc- 
MtOan  V.  Reynolds,  11  Cal.  872 ;  Braley  v.  Seamon,  8  Cal. 
610 ;  Anderson  v.  Bell,  9  CaL  821 ;  Polard  v.  Wegner,  18 
Wise  669 ;  Selden  v.  Wright,^  1  Seli  497 ;  Sibhf  v.  Waffle, 
8  Smith,  198.) 

The  decree  and  sale  should  be  set  aside  for  want  of  juris- 
diction in  the  Court  rendering  it  over  the  persons  of  the  ap- 
pellants ;  and  a  decree  of  foreclosure  rendered  against  James 
Heatherly,  and  the  interests  of  Maiy  J.  Heatherly,  in  the 
mortgaged  premises,  for  the  amount  found  due,  leas  the  costs 
of  this  suit 

Nois. — Tht  foregofaig  decision  mm  rendered  when  the  Oonrt  was  eom- 
posed  of  Boise,  G.  J.,  end  Prim,  Wilson  sad  Upton,  Justiees.    It  was 
probably  orerloofcid  fa  ths  poblieation  of  ths  decisions  of  the  September 
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L.  A-  8EELT,  Appellant,  t.  D.  SEBASTIAN,  JOHN 
FEASTEE,  JAMES  McCONNELL,.  NELSON  Mo- 
CONNELL)  R  V.  SHORT,  THOMAS  HARRIS  and 
JESSE  V.  BOON,  Rei^ncknta. 


« • 


Jrazsnoxunr  or  Gotthtt  Gokxxbsxohsm.— Tlie  Act  ol  16(B8^  to  fadUtajt* 
the  draining  of  lands  in  ceirtain  eases,  only  gives  to  the  Board  of 
County  Commissioners  jurisdiction  to  locate  a  ditch  where  there  & 
■o&a.  The  Commissioners  are  not  anthorissd  to  ta)^  tlie  ditoh  of 
•a  adjoining  proprietor  and  assess  damages  ^d  benaifttB'to  sneh 
proprietor. 

OoMFCifBATioN  VOB  TAFpnco  DjTCH  AijcBADT  Duo, — ^The  compensation 
mentioned  in  section  8  of  the  Act  for  the  appropriation  6f  sn  exist- 
ing ditch,  is  in  the  nature  of  a  oontribntion,  and  is  distinct  ftoom  the 
daaiagea  which  the  Con^issioiiers  are  authorised  to  assess  for  the 
catting  of  a  new  ditch. 

PoBUo  Use. — ^By  public  use  is  meant  for  the  use  of  many»  or  where 
tha  public  is  interested. 

Atfxai.  from  C&ackamtti  Ooiin^. 

The  bQl  aU^eft  in  sabstanoe  that  petitioner  ia  the  owner 
of  certain  landa  in  Cladcamaa  County,  in  what  is  known  aa 
"Bhuck  Creek  Swanoip;  that  some  yeara  ainoe,  wishing  to 
drain  these  swamp  lands,  be  obtained  the  oonaent  of  the 
ofwnen  of  the  landa  lying  on  the  natural  outlet  of  these 
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swamp  landsy  to  construct  a  ditch  through  their  lands  to 
drain  these  lands.  That  he  constructed  such  ditch  at  a 
large  outlay,  to  wit,  about  $1800,  and  extended  the  ditch 
from  the  lands  below  this  swamp  through  his  swamp  lands, 
with  side  ditches^  W  tke*  ta^ixi  ditdb ;'  tbAt  respondents  own 
lands  lying  above  his  in  this  same  swamp,  and  which,  if 
drained,  must  be  draii^^  ItrQugh  hia  (plaintiff's)  land,  and 
that  in  January,  1869,  these  respondents  petitioned  the 
Count/  Ooo]^  of  s|ii<l  coipty  of*  Clackamas  td  ap|>(>i2yt  Com- 
missi(hiers  to  locate  a  ditch  tlirough  the  said  lands  of  peti- 
tioners to  drain  their  lands,  This  proceeding  was  under 
Act  of  24th  October;  1968.  *  The  Commissioners  met  and 
located  such  ditch,  appropriating  for  that  purpose  the  main 
.  ditch  of  petitioner  already  dug  through  his  lands,  and  con- 
necting with  the  ditch  he  had  constructed  through  the  lands 
of  the  proprietors  below  him  on  the  outlet.  ^6y  awarded 
$100  damaged  to  petitioner,  which  sum  was  paid  into  Court 
1)y  respondents  and  was  received  by  petitioner  Petitioner 
claims  that  by  virtue  of  the  eighth  section  of  the  said  Act 
of  October  24,  1868,  the  respondents  having  tapped  and 
used  his  ditches'  ate  bound  to  contribtit^  to  pay  him  for  the 
construction  thereof  a  reasonable  compensation,  whid^  he 
claims  should  be  in  proportion  to  their  mutual  bene&ta  de- 
rived from  its  Ufle  in  draining  their  lands. 

Bespondents  claim  that  the  award  of  damages  assessed  to 
the  petitioner,  of  one  hundred  dollars,  is  the  legal  eo^Lpensa- 
tion  intended  by  the  statute. 

The  bill  was  dismissed  in  the  Court  below  and  appellant 
api)eals  to  this  Court 

/•  H.  SHnson,  for  Appellant 

The  statute  to  facilitate  the  draixm^  of  lands  in  certain 
cases  (Laws  1868,  21)  is  in  derc^tion  of  the  rights  of 
private  property.  It  takes  an  interest  or  estate  in  one  man's 
lands  and  conveys  it  to  another  without  the  owner^s  conr 
sent,  and  unless  such  procedure  be  for  the  public  good,  al- 
though compensation  be  made  to  the  owner,  the  statute  is  un- 
constitutional and  void.    (Const,  of  Oregon,  Art  1,  §  18.) 

That  the  applicant  has  ^land  so  situated  that  it  requires 
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drainiii^''  and  that  some  ''persoxL  or  perisoxis  owning  lands 
adjacent  iheiieto  object  to  ditoheB  being  cnt  on  their  land/' 
are  jnrisdictional  facts;  and  unless- they  appear  upon  the 
face  of  the  petition^  the  County  Court  can  have  no. jurisdic- 
tion. 

The  statute  being  in  derogation  of  tibe  rights  of  private 
property,  and  by  it  a  special  power  being  granted  to  the 
County  Courts  the  County  Court  must  pursue  the  statute 
strictly,  and  exercise  no  power  not  specially  granted  there- 
in, and  as  the  statute  does  not  grant  to  the  County  Court  the 
power  to  appoint  Conunissioners  to  assess  a  compensaticm  for 
ditches  already  dug,  the  County  Court  cannot  assume  such 
power.  (Sharp  v.  Spear,  4  TTill^  76 ;  Spear  v.Johtison,  4  Hill, 
92;  QHhert  v.  Columbi&  Turnpike  Co.,  8  Johna  Oaa. 
107.) 

In  the  present  case,  as  the  County  Conrt  had  no  jurisdie- 
ticm  to  appoint  Commissioners,  and  consequently  said  Com- 
missioners when  appointed  had  no  j^wer  to  act,  the  assess- 
ment of  damages  for  opening  a  ditch  on  appellant's  land 
and  the  payment  of  such  assessment  into  the  County  Court 
and  its  reception  by  appellant  conveyed  no  title  or  ri^t  of 
easement  in  appellant's  land,  but  the  openiikg  of  such  ditch 
upon  the  land  of  appellant  was  a  trespass,  and  the  receiving 
of  flmch  assessment  of  damages  by  appellant  was  but  a  waiver 
of  the  damages  which  appellant  might  have  received  in  an 
action  at  law.  (1  Washb.  on  Heal  Properly,  14;  2  Washb. 
on  Beal  Property,  24,  25,  27,  87  and  67 ;  PUeher  v.  Tvrin 
Flank  Road  Co.,  10  Barb.  486  j  Gardner  v.  Mayor  of  Troy, 
26  Barh  428 ;  AUen  v.  Mayor  of  New  York,  4  £.  D.  Smiih, 
404.) 

The  statute  to  facilitate  the  draining  of  lands  in  certain 
cases  (Laws  1868,  21)  provides  in  §  4  that  the  Commission' 
ers  ^pointed  to  locate  a  ditdi  to  be  dug  by  the  applicant 
aeroes  tbe  lands  of  another,  in  assessing  the  damages  done 
to  the  land  by  the  opening  and  use  of  such  ditch,  shall  take 
into  consideration  the  benefits  (if  any)  such  ditch  will  be 
to  the  aforesaid  lands,  and  equity  following  the  law,  when 
a  ditdi  is  already  dug  and  tapped  and  of  mutual  benefit 
to  an  parties  using  it^  will  enforce  contribution  under  §  & 
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(Campbell  v.  Meiser,  4  John.  Ch.IL3d4:'y8tephen8V* Cooper, 
1  John«  CL  K.  426 ;  Secnmeth  v.  Thompson,  O*  Pick.  81.) 

Logan,  ShaMuch  (6  KUlen,  for  Respondents. 

Hot^ever  informal  the  proceeding  in  the  County  Conrt 
may  have  heen,  and  although  the  Court  may  even  have  had 
no  jurisdiction  to  do  what  it  undertook  to  do,  appellant  is, 
by  having  received  the  one  hundred  dollars  paid  into  Court 
by  respondent  under  the  award  of  the  Commissioners,  with 
full  knowledge  of  what  it  was  paid  to  him  for,  estopped 
from  maintaining  this  proceeding,  and  especially  is  he  so 
estopped  when  he  has  not  refunded  the  money  or  offered  so 
to  do.  (Story  Eq.  Jur.,  §§  1546-1549 ;  1  Redfield  on  R  R 
862.) 

Independently  of  any  proceeding  in  Court,  treating  the 
Clerk  as  agent  for  respondenjt  in  the  payment  of  the  money, 
we  have  a  written  grant  of  an  easement  through  appellent's 
land  and  the  right  to  flow  water  into  his  ditch,  for  a  valua- 
ble consideration.  And  to  strengthen  this  view  of  the  mat- 
ter, thiB  receipt  or  contract  makes  special  reference  to  the 
proceedings  of  the  County  Court  and  of  the  parties,  and  must 
be  construed  with  reference  to  them.  They  are  a  part  of 
the  things  done. 

^^rain  on  land  of  another  te  easement  and  can  only  be 
created  by  deed,  although  licensee  may  have  spent  money  and 
done  work."  (Gale  &  Whately  on  Easements,  12,  14,  note 
16  and  17;  11  HI.  164.)  Hie  complaint  does  not  state  facta 
sufficient  to  constitute  a  cause  of  suit,  entitling  plaintiff  to 
an  injunction.   (87  K  H.  254,  and  cases  cited.) 

By  the  Court^  Boias,  J. : 

The  statute  says:  ''Any  person  whose  land  is  so  situated 
that  it  requires  draining,  and  when  any  person  or  persons 
owning  land  adjacent  thereto  object  to  ditches  being  cut 
or  dug  on  their  land,  may  make  application  in  writing  to 
the  County  Court  of  his  county,  at  a  regular  session  thereof, 
for  the  right  of  way,  etc.,  and  privilege  to  cut  a  ditch,"  etc. 
When  this  application  is  made,  the  County  Commissioners' 
Court  shall   appoint  Commissioners   to  locate   such    ditch 
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and  assess  the  damages  to  the  owners  of  the  land  through 
whose  land  the  ditch  is  to  be  cut — but  ^^in  assessing  such 
damages  they  shall  take  into  oonsideration  the  benefit  that 
such  ditch  will  be  to  ihe  aforesaid  lands''  through  which  the 
ditch  is  to  be  cut 

This  statute  is  intended  to  provide  for  cutting  a  ditch 
where  there  is  none ;  the  work  is  to  be  done  by  the  petition- 
ers to  the  County  Court,  and  it  is  cmly  in  this  matter  that 
the  Commissioners  have  jurisdiction.  .  They  have  no  juris- 
diction to  lay  out  a  ditdi  over  a  ditch  cut  by  an  adjoining 
proprietor;  and  by  way  of  damages^  assess  the  compensation 
of  the  owner  of  the  ditch,  so  appropriated,  by  tapping  his 
ditch. 

This  compensation  is  provided  for  in  the  eighth  section  of 
the  Act,  and  is  distinct  from  the  damages  which  the  Com- 
missioners are  directed  to  assess  for  the  cutting  of  a  new 
ditch.  We  think  this  compensation  named  in  §  8  is  in  the 
nature  of  a  contribution,  and  is  a  proper  matter  for  a  suit 
in  chancery,  where  all  the  parties  interested  in  and  using 
the  ditdi  for  their  common  benefit,  may  be  made  parties  and 
eranpelled  to  pay  their  equitable  share. 

It  has  been  insisted  that  this  Act  is  unconstitutional,  as 
it  provides  for  taking  private  property  for  private  use  (and 
not  for  public).  We  think  there  is  nothing  in  this  point. 
By  public  use  is  meant  for  the  use  of  many  or  where  the 
public  is  interested. 

Suppose  a  large  marsh  is  situated  in  such  a  manner  that 
the  miasma  arising  therefrom  affects  the  public  health  of  a 
large  number  of  people.  To  provide  for  its  drainage  would 
be  a  matter  of  public  concern,  and  could  be  regulated  by 
law.  So  if  draining  of  large  swamps  would  add  largely  to 
the  area  of  valuable  lands  in  the  State  and  increase  its  re- 
sources, it  would  be  tiie  proper  subject  of  legislation;  and 
it  has  been  the  practice  of  all  States  to  legislate  on  this  sub- 
ject, and  encourage  the  drainage  of  these  lands,  both  as 
contributing  to  the  public  health  and  agricultural  advance- 
ment of  the  country.  They  are  often  so  situated  that  their 
redemption  is  impossible  by  private  enterprise,  and  the 
State  may  then  contribute  to  that  end.-  Millions  of  acres  of 


so  Bamjtobd  v.  Bamfobd.  [4  Oregon 

such  lands  have  been  redeemed  in  this  countiy  and  in  Europe 
at  the  expense  of  government,  and  we  think  there  can  be  no 
question  but  what  out  Legislature  has  this  authority^  which 
has  been  sanctioned  by  the  usage  of  the  whole  civilized 
world. 

Judgment  will  be  reversed  and  a  new  trial  ordered* 


SUSANNAH  BAMFORD,  Appellant,  v.  JAMES  BAM- 
FOED,  Sr.,  JAMES  BAMFORD,  Jr.,  and  a  W. 
McBRIDE,  Respondents. 

Bbcbeb  does  not  confeb  IfOAL  OB  Eqittfablb  bight  to  Pbopsbtt,  whsn. 
— In  a  suit  for  a  divoroe,  where  the  complaint  contains  no  anegations 
ooiiceming  property  and  the  decree  contains  nothing  on  the  subject, 
the  party  at  whose  prayer  the  decree  is  granted  does  not  aoquin 
either  a  legal  or  equitable  right  to  the  property  of  the  adverse  partj 
by  the  decree. 

Judgment  Roil  SHOtJij)  contain  a  Bbsobxption. — ^When  real  property 
is  transferred  from  one  party  to  another  fay  a  decree  granting  a 
divorce,  the  judgment-roll  should  contain  a  description  of  the  land 
transferred. 

Ikvbstigation  inrsT  bb  had  in  thx  bahb  Sxnr.^-Although  a  Court  may 
first  pass  upon  the  question  of  granting  or  denying  the  divorce  and 
aftervajrds  investigate  and  determine  the  issues  concerning  proparty, 
the  subsequent  investigation  must  be  had  in  the  same  suit. 

FiNAi«  Becbee  cannot  be  Distubbed. — ^The  decree  of  divorce  having 
become  final  cannot  be  disturbed,  unless  by  a  suit  in  the  nature  of  a 
bfll  of  review.  Where  one  seeks  to  open  a  judgment  or  deersey  it 
should  be  shown  that  the  party  applying  is  witiiout  fault,  or  that  tha 
fault  is  excusable.  It  la  not  a  sufficient  excuse  that  the  defendant  had 
executed  a  fraudulent  conveyance  to  a  third  party  before  the  suit 
for  divorce  was  begun.  The  statement  of  an  opinion  or  coniAaaioil 
is  not  sufficient. 

AmENDiNo  Pleadings. — ^Discretion  in  regard  to  amending  pleadings  is  la 
the  Circuit  Court. 

Appeal  from  Linn  County. 

The  plaintiff  having  previoosly  obtained  a  decree  of 
divorce  brings  this  suit  to  obtain  from  her  former  hnsband, 
James  Bamford,  Sr.,  and  his  aBsigns,  certain  real  and  per* 
sonal  property.  The  suit  for  the  divorce  was  oommenoed 
by  her  in  1869,  and  in  March  of  that  year  a  divorce  was 
decreed  in  her  favor.  It  does  not  appear  thlit  the  complaint 
in   the  divorce  suit  contained   any  allegations  in  regard  to 
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property,  and  the  decree  there  i^ndered  dM«  noV  r^f er  to 
that  subject 

The  plaiiitiS  tw>w:  dtaiiges  that 'in  Jannary,  IS'ffS,  her  then 
hiisband,  James  Bamford,  Sr.,  owned'  certain  pircels  61 
land  which  ahe  describes,  and  certain  personal  property  of 
the  value  of  $1430,  '  described  in  the  complaint,  and'  thkt, 
baomng  that  this  plaintiff  contemplated  suing  for  a 
divorce  for  cause  then  existing,  James  Bamford,  9r.,  with- 
out consideration,  and  for  the  purpose  of  fraudulently  pre- 
venting her  from  obtaining  a  share  of  said  property  by  such 
suit,  transferred  the  property  to  the  defendant,  Jfiimes  Bam- 
ford,  Jr.,  his  son  by  a  former  wife.  That  the  said  property 
was  thus  taken  by  said  Bamford,  Jr.,  in  trust  for 'said  Bam- 
ford, Sr.,  for  the  fraudulent  purpose  aforesaid.'  That  on 
October  2,  1869,  said  Bamford,  Jr.,  conveyed  said  property 
to  the  defendant,  G.  W.  McBride,  the  said*  McBride  having 
notice  of  the  nature  and  purpose  of  the  former  conveyance. 
That  an  said  property  was  acquired  by  the  joint  labor  of 
the  said  Bamford,  St.,  and  this  plaintiff  during  their  mar- 
riage. That  no  provision  has  been  made  for  ber,  nor  for 
her  four  children,  the  issue  of  said  marriage.  That  at  the 
time  of  commencing  and  prosecuting  the  said  sliit  for  a 
divorce,  "the  situation  of  said  property  was  such  that  she 
could  not  successfully  claim  and  enforce  her  rights  to  a 
share  of  it  in  said  suit'^ 

It  was  shown  in  evidence  on  tbe  trial,  although  not  spe- 
cifically alleged  in  the  complaint,  that  the  consideration  for 
the  transfer  from  Bamford,  Jr.,  to  McBride  was  five  promis- 
sory notes  payable  to  Bamford,  Sr.,  four  of  thepi  for  $450 
each,  being  payable  in  qeven,  nine,  eleven  and  thirteen 
years  respectively,  and  one  of  them  for  $900,  payable  in 
seventeen  years,  the  notes  being  secured  hy  a  mortgage  oil 
tiie  premises;  and  that  Bamford,  Sr.,  is  still  in  possession 
of  the  said  parcels  of  land. 

The  appellant  asked  a  decree  setting  aside  the  transfers 
above  named  as  fraudulent ;  that  a  partition  of  said  lands  be 
decreed,  giving  her  one-third  thereof,  and  for  a  deciee  against 
Bamford,  Sr.,  for  her  support 

The  court  below  denied  the  relief  prayed  for. 
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P.  A,  Ohenoweth,  for  Appellant 

It  is  never  neceasaiy,  and  not  always  proper,  to  settle  ali- 
mony at  the  time  the  divorce  is^  decreed.  (2  Bisk,  on  Marr; 
and  Div.,  §§  497  and  490,  and  note  4,  §  ^87.)  Appellant 
was  prevented  by  the  fraudulent  conduct  of  respondents  from 
procuring  alimony  at  the  time  the  divorce  was  decreed,  and 
she  ought  not  loee  thereby  her  right  to  such  alimony.  (8 
Bright  Hus.  and  W.  860 ;  2  Story  Eq.  Jur.  14 ;  6  Johns..  Ch. 
R  25.) 

When  the  divorce  was  granted  appellant  had  (Civ.  Code, 
§  495)  a  title  in  and  to  one-third  of  the  land  of  respondent 
Bamford,  Sr.,  and  there  could  be  no  discretion  in  the  Court 
as  to  this  third,  nor  as  to  the  personal  property  of  such 
respondent,  so  long  as  it  was  covered  up.  (2  Bish.  on  Marr. 
and  Div.,  §§  514,  624.) 

Courts  of  equity  will  entertain  original  jurisdiction  in 
suits  for  alimony  after  the  divorce  suit  has  terminated.  (2 
Barb.  377;  2  Bish.  on  Marr.  tmd  Div„  §§  357,  858,  859, 
381,  382,  350,  737,  738 ;  2  B.  Monroe,  142 ;  GaUand  v.  Oal- 
land.  Law.  Eeg.  Aug.  1870.) 

The  facts  stated  are  sufficient  to  entitle  the  plaintiff  to  a 
review  and  modification  of  the  decree  in  the  divorce  suit 
(Civ.  Code,  §  377.) 

The  prayer  for  general  relief  is  sufficient.  If  the  com: 
plaint  was  defective,  the  objection  should  have  been  made 
before  the  issues  of  fact  were  made  up,  (83  Barb.  288;  6 
Barb.  557.) 

W.  Lair  HiJl,  for  Respondents. 

1.  So  far  as  the  plaintiff  seeks  relief  in  the  natue  of  a 
decree  of  alimony,  the  relief  sought  is  merely  incidental  or 
collateral  to  a  subsisting  relation  of  husband  and  wife,  or  a 
proceeding  to  dissolve  that  relation,  and  was  wholly  within 
the  jurisdiction  of  the  Court  in  the  divorce  suit  (Civ.  Code, 
§§  496,  497;  Bish.  Marr.  and  Div.,  §  850  ei  seq.) 

So,  also,  might  that  court  have  investigated  the  convey- 
ances of  property,  claimed  in  this  suit  to  have  been  fraud- 
ulent; because  such    an   investigation    would   have   been   a 
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necessaiy  step  in  the  inquiry  concerning  the  faculties  of  the 
husbandy  which  must  precede  the  decree  of  alimony.  Aiad 
since  the  Court  had  jurisdiction  in  the  whole  matter^  it  had 
power  to  bring  before  it  all  parties  necessary  to  a  final  do- 
termination  of  all  the  questions  involved.  (Civ.  Code,  §  880; 
Story  Eq.  PL,  §  72  et  seq.) 

It  is  difficult  to  perceive,  upon  principle,  why  a  suit  for 
divorce  should  be  an  exception  to  this  rule;  and  we  have 
been  unable  to  find  any  decision  of  a  case  denying  its  appli- 
cation to  such  suits.  Courts  of  equity  do  not  administer  jus- 
tice by  halves. 

2.  If  the  appellant  has  any  title  to  the  land  in  controversy, 
she  acquired  it  by  virtue  of  the  peculiar  statute  of  this  State, 
and  it  is  a  legal  title  (Civ.  Code,  §  495,  as  amended  in  1865), 
and  the  appellant  had  a  plain,  speedy,  and  adequate  remedy 
at  law;  for  she  could  bring  ejectment  for  her  undivided 
share.  (Civ.  Codey%313 ;Carpentisr  v. Webster^ST Ceil. 524:,) 

And  in  her  action  of  ejectment  she  could  attack  the  alleged 
fraudulent  conveyances.  (Jackson  ex  dem.  Van  Buren,  18 
Johns.  425;  Chautauqua  County  Bank  v,  Risley,  19  N.  T. 
369 ;  Dallam  v.  RenAanD,  26  Mo.  683 ;  Picker  v.  Ham  et  ah, 
14  Mass.  137.) 

3.  Nor  can  this  suit  be  maintained  as  a  suit  to  remove  a 
doud  from  appellant's  title ;  for  such  suit  cannot  be  main- 
tained except  by  a  person  in  possession.  (Civ.  Code,  §  500; 
Meade  v.  Black,  22  Wise  241.) 

And  for  the  same  reason  the  case  must  fall,  as  to  the  prayer 
for  partition.     (Civ.  Code,  §  419.) 

4.  But  passing  over  all  these  jurisdictional  objections, 
there  is  no  cause  of  suit  stated  in  the  complaint  At  the 
time  of  the  conveyances  by  Bamford,  Sr.,  appellant  had  no 
legal  or  equitable  interest  in  the  premises,  ex<^pt  her  in- 
choate right  of  dower,  which  was  not  in  any  way  affected 
by  the  transaction.  And  there  is  no  allegation  that  the 
grantee,  or  even  the  grantor,  had  any  knowledge  that  she  con- 
templated proceeding  to  obtain  a  divorce.  The  mere 
general  allegation  that  the  transaction  was  fraudulent,  with- 
out specifying  the  particular  circumstances  making  it  fraud* 
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vlent,  wa0  no  Bufficieut  change  of  fraud.  (BiUler  «..  Viele, 
44  Bark  166.) 

And  even,  thia  general  chaige^  the  referee  finds^  is  not 
proved.  So  that  even  if  the  judge  of  the  C!ourt  below  had 
not  found  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  suit^  the  decree  must  nevertheless  have 
been  the  same ;  for  there  was  a  trial  upon  the  issue  of  f act^ 
and  the  report  of  the  referee  (which  is  the  same  in  this  le- 
qpeot  as  a  verdict — Civ.  CSodei  §  226)  shows  that  there  was 
no  proof  of  fraud ;  and  it  is  well  settled  that  mere  want  of 
consideration  is  not  a  sufficient  ground  for  setting  aside  a 
bona  fide  conveyance.  {Beale  v.  Warren  et  al.,  2  Gray,  447.) 

Upon  either  of  these  grounds^  the  suit  might  properly  have 
been  dismissed. 

By  the  courts  TTptoh,  J, 

The  principal  questions  presented  in  this  ease  arise  from 
the  omission  of  the  plaintiff  to  present  the  facts  in  the  suit 
for  divorce  and  to  ask  in  that  suit  for  the  relief  now  de> 
manded. 

Section  496  of  the  Code^  as  amended  in  1866,  is  as  fol- 
lows: 

'^Whenever  a  marriage  shall  be  declared  void  or  dissolved, 
the  party  at  whose  prayer  such  decree  shall  be  made  shall, 
in  all  such  cases,  be  entitled  to  the  one  undivided  one-third 
part  in  his  or  her  individual  right  in  fee,  of  the  whole  of 
the  real  estate  owned  by  the  other  at  the  time  of  such  decree, 
in  addition  to  the  further  decree  for  maintenance  provided 
for  in  §  497  of  this  Act ;  and  it  shall  be  the  duty  of  the  Court 
in  all  such  cases  to  enter  a  decree  in  accordance  with  this 
provision." 

The  provision  is  comparatively  new,  and  has  not  pre^ 
viously  been  before  this  Court  for  construction.  It  is 
claimed  by  the  appellant,  that  the  last  clause  of  this  sec- 
tion may  be  complied  with,  in  any  case,  whether  the  con- 
plaint  states  facts  in  regard  to  property  or  not,  by  inserting 
in  the  decree  a  clause,  general  in  its  character,  to  the  effect 
that  the  prevailing  party  is  entitled  to  one  undivided  third 
part  of  the  real  property  owned  by  the  other  at  the  time  of 
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the  decree.  That  it  is,  therefore,  no  longer  neoessary  to 
state  in  the  complaint  what  lands  the  defendant  owns,  or  that 
the  defendant  owns  real  estate,  the  Court  being  in  duty  bound 
to  insert  such  clause  in  r^ard  to  real  property  in  every  de- 
cree by  which  "a  marriage  is  dissolved  or  declared  void/' 
And  that,  since  equity  will  treat  that  as  done  which  ought  to 
have  been  done,  upon  the  rendition  of  the  decree  the 
party  at  whose  prayer  it  is  granted  becomes  entitled  if  not  in 
kw  at  least  in  equify  to  one-third  the  real  property  of  the 
wrongdoer. 

I  cannot  think  this  was  the  intention  of  the  L^slature, 
and  I  am  unable  to  agree  with  the  plaintiff's  counsel  in  his 
attempt  to  deduce  that  conclusion  from  the  last  clause  of 
the  section.  If  that  clause  had  been  omitted  the  construc- 
tion contended  for  would  be  less  difficult  to  maintain.  I 
think  this  provbion  as  to  the  duty  of  the  Court,  was  intended 
to  prevent  such  construction,  and  was  added  for  the  purpose 
of  preventing  unoertainfy  and  in<x>nvenience  to  the  public 
which  would  be  likely  to  result  from  a  mode  of  adjudication 
that  would  leave  such  indefiniteness  in  a  record  affecting  the 
title  to  real  property.  If  it  was  the  design  that  granting  a 
decree  of  divorce  should,  in  every  case,  have  the  effect  to 
transfer  one-third  the  real  estate  of  the  party  in  fault,  with- 
out specifying  particular  parcels,  there  would  be  no  necessity 
for  requiring  the  Court  to  enter  anything  in  the  decree  on 
that  subject  The  desired  result  would 'be  produced  by  the 
law  and  not  by  the  formal  words  entered  in  the  decree.  If 
that  is  the  construction,  the  last  provision  may  be  stricken 
out  without  altering  the  effect  of  the  statute.  In  an  ordi- 
ary- action,  a  party  becomes  "entitled,"  and  it  is  "the  duty 
of  the  Court  in  all  such  cases  to  enter'*  a  judgment  for  the 
relief  to  whidi  the  party  becomes  entitled;  But  if  the  party 
permits  a  judgment,  which  does  not  afford  all  the  relief  ho 
was  entitled  to  claim  in  the  action,  to  become  final,  the 
•party  suffers  by  the  omission;  and  a  Court  can  only  ^ant 
such  relief  as  is  warranted  by  the  facts  stated  in  the  plead- 
ings. Since  in  a  divorce  suit  the  Court  is  required  to  enter 
a  decree  for  the  property,  it  does   not   seem   consistent  to 
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hold  that  a  party  obtains  property  by  the  suit  that  is  not 
mentioned  in  the  decree. 

The  statute,  before  the  amendment,  did  not  provide  for 
transferring  real  property  by  means  of  the  decree,  to  the 
prevailing  party,  in  fee;  and  it  seems  to  be  the  leading  ob- 
ject of  the  amendment  to  provide  for  making  such  transfer. 
As  the  decree  is  to  have  the  effect  to  transfer  real  estate 
from  one  person  to  another,  and  is  to  be  one  of  the  muni- 
ments of  title  from  its  entry,  it  seems  entirely  reasonable 
that  it,  or  the  judgment-roll, '  of  which  it  forms  a  part, 
should  contain  a  description  of  the  land  thus  transferred. 
And  this  is  necessary  if  we  would  make  the  record  in  this 
class  of  cases  analogous  to  records  made  in  other  suits 
affecting  the  title  to  real  estate.  I  cannot  doubt  but  that 
it  was  the  intention  of  the  Legislature,  in  making  it  the 
duty  of  the  Court  "to  enter  a  decree  in  accordance  with 
this  provision,*'  to  require  as  great  degree  of  certainty  to 
be  expressed  in  the  record  in  regard  to  the  particular  par- 
cels of  property  thus  transferred  as  is  required  in  ordinary 
conveyances.  The  object  of  the  section  as  amended  is  to 
enable  a  party  to  obtain  certain  rights  through  the  medium 
of  a  Court. 

To  enable  the  court  to  act  judicially  on  the  subject  of 
property,  it  must  appear  in  the  complaint  that  the  party  has 
property;  otherwise,  there  being  nothing  alleged,  there  is 
nothing  to  determine  in  respect  to  property,  and  nothing 
before  the  Court  upon  which  to  base  a  decree  in  this  par- 
ticular. If  nothing  is  stated  concerning  property,  or  if,  as 
is  frequently  the  case,  for  the  purpose  of  affecting  the  sub- 
ject of  custody  of  children,  it  is  alleged  in  the  complaint  that 
the  defendant  has  no  property  (it  being  in  fact  true),  it  can 
hardly  be  deemed  a  case  within  this  section.  Certainly,  in 
the  latter  case,  the  construction  contended  for  would  require 
the  Court  to  decree  concerning  that  which  does  not  exist,  in 
contravention  of  the  maxim,  that  the  law  does  not  require  a 
vain  thing. 

If  these  views  are  correct,  the  plaintiff  has  not  acquired 
either  a  legal  or  equitable  right  to  the  property  by  the  decree 
of  divorce. 


Sept  1870]  Bakfosd  v.  Bakfobd.'  87 

The  authorities  cited  to  show  that  alimony  is  not  always 
settled  at  the  time  the  divorce  is  decreed,  do  not  go  to  tlra 
extent  that  is  claimed  in  this  case.  None  of  them  go 
further  than  that  the  Court  may  first  pass  upon  the  ques- 
tion of  granting  or -denying  the  divorce,  and  afterwards,  in 
the  saams  mtiU,  investigate  and  determine  the  issues  concern- 
ing property.  The  present  proceeding  must  be  treated  as 
an  original  suit;  the  decree  in  the  suit  for  divorce  having 
become  final,  cannot  be  disturbed,  nor  can  any  further  pro* 
ceedings  be  had  in  that  suit,  unless  by  a  suit  in  the  nature 
of  a  biU  of  review.  The  facts  stated  in  this  complaint  do 
not  authorize  the  Court  to  review  that  decree.  It  is  not 
shown  that  the  alleged  fraud  has  been  discovered  since  the 
trial  of  Ihe  divorce  suit,  nor  that  the  plaintiff  has  disoov' 
ered  proof  since  that  time.  The  plaintiff  should  have  shown 
some  sufficient  excuse  for  not  claiming  the  property  at  that 
time.  When  one  seeks  to  open  a  judgment  or  decree,  it 
should  be  shown  by  a  statement  of  facts  that  the  party  ap- 
plying is  without  fraud,  or  that  the  neglect  is  excusable. 

The  statement  that  '%e  situation  of  the  said  property  was 
such  that  she  could  not  suecessfnlly  daim  or  enforce  her 
rights  to  a  share  of  it  in  said  suit,"  is  relied  upon  in  this 
particular,  and  more  especially  inasmuch  as  the  defendant 
filed  an  answer  without  objecting  to  the  form  of  the  allega- 
tion  in  the  complaint.  But  this  statement  contains  no  allet 
gati(m  of  fact  There  is  nothing  in  it  upon  which  the 
defendant  could,  by  his  denial,  present  an  issue  of  faet  If 
the  situation  of  the  property  is  shown,  it  is  shown  by  otheir 
allegations  of  the  complaint  and  not  by  this.  This  simply 
states  the  opinion  or  conclusion  that  the  facts  could  not  be 
set  up  in  the  divorce  suit.  In  other  words,  it  is  an  attempt 
to  state  the  law,  and  I  think  it  states  the  law  incorrectly* 
As  between  the  plaintiff  and  her  husband,  she  had  a  right  in 
her  complaint  to  make  an  exhibit  of  her  husband's  pecu- 
niary eonditioix  in  order  to  lay  the  foundation  for  obtaining 
alimony.  And  if  that  proceeding  raised  issues  that  could 
not  be  determined  '^without  prejudice  to  the  rights  of  oth- 
ers/*  bjy  §  40  of  the  Code  the  Court  had  power  to  ^'cause 
dnm  to  be  brought  in/'    And  by  ^§  242  and  897 :    'In  an 
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action  [or  suit]  against  several  defendants  the  Court  may 
in  its  discretion  render  judgment  [or  decree]  against  oine 
or  more  of  them,  whenever  a  several  judgment  [or  decree] 
is  proper,  leaving  the  action  [or  suit]  to  proceed  against 
the  others." 

It  necessarily  follows  either  that  the  wi£B  may  proceed 
against  the  husband  (done,  in  the  divorce  suit  to  obtaii^  ali* 
mony,  on  the  ground  that  those  who  have  purchased  are 
not  necessary  parties,  or  that  she  may  compel  them  to  sp* 
pear  in  that  court  to  defend*  If  it  be  true  that  their  claim 
to  the  land  is  fraudulent  and  void  she  would  have  been 
entitled,  if  successful  in  her  suit  for  divorce,  to  obtain  a 
share  of  the  land  and  to  have  it  decreed  to  her  in  the  di- 
vorce suit.  If  she  believed  iheir  claims  void  she  had  a 
right  to  proceed  against  the  husband,  treating  the  land  as 
his  property,  and  if  issue  was  taken  on  the  point  whether  or 
not  it  is  the  husband^s  property,  no  reascm  can  be  per* 
oeived  why  that  issue  may  not  be  tried  in  a  suit  for  divorce. 
The  question  whether  third  parties  claiming  as  purchasers 
are  necessary  parties  is  not  important  in  this  connection.  It 
is  sufficient  that,  if  they  are  necessary  parties,  they  may  be 
joined. 

It  appears  from  the  transcript  that  the  questions  of  fact 
relating  to  the  rights  of  the  parties  were  investigated  on  the 
trial  of  this  cause  in  the  Circuit  Court,  and  it  is  claimed 
that  defects  in  the  pleadings  should  be  disregarded  as  not 
affecting  substantial  rights.  I  am  of  the  opinion  that  the 
defect  is  such  as  cannot  be  disregarded  under  that*  rule,  and 
that  the  complaint  cannot  be  sustained  without  amendment 
The  power  to  permit  amendments  to  pleadings  is  deemed  a 
discretionary  power  vested  in  the  Circuit  Court  It  does 
not  appear  that  leave  to  amend  has  been  applied  for  in  the 
Circuit  Court,  and  it  certainly  would  not  be  in  harmony  with 
the  spirit  of  our  system  of  jurisprudence  for  this  Court  to 
retry  the  cause  upon  issues  that  have  never  bejon  presented  in 
the  Circuit  Court 

This  Court  is  clearly  of  opinion  that  the  facts  set  forth 
in  the  complaint  are  not  sufficient  to  enable  the  Court  to 
pass  finally  upon  the  merits  of  the  '^^ae   sought  to  be   pre- 
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flented,  and  that  it  is  not  within  the  province  of  this  Court, 
npon  an  application  originating  here^  to  pennit  such  amend* 
ments  as  would  bring  the  merits  of  the  case  before  ns  for 
adjudication.  It  is  also  thought  by  a  majority  of  the  Court 
that  the  contrariety  of  opinion  that  has  prevailed  as  to 
the  construction  and  effect  of  §  495  of  the  Code  as  amended^ 
to  some  extent  excuses  failure  to  apply  before  trial  in  the 
Circuit  Court  for  leave  to  amend;  and  since  the  dismissal 
of  this  suit  on  tiie  ground  that  the  complaint  does  not 
state  sufficient  facts,  would  leave  the  real  controversy  nndeter- 
mined,  and  probably  open  to  another  proceeding,  it  is 
deemed  proper,  under  the  peculiar  circumstances  of  the 
case,  to  direct  the  case  to  be  remanded  to  the  Circuit  Court 
for  further  proceedings,  in  order  that  the  appellant  may  ap- 
ply to  the  discretion  of  that  Court  for  leave  to  amend  her 
oomplaintb 


JOHN  TORRENCE,  Respondent,  v.  WILLI  AM  STRONG, 
Administrator  of  the  Ebtate  of  AMORY  HOLBROOK, 
Deceased,  Appellant 

Ddbisk  when  qakhot  bb  Deitdbbed  to. — ^When  a  defense  is  set  forth 
in  proper  form,  containing  facts  within  itself  soiBcient  to  constitute 
a  defense,  it  eaanot  be  demurred  oul  It  may,  if  false,  be  strlduai 
out  on  motion. 

9tATUTK  or  Ldcitations. — A  payment  by  an  attorney  of  the  principal  or 
interest  on  demands  collected  by  bira  for  his  client  prevents  the 
operation  of  the  Statute  of  Lbnitatiotas  to  bar  the  client's  right  ol 
aefeioa  against  such  attorney  for  collections  retained  by  him. 

• 

Jubt  abb  Pbbsumed  to  Futd. — ^The  Jury  are  presumed  to  find  every 

material   allegation   in  the   complaint   in   favor   of  the   plaintiff, 

where  a  general  verdict  has  been  rendered  in  his  favor  in  the 
Coort  below. 


from  Multnomah  County. 
The  facts  are  stated  in  the  opinion  of  the  Conrt^ 

Strong  dk  Trirnble,  for  Appellant. 

A  party  payment  of  a  debt  to  take  it  ont  of  the  Statute  of 
Limitations  must  be  on  aecoant  of  the  particular  debt  for 
wfaidi  the  action  is  brought  and  must  be  made  only  as  a 
part  payment  of  a  larger  debt.    Unless  it  amounts  to  an  ad- 
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mission  that  more  is  due^  it  cannot  be  regarded  as  an  ad- 
mission of  a  still  existing  debt;  and  in  the  absence  of  oon- 
clusive  testimony  it  will  not  be  regarded  as  an  admission 
of  any  more  debt  than  it  pays.  (8  Parson  on  Con.  67,  69, 
71;  2  Greenl.  on  Ev.,  §  445;  Ang.  on  Limit.,  §  244.)  The 
payment  of  money  on  an  account  is  no  admission  of  an  un- 
settled account  beyond  the  amount  paid.  (8  Parson  on  Con. 
67,  and  note  1.) 

The  statute  (Civ.  Code,  §  25)  fixes  the  time  when  the 
Statute  of  Limitations  commences  running  in  case  of  pay- 
ment of  principcd  or  interest,  and  shows  that  it  has  reference 
to  the  part  payment  of  a  debt  as  contradistinguished  from  an 
open  or  unsettled  account  The  demand  of  respondent 
against  Holbrook  was  not  a  debt  and  the  payments  made  by 
the  latter  were  not  payments  of  either  principal  or  interest 
of  a  debt 

Moneys  collected  on  debts  of  another  are  not  matters  of 
open  and  running  account  within  the  statute.  (Maury  v. 
Mason,  8  Porter,  Ala.  211 ;  2  U.  S.  Eq.  Dig.  264.)  To  con- 
stitute mutual  accounts  there  must  be  items  within  the 
period  limited  by  statute  on  both  sides  of  the  account 
{Onlich  V.  TumpOce  Co.,  2  Green,  545;  5  U.  S!  Dig.  365.) 
Where  one  receives  several  debts  of  another  for  colleetion 
and  collects  them  at  different  times,  the  amounts  vebeived 
on  the  respective  debts  are  distinct  debts  from  the  collector 
to  the  owner,  and  the  fact  that  one  debt  so  collected  has 
been  paid  to  the  owner  does  not  prevent  the  collector  from 
setting  up  the  statute  in  bar  of  an  action  for  the  recovery  of 
the  others;  nor  will  the  payment  of  one  debt  to  the  owner 
constitute  an  admissioQ  of  another.  (&  Porter,  211 ;.  2  IJ.  S. 
Eq.  Dig.  264.)  Where  payments  on  account  -are  made  by 
one  party,  for  which  the  other  gives  credit,  it  is  an  account 
without  reciprocity,  and  only  upon  one  side.  Payments  do 
not  constitute  a  part  of  a  mutual  account  (Ang.  on  Limit, 
§  149;  7  Halst  R  (N.  J.)  389;  Bennett  v.  Davis,  1  K  H. 
19 ;  Kimball  v.  Brown,  7  Wend.  R.  322;  86  Cal.  122.  Mere 
disconnected  accounts  are  not  such  running  accounts  as  will 
take  a  case  out  of  the  Statute  of  Limitations.  (Oreen  v* 
Oaldeleugh,  1  Dev.  &  Bat  820.) 
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It  is  contended  \3fy  respondent  that  the  relation  of  trustee 
and  ceriid  que  truet  existed  between  Holbrook  and  respond- 
eixt  and  that  the  Statute  of  Limitations  does  not  apply  in 
flush  a  case.  Constructive  tniAta,  resulting  from  agencies, 
partnerships  and  the  like,  are  subject  to  the  Statute  of  Lim- 
itations..    (Farman  v.  Brooks,  9  Pick.  348.) 

The  trusts  intended  by  Courts  of  equily  not  to  be  reached 
or  affected  by  the  Statute  of  Limitations  are  those  technical 
and  continmng  trusts  which  are  not  at  all  cognizable  at  law^ 
bnt  fall  within  the  exclusive  jurisdiction  of  a  Court  of  equity. 
(Murray  v.  Coster,  20  John.  IL  583 ;  Finney  v.  CocTiran,  1 
Watts  &  Sei^.  112 ;  5  IT.  S.  Dig.  349 ;  48  Penn.  518.) 

The  Statute  of  Limitations  may  be  pleaded  by  an  attor^ 
ney  in  a  suit  brought  against  him  by  his  client  (Hicox  v, 
Hicox,  13  Barb.  682 ;  7  Greenl.  on  Ev.  298 ;  6  Hill,  898 ;  48 
Penn.  518,  524.)  Such  action  must  be  brought  within  six 
years  after  the  money  is  received.  The  fact  that  a  demand 
was  not  made  within  six  years  before  suit  is  brought  will  not 
save  the  statute.  (Stafford  v.  Richardson,  15  Wend.  R.  392; 
1  Am.  Leading  Gas.  707;  6  Hill,  398;  81  HL  898.) 

The  Circuit  Court  has  no  power  to  appoint  a  guardian  ad 
litem  in  the  case  of  lunatics.  This  control  is  Tested  ezclu- 
aively  in  the  County  Court    (Ciy.  Code.  §  869.) 

Page  S  Thayer,  for  Respondents. 

The  facts  set  out  in  the  complaint  show  that  the  statute 
eould  not  have  run  and  the  plea  admits  those  facts.  (Strong 
Eq.  PL,  §  764.) 

Pleadings  in  sudi  cases  should  conform  to  equity  plead- 
ings at  common  law.     (36  Barb.  R.  628 ;  19  Cal.  476.) 

The  transaction  described  in  the  complaint  was  in  thd  na* 
tore  of  a  continuing  trust,  and  the  statute  would  not  begin 
to  run  until  after  a  demand  was  made.  (19  Cal.  173;  7 
Wend.  R.  322;  6  Barb.  R686;  5Hill,  §  398;2Sandf.R142; 
S6  Barb.  R.  662 ;  89  Barb.  R  684 ;  Ang.  on  Limit  170,  175, 
176,  177.)  Defendant's  liability  was  upon  an  existing  eon- 
tract  upon  which  partial  payments  had  been  made,  and  in 
8ach  cases  the  period  of  limitation  is  from  the  time  those 
payments  are  mada    (Civ.  Code,  §  8.) 
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The  plainlafPs  plea,  if  tme,  is  still  no  bar*  He  says  the 
cause  of  action  and  each  of  them  ^-aecnied"  to  the  plaintiff 
more  than  six  years  before  the  death  of  said  Holbrook  and 
the  commenoement  of  this  action.  This  is  bad  in  fonn. 
(Ang.  on  Limit.  303 ;  2  Hill,  69 ;  16  Pick.  302 ;  20  How.  U. 
S.  149.)  But  if  correct  in  form  the  action  may  be  main- 
tained, as  having  accrued  only  from  the  time  of  the  present- 
ment of  the  claim  and  the  refusal  of  the  administrator  to  al- 
low it    (27Cal.  274.) 

By  the  Court,  Thayeb,  J. : 

This  is  an  appeal  from  a  .judgment  recovered  in  the  Cir- 
cuit Court,  Multnomah  County,  It  was  an  action  to  recover 
money.  The  plaintiff,  John  Torrence,  alleged  in  his  com- 
plaint that  Amory  Holbrook  died  intestate  on  the  26th  day 
of  September,  1866,  and  that  William  Strong  was,  on  the 
Ist  day  of  October,  1866,  duly  appointed  his  administrator 
and  had  duly  qualified,  etc,  and  as  such  administrator  was 
made  defendant 

It  was  also  alleged  that  oA  the  30th  day  of  November, 
1868,  in  the  lifetime  of  said  Holbrook,  the  plaintiff  retained 
and  employed  him,  as  his  general  attorney,  for  certain  fees 
and  rewards^  to  do  and  perform  such  business  appertaining 
thereto  as  plaintiff  might  thereafter  request,  and  that  said 
Holbrook  undertook  and  promised  to  fulfill  his  duty  in  rela- 
tion thereto.  That  said  Holbrook,  in  pursuance  of  such  re- 
tainer and  employment,  received  for  collection  certain 
notes  and  obligations  belonging  to  plaintiff  and  which  were 
placed  in  his  hands.  That  a  part  of  the  notes,  etc,  Hol- 
brook has  returned  to  plaintiff;  others  he  had  collected,  a 
part  of  the  proceeds  of  which  he  had  not  paid  over.  The 
plaintiff  filed  with  his  complaint  an  exhibit  which  he 
alleged  to  be  a  correct  statement  of  the  transactions,  in 
which  he  charged  Holbrook  for  the  notes  delivered  and 
moneys  collected  thereon  and  money  placed  to  his  credit^  and 
credited  him  with  the  notes  returned  and  moneys  paid 
over,  and  which  contained  the  dates  of  the  several  transac- 
tions. Plaintiff  also  allied  that  there  was  a  balance  due 
him  thereon  of  $4606.36,  and  ihat  he   had   regularly   pre- 
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sented  the  daim  to  the  defendant  as  administrator  and  pay* 
jDent  had  heen  refused  bj  him. 

The  defendant  filed  an  answer  denying  some  of  the  allega- 
tions in  the  ccmiplaint;  also  claimed  payment;  admitted  the 
payments  er^ited  Hall»rook  in  otxnplaint;  set  up  certain 
counter  daims^  and  interposed  as  a  defense  the  Statute  of 
Limitatiozis. 

Plaintiff  demurred  to  the  defense  or  plea  of  the  Statute  of 
limitations;  and  the  Circuit  Court  sustained  the  demurrer; 
he  then  filed  a  reply  denying  the  other  matters  of  defense 
and  counter  daim  set  forth  in  the  answer. 

The  case  afterwards  came  on  for  trial  before  the  Court 
and  a  jury  duly  empaneled.  When  the  cause  was  called  fov 
trial;  the  defendant  filed  an  afiSdavit  setting  forth  that  the 
plaintiff  was  insane^  and  insisted  that  the  trial  should  be 
postponed.  The  plaintiff's  counsel  thereupon  applied  to 
the  Court  for  the  appointment  of  a  guardian  ad  litem  for 
plaintiff;  and  the  Court  appointed  one  accordingly.  The 
trial  then  proceeded,  and  the  jury  returned  a  verdict  of 
$3092.62  in  favor  of  the  plaintiff,  upon  which  judgment  was 
afterwards  entered  against  the  defendant  generally,  with 
costs  of  action. 

The  appellant  claims  that  the  judgment  of  the  Cireaiit 
Court  is  erroneous  in  several  particulars;  which  he  specifies 
in  his  notice  of  api)eaL    They  are  principally  as  follows:- 

That  the  complaint  does  not  contain  facts  sufScient  to  con- 
stitnte  a  cause  of  action ; 

That  the  Court  erred  in  sustaining  the  plaintiff's  demurrer 
to  the  part  of  the  defendant's  answer  which  avers  as  a  de- 
fense the  Statute  of  Limitations ; 

That  the  Court  erred  in  rendering  judgment  generally 
against  the  defendant ;  and, 

That  the  Court  erred  in  proceeding  to  try  the  action  when 
it  appeared  that  the  plaintiff  was  insane. 

Only  two  of  the  points  assigned  as  error  were  earnestly 
insisted  upon  in  the  argument,  and  in  the  opinion  of  this 
Court  th^  are  the  only  questions  in  the  case  that  raise  any 
doubt  as  to  the  legality  of  the  proceedings  in  the  Court 
below.    The  complaint  imquestionably  contains  facts  suffi* 
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cient  to  constitute  a  cause  of  actiou^  and  we  can  see  nothing 
in  the  question  regarding  the  insanity  of  the  plaintiff  which 
can  affect  the  judgment.  Questions  of  that  character  must 
he  raised  hj  a  plea  in  some  form.  The  defendant  certainly 
could  not  take  advantage  of  it  by  objection  or  motion.  The 
order  appointing  a  guardian  ad  liiem  was  an  unnecessary 
proceeding,  and  perhaps  not  warranted  by  law,  but  it  could 
not  have  affected  any  substantial  right  of  the  defendant  The 
question  of  plaintiff's  insanity  was  not  really  before  the 
court,  and  when  suggested  in  the  proceeding  should  have 
been  disregarded. 

The  defendant's  plea  of  the  Statute  of  Limitations  was 
not  demurrable;  as  a  matter  of  strict  legal  right,  the  de- 
fendant was  entitled  to  the  plea. 

The  Code  provides  that  a  defendant  may  set  forth  by  an- 
swer as  many  defenses  and  counter-claims  as  he  may  have; 
and  when  a  defense  is  set  forth  in  proper  form,  containing 
facts  within  itself  sufficient  to  constitute  a  defraise,  it  can- 
not be  got  rid  of  by  demurrer. 

It  may  be  stricken  out  on  motion  if  false,  but  cannot  be 
demurred  out.  The  respondent's  counsel,  however  insists 
that  it  affirmatively  appears  that  the  plaintiff's  cause  of  ac- 
tion was  not  barred  by  the  Statute  of  Limitations,  and  tiiat  if 
the  defendant's  plea  of  the  statute  had  been  permitted  to 
stand  it  would  not  have  availed  him.  There  has  been  no 
statement  or  bill  of  exceptions  in  the  case  returned,  and  this 
Court  can  only  examine  the  ordinary  record  proceed- 
ings. 

It  appears  from  the  complaint  that  the  plaintiff's  cause  of 
action  arose  out  of  the  contract  made  with  Amory  Holbrook, 
November  80,  1858 ;  that  at  that  date  the  plaintiff  placed  in 
Holbrook's  hands,  who  was  an  attorney-at-law,  the  notes  and 
obligations  referred  to,  and  had  deposited  with  W.  S.  Ladd 
&  Co.,  bankers,  $1500  gold  coin,  to  the  credit  of  Holbrook, 
which  had  been  drawn  and  used  by  him. 

That  Holbrook  had,  from  time  to  time,  between  that  date 
and  the  time  of  his  death,  returned  to  plaintiff  certain  of 
the  obligations,  and  paid  him  certain  sums  of  money  in 
payment  of  the  proceeds  of  the  obligations  collected  by  him, 
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the  last  of  which  pajments  was  made  by  him  on  the  14th  day 
of  Aprils  1866.  The  defendant  in  his  answer  admits  the 
payment  of  the  money  and  return  of  the  obligations.  The 
kngaage  of  that  part  of  his  answer  is  as  follows : 

'That  he  does  not  deny  that  said  Holbrook  paid  over  and 
deposited  to  the  use  of  the  plaintiff  the  money,  notes,  etc., 
credited  to  the  defendant  in  the  complaint,  amounting  to 
$3565.75,  besides  the  Abemathy  &  Co.  notes,  and  also  $300, 
which  plaintiff  admits  was  paid  April  14,  1866,  but  says  the 
amount  was  $500,"  etc 

Hence  taking  the  complaint  and  answer  together,  this 
Court  is  of  opinion  that  the  Statute  of  Limitations  had  not 
nm  when  the  action  was  commenced,  to  wit,  on  January  10, 
1868,  A  payment  in  such  case  of  principal  or  interest  pre- 
vents the  operation  of  the  statute  until  the  full  time  has 
elapsed  after  the  payment  (Civ.  Code,  §§  24,  25.)  The 
plaintiff,  under  the  circumstances,  had  six  years  after  the 
payment  in  which  to  commence  the  action.  We  are  unable 
to  perceive  how  the  defendant  could  have  been  benefited  by 
the  plea  in  question. 

The  jury  are  presumed  to  have  found  every  material  alle- 
gation in  the  complaint  in  favor  of  the  plaintiff,  and  would 
have  been  compelled,  as  the  issues  were  framed,  to  find  that 
the  payments  had  been  made  by  Holbrook,  as  credited  in  the 
complaint,  and  could  not  have  found  that  the  Statute  of  Lim- 
itations had  run,  if  the  issue  tendered  upon  that  point  had 
been  tried.  The  rule  is  that  an  error  in  the  Court  below, 
which  on  its  face  and  by  legal  necessity  could  do  no  injury, 
is  not  cause  for  reversing  a  judgment.  We  think  the  error 
in  this  case  comes  within  the  principle  of  this  rule. 

That,  under  the  circumstances,  it  was  onjy  technical  and 
could  not  have  prejudiced  the  defendant,  and  is,  therefore, 
no  cause  for  reversing  the  judgment 

The  judgment,  however,  as  entered,  was  irregular.  It 
should  have  been  entered  against  William  Strong,  as  admin- 
istrator of  the  estate  of  Amory  Holbrook,  so  as  to  establish 
the  claim  of  Torrence  against  said  estate  for  the  amount  of 
the  judgment  and  costs  recovered  in  the  Circuit  Court,  The 
judgment  must  be  modified  in  that  particular;  in  all  other 
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respects  it  is  affirmed.     But  the  appellant  is  entitiled  to  le- 
cover  the  costs  of  this  Court 

The  case  is  remanded  to  the  Court  below  for  farther  pro* 
ceedings>  in  accordance  with  the  foregoing  decision* 

Mr.  Justice  MoAbthub  did  not  sit  in  the  cause. 


JOHN  A-  JOHNS,  Appellant,  v.  MARION  COUNTY, 

Bespondent 

BxroBN  FoBics  Pabt  or  Judomsnt  Roxx. — ^The  return  mode  in  obedience 
to  a  writ  of  review  forms  part  of  the  judgment-roll,  and  is  properly 
included  in  the  transcript  without  a  statement  or  bill  ci  ezoep- 
tions. 

Must  Show  Jubisdiction. — ^The  return  should  show  that  the  tribunal 
had  jurisdiction.  It  is  a  general  rule  that  Courts  of  limited  and 
general  jurisdiction,  when  exercising  a  special  limited  power,  con- 
terted  by  statute,  must  show  aifirmatively  that  jurisdiction  has  been 
acquired. 

Fbtition  and  Pboof  op  Notice  Necessabt  to  givb  Jubisdictiow. — ^The 
County  Court  is  a  Court  of  record,  but  its  general  jurisdiction  is  to 
be  defined,  regulated  and  limited  by  law.  The  statute  prescribes 
its  powers  and  its  mode  of  proceeding  in  laying  out  roads.  It  has 
no  power  over  the  subject  until  the  prescribed  petition  and  proof 
of  notice  is  presented. 

Kbegxtlabities  that  oo  to  ths  JuBiSDicnoN. — ^The  rule  that  a  judg- 
ment should  not  be  reversed  for  errors  not  affecting  a  substantial 
right,  does  not  apply  to  irregularities  that  go  to  the  jurisdiction  of 
the  Court 

Must  Desctbibb  Tbbminal  Ponrrs. — A  petition  for  the  alteration  of  a 
road  that  does  not  describe  the  terminal  points  with  certainty,  is 
insufficient  to  give  the  County  Court  jurisdiction. 

Apftcat.  from  Marion  County. 

The  appeal  is  from  a  judgment  of  the  Circuit  Court  dis- 
missing a  writ  of  review  and  affirming  the  action  of  the 
County  Court  of  Marion  County  in  the  matter  of  a  petition 
for  an  alteration  of  a  road. 

It  appears  from  the  return  made  in  obedience  to  the  writ 
of  review,  that  on  the  9th  of  March,  1870,  a  petition,  signed 
by  twelve  persons,  was  filed  in  the  County  Courts  the  peti- 
tion being  in  the  following  form : 

'To  the  Honorable  County  Court  of  Marion  County,  Oregon: 
"The  undersigned,  your  petitioners,  would  respectively  re- 
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quest  your  honorable  body  to  take  such  steps  ft6  would  lead 
to  the  opening  of  a  county  road^  to  commence  at  a  point  on 
the  stage  road  north'  of  ihe  residence  of  D.  A.  Miller^  to 
run  thence  west  to  the  flour  mill  oi  Moores^,  Witten  <&  Mil- 
ler, thence  southerly  to  intersect  the  county  road  near  the 
foot  of  the  Nevil  Hill,  near  the  south  line  of  John  A.  Johns' 
land  daim ;  also,  to  vacate  the  old  road  from  the  intersection 
near  the  Kevil  Hill  to  its  intersection  with  stage  road  north 
of  John  Crimes^'' 

On  t]ie  same  day,  one  hundred  and  twenty-eight  persons, 
styling  themselves  ''householders  living  in  the  vicinity^'  of 
said  road,  filed  their  remonstrance  against  the  alteration  of 
said  road.  Thereupon  a  supplemental  petition  in  favor  of 
the  proceeding  was  filed,  c<mtainiiig  additional  names. 

The  appellant  moved  the  County  Court  to  strike  out  the 
supplemental  petition;  and  thereupon  the  County  Court 
made  an  order  directing  'Tboth  the  petitioners  and  remon- 
strators  to  procure  new  and  additional  signers  for  or  against 
said  road,'*  and  continued  the  cause.  Other'  supplemental 
petitions  and  remonstrances  were  afterwards  filed ;  and  in 
May,  1870,  the  proposed  road  having  been  viewed  and  sur- 
veyed, the  County  Court  made  an  order  locating  the  pro- 
posed road,  but  made  no  order  granting  the*  proposed  vaca- 
tion. Among  the  many  assignments  of  errors  are  the  fol- 
lowing: 

1.  The  petition  and  notices  were  defectivis  in  not  speci- 
fying the  place  of  beginning  and  of  termination. 

2.  Posting  one  notice  at  the  court-house,  one  on  the  pro- 
posed road  and  two  on  the  road  proposed  to  be  vacated,  was 
not  a  compliance  with  the  statute. 

3.  It  is  not  competent,  in  the  same  proceeding,  to  vacate 
one  road  and  locate  another  the  termini  of  the  two  not  being 
common. 

4.  Permitting  a  supplemental  petition  to  be  filed. 
6.     Granting  the  petition  in  part  and  not  in  whole. 

6.  Persons  were  counted  as  petitioners  who  were  not 
householders  of  the  county  or  residents  of  the  vicinitj^. 
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B.  F.  Boniham  and  0.  W.  Lawsofi,  for  Appellant 
WilliafM  £  Willis,  for  Bespondenta. 
By  tbe  Oourt^  Upton,  J. : 

This  case  was  presented  in  the  Circuit  Court  hy  a  petition 
for  a  writ  of  review.  The  transcript  presents  the  petition^ 
the  writ  and  Ibe  return  made  by  the  derk  of  the  County 
Court 

The  respondent  makes  a  point  of  objection  to  reviewing 
the  proceedings  of  the  Circuit  Court;  that  there  is  no  state- 
ment of  the  case  or  bill  of  exceptions ;  that  the  return  to  the 
writ  is  evidence  and  not  a  pleading,  and  consequently  can- 
not be  regularly  embodied  in  the  transcript,  nnless  in  the 
form  of  a  statement  or  bill  of  exceptiona 

The  return  of  an  officer,  properly  made  in  obedience  to  a 
writ  of  review,  forms  a  part  of  the  record.  The  statute 
which  directs  the  manner  of  making  up  the  judgment-roll 
does  not  mention  this  particular  class  of  returns  by  name, 
but  since  the  return  is  the  only  means  by  which  issue  can 
be  taken  upon  what  is  alleged  in  the  petition,  unless  it  is 
treated  as  a  pleading  in  preparing  the  judgment-roll  in  pur- 
suance of  §  269  of  the  Code,  it  would  be  impossible  to  make 
up  an  intelligible  record.  At  common  law,  the  return 
brought  up  only  the  record  (People  v,  Vemulyea,  7  Cow. 
108),  and  the  record  was  reviewed  only  upon  questions 
affecting  the  jurisdiction.  Where  the  office  of  the  writ  has 
been  enlarged  by  statute,  so  as  to  authorize  a  review  for 
error,  as  well  as  for  irregularity  affecting  the  jurisdiction,  it 
sometimes  becomes  necessary  to  embody  in  the  return  mat- 
ters that  are  not  part  of  the  record  in  the  strict  sense  of  the 
term,  in  the  tribunal  to  which  the  writ  is  directed.  But  by 
being  embodied  in  the  return,  they  become  necessarily  a 
part  of  the  record  of  the  Court  in  which  the  return  is  filed, 
and  are  so  treated.  (Morewood  v.  Hollister,  2  Seld.  309.) 
The  return  is  properly  made  a  part  of  the  transcript  in  this 
case. 

It  is  not  sufficiently  full  to  enable  either  the  Circuit  Court 
or  this  Court  to  pass  upon  all  the  questions  suggested   in 
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die  assigimient  of  enois.  For  instanee,  the  retura  does  not 
disclose  what  ooxrrse  was  taken  to  ascertain  who  of  die  peti- 
tioners and  iemonstrat<»rs  were  householders  of  the  county, 
residing  in  the  vidnily;  nor  what  was  decided  in  regard  to 
any  one  or  more  of  thenL  Bat,  nnder  the  view  taken  hj 
this  Court)  it  will  be  unnecessary  to  pass  upon  all  the  points 
that  are  presented  by  the  record.  The  case  turns  upon  the 
question  whether  the  County  Court  had  acquired  jurisdie- 
tion.  'The  return  should  show  that  the  tribunal  had 
jurisdiction.''  {Starr  v.  Trustees  of  Rochester,  6  Wend* 
564.)  It  is  a  general  mis  that  Courts  of  limited  juris- 
diction,  and  Courts  of  general  jurisdiction  when  exercising 
a  special  limited  power  conferred  by  statute^  must  diow 
affirmatively  that  jurisdiction  has  been  acquired.  When 
this  is  shown,  error  will  not  be  presumed,  but  must  be 
affirmatively  shown.  {Stwnion,  v.  ElKs,  2  Eem.  575.)  The 
sound  rule  in  regard  to  such  tribunals  is^  ^^to  be  liberal  in 
reviewing  their  proceedings  as  far  as  respects  form,  and 
strict  in  holding  them  to  the  exact  limits  of  jurisdiction  pre- 
scribed to  them  by  the  statute.''  (Jones  v.  JSird,  1  Caine  B. 
694.) 

The  County  Court  is  a  Court  of  reoord,  but  its  gmeral 
jurisdiction  is  to  be  defined,  limited  and  regulated  by  law 
in  accordance  with  the  Constitution.  Besides  the  general 
jurisdiction  in  specified  matters  coaof erred  directiy  by  the 
Constitution,  it  may  exercise  other  powers  to  be  prescribed 
by  law.  The  statute  (General  Laws,  p.  867)  prescribed  its 
powers  and  its  mode  of  proceeding  in  laying  out^  altering  or 
locating  coonty*  roads.  Under  the  statute,  the  Court  has  no 
power  over  the  subject  until  a  petition  of  the  prescribed 
diaracter  and  proof  of  notice  is  presented,  and  it  is  neces* 
saiy  that  the  record  should  show  affirmatively  that  jurisdic- 
tion has  been  thus  acquired,  or  the  proceeding  cannot  be  sua- 
tained. 

One  of  the  requisites  of  the  petition  is^  that  the  petition 
shoold  ^'specify  the  place  of  beginning,  the  intermediate 
pointSy  if  any,'  and  the  place  of  termination"  of  tiie  road. 

It  is  Ibe  opinioii  of  the  Court  that  the  petition  presented 
m  this  ease  does  not  comply  with  this  requirement  of.  the 
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Statute.  The  language  used  to  diefine  the  point  of  beginning 
18  susceptible  of  two  oonstructions,  one  of  which  leaves  the 
point  indefinite.  If  we  assume,  in  aid  of  the  record,  that 
^^Stage  Eoad"  is  a  proper  name,  applied  to  a  particidar 
road,  and  that  there  is  but  one  stage  road  in  the  vicinity,  it 
may  be  inferred  that  the  word  "North"  is  used  to  signify 
that  the  point  of  beginning  is  in  that  road  and  directly 
north  of  D.  A.  Miller's  dwelling-houae.  But  the  descrip- 
tion of  the  place  of  termination  is  entirely  too  indefinite  to 
be  deemed  a  compliance  with  the  statute.  The  last  course 
and  the  point  of  tentaination  are  described  by  the  words, 
^^ence  southerly  to  intersect  the  county  road  near  the  foot 
of  the  Nevil  BlU  near  the  south  line  of  John  A.  Johns'  land 
claim." 

It  is  evident  from  the  provisions  of  the  statute  that  the 
Legislature  intended  the  petition  and  notice  should  place 
the  proposed  enterprise  before  the  public  in  a  manner  to 
enable  parties  interested  to  ascertain,  from  an  examination 
of  the  petition,  how  their  interests  would  be  afiSected  by  the 
proposed  change.  This  intent  of  the  Legislature  cannot  be. 
carried  out  if  a  petition  is  worded  so  vaguely  as  to  make 
the  selectian  of  the  particular  route  a  subj^t  of  future  de- 
termination. There  is  nothing  in  the  petiticm  by  whioh  the 
point  of  termination  can  be  rendered  certain,  no  matter  what 
geographical  facts  are  assumed  as  being  within  the  knowledge 
of  the  Court,  because  it  is  impossible  to  tell  how  near  to  ITevil 
Hill  or  the  south  side  of  the  land  daim  the  point  of  termina^ 
tion  is  to  be. 

The  proposed  vacation  not  having  specified  termini  oomr 
mon  with  those  of  the  proposed  new  road,  does  not  aid  the 
description  of  the  latter. 

It  is  true  that  it  does  not  appear  on  the  record  that  any 
one  was  misled;  for  aught  that  appears,  every  person  in« 
terested  may  have  known  from  other  sources  precisely  what 
alterations  were  intended,  but  the  sufficiency  of  the  petition 
is  a  question  that  affects  the  jurisdiction,  and  until  a  soffi* 
cient  petition  b  presented  in  such  a  case^  the  Oounty  Court 
acquires  no  power  over  the  subject  (SiofHe  v.  FoirMlds  8 
N.  T.  41.) 
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If  the  vagueness  of  description  hiad  occarred  in  some 
proceeding  after  the  Court  had  acquired  jurisdiction,  it  is 
])oe8ible  the  presumption  of  regularity  might  prevail,  not- 
withstanding the  defect^  or  the  Court  might  be  justified  in 
sustaining  the  judgment  on  the  ground  that  it  should  not 
be  reversed  for  mere  error  that  is  not  shown  to  have  affected 
a  substantial  right,  but  there  is  no  such  rule  applicable  to 
defects  that  go  to  the  jurisdiction  of  the  Courts  because  in 
a  Court  of  limited  jurisdiction  there  is  no  presumption  in 
favor  of  the  regularity  of  the  proceedings  until  it  is  shown 
that  jurisdiction  has  been  acquired.  {Twmer  v.  Bank  of 
North  America,  4  Dallas^  &;  Bigelow  v.  Steams,  19  John. 
89.)  And  even  if  we  could  apply  a  more  liberal  rule  and 
hold  that  there  is  a  presumption  that  a  cause  is  within  the 
jurisdiction  of  the  County  Court  until  the  contrary  appears, 
it  would  not  avoid  the  difficulty,  for  it  affirmatively  appears 
by  the  record  that  the  Court  assumed  to  act  upon  this  peti- 
tion. And  yet  the  Court  had  no  power  to  act  until  such  peti- 
tion is  presented  as  the  statute  designates.  (Bloom  v.  Bur- 
dieJc,  1  Hill,  140.) 

The  question  is  raised  whether  the  appellant^  who  filed 
a  daim  upon  which  damages  were  awarded  in  his  favor  by 
the  Coonty  Coiirt^  can  object  to  the  jurisdiction.  If  he 
had  received  and  accepted  the  award  the  proposition  would 
be  of  more  force.  SUs  disability  to  make  the  objection 
must  be  either  because  it  would  be  inequitable  to  permit 
him  to  all^  the  truth,  or  because  by  his  action  in  the 
^L^oonty  Court  jurisdiction  was  acquired.  It  will  not  be 
claimed  that  he  is  estopped,  he  not  having  accepted  the 
award,  and  personal  appearance  in  a  case  of  this  kind  does 
not  confer  jurisdiction.  The  County  Court  can  only  acquire 
jurisdiction  in  the  particular  mode  pointed  ont  by  statute, 
and  a  question  to  the  jurisdiction  is  not  thus  wavered.  (Civ. 
Code,  §  70.) 

Where  such  irregularities  are  discovered,  pending  a  pro- 
ceeding to  lay  out  a  road,  it  is  better  that  the  error  should 
be  obviated  by  commencing  anew  than  that  the  matter  should 
be  left  to  embarrass  the  county  after  public  funds  have  been 
expended  in  congtrueting  the  road. 
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It  is  not  necessary  in  tbia  case  to  pass  upon  the  other  ob- 
jections to  the  petition  and  notice,  nor  upon  the  validity  of 
the  subsequent  petition,  or  the  regularity  of  granting  the  or- 
der to  lay  out  without  the  words  to  vacate. 

The  judgment  of  the  Circuit  Court  should  be  reveraad  for 
want  of  jurisdicticm  in  the  County  Court 


a   a   STONE,  Eespondent,   v.   THE   OREGON   CITT 
MANUFACTURING  COMPANY,  Appellant 

OoimaBTTTOBT  Nbquobngb. — ^A  person  employed  to  work  with  or  around 
dangerous  machinery,  ie  bound  to  exercise  his  thinking  faculties  and 
give  careful  attention  as  to  how  he  passes  around  it;  and  if  he  fail 
to  do  so,  and  is  injured  in  consequence,  he  is  guilty  of  contributory 
n^ligence*  which  will  prevent  his  recovery  for  such  injury. 

Sbsponsibilitt  of  an  Emploteb. — ^An  employer  who  provides  machinery 
and  controls  its  operations,  must  see  that  it  is  suitable;  and  if  aa 
injury  to  the  workmen  happen  by  reason  of  defect  unknown  to  the 
latter,  and  which  the  employer  by  use  of  ordinary  care  oould  have 
cured,  such  employer  is  liable  for  the  Injury. 

Bmfloteb  takes  thb  Risk  inctoent  to  his  EiCFLOincEnT. — If  an  em- 
ployee works  with  or  near  machinery  which  is  unsafe^  and  from 
which  he  is  liable  to  sustain  injury  by  reason  of  its  condition,  he 
takes  the  risk  incident  to  the  employment,  and  cannot  maintain 
as  action  against  his  employer  for  injuries  sustained  hy  reason 
of  the  defective  condition  of  the 


Appeal  fmm  Clackamas  County. 

This  was  an  action  to  recover  of  appellant,  a  corporation, 
damages  sustained  by  respondent  while  engaged  in  perfom^ 
ing  certain  work  in  appellant's  woolen  mills  at  Oregon  City. 

The  complaint  alleges  that  he  was  injured  in  conse- 
quence of  the  negligence  of  appellant  in  allowing  a  portion 
of  the  machinery  of  the  mill  to  be  in  an  unsafe  and  insecure 
condition,  of  which  appellant  had  notice. 

The  answer  denies  the  allegation  of  negligence  and  no 
tice,  and  claims  that  respondent  was  injured  in  consequence 
of  his  own  negligence. 

These  issues  of  fact  were  submitted  to  a  jury,  and  a  vep* 
diet  returned  in  favor  of  respondent  in  the  sum  of  $5000. 

The  circumstances  of  the  injury  were  subetantially  as  fd* 
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lows:  The  respondent  and  one  Newell,  a  laborer  who  had 
previously  worked  at  the  business,  were  engaged  in  carry- 
ing rolls  of  wet  cloth  from  a  machine  called  an  extractor,  to 
the  outside  of  the. building  to  a  hoisting  apparatus.  In  pass  • 
ing  from  the  latter  place  to  where  the  rolls  of  wet  cloth  were, 
they  had  to  pass  through  a  passage-way,  on  one  side  of 
which  were  the  extractor  and  shaft  propelling  it,  and  on  the 
other  side  of  the  passage  was  a  fan  and  a  shaft  upon  which 
the  fan  revolved.  The  fan  was  used  for  drying  wool,  and 
reTolved  about  seven  hundred  times  per  minute,  running  in 
snch  a  manner  as  to  present  the  appearance  of  an  object  at 
rest  The  extractor  was  less  rapid  in  its  revolutions  than  the 
fan.  but  ran  with  much  more  noise,  and  in  a  manner  much 
more  likely  to  attract  the  attention  and  excite  the  fear  of  one 
not  familiar  with  such  machines.  This  passage-way  was 
about  four  and  a  half  feet  in  width. 

After  he  had  been  employed  in  this  business  about  two 
days,  respondent  was  passing  in  from  the  hoisting  apparatus, 
to  the  back  side  by  the  extractor,  through  this  passage-way 
between  the  two  machines,  having  under  his  right  arm,  on 
the  side  next  to  the  extractor,  his  hand-barrow;  and  in  his 
left  hand,  next  to  the  fan,  a  handful  of  ropes  used  in  binding 
rolls  of  cloth  together  for  hoisting.  Both  of  these  machines 
were  in  motion  at  the  time.  As  respondent  was  thus  pass- 
ing along,  the  rope  he  was  carrying  caught  and  wound 
around  the  shaft  of  the  fan  and  he  was  suddenly  drawn  down 
and  wounded  in  his  hand  and  arm,  so  as  to  make  amputa- 
tion just  below  the  elbow  necessary.  The  shaft  of  the  fan 
was  not  boxed.  There  was  evidence  tending  to  show  that 
respondent  had  seen  the  shaft  of  the  fan  immediately  be- 
fore the  accident  and  knew  that  it  was  revolving  with  great 
rapidity ;  that  he  was  not  thinking  of  it  and  was  not  con- 
scious of  danger.  There  was  also  evidence  tending  to  show 
that  respondent's  attention  had  been  called  to  the  danger  that 
existed  from  the  shaft  by  a  fellow-operative,  some  time  prior 
to  the  accident,  and  that  if  he  had  wound  up  the  ropes  into 
a  closer  body,  or  had  lifted  them  a  little  h?^b'  r,  they  oould 
not  have  caught  on  the  shaft 
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Logan  £  Shattuek  and  Johnson  d  McOoum,  for  Appellant. 

The  plaintiff  was  not  relieved  from  the  duty  of  exercising 
ordinary  prudence,  though  defendant  was  guilty  of  negli- 
gence. (Baxter  v.  Troy  £  B.  B.  B.  Co,,  41  N.  Y.  602; 
Hunt  V.  Erie  B.  B.  Co.,  Id.  296.)  Plaintiff  must  not  only 
prove  negligence  on  the  part  of  defendant,  but  ordinary 
care  and  diligence  on  his  own  part.  (26  111.  878 ;  20  HI. 
478 ;  12  Pick.  177 ;  13  HI.  686 ;  Am.  Law  Peg.,  Mar.  1869, 
164.)  If  defendant  knew  the  character  and  position  of  the 
machinery,  and  could  have  avoided  danger  by  raising  the  rope 
he  was  carrying,  but  did  not  do  so  because  he  did  not  think, 
he  is  guilty  of  negligence,  and  cannot  recover.  (6  Iowa,  443 ; 
Hanlon  v.  City  of  Keohuk,  7  Iowa,  488 ;  P.  £  C.  B.  B.  Co. 
V.  McClurg,  Am.  Law  Keg.,  Mar.  1868,  p.  277 ;  Bailroad  v. 
Evans,  8  P.  F.  Smith,  226.) 

8.  Huelat  and  Benton  Killen,  for  respondent 

In  actions  of  this  kind,  it  will  depend  on  the  circum- 
stances of  each  case  whether  the  plaintiff  must  show  affirm- 
atively that  he  was  not  guilty  of  negligence.  His  freedom 
from  fault  may  be  inferred  from  circumstances.  (20  N.  T. 
65;  6  N.  Y.  21;  19  How.  Pr.  R  370;  34  Cal.  153.)  An 
employee  who  knows  nothing  of  the  dangers  of  the  business 
in  which  he  is  engaged  has  a  right  to  rely  upon  the  supe- 
rior knowledge  of  his  employer,  and  upon  his  care  and  pru- 
dence that  he  will  insure  him  against  all  harm.  (41  Barb. 
367;  13  Pick.  98;  6  Allen,  39;  8  Allen,  441;  10  Gray,  274; 
15  IT.  S.  Dig.  401.)  It  is  sufficient  if  it  is  fairly  inferable 
from  all  the  facts  and  circumstances  in  the  case  that  the 
plaintiff  was  free  from  negligence  contributing  to  the  in- 
jury. (35  N.  T.  9,  10,  39,  40,  41;  8  Minn.  154;  40  Barb. 
193,  211;  20  K  Y.  65,  73,  76;  22  K  Y.  209;  6  Iowa,  453.) 
The  Court  has  no  right  to  instruct  the  jury  that  a  particular 
fact  constitutes  negligence.     (40  Me.  161.) 

By  the  Court,  Prim,  C.  J. : 

At  the  trial  of  this  case,  the  Court  below  was  asked  bv 
appellant's  counsel  to  instruct  the   jury    "that    if   they    be- 
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lieved  fnHn  the  eyidenoe  that  respondent  Stane  knew  the 
position  and  character  of  the  machine  by  which  he  was  in- 
jnredy  and  could  have  avoided  all  danger  by  raising  the  ropes 
which  he  was  carrying  a  few  inches  higher,  and  did  not  do 
so  because  he  did  not  think,  then  respondent  was  guilty  of 
negligence,  and  cannot  recover/' 

In  refusing  this  instruction,  we  think  the  Court  below 
erred.  The  respcHident  having  been  injured  while  engaged 
m  the  performance  of  certain  work  in  the  woolen  mill  of  ap- 
peUant,  which  required  him  to  pass  constantly  around  and 
about  the  machineTy  thereof,  it  was  his  duty  to  exercise  ordi^ 
naiy  care  and  watchfulness  in  doing  so. 

The  degree  of  care  necessary  to  be  exercised  by  an  em- 
ployee in  working  with  or  around  such  machinery,  should  be 
proporti(mal  to  the  danger  usually  and  necessarily  incident  to 
the  particular  work  being  performed. 

There  is  very  little  machinery  in  a  woolen  mill  but  what 
is  dangerous  to  careless  and  thoughtless  operatives ;  conse- 
quently, we  hold  that  it  was  the  duly  of  respondent  while 
engaged  in  working  in  the  vicinity  of  sut^h  machinery  to  exeir- 
cise  his  thinking  facuitieSj  and  give  careful  attention  to  the 
bosiness  in  wBich  he  was  engaged.  If  be  failed  to  do  so, 
and  was  injured  in  consequence  thereof,  it  was  such  negli- 
gence as  contributed  to  his  own  injury  and  would  prevent 
his  recovery  in  this  action.  This  proposition  is  sustained 
by  the  following  authorities :  The  Pittsbwrg  &  ConneUsvUle 
Railroad  Co.  v.  McClurg,  decided  Jan.  7,  1968,  in  Supreme 
Court  of  Penna.,  reported  in  Am.  Law  B^.,  Mar.  1868^ 
p.  277 ;  North  Penn.  B.  R.  Co.  v.  Hulma/n,  18  Wright,  60 ; 
Railroad  v.  Evan$,  3  P.  F.  Smith,  266.  The  last  was  a  pase 
of  injury  because  the  plaintiff  did  not  "think  or  look,*'  and 
was  unconscious  of  danger.  The  Court  says,  "On  approach- 
ing the  road  it  was  his  duty  to  look  and  listen  for  an  ap- 
proaching locomotive,  and  if  he  saw  or  heard  one  coming, 
to  get  himself  out  of  the  reach  of  it  *  *  "If  he  might 
have  heard  or  seen  the  train  approaching,  or  if  he  saw  it 
and  mistook  the  track  it  was  on,  it  was  negligence  in  him 
not  to  exercise  his  senses  correctly  and  place  himself  out 
of  danger.'*     (See,  also,  RiLsh  v.  City  of  Diwenport,  6  Iowa, 
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443 ;  Mobile  &  Ohio  R.  B.  Oo.  v.  ThomM,  reported  In  Am. 
Law  Reg.,  March,  1869,  p.  154.) 

The  Court  below  was  also  asked  by  counsel  for  appellant 
to  instruct  the  jury  that  "if  they  were  satisfied  from  the 
evidence  the  machine  in  question  was  in  the  same  condition 
at  the  time  of  the  accident  that  it  was  in  at  the  time  plain- 
tiff commenced  work  for  appellant,  and  that  the  danger  was 
open  and  readily  discoverable  by  an  ordinarily  careful  per- 
son, the  jury  may  take  that  fact  as  evidence  that  the  risk  aflr 
sumed  by  respondent  was  such  as  was  incident  to  the  employ- 
ment in  which  he  was  engaged.  This  instruction  the  Court 
refused  to  give  as  asked,  but  modified  the  same  by  adding  the 
following:  "But  if  the  machinery  was  of  itself  improper,  or 
improperly  placed  by  the  defendant's  neglect,  and  that  im- 
propriety or  neglect  caused  the  injury,  the  plaintiff  will  not 
be  presumed  to  have  contracted  to  work  with  and  take  the 
risk  of  improper  machinery.'* 

We  think  this  instruction  should  have  been  given  as 
asked,  because  the  evidence  reported  in  this  case  tends  to 
show  that  the  "machine  in  question  was  in  the  same  con- 
dition at  the  time  respondent  commenced  work  for  appel- 
lant that  it  was  in  at  the  time  of  the  accident;  and  also, 
that  respondent  knew  the  position  and  character  of  the  ma- 
chine, or  at  least  had  the  means  of  such  knowledge.  It  wa» 
in  open,  plain  view,  and  respondent  had  been  working  in  its 
immediate  vicinity  for  two  days  prior  to  the  happening  of 
the  accident.  It  also  appears  that  the  attention  of  respond- 
ent had  been  called  to  this  machine  prior  to  the  accident^  by 
one  of  the  operatives. 

The  general  rule,  which  is  well  established  by  all  the 
cases  in  this  subject,  is  "that  an  employer  who  provides 
the  machinery,  and  oversees  and  controls  its  operations, 
must  see  that  it  is  suitable;  and  that  if  an  injury  to  the 
workmen  happen  by  reason  of  a  defect  unknown  to  the  lat- 
ter, and  which  the  employer  by  the  use  of  ordinary  care 
could  have  cured,  such  employer  is  liable  for  the  injury.'* 
Hence,  under  this  rule  it  wiU  be  seen  that  it  does  not  neces- 
sarily follow,  that  the  employer  is  liable  to  his  employee  for 
every  injury  which  he  may  sustain  by  reason  of  defective 
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or  improper  machmery.  But  his  liability  depends,  first, 
upon  the  fact  whether  the  defect  is  such  >  a  one  as  oould 
have  been  cured  by  the  "use  of  ordinary  care''  by  the  em- 
ployer,  or  by  those  appointed  by  him  to  superintend  and 
eontrol  the  machinery;  and,  secondly,  upon  the  fact 
whether  such  defect  was  '^unknown"  to  the  employee.  By  a 
careful  examination  of  all  the  authorities,  it  will  be  seen 
that  this  rule  is  not  only  well  established,  but  they  go  still 
further,  and  hold  that  the  employee  is  acooimtable  for  his 
means  of  knowldege.  McQlynn  v.  Brodie,  reported  in  81 
CaL  376,  is  a  very  ably  considered  case,  and  that,  and  the 
cases  cited  and  reviewed  by  the  Court  in  delivering  the  opin- 
ion, fully  sustain  the  proposition. 

The  case  in  California  is  very  similar  to  the  one  under 
consideration.  The  plaintiff  had  been  engaged  in  working 
in  the  vicinity  of  a  dangerous  piece  of  machinery  called  a 
^cupola,"  in  repairing  it,  and  after  he  had  been  so  engaged 
for  two  days,  it  fell  down  and  injured  him.  The  Court  held 
that  he  oould  not  recover  of  the  owners  for  the  injury  sus- 
tained, on  account  of  his  knowledge  of  the  condition  of  the 
machinery  at  the  time.  The  Court  says  that  "when  a  party 
works  with  or  in  the  vicinity  of  a  piece  of  machinery  insuf- 
ficient for  whicb  it  is  employed,  or  for  any  reason  unsafe, 
with  a  knowledge  or  mean^  of  knowledge  of  its  condition, 
he  takes  the  risk  incident  to  the  employment  in  which  he  is 
engaged,  and  cannot  maintain  an  action  for  injuries  sus^ 
tained  arising  out  of  accidents  resulting  from  the  defective 
condition  of  the  machinery."  (McOuiricJe  v.  Mason,  4  Ohio 
St  R.  569 ;  Hayden  v.  Smithville  Mawafacturing  Co., '  29 
Conn.  568 ;  Wiiliams  v.  Glough,  3  Hurl.  &  Norris,  258 ; 
OriffUhs  V.  Oidlow,  Id.  648 ;  Dynen  v.  Leach,  40  E.  L.  and 
£.  492 ;  Shipp  v.  Eastern  Co.  Railway  Company,  9  Ex  223 ; 
Story  on  Agency,  sixth  edition,  §  453,  and  notes  and  cases 
cited.) 

The  Court  below,  in  refusing  the  instruction  last  referred 
to,  refused  to  submit  to  the  jury  the  question  of  fact, 
whether  the  respondent  had  knowledge  or  the  means  of 
knowledge  of  the  dangerous  condition  of  the  machine  in 
question  at  the  time  of  the  accident    If  this   machine   was 
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ixDproperly  set  up  through  the  carelessness  of  appellant,  or 
those  employed  to  manage  and  superintend  the  woric,  and 
respondent  was  injured  in  consequence  thereof,  the  only 
other  question  of  fact  to  be  ascertained  in  order  to  fix  the 
liability  of  appellant,  was  whether  the  dangerous  conditicm 
of  the  machine  was  unknown  to  respondent.  That  was  a 
question  of  fact  which  should  have  been  submitted  to  the 
jury,  as  it  appears  there  was  some  evidence  on  that  point 

The  refusal  of  these  instructions  may  have  prevented  a 
verdict  in  favor  of  appellant  in  the  Court  below.  Therefore, 
the  judgment  is  reversed  and  the  case  remanded  to  the  Court 
below  for  a  new  trial. 


K  H.  DEARBOEN,  Administrator  of  the  Estate  of  R  E. 
STRATTON,  Deceased,  Appellant,  ▼.  JAMES  X 
PATTON,  JOHN  C.  SMITH  and  D.  a   UNDERr 

WOOD,  Respondents. 

• 

FILING  Transcbipt  OF  JUDGMENT. — ^Wbere  a  Judgment  was  obtained 
before  a  Justice  of  the  Peace  for  more  than  ten  dollars,  exclusive  of 
cost,  under  the  statutes  of  1855,  it  iras  neoassary  to  file  a  certified 
fraiMcript  of  such  fudgfnsnt  in  the  office  of  the  Cl«rk  of  ths  Pistrict 
Court  in  the  county  where  the  judgment  was  rendered,  in  qrder  to 
acquire  a  judgment  lien  upon  real  estate.  Filing  a  mere  ahsiraot 
of  such  judgment  is  a  failure  to  meet  the  requirements  of  the 
statute. 

Appeal  from  Douglas  County. 

This  suit  was  commenced  by  the  administrator  of  the 
estate  of  R.  E.  Stratton,  to  foreclose  a  mortgage  executed 
by  Patton  to  secure  the  payment  of  a  certain  promissory 
note  given  by  him  to  Stratton  for  $591  and  interest,  Smitii 
filed  a  separate  answer,  in  which  he  claims  to  be  the  assignee 
of  a  judgment  against  Patton  in  favor  of  Marks  &  Co.  for 
$69.50,  with  interest  at  two  per  cent  per  month  from  June 
17,  1869,  and  that  a  certified  transcript  of  this  judgment 
was  filed  in  the  ofiice  of  the  Clerk  of  the  District  Court  of 
Douglas  County,  on  the  5th  day  of  July,  1861,  and  was  tlien 
and  there  entered  in  the  judgment  docket  of  said  Court,  by 
virtue  of  which  it  is  claimed  it  then  and  there  became  a  lien 
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upcm  the  land  embraced  in  tbe  mortgage  to  Stratton.  Theee 
auctions  were  denied  by  the  replication.  A  certified  copy 
of  the  Justices'  docket  was  read  in  eyideBce>  and  aldo  a 
paper  purporting  to  be  a  certified  transcript  of  the  judg- 
ment on  file  in  the  Clerk's  office  under  which  the  judgment 
lien  is  claimed,  which  paper  consisted  of  a  statement  of  the 
title  of  the  cause  of  Marha  dc  Go,  v.  Pattan,  with  an  entry 
thereunder  as  follows : 

"Judgment  Tendered  for  the  plaintiff  against  the  defendant,  June 

17,  A.D.  1861,  for $58  90 

Cort 9  85 

Total  amount •  •    ...  .$68  80 

Fbt  for  transcript,  to  be  added    76 

Intereet  on  jnagment  at  two  per  cent,  per  month.* 

The  other  transcript  of  the  Justice's  dodke^  lead  in  evi- 
dence,  shows  that  a  complaint  was  filed  and  summons  issued, 
returnable  on  the  17th  day  of  June,  1861 ;  that  Fatten  ap- 
peared on  that  day  before  the  Justice  and  confessed  judg- 
ment for  the  amount  demanded  in  the  complaint;^  and  that 
judgment  was  duly  entered  in  the  docket  of  the  Justice  for 
the  amount  and  costs  of  suit,  which  were  taken  up  by  items. 
Nothing  appears'  in  this  trsuseript  about  interest  The  Cir- 
cuit Court  held  that  respondent  Smith  had  a  valid  subsiBting 
judgment  lien  on  the  mortgaged  premises,  and  that  it  was 
prior  to  that  of  appellant 

Wmiams  A  WiXUia,  for  Appellant 

W.  B.  WiUia  and  J.  F.  Watson,  for  Respondent 

By  the  Court,  Peim,  C.  J. : 

One  of  the  respondents  (J.  C.  Smith)  in  this  appeal  is 
the  assignee  of  a  judgment  rendered  in  Douglas  County  by 
a  Justice  of  the  Peace  in  favor  of  the  firm  of  S.  Marks  & 
Co.  V,  /.  J.  Potion,  for  sixty-nine  and  fifty  hundredths  dol- 
lars. The  only  question  here  is,  did  this  judgment  become 
a  lien  upon  the  land  embraced  in  the  mortgage  executed  by 
Patton  to  R  E.  Stratton ;  because  if  it  became  a  lien  at  all 
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there  can  be  no  question  bnt  that  it  was  prior  in  time  to  that 
of  the  mortgage. 

We  think  it  did  not  become  a  lien  upon  the  land  in  quea- 
tion^  for  the  following  reasons:  Under  the  statute  in  force 
at  the  time  this  judgment  was  rendered,  any  person  obtain- 
ing a  judgment  in  his  favor  before  a  Justice*  of  the  Peace 
for  more  than  ten  dollars  exclusive  of  eost^  and  wishing 
such  a  judgment  to  become  a  lien  upon  the  real  estate,  was 
required  to  file  a  certified  transcript  of  such  judgment  in 
the  office  of  the  Clerk  of  the  District  Court  of  the  county 
in  which  the  judgment  was  rendered.  The  statute  then 
provides  that  "every  such  judgment  from  the  time  of  filing 
the  transcript  thereof  shall  have  the  same  lien  on  real  estate 
of  the  defendant  in  the  county  as  a  judgment  of  the  Dis- 
trict Court  of  the  same  oounty."  (Statutes  of  1866,  §§  78, 
79,  p.  304.) 

It  will  be  noticed  that  a  certified  trtmscript  of  the  judg- 
ment is  required  to  be  filed  in  order  to  become  a  lien  upon 
the  real  estate;  and  a  transcript  ia  defined  by  the  author- 
ities to  be  a  copy  of  an  original  record,  (BurrelPs  Law 
Dictionary.)  It  appears,  from  the  facts  developed  in  this 
record,  that  the  paper  purporting  to  be  a  certified  transcript 
of  the  judgment  rendered  by  the  Justice  and  placed  oxx 
file  in  the  office  of  the  Clerk  of  the  District  Courts  was  a 
mere  abstract  of  the  judgment  rendered  T)y  the  Justice,  in- 
stead of  a  certified  copy  thereof  as  was  required  by  the  statute 
in  force  at  the  time.  The  filing  of  a  mere  abstract  of  the 
judgment,  instead  of  a  certified  copy  thereof,  was  an  entire 
failure  to  meet  the  requirements  of  the  statute  in  this  respect, 
and  therefore  amounted  to  nothing. 

The  abstract  fails  to  show  upon  its  face  that  the  judgment 
debtor  was  either  served  with  process,  appeared  in  Court, 
or  had  any  notice  whatever  of  the  commencement  of  the 
action.  In  fact,  it  does  not  even  show  that  a  complaint  had 
been  filed.  Then,  so  far  as  this  abstract  shows,  the  Jus- 
tice had  no  jurisdiction  whatever  to  render  such  a  judg- 
ment, and  it  was  therefore  void  upon  its  face.  But  it  was 
insisted  in  the  argument  of  this  appeal  by  counsel  for  re- 
spondent, that  this  abstract  was   a   substantial   copy   of  the 
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judgment  rendered  by  the  Justice,  as  appears  from  a  copy 
of  his  docket  read  in  evidence  at  t^e  hearing  of  this  case  in 
the  Court  below;  but  in  this  we  think  they  were  loustaken. 
The  varianoe  was  not  only  substantial  but  material,  as  will 
plainly  appear  by  an  inspection  of  the  two  papers.  The 
certified  copy  of  the  Justice's  docket  not  only  shows  that  a 
complaint  was  filed  and  that  a  summons  was  issued  return-* 
aMe  on  th€  17th  day  of  June,  1861,  the  very  day  on  which 
the  judgment  was  rendered ;  but  it  also  shows  that  upon 
that  very  day  the  defendant  ap})eared  before  the  Justice 
and  confessed  judgment  on  plaintiff's  demand,  which  judg- 
ment was  then  and  there  entered  upon  the  docket  of  the  Jus^ 

If  such  a  tranaeript  as  this,  properly  certified,  had  been 
fQed  instead  of  a  mere  abstract  of  the  judgment^  it  would 
have  met  the  requirement  of  the  statute  and  consequently 
aeeored  the  lien ;  because  such  a  transcript  would  have  shown 
up<XL  its  face  not  only  that  such  a  judgment  was  rendered 
and  the  amount  of  it,  but  the  authority  and  jurisdiction  of 
the  Court 

No  certified  transcript  of  respondent's  judgment  having 
been  filed  in  the  <^ce  of  the  Clerk  of  the  District  Court, 
he  acquired  no  judgment  lien  upon  the  premises  embraced 
b  appellant's  mortgage:  therefore  we  hold  that  the  decree 
of  the  Court  below  is  erroneous  and  should  be  reversed  and 
modified,  so  as  to  give  appellant  the  prior  lien  iip<m  the  land 
in  qneaticEU 


JAMES  FULTOIT,  Administrator  of  the  Estate  of  WIL- 
UAM  LOGAN,  Deceased,  Appellant,  v.  E.  P.  EAR 
HART,  Administrator  of  the  Estate  of  J.  W.  P.  HUN- 
TINOTON,  Deceased,  Bespondent 

Smnr  or  Tunmrn  or  TAor.— A  flnding  of  ftiet  ia  not  open  to  review, 
almplj  OB  a  qaertlon  as  to  tli^  preponderance  of  evidence. 

Asnm  VmmnQ. — ^Wben  there  may  be  ground  for  setting  aside 
a  finding  or  verdict^  an  appellate  Court  will  proceed  with  caution 
if  no  motion  was  made  in  the  Court  below  for  a  new  trial. 
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Attobnet's   Oebtifigate. — ^The  attorney's  oertifleate  sbould  not   only 

show  that  the  judgment  is  erroneous,  but  in  what  particular. 
When  Fnn>iNo  is  an  Error  of  Law. — If  the  allegations  of  a  complaint 

are  fully  proved  and  there   is  no  conflict  of  eridenoe,  it  Is  an 

error  of  law  to  find  the  contrary. 
Intendhxnts  abx  in  favor  of  the    Judoment. — ^Every  intendment  is  in 

favor  of  the  regularity  and  correctness  of  a  judgment  of  a  Court 

having  jurisdiction. 
Idem — Evidence  Prebtticbd. — ^The  law  will  presume  there  waa  evidsBoe 

to  support  a  finding  unless  the  contrary  affirmatively  appean. 

Appeal  from  Marion  County. 

This  was  an  action  for  the  leooveiy,  as  aUeged  in  the  com- 
plaint^  of  the  agreed  price  of  a  number  of  horses^  mares  and 
colts,  and  of  an  undivided  interest  in  a  band  of  mares  and 
oolts  sold  by  appellant  to  Huntington.  While  the  action 
was  pending  in  the  lower  Court,  Huntington  died,  and  Ear- 
hart,  the  administrator  of  hib  estate,  was  made  defenadnt 
therein. 

The  answer  denies  that  any  sale  was  made  except  of  an 
undivided  one-third  interest  in  a  band  of  mares  and  oolts  to 
Huntington  and  one  Morgan  Beeves.  It  alleges  that  the 
purchase  price  at  such  sale  was  $883.38,  and  no  more;  that 
it  was  agreed  that  Huntington  should  pay  $166.16,  and  no 
more,  and  that  he  made  such  payment;  and  it  denies  that  he 
ever  promised  to  pay  any  other  sum. 

A  replication  was  filed  denying  the  allegations  of  the  an- 
swer, including  that  of  payment 

The  cause  was  tried  without  a  jury,  and  the  Court  found 
that  the  evidence  did  not  support  the  allegations  of  the  com- 
plaint ;  that  if  any  contract  was  made,  it  was  between  appel- 
lant, as  administrator  of  the  estate  of  Logan,  and  Hunting- 
ton and  Beeves.  The  cause  was  ordered  dismissed.  A  state- 
ment containing  the  evidence  of  certain  witnessee  accom- 
panied the  appeal. 

The  assignment  of  errors  was  as  follows:  Error  (1)  in  not 
finding  that  the  preponderance  of  evidence  was  in  fayor  of 
the  plaintiff;  (2)  in  finding  that  the  evidence  did  not  sup- 
port the  complaint;  (8)  in  finding  that  if  any  contract  was 
made,  it  was  with  Huntington  and  Reeves— the  preponder 
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anoe  of  eridenoe  being  to  the  contrary ;  (4)  in  finding  that 
the  proof  did  not  agree  with  the  allegaticms  of  the  complaint; 

(5)  in  ordering  the  cause  to  be  diemisaed  at  plaintiff's  costs ; 

(6)  in  not  finding  a  verdict  and  entering  a  judgment  for 
plaintiff. 

Bankam  A  Lawson,  for  Appellanl 
Williams  A  WilUs,  for  Respondent 

By  the  Courts  TTptoh,  J. : 

The  cause  was  first  before  the  Court  on  a  motion  to  disr 
miss  the  appeal,  on  the  ground  that  there  is  no  error  assigned 
whidi  is  reviewable  by  this  Oourt  On  that  motion  the  fol- 
lowlDg  opinion  was  expressed : 

The  first  and  third  assignments  simply  assert  that  the 
Court  erxed  in  determining  the  prepondertmce  of  evidence. 
This  is  not  an  error  of  law.  If  there  is  no  evidence  tending 
to  support  a  finding,  and  it  so  appears  by  the  record,  that 
may  be  a  matter  to  be  reviewed,  but  a  finding  of  fact  is  not 
open  to  review  simply  on  a  question  as  to  the  preponderance 
of  evidence.  (Civ.  Code,  §  638;  Borst  v,  Spellman,  4 
Comst  284 ;  Western  v.  Oenesee  M.  Ins.  Co.,  2  Eem.  258 ; 
Dain  v.  WycTeojf,  18  K  Y.  46.) 

The  statute  in  regard  to  what  diall  be  reviewed  in  actians 
at  law  is  no  innovation  upon  the  practice  at  common  law« 
The  rule  is  similar  to  that;  the  conmnm  law  applies  on  writs 
of  error  and  on  reviewing  the  verdict  of  a  jury.  If  there  is 
no  evidence  to  support  the  .verdict  it  will  be  set  aside ;  but 
if  the  questions  turn  wholly  upon  the  preponderance  oi  testi- 
mony  and  there  is  no  other  error  complained  of,  the  verdict 
will  not  be  disturbed.  Even  when  there  may  be  ground^  for 
setting  aside  a  finding  or  verdict,  an  appellate  Court  will 
proceed  with  caution  where  no  motion  was  made  in  the  Court 
below  for  a  new  triaL 

The  fifth  and  sixth  assigaments  point  to  no  particular 
ruling  or  action  of  the  Court  It  is  not  sufficient  to  declare 
diat  a  judgment  is  errcoieous,  but  the  statute    (Civ.    Code^ 
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§  527)  requires  that  the  certificates  of  the  attorney  should 
show  that  it  is  erroneous,  ^^and  in  what  particular/' 

The  second  and  fourth  specifications  are  sufficiently  defi- 
nite, and  the  cause  cannot  be  dismissed  for  want  of  assign- 
ment of  errors.  We  are  not  now  inquiring  whether  the  er- 
rors exist,  but  whether  they  have  been  assigned.  If  the  alle- 
gations of  the  complaint  are  fully  proved  and  there  is  no  con- 
flict of  evidence,  it  is  an  error  of  law  to  find  the  contrary, 
and  the  second  assignment  is  sufficient  to  raise  the  question* 

The  same  is  true  of  the  fourth  assignment.  If  the  proof 
did  agree  with  the  allegations  of  the  complaint  and  the  Court 
held  the  contrary,  it  was  error,  and  is  well  assigned. 

For  the  above  reasons  the  motion  to  dismiss  the  appeal  was 
overruled,  and  the  cause  is  now  submitted  on  its  merits. 

The  appellant  claims  that  by  the  admissions  of  the  plead- 
ings the  plaintiff  is  entitied  to  a  judgment  for  $166.16,  un« 
less  the  defendant  has  proved  that  he  paid  that  amount; 
and  he  claims  that  there  was  no  evidence  tending  to  show 
such  payment 

There  is  a  fault  in  tiiis  position.  It  disregards  the  rule 
tfiat  every  intendment  is  in  favor  of  the  regularity  and  cor- 
rectness of  a  judgment  of  a  Court  having  jurisdiction. 

The  record  brings  before  us  some  of  the  evidence  adduced 
on  the  trial,  but  there  is  nothing  in  the  record  to  show 
whether  or  not  all  the  evidence  is  before  us.  The  law  will 
presume  there  was  evidence  to  support  a  finding  unless  the 
contrary  affirmatively  appears  (While  v*  Ahemethy^  8  CaL 
426;  Nelson  v.  Lemmon,  10  CaL  49.) 


THE  STATE  OP  OREGON,  Bespondent,  t.  GEORGE 

DODSON,  Appellant 

FoKM  or  iNDicnoENT. — The  form  of  indictment  referred  to,  section  71 

of  the  Criminal  Code,  is  sufficient. 
What  Bnx  or  Exceptions  shottlo  Show. — A  bill  of  exceptions  should 

show  that  the  same  point  presented  in  the  appellate  Court  was 

raised  in  tha  Court  below. 
KfiDBNCB  OF  Thbbats. — ^In  a  trial  for  murder  where  the  defense  U 
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jiutifiable  homidde,  it  It  eompetent  to  prove  the  language  a«d 
oondnet  of  deceased  towards  defendant  some  days  prior  to  th^ 
killing;  the  testimony  showing  that  defendant  was  in  fear  of 
deceased  at  such  time,  and  tending  to  show  that  he  was  in 
Imminent  peril  of  an  attack  from  deoeaaed  at  the  time  of  the 
kUling.  . 

Apfxai.  from  Union  County. 

The  indictment  charged  the  defendant  '^with '  the  crime 
of  murder,  committed  as  follows:  The  said  George  Dodson, 
in  the  counfy  aforesaid^  on  the  24th  day  of  Febraary,  1870^ 
purposely  and  maliciously  killed  William  Cochran  by  shoots 
ing  him,  the  said  William  Cochran,  with  a  pistol." 

The  defendant  demurred  on  the  ground  that  the  facts 
stated  do  not  constitute  a  crime;  particularly  specif yin|; 
that  the  words  "purposely  and  maliciously"  state  a  oonclu^ 
sion  and  not  facts;  that  the  word  "shooting"  is  not  quali- 
fied by  the  words  "purposely  and  maliciously,"  and  that 
the  words  used  in  describing  the  offense  are  not  equivalent 
to  the  words  in  the  statute  which  define  the  offense.  .The 
demurrer  was  overruled,  and  the  defendant,  having  excepted 
to  the  ruling,  entered  a  plea  of  not  guilty.  Other  grounds 
of  error  relied  upon  by  the  defendant  are  stated  in  the  opinr 
ion  of  the  Court  The  defendant  was  convicted  of  murder 
in  the  second  degree.  A  motion  for  a  new  trial  having  been 
overruled  and  judgment  pronounced,  he  appeals  to  this 
Court 

Bonham  A  Lawwa,  for  Appellant. 

W.  B.  Laswell,  District  Attorney,  and  J.  TF.  Baldwin,  for 
Respondent. 

By  the  Court,  Upton,  J. : 

The  first  point  presented  in  this  ease  is  the  sufficiency  of 
the  indictment.  It  literally  conforms  to  the  precedent  pub- 
lished with  the  Code.  Sec.  71  of  the  Criminal  Code  declares, 
in  regard  to  "stating  the  acts  constituting  the  crime,"  that 
the  manner  "as  set  forth  in  the  appendix  to  this  Code  is 
sufficient."    It  is  urged  that  the  appendix  is  no  part  of  the 

statnte,  and  had  no  existence  prior  to  the  passage  of  the 
4  (>reigoo«-5 
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'statute ;  that  tihis  provision  of  §  71  stould  be  disregarded ; 
that  the  shooting,  or  firing  the  pistol,  being  one  of  the  facts 
necessary  to  constitute  the  offense,  and  the  principal  act^ 
should  be  chared  in  a  direct  manner;  and  that  the  shooting 
should  be  charged  to  have  been  done  purposely  and  malic- 
iously. 

Many  refisons  again)»t  so  indefinite  a.  mode  of  pleading 
are  pressed  upon  our  attention.  We  do  not  think  the  prac- 
tice can  now  be  questioned  on  the  ground  of  public  policy, 
tut  think  the  doctrine  stare  decisis  should  prevail.  What- 
ever consideration  these  objections  might  have  deserved  if 
they  had  been  presented  before  the  Act  received  judicial 
construction,  the  subject  is  not  in  the  same  position  now. 
Inasmuch  as  the  body  of  the  Act  apd  the  appendix  seem  to 
have  been  considered  by  the  Legislature  as  component  parts 
of  the  same  statute  and  were  published  together  as  such; 
and  as  the  appendix  has  been  for  several  years  invariably 
treated  by  the  Courts  as  a  part  of  the  statute;  and  the  use 
of  this  form  not  being  deemed  subject  to  constitutional 
objection;  either  the  departure  from  the  prescribed  mode, 
if  there  be  any  in  the  enactment,  should  be  deemed  an  in- 
formality only,  and  not  a  substantial  deviation  from  the  re- 
quirements of  the  Constitution,  or  such  forms  as  have  grown 
into  general  use  should  be  held  to  be  sufficiently  established 
by  the  practice  of  the  Courts  until  the  Legislature  direct  a 
change. 

The  indictment  charged  shooting  witii  "a  pistol;''  the 
defendant  objected  to  proof  of  shooting  with  a  revolver. 
The  objection  was  properly  overruled.  (Boscoe  Or.  Ev,, 
649.) 

It  is  shown  by  the  bill  of  exceptions  Ihat  the  defendant 
had  proved  that  about  ten  days  before  the  homicide,,  the 
deceased  had  threatened  to  kill  the  defendant,  and  that 
the  threats  had  been  communicated  to  the  defendant;  that 
the  deceased  was  a  man  of  great  physical  strength,  who 
"usually  went  armed,"  and  "was  a  despera4o,"  and  was 
"at  the  time  of  the  shooting  alleged  in  the  indictment 
advancing  on  the  defendant  Avith  the  threat  that  he  wpuld 
beat  the  defendant  to  death  ;'^  and  that  on  the  said  occasion. 
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ten  days  previous  to  the  homicide^  the  defendant  was  obliged 
to  lea^e  his  place  of  business  to  evade  an  attack  made  by 
the  deceased.  The  defendant  offered  to  prove  by  one 
Minor  that  on  the  occasion  last  mentioned,  ^e  said  de> 
oe&sed  broke  open  the  door  of  the  said  business-house  of 
the  said  defendant  and  entered  the  same,  ^eLjingy  ^I  will 
get  the  damned  rascal  yet;'  and  when  he  had  so  entered  said 
place  of  business,  the  deceased  then  and  there  destroyed 
the  property  of  said  defendant  therein.''  This  evidence 
was  rejected  and  the  def^idant  etzoepted.  The  defendant 
also  offered:  to  prove  hj  James  Wikon  that  one  wedc  before 
the  homicide  the  deeeased  threatened  to  kill  the  defendant, 
the  threats  nof  being  communicated  to  the  defendant  before 
the  homicide.  The  evidence  was  rejected  and  the  deiendant 
excepted. 

It  is  not  disclosed  by  the  bill  of  exceptions  whether  the 
testimony  of  Wilson  was  offered  as  circumstantial  evidence 
tending  to  prove  the  actual  existence  of  imminent  danger, 
or  whether  it  was  offered  solely  for  the  purpose  of  showing 
that  the  appearances  were  such  as  to  lead  a  reasonable  man 
to  believe  that  he  was  in  innninent  peril  and  that  there  was, 
no  other  mode  of  saving  his  own  life.  In  the  latter  case, 
thieats  previously  made  and  not  communicated  are  not  per- 
tment  ''Such  threats  without  an  overt  act,  when  sought  to 
be  introduced  by  a  defendant  in  justification  of  a  homicide, 
must  be  shown  to  have  been  communicated  to  him.^'  (Keener 
V.  8taU,  18  Geo.  lAH.) 

We  are  not  called  upon  to  say  that  no  case  can  arise 
where  previous  threats  not  communicated  would  be  received. 
The  question  before  us'  is,  whether  refusing  to  receive  the 
evidenoe  in  this  ease  was  error,  and  if  that  depends  upon 
the  purpose  for  which  it  was  offered  the  exception  should 
disclose  the  purpose  or  at  least  show  that  the  same  point 
that  is  presented  here  was"  raised  in  the  Circuit  Court 
{Dunning  v.  Rankin,  19  Oal.  643.)  "Errors  cannot  be  re- 
Ked  on  in  the  appellate  Court,  which  are  not  taken  advan- 
tage of  and  raised  at  the  trial.*'  (Morgcm  v.  Hugg,  6  Cal. 
409.) 

Every  intendment  is  iii  favor  of  a  judgment  of  a  Court  of 
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record  that  has  onoe  acquired  jurisdiction^  and  until  the 
contrary  be  made  clearly  to  appear,  the  appellate  Court  is 
bound  to  presume  that  the  ruling  is  correct  and  founded 
upon  sufficient  reasons.  It  is  possible  that  one  of  the 
grounds  upon  which,  the  appellant  now  relies  might  have 
been  obviated  at  the  trial  had  it  been  stated.  It  is  prob- 
able that  the  Court  rejected  the  testimony  of  Wilson  be- 
cause the  defendant  claimed  the  right  to  use  it  to  add  weight 
to  the  evidence  already  given  tending  to  excuse  the  act  on  the 
ground  of  appearances  of  imminent  peril.  If  this  was  the 
avowed  purpose,  the  Court  was  right  in  rejecting  it,  for  to 
admit  it  solely  for  such  an  avowed  purpose  would  tend  to 
mislead  the  jury.  (Jackson  v,  Caldwell,  1  Cow«  622 ;  Waters 
V.  Gilbert,  2  CusL  27) 

We  say  this  is  the  probable  purpose,  because  it  is  argued 
by  counsel  in  this  Court  that  the  defendant  was  entitled  to 
it  for  the  purpose  last  mentioned.  We  cannot  therefore  say 
from  what  is  before  us  that  the  Court  erred  in  rejecting  the 
testimony  of  the  witness  Wilson.  A  part  of  the  proposed 
testimony  of  the  witness  Minor  was  material,  and  there  was 
a  portion  of  it  that  the  defendant  was  not  entitled  to  intro- 
duce. If  it  was  offered  and  claimed  as  a  whole  the  objeo* 
tion  to  the  evidence  would  be  well  taken.  Had  no  motion 
for  a  new  trial  been  made,  and  had  the  case  been  argued  in 
this  Court  on  the  assumption  that  the  defendant  claimed  to' 
he  equally  entitled  to  each  part  of  Minorca  proposed  testi- 
mony, I  think  this  Court  would  be  in  duty  bound  to  sus- 
tain the  ruling  of  the  Cireuit  Court.  But  it  fippears  from 
the  argument  on  behalf  of  the  State,  that  it  was  held  in  the 
Circuit  Court  that  neither  propositi<m  offered  was  admissi- 
ble and  in  favor  of  a  defendant  in  a  criminal  case,  we  mav 
be  justified  in  treating  the  two  propositions  as  severally  of- 
fered. 

The  latter  statement  to  the  effect  that  after  the  deceased 
had  entered  the  premises  of  the  defendant,  the  defendant 
having  gone  away,  the  deceased  "destroyed  the  property  of 
the  defendant,"  was  not  a  circumstance  directly  tending  to 
show  that  he  was  seeking  to  make  a  personal  attack  on  fhe 
defendant.    JEad  the  cross-examination    sought   to   call   Out 
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ench  facts  to  disprove  such  intent^  I  can  see  no  objection ; 
Imt  to  allow  a  defendant  to  draw  them  out  against  ^e  o\h 
jection  of  the  State  would  tend  to  indicate  to  the  jury  that 
a  previous  injury  to  the  defendant's  property  in  some  way 
palliated  or  justified  the  killing.  Ahhough  so  monstrous  a 
doctrine  would  seem  to  carry  its  own  refutation  on  its  face, 
yet  if  a  judge  should  deliberately  permit  a  defendant  to  in* 
troduce  such  evidence  after  objection  it  would  tend  to  create 
confusion  in  the  minds  of  jurors,  and  there  is  some  danger 
that  unprofessional  and  inexperienced  men  might  through 
such  means  imbibe  errors  extremely  prejudicial  to  the  cause, 
to  themselves  and  to  the  public 

But  in  relation  to  the  threats  which  the  witness  Minor 
was  called  to  prove,  I  think  there  can  be  no  doubt  of  their 
admissibility.  It  was  already  in  proof  that  the  defendant 
was  put  in  fear  of  the  deceased  on  that  occasion,  and  had 
kft  his  place  of  business  to  evade  an  attack  by  the  de- 
ceased, and  he  must  have  been  cognizant  of  the  transaction. 
The  evidence  oflFered  .tended  to  show  the  acts  and  the  man- 
ner  of  the  deceased  when  he  was  in  pursuit  of  the  defendant, 
and  to  show  what  and  how  great  cause  there  was  for  the 
fear  which  the  defendant  entertained.  It  was  in  this  respect 
evidence  of  the  same  class  as  evidence  of  threats  previously 
communicated  to  the  defendant  It  would  therefore  be 
material  under  the  theory  of  defense  that  the  defendant 
acted  upon  well-grounded  apprehension  that  he  was  in  such 
imminent  danger  that  there  was  no  other  means  of  escape. 
And  under  the  theory  of  defense,  that  the  peril  and  neces- 
sity was  real  and  actual,  and  that  in  fact  the  defendant  was 
without  fault,  and  was  in  such  imminent  danger  from  an 
attack  then  being  made,  that  there  was  no  way  for  him  to 
escape  great  bodily  harm  but  by  slaying  his  assailant,  this 
was  competent  as  circumstantial  evidence  tending  to  show 
the  motives  and  purposes  of  the  deceased  in  making  the 
present  attack.  If  it  was  competent  to  show  the  threat  im- 
plied in  the  words,  "I  will  get  the  rascal  yet,"  it  was  com- 
petent to  show  the  circumstances  under  which  the  words 
were  used.  And  as  it  appears  from  the  record  that  this 
transaction  had  come  to  the  knowledge  of  the  defendant  and 
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had  put  him  in  fear,  aiid  as  part  of  the  transaction  was  al- 
ready before  the  jury,  it  was  important,  in  order  to  a  fuU 
understanding  of  the  defense  offered,  that  these  circumstances 
should  be  admitted  in  evidence.  (Whart.  on  Hono.  417  i 
Sliorter  v.  People,  2  Comst  197.) 

For  the  error  in  excluding  tiiis  evidence,  the  judgment 
should  be  reversed  and  a  new  trial  granted. 


S.  M.  SMITH,  T.  A.  DAVIS  and  P.  C.  SCHUTLER, 
Respondents,  v.  THE  ELLENDALE  MILL  COM- 
PACT, Appellant 

« 

JUDOMSNT  FOR  WAiTT  ov  AvswsB. — IJnder  the  Code  »  judgment  for  want 
of  an  answer  cannot  be  appealed  from. 

Whkn  Judgmei{t  fob  want  of  ak  Answer  oan  be  TAimr. — A  Judgment 
for  want  of  an  answer  can  only  be  take  when  it  appears  that 
defendant  has  been  duly  served  with  eummone  and  has  failed  to 
answer  the  complaint  within  the  time  allowed  by  law. 

What  Ck)NSTrnnxs  Due  Sebvigb. — ^To  be  duly  served  with  a  summons 
implies  that  the  defendant  has  been  duly  served  with  a  summons, 
notifying  him  to  appear  and  anewer  in  the  Oowrt  where  the  ptdg" 
ment  i»  eought  to  he  taken. 

Appeax  from  Marion  County. 

The  facts  are  stated  in  the  opinion  of  the  Cburt 

WiUiams  &  Willis,  for  Appellant 

Mitchell  dk  Dolph,  for  Respondents, 

By  the  Court,  Peim,  C.  J. : 

This  was  an  action  at  law  to  recover  money  on  account 
for  drugs,  dyes,  etc.,  sold  by  respondents  to  appellant,  on 
request  Judgment  was  rendered  against  defendant  in  the 
Circuit  Court  of  Marion  County  for  the  amount  claimed  in 
the  complaint,  there  being  no  answer  filed  thereto  by  appel- 
lant 

The  summons  served  on  appellant  is  entitled,  "In  the 
Circuit  Court  of  the  State  of  Oregon,  for  the  County  of 
Multnomah,"  and  required  appellant  to  appear  and  answer 
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in  the  Court  above  inentioQed,  instead  of  that  for  the  oounty 
of  Marion,  where  the  judgment  waa  rendered.  This  efini* 
moDs  was  served  on  B.  P.  Boise,  the  President  of  the  £l]fin-i 
dale  Mill  Company,  in  the  county  of  Marion,  by  the  Sheriff 
of  said  county.  Appellant  appeals  f torn  this  judgment,  and 
alleges  as  error  that  the  Court  had  no  jurisdiction  of  tiie  dst 
fendant^  for  the  reason  that  there  was  no  summons  served  on 
it  to  appear  in  said  Court,  the  summons  being  to  appear  in 
the  Circuit  Court  of  Multnomah  County. 

The  respondents  admit  the  judgment  to  be  erroneous  in 
this  respect,  but  claim  this  Court  has  no  jurisdiction  to  en- 
tertain this  appeal,  for  the  reason  that  the  judgment  was 
rendered  in  the  Court  below  for  want  of  answer,  from 
whidi,  it  is  claimed  under  the  Code,  no  appeal  lies.  The 
Code  provides  that  '^^ny  par^  to  a  judgment  or  decree 
other  than  a  judgment  or  decree  given  by  confessioii  or  for 
want  of  answer  may  appeal  therefrom.*'  (Civ.  Code,  §  526.) 
It  farther  provides  (Civ.  Code,  §  246),  that  a  judgment  for 
want  of  answer  can  only  be  rendered  \dien  ^^it  appears  that 
the  defendant  has  been  duly  served  wUh  the  summons^'  and 
has  failed  to  answer  the  complaint"  within  the  time  allowed 
hy  law. 

Under  the  Code  any  judgment  other  than  one  given  by 
confession  or  for  want  of  answer  may  be  appealed  fronu 
It  is  not  claimed  that  this  judgment  was  given  by  confes- 
fiion.  The  only  question  then  to  be  determined  here  is^ 
whether  it  is  sudi  judgment  as  could  be  taken  under  the 
Code  for  want  of  answer.  If  so,  no  appeal  lies  and  the 
motion  of  respondents  to  dismiss  should  prevail.  The 
language  of  the  Code  is  when  '^it  appears  that  the  defend-* 
ant  has  been  duly  served  with  the  summons,"  etc.  This 
language,  we  hold,  implies  not  only  that  it  should  appear 
that  defendant  has  been  duly  served  with  a  summons^  but 
Ihat  the  summons  served  should  notify  him  to  appear  and 
answer  in  the  Court  where  judgment  is  sou^t  to  be  ren- 
dered against  him.  To  hold  otherwise  would  not  only  de- 
feat the  object  of  the  statute,  but  open  a  wide  door  to  fraud. 
The  object  of  requiring  a  summons  to  be  served  on  the  de- 
fendant is  not  only  to  notify    him  that  he  is  sued,  but  to 
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inform  him  of  the  nature  of  the  action  and  in  what  Court 
be  is  required  to  appear  and  answer.  And  when  it  appears 
that  Budi  a  summons  has  been  duly  served  on  him  and  he  fails 
to  answer  within  the  time  allowed  by  law,  a  judgment  for 
want  thereof  may  be  rendered  against  him;  and  from  eadx 
judgment  the  Code  provides  no  appeal  can  be  taken. 

The  motion  of  respondents  to  dismiss  this  appe^  is  over* 
ruled  and  the  judgment  of  the  Court  below  reversed. 


AETHUB  WARNEE^  Respondent,  v.  JOHN    MYERS, 

Appellant 

M4in>AicuB. — ^The  writ  of  xDandamus  is  the  proper  remedy  to  compel  the 
incumbent  of  an  ofllee  to  deliver  to  his  sucoessor  the  appurtensncee, 
etc.,  thereof. 

IbSM. — ^The  profseeding  under  the  writ  cannot  be  used  ai  a  means  of 
determining  the  ultimate  rights  of  the  parties  to  the  office. 

What  kat  bb  inquired  nnx)  undkb  the  Wbit. — ^The  principal  fact  to 
be  ascertained  is,  to  whom  did  the  Board  of  Canvassers  award  the 
certificate  of  election?  It  being  the  duty  of  the  Board  to  determine 
this  question  in  the  first  instance,  the  correctness  of  its  decision 
cannot  be  inquired  into  in  this  form  of  proceeding.  Its  decision, 
although  erroneous  in  point  of  law  or  fact,  must  stand  until  re- 
versed or  set  aside  by  a  competent  tribunal  and  in  a  ]^reeeeding 
where  its  correctness  may  be  inquired  into. 

Appeal  from  Clackamas  County. 

Respondent  filed  a  petition  in  the  Circuit  Court  of  Clax^- 
amas  County,  praying  for  a  writ  of  mandamus  to  compel 
appellant  to  deliver  to  him  the  jail  of  the  counl^,  with  its  ap- 
purtenances and  property  therein  belonging  to  the  county. 

The  petition  alleges  that  Warner  was  duly  elected  Sheriff 
of  said  county  oqq  the  6th  day  of  June,  1870 ;  and  that  since 
said  election  he  has  duly  qualified  and  entered  upon  the  du- 
ties of  said  office.  That  Myers  was  the  acting  Sheriff  of 
said  county  prior  to  the  election  and  qualification  of  said 
petitioner.  Myers,  in  his  return  to  the  writ,  alleges  that 
he  had  received  a  majority  of  all  the  legal  votes  cast  in 
Clackamas  County  for  said  office  of  Sheriff;  and  that  a  pro- 
ceeding was  then  pending  in  Court  wherein  he  is  contesting 
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die  right  of  respondent  to  hold  said  office.  This  portion  oi 
the  return  was  stricken  out  on  motion  as  irrelevant  matt^i 
to  which  ruling  of  the  Court  appellant  excjepted. 

At  the  trial  respondent  produced  in  evidence  the  oertifi* 
catc  of  election  issued  to  him  upon  the  canvass  of  the  votes 
and  his  oath  of  office  indorsed  thereon ;  his  official  undertak* 
ing  with  affidavits  of  justification  of  sureties,  together  vnth 
its  indorsement  of  approval  and  filing.  He  then  produced 
a  certificate  from  the  County  Clerk,  showing  that  he  had 
qualified  as  Sheriff  <m  the  5th  dajr  of  July,  1870.  Appel- 
lant then  proved  that  he  had  been  in  possession  of  the  county 
jail  continuously  during  the  past  year. 

On  final  heariiTg  the  writ  was  made  peremptory  by  the 
Court  as  prayed  for  in  the  petition. 

Hyers  appealed. 

KeUy  &  Reed,  for  Appellant 
Johnson  <t  McCovm,  for  Respondent. 

By  the  Court,  Pbim,  C.  J. : 

This  was  a  proceeding  in  the  Oircoit  of  Clackamas  to 
compel  appellant  by  a  writ  of  mandamus  to  deliver  to  re* 
Bpondent  the  county  jail  with  its  appurtenances  and  prop- 
erty therein  belonging  to  the  county.  Under  the  provisions 
of  our  Code  the  office  of  this  writ  is  precisely  the  same  as 
it  was  at  common  law.  It* may  be  issued  to  any  inferior 
eoort,  corporation,  board,  officer  or  person  to  compel  llie 
performanoe  of  an  act  which  the  law  specially  enjoins  as  a 
dnty  rsBulting  from  an  office  of  trust  or  station.  (Civ.  Cods^ 
i  588.) 

Two  questions  are  raised  by  appellant  on  this  appeal : 

First  He  claims  this  writ  was  improperly  issued,  for  the 
reason  that  respondent  had  a  plain,  speedy  and  adequate  rem- 
edv  iB  the  ordinary  oourse  of  law. 

Second.  That  the  Court  erred  in  striking  from  his  return 
to  the  writ  that  portion  which  alleges  that  he  had  received 
ft  majority  of  all  the  legal  votes  cast  for  the  office  of  Sheriff 
in  the  county  of  Clackamas;   and  that  a  proceeding  was 
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then  pending  in  the  Court  wherein  be  wad  contesting  the  right 
of  respondent  to  hold  said  office  of  Sheriff. 

We  will  first  consider  the  question  whether  respondent 
had  a  plain,  speedy  and  adequate  remedy  in  the  ordinary 
course  of  law.  If  he  had,  the  same  section  of  the  Code  just 
referred  to  provides  that  this  writ  shall  not  issue. 

The  only  remedy  pointed  out  by  counsel  for  appellant  is 
that  provision  of  our  statute  which  provides  how  the  elec- 
tion of  any  person  to  any  county  or  district  office  may  be 
contested.  (Mis.  Laws,  di.  14,  §§  41,  42.)  Sec.  41  provides 
that  "any  person  wishing  to  contest  the  election  of  any 
person  to  any  county  or  district  office  may  give  notice  in 
writing  to  the  pemon  whose  election  he  intends  to  contest, 
that  his  election  will  be  contested,  stating  the  cause  of  such 
contest  'briefly,  within  thirty  days  from  the  time  said  person 
shall  claim  to  have  been  elected."  The  next  section  provides 
that  "such  notice  shall  be  served  as  a  summons  ten  days 
before  the  hearing  of  said  contest,  and  that  if -the  Circuit 
Court  cannot  hear  it  in  term  time  witihin  one  month  of  the 
termination  of  such  election,  the  Circuit  Judge  may  hear 
and  determine  it  at  chambers  as  soon  thereafter  as  may  be 
practicable,  and  shall  make  all  necessary  orders  for  the  trial 
of  the  case.'^  It  further  provides  that  "the  County  Clerk 
shall  issue  a  certificate  to  the  pesson  declared  ta  be  duly 
elected  by  said  Couirt"  Here  this  proceeding  end&  All 
the  Court  can  do  in  a  proceeding  of  this  nature,  is  to  deter* 
mine  who  was  duly  elected,  and  order  a  certificate  to  be 
issued  by  the  Clerk  to  the  person  so  declared  duly  elected* 
Respondent  had  no  occasion  to  resort  to  this  remedy,  as  he 
was  already  in  the  possession  of  a  certificate  of  ekction 
duly  issued  by  the  County  Clerk  in  pursuance  of  the  de- 
cision of  the  Board  of  Canvassers,  whose  duty  it  was  under 
the  law  to  canvass  the  votes  and  determine  who  had  received 
a  majority  of  all  the  legal  votes  oast.  If  he  had  resorted 
to  this  proceeding,  all  the  Court  or  Judge  could  have  award- 
ed to  him  at  the  end  of  the  proceeding  would  have  been 
a  certificate  of  election.  With  such  a  certificate  in  his  pos- 
session he  could  not  have  entered  upon  the  duties  of  the 
office  xmtil  he  had  qualified  by  taking  the  oath  of  office  and 
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filixig  his  dflhsial  underttking.  This  is  precisely  what  he 
oould  have  done,  and  in  fact  had  done  under  the  certificate 
which  he  already  had  at  the  ooiizuneinoement  of  this  prooeed*- 
ing.  But  appellant  having  been  the  former  incombent  of 
the  offioe,  refused  to  recognise  respondent  as  Sheriff,  and 
refused  to  deliver  to  him  the  county  jail  with  its  appurte- 
nances and  property  therein  belonging  to  the  county,  to  the 
possession  of  which  the  Sheriff  is  entitled  by  virtue  of  his 
office.  Thus  it  will  be  seen  that  the  remedy  pointed  by 
respondent  is  entirely  inadequate  to  meet  the  emergency  of 
this  case.  What  appellant  desires  is,  to  be  placed  in  the 
actual  possession  of  the  county  jail  and  its  appurtenances; 
and  we  know  of  no  other  plain  and  speedy  remedy,  in  the 
ordinary  course  of  the  law,  hf  which  this  object  can  be  ob- 
tained. 

The  statute  concerning  elections  (Mi&  Laws,  ch.  14,  § 
35)  ^'makes  it  the  duty  of  the  county  derk/  when  the  votes 
are  canvassed,  to  make  oat  a  certificate  of  election^  to  each 
of  the  persons  haviilg  the  highest  number  of  votes,"  etc 
By  §  9,  General  Laws  (p.  692),  ^Hhe  sheriff  must  qualify 
by  filing  ^th  the  comity  derk  of  the  county  wherein  be  is 
elected,  his  certificate  of  election,  with  an  oath  of  office  in- 
dorsed thereon,  *  ^  *  and  also  give  and*  file  the  un- 
dertaking hereinafter  provided."  By  §  983  (Civ.  Code) : 
''When  a  new  sheriff  is  elected  or  appointed,  and  has  qual- 
ified, the  county  derk  shall  give  him  a  certificate  of  that 
fact^  under  the  seal  of  his  officel"  ^^Whenever  thereafter 
the  new  sheriff  is  authorized  by  statutis  to  enter  upon  the 
duties  of  the  office,  he  shall  serve  such  certificate  upon  the 
fc^mer  sheriff,  from  which  time  his  powers  cease,  except 
.when  otherwise  specially  provided."  By  §  984:  ^^ithin 
one  day  after  the  service  of  the  certificate  upon  the  former 
dieriff,  he  shall  deliver  to  his  successor  the  jaU  of  the 
county  with  its  appurtenances  and  the  property  of  the  county 
therein.'* 

Under  the  provisions  of  the  Code  just  cited  above,  and 
under  the  facts  appearing  in  this  record,  it  was  the  duty  of 
appellant  to    deliver  to  respondent   the  county  jail   with, 
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its  appttrtenances  and  property  therein  belcmging  to  the 
county. 

The  next  question  to  be  determined  is  whether  that  por^ 
tion  of  appellant's  return  to  the  writ  should  have  been  strick- 
en out  by  the  Courts  whidi  allies  that  he  had  leceived  a 
majority  of  all  the  votes  cast  and  that  a  proceeding  was  then 
pending  in  Court  in  which  appellant  was  contesting  respond- 
ent's right  to  hold  said  office.  We  think  it  is  well  settled  by 
authority,  and  conceded  to  be  law  by  both  parties,  that  thia 
proceeding  cannot  be  used  as  a  means  of  determining  the  ul- 
timate rights  to  the  office. 

The  principal  question  of  fact  to  be  ascertained  in  tiiia 
proceeding  is,  what  was  ihe  decision  of  the  Board  of  Can- 
vassers i  To  whom  did  that  Board,  award  the  certificate  of 
election  f  It  was  the  duty  of  that  Board  to  decide  that  ques- 
tion in  the  first  instance,  and  the  correctness  of  its  decision 
cannot  be  enquired  into  in  this  proceeding.  Its  decision,  al- 
though erroneous  in  point  of  law  or  fact,  must  stand  until  re^ 
versed  and  set  aside  by  a  competent  tribunal  and  in  a  pro- 
ceeding wh^re  its  correctness  may  be  enquired  into.  (Xati;* 
rence  v.  Houghton,  5  Johnson,  128 ;  6  Hill,  114 ;  4  Benmen, 
329 ;  2  Seldon,  187.)  The  feet  that  an  appeal  has  been  taken 
does  not  a£Fect  the  conclusive  nature  of  the  decision  while  it 
remains  unreversed.     (49  BarK  166.) 

The  Court  acted  correctly  in  striking  out  that  portion  of 
the  return  in  question,  for  the  reason  that  it  presented  mat* 
ter  irrelevant  and  not  pleadable  in  this  proceedings 

Judgment  affirmed. 

Mr.  Justice  MoAbthub  did  not  sit  in  the  causa 


THE  TRUSTEES  OF  THE  M.  E.  PROTESTANT 
CHURCH,  AT  JEFFERSON,  Respondents^  v.  S.  B. 
ADAMS,  Appellant. 

UimrOORPORATED    SOCIETISS    MAT    BBCX>MS    BBNSnCIARIXS    OV   ▲    SFBUiriO 

Trust. — Unincorporated  aocieties,  created  for  religious  or  benevolent 
purp09ea»  when  organized  so  as  to  entitle  them  to  become  incor- 
porated under  the  laws  of  the  State,  are  capable  of  becoming  the 
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beneficiaries  of  a  specifio  trust  created  for  their  benefit,  and  our 
Courts  will,  in  the  exercise  of  a  chancery  jurisdiction,  enforce  such 
trusts. 
Tbdbtses  or  BUOH  SoGXETixs  MAT  8xsE. — ^Thc  trufitees  and  agents  of  such 
societies  have  legal  capacity  to  sue,  when  the  suit  is  brought  for  tha 
benefit  of  the  association* 

Apfxax  from  Marion  Comily. 

Ilie  facts  are  stated  in  the  opinion  of  the  Ckmrt 

MaUory  dk  Shaw,  for  Appellant 

There  was  no  society  in  existence  at  the  time  the  grant  !• 
alleged  to  have  been  made.  There  was  therefore  no  one  to 
take  the  grant  and  it  is  void.  (Trustees  of  Baptist  Associor 
Hon  V.  Harfs  Executors,  4  Wheat  R  1,)  If  the  grant  wsia 
not  good  at  law,  it  cannot  he  sustained  in  equity ;  nor  will 
it  be  favored  as  a  charily.  The  law  applicable  to  grants  to 
charity  is  the  same  in  this  country  as  that  applicable  to  other 
grants.  (Id.  883-344;  Owens  v.  Missionarjf  Society,  14  K& 
Y.  406,  407,  408;  Basctm  v.  Albertson,  84  N.  Y.  585-621; 
Fontain  v.  Bavenel,  21  Curtis,  563.)  A  grant  or  device  to  a 
voluntary  unincorporated  association  cannot  be  sustained. 
(14  K.  T.  407 ;  Jackson  v.  Garey,  8  John.  Ch,  R  885 ;  Homr 
heck  V.  Weslbrook,  9  John  Oh.  R.  73;  21  Curtis,  563.)  A 
Yoluntary  association  cannot  confer  upon  itself  corporate 
power  and  give  to  itself  the  quality  of  perpetual  succession* 
(Austin  V.  Leasing,  16  N.  Y.  118-123;  4  Curtis,  889.)  The 
statute  of  charitable  uses  is  not  in  force  in  this  country ;  nor 
is  the  prerogative  or  cy-pres  power,  conferred  upon  the 
Chancellor  of  England,  possessed  by  Chancellors  in  America* 
(4  Wheat  R  I;  4  Curtis,  336-340,  343;  Bascom  v.  Alberlh 
son,  34  N.  Y.  612-616;  17  How.  (S.  C.)  387;  21  Curtis, 
558^  565,  566;  Mis.  Laws,  di.  3.) 

Williams  £  WiUis,  for  Respondents. 

A  conveyance  of  land  to  certain  persons  and  their  success 
sors  in  <^ce  as  trustees  for  an  unincorporated  religious 
sodety  is  good,  and  a  bill  in  equity  may  be  maintained  for 
the  benefit  of  sucb  society,  in  the  names  of  those  persons, 
members  of  such  aoe£ety,  selected  by   such   society  as   the 
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successors  in  office  of  those  trustees  named  in  the  deed,  to 
correct  a  mistake  in  the  deed  in  the  description  of  the  land, 
or  to  compel  the  specific  performance  of  a  contoust  to  con- 
vey. (2  Pet.  R.  578;  8  Curtis,  212;  1  Hoffim.  Ch.  R.  42; 
3  Pet  R  114;  2  Hoffim.  Ch.  E.  202,  238,  264;  7  Vermont, 
241.)  A  bequest  of  property  to  trustees,  to  be  paid  by  them 
to  an  unincorporated  society,  to  be  by  such  society  expended, 
is  good.  (45  Maine,  122.)  A  device  will  be  held  good  made 
to  the  minister  and  wardens,  and  their  successors  in  office, 
of  a  church,  without  naming  them,  and  an  action  may  be 
maintained,  in  the  nalne  of  the  successors,  for  injury  to  the 
properly.     (9  Mass.  601.) 

The  case  of  grants  and  dedications  to  public  and  religi* 
ons  usee,  forms  an  exception  to  the  general  rule  applicable 
to  private  grants,  which  requires  a  grantee  capable  <>f  taking 
tiie  estate ;  whereas,  in  the  former,  the  grant  may  take  efiFect^ 
although  there  be  no  grantee  in  esse.  (46  N.  H.  98;  6  Peb 
K431;9  Cranch,  293.)  ' 

By  the  Court,  Thayee,  J. : 

It  is  alleged  in  the  complaint  in  fliis  suit — 
That  &e  plaintiffs  are  the  regolarly  elected  and  iu^tiiig 
trustees  and  agents  of  the/Methodist  Protestant  Church  of 
the  town  of  Jefferson,  in  Marion.  County,  in  the  State  of  Oie* 
gon. 

That  on  the  5th  day  of  June,  1857,  one  James  Bates^ 
being  then  the  owner  and  in  possession  of  the  following 
described  premises^  to  wit:  Commencing  at  the  soutib'west 
corner  of  the  Institute  lot  on  the  land  claim  of  James 
Bates,  in  the  town  of  Jeflferson,  in  Marion  County;  Oregon ; 
liienoe  running  south  on  the  section  line  eighty-six  feet; 
thence  west  eighty-six  feet;  thence  north  eighty-six  feet; 
thence  east  eighty-six  feet,  to  the  place  of  beginning — gave 
the  same  to  the  Methodist  Protestant  Church.  And  the 
said  Bates,  and  Margaret,  his  wife,  for  the  purpose  of 
securing  said  land  to  said  church,  the  same  not  being  then 
organized,  executed  and  delivered  to  one  E.  E.  Parrish, 
who  was  at  that  time  a  member  of  said  church,  a  deed 
duly  executed,   suprposed   to  be   and  intended  as  a  deed  of 
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conveyance  thereof ;  and  said  Pavrish  received  said  deed  f dr 
die  purpose  of  holding  and  securing  said  land  to  saki  chuiehi 
the  members  thereof  consenting  to  the  sanie. 

That  suhsequentlyy  and  on  the  20th  day  of  July^  1858,  the 
said  church  being  then  duly  organised,  said  Parrish^  and 
Bebecca,  his  wife,  intending  to  carry  out  the  intBution  and 
understanding  with  said  Bates  aiHi  the  members  t  of  said 
church,  undertook,  by  their  deed  di|ly  executed,  to  conYoy 
said  land  to  Heniy  Martin,  S.  W,  JSnois,  Lewi^  Jones,  B.  B. 
Cox  and  Jabez  Terbnne,  the  then  trustees  of  said  chucch^ 
and  to  their  sucoessors  in  office,  for  the  use  and  benefit  of 
said  church. 

That  at  the  time  of  the  delivery  of  said  deed  to  said  Paii> 
riah,  he  and  the  other  members  of  said  chuirch  took  the  pos- 
session of  said  land,  and  erected  thereon  a  house  for  the  upe 
of  said  church  and  the  meiubers  thereof,  as  a  place  of  Wor- 
ship, at  great  trouble  and  expense^  .    ./  i: 

That  at  the  completioh  of  said*  house,  the  same  -w^  rfsga- 
krly  dedicated,  snd  that  the  trustees  of  said  dofaroh^  «md«the 
members  thereof,  have  continuously  ever  since  held,  uaed^ 
occupied  and  enjoyed  said  h<>use  ftnd  land  as  a  plac^  of  ^b- 
lic  worship  for  the  use  of  said  church  and  the  members 
thereof.  <  .,..;. 

'That  said  Bates  at  the  time  advised,  and  assisted  in  the 
construction  of  said  house,  and  has  evet^  since,  to  within  a 
very  short  time,  eonaented  to  the  maintenance  of  said  build- 
ing upon  said  premises  for  the  use  aforesaid* 

That  '&ere  is  a  mistake  in  the  deed  from  said  James  Bates 
and  wife  to  said  E.  E.  Parrish,  and  in  the  deed  ivom  said 
Parrish  and  wife  to  the  said  Henry  Martin  and  others,  trus- 
tees as  aforesaid,  in  that  said  land  as  described  in  snid  deeds 
is  described  as  commencing  at  the  northwest  comer  of  the 
Institute  lot,  when  the  same  should  have  been  described  as 
-commencing  at  the  southwest  comer  of  said  lot. 

That  said  mistake  was  made  by  the  parties  who  wrote  said 
(leeds,  and  was  not  discovered  by  the  parties  thereto  until 
long  after  the  execution  thereof. 

That  on  the  2dih  day  of  January,  1870,  the  defendant^ 
S.  B.  Adams^  for  the  purpose  oi  <^ating^  wronging  and 
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def  mnding  plaintifis^  and  tbe  other  members  of  said  churchy 
out  of  said  lands  and  the  said  buildings,  fraudulently  col- 
luded with  said  Bates  and  wife,  and,  without  consideration^ 
procured  from  said  Bates  and  wife  a  d^d  of  said  premises. 

That  said  defendant  knew  at  the  time  of ,  and  prior  to  his 
obtaining  said  deed  from  said  Bates  and  wife,  all  the  facts 
En  relaticm  to  the  owneil^hip  and  possession  of  said  premi- 
ses charged  in  the  complaint 

Plaintiffs  prayed  relief;  that  the  defendant  execute  and 
deliver  to  them,  as  such  trustees,  a  conveyance  of  said  piem^ 
ises  for  the  use  and  benefit  of  said  church,  and  that  liie  de- 
fendant be  barred  and  estopped  from  ever  after  setting  up  aiqr 
claim  thereto. 

The  defendant  interposed  a  demurrer  to  the  complaint 
upon  the  following  grounds : 

1.  That  the  complaint  did  not  show  lliat  the  plaintiffs 
have  legal  capacity  to  sue. 

2.  That  the  complaint  showed  a  defect  of  parties  plaintiff. 
8.    That  the  complaint  showed  a  defect  of  parties  defend- 
ant 

4.  That  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  suit 

If  it  be  conceded  that  the  proper  parties  were  before  the 
Court,  and  that  the  plaintiffs  had  legal  capacity  to  sue,  tiiere 
would  be  no  difficulty  in  determining  the  case  at  once.  There 
is  no  question  but  that  the  complaint  is  sufficient  to  c(msti- 
tute,  as  between  proper  and  competent  parties,  a  cause  of 
suit  The  demurrer  admits  the  com.plaint  to  be  true,  and 
the  correcting  of  a  mistake  by  reforming  a  deed  so  as  to 
make  it  uiclude  a  description  of  premises  whidi  the  parties 
intended  it  to  cover,  has  always  been  an  acknowledged  branch 
of  equitable  jurisdiction. 

The  main  question  to  be  determined  is:  Had  the  plain- 
tiffs legal  capacity. to  sue  under  the  circumstances  of  this  case, 
and  the  right  to  daim  the  relief  decreed  by  the  Circuit  Court 
herein  ? 

This  question  leads  to  an  examination  of  the  rights  and 
capacities  of  voluntary  associations  in  the  State  of  Oregon, 
liueh   as  oxganieed    ehui^es^    and    religious,    beuevolent^ 
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literary  and  charitable  societies^  and  the  •  jurisdiction  of 
CoortB  of  equity  respecting  the  same.  I  da  not  understand 
that  it  is  claimed  that  a  idoietj  of  that  character  is  clothed 
with  the  legal  capacity  of  an  individual  to  any  exteht.  Such 
societieB  are  very  numerous^  and  wield  an  extensive. and 
important  influence  in  communily.  They  are  really  the  In- 
strumentalities through  Tvhich  religion  -  aiid  leaming  are  dia-. 
seminated  and  charity  .exeircis^d  throughout  the  land,  to  a 
great  extent,  at  least.  The  statutes  of  the  State  recognize 
their  existence  and  provide  for  their  incorporation.' 

Chapter  8,  Misceilaneous  Iolwb^  prescrihes  the ,  require*: 
ments  necessary  to  their  incorporation^  They  must  have  an 
organization  before  they  can  become  incorporated;  and 
sabdivision  3  of  §  4  o£  said  chapter  requires  that  the  esti- 
mated value  of  property  and  money  posseised  by  **said 
dmich/'  etc.,  shall  be  specified  in  the  articles  of  incorpo- 
ration. 

Again,  the  articles  must  be  made  by  the  officers  or  tmsteei^ 
of  such  association.  This  is  a  dear  recognition  of  such  or- 
ganizations and  of  their  right  to  posiaess  property*  Upon 
the  incorporation  of  the  association  such  property  is  trans- 
ferred by  act  of  law  to  the  corporation;  {Happtf  v.  Morton, 
88  m.  898;  Mmrm  v.  Mclntyre,  13  Ordy,  157.) 

It  has  been  repeatedly  held,  tiiat  an  unincorporated  society 
is  capable  of  receiving  a  bequest,  and  that  a  Court  of  chaur 
oery  will  enforce  the  same.  ( Cag^eshall  and  others.  Trustees 
of  New  Bochelle  ii.  PeMon  and  others,  7  J^hns.  Ch.  291 ; 
Hombeck  v.  Americmii  Bibh  So&iety,  2  Sand.  Ch.  B.  138; 
Wright  and  others  v.  Trustees  of  the  M.  B.  Church,  1  Hoflf. 
Ch.  222 ;  Potter  v.  Ohapm  and.  others,  6  Paige  R.  689 ;  King 
V.  Woodhall,  3  Edwatd  Ch.  79 ;  Executors  of  Burr  v.  Smith, 
7  Vt  241 ;  Bartleit  v.  N^e,  4- Mete.  R  378.) 

In  the  case  ol  Owens  v.  Missionary  Society  of  the  M,  E, 
Church  (14  N,  Y.  880),  some  doubts  were  expressed  as  to 
the  soundness  of  these  authorities!  Judge  Selden,  who  an- 
nounced the  opinion  of  the  Court  in  that  case,  asserted  that 
a  devise  or  bequest  to  an  unincorporated  association  was,  in 
general,  void,  as  well  in  equity  as  at  law ;  he  admitted,  how- 
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errer^  that  such  bequests  were^  in  certain  cases^  sustained 
but  affirmed  it  was  only  hj  virtue  of  the  jurisdietjoa  exer* 
cised  by  th»  Courts  of  equity  in  regard  to  eharitaUe:  .usQ& 
His  oondnsiona  upon  that  point  -were:  That  where  a  be- 
quest was  made  to  an  unincorporated  societyi  whose  g^nearal 
objects  were  known  to  be  *^religious''  or  "charitable,"  a  tnmt 
might  be  implied,  that  the  general  fund  would  be  devoted  to 
those  objects.  (14  N.  Y.  887.)  It  will  be  seen,  by  a  care^ 
ful  examination,  that  this  case  does  not  decide  that  an  unin- 
corporated society  cannot  receive  a  bequest^  but  that  its  rights 
in  that  respect,  will  depend  entirely  upon  the  question  as  to 
whether  the  general  objects  of  the  society  are  known  to  be  "n^ 
ligious''  or  "charitable ;"  and  if  so,  a  trust  may  be  implied, 
that  the  fund  will  be  devoted  to  sueh  objects  and  liie  bequest 
upheld  as  a  charity. 

In  the  case  of  Potter  v.  Ohapm,  before  cited^ .  the  Ofaan- 
cellor  lays  down  the  proposition,  that  a  gift,  bequest^  <Mr 
dedication  of  properfy  to  public  or  charitable  uses  ({Pro- 
vided the  same  is  consistent  with  'local  laws  and  public 
policy),  where  the  objects  of  the  gift  or  dedication  are 
speoiflc  and  capable  of  being  carried  into  efEect  according 
to  the  intentions  of  the  donor,  will  be  sustained  and  pro* 
tected  by  the  •  Court  of  Chancery.  The  saihe  proposition 
was  affirmed  in  the  case  of  Perin  v.  Oasey  et  oL,  24  How.  IT. 
ft  601. 

In  Bartleti  v.  Nye  (4  Met)  before  cited,  it  was  held  that 
a  devise  of  real  estate  to  an  unincorporated  society  for  char- 
itable uses,  was  valid,  and  that  equity  would  enforce  the 
trust  as  against  the  heirs;  but  the  peculiar  jurisdiction  of 
the  Court  of  Chancery  over  the  subject  of  charitable  uses, 
as  it  existed  at  common  law  and  under  the  statute  of  43 
Elizabeth,  and  exists  in  many  of  the  older  States,  where,  as 
in  Massachusetts,  the  principles  of  the  statute  of  43  Eliza- 
beth still  prevail,  does  not  particularly  affect  this  case. 
Equity  jurisdiction,  as  administered  by  the  Courts  of  this 
State,  derives  its  authority  from  the  Constitution  and  laws 
of  Oregon,  and  includes  only  the  ordinary  jurisdiction  of 
the  Court  of  Chancery  of  England,  modified  and  extended 
by  the  statutes  of  this  State,  and  the  dianges  in  the  condi- 
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tion  of  die  affairs  of  our  wnoimvadty.'  I  le&r  to  these  au- 
thorities more  partieulaiiy  to  show  that  voluntary  associa 
tions  are  recognixed  in  law  as  having  a  oapacity  for  certain 
purposes^  and  it  is  oonelusive  to  my  mind  that  such  afi8oeia-> 
tions  in  Oregon,  when  ovganiaed  so  as  to  entitle  them,  to  b^r 
oome  incorporated  under  the  laws  of  this  State,  are  eapabte 
of  being  tlie  beneficiaries  of  a  specific  trust  created  for  tbeir 
benefit,  and  that  our  Courts,  in  the  exercise  oif  chancery  j^* 
risdietion,  will,  in  a  proper  case,  enfotroe  the  same. 

I  do  not  hold  that  such  societies  can  take  and  execute  a 
tmst  As  sodfities  they  cannot  be  trustees  so  as  to  be  vested 
with  legal  title.  It  was  decided  in  the  case  of  the  Bwpti9t 
AuociaHon  ik  Har^s  Sxecutors  (4  Wheat  1)  tiiat  a  volun- 
taiy  association  was  incapable  of  taking  and  •  executing  a 
tnist,  and,  so  f  ar^  that  decision  is  approved.  '  Nor  can  audi 
an  association  take  or  hold  title  to  Teal  estate*  Ask  unincor^ 
porated  sodetjr  is  not  tompetent  to  take  an  testate  iix  fee. 
{Hombeck  %>.  Wsriiroofc,  9  John.  Ch.  R.78.)  It  cannot,  how^ 
ever,  be  denied  but'  that  stich  associations  have  property 
rights.  They  ceortainly  have  the  ri^t  ten  oise  and  enjoy  the 
means  necessary  to  maintain  fheir  organisation. aifd  the  oon-' 
sequent  right  to  b^  ]yr6tedted  in  tile  posstesien  thfereofH  Th^y 
possess,  at  least,  a  limited  lef^Matus: 

Take  the*  case  at  ban  Can  any  one  reasonably  dbimi  that 
this  ehuitdi  had  no  right  to'useAaiid  enjoy  a  piece  o£iland> 
eighty-six  feet'sqiiare,  for  the  purposes  of  lerecting  thereon 
and  maintaining  a  church  building  %  Would  such  a  use 
oonflict  with  puUic  policy,  or  be  inconsistent  with  local 
law?  Are  not  such  rights  accorded  to  every  religious  so- 
ciety in  the  land  ?  It  was  a  use  of  property  essential  to  its 
organization.  The  niembers  of  the  church  must  liave  a 
place  to  congregate,  and  they  certainly  ought  not  to  be  com- 
pelled to  subject  themselves  to  an  action  for  trespass  in  so 
doing,  nor  should  they  have  to  depend  upon  the  generosity 
of  mankind  ibr  such  privileges,  and  yet  if  it  be  true  that 
Tohmtary  church  associations  cannot  be  the  beneficiaries  of 
real  property,  for  any  purpose,  and  their  rights  to  the  use 
thereof  be  «nloroed  in:  a  .court  of.  justice,  what  assurance 
^ould  the  members  and   attendants  have   that  they  could 
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meet  and  worahip,  aooarding  to  tlie  dictfttes  ol  tbeir  faith 
and  oonsciencey  with  any  degree  of  freedom  or  security  t 
This  would  present  a  state  of  affairs  not  altogether  unlike 
that  whioh  existed  in  the  first  centuries,  when  it  was  ri^rded 
as  an  offense  for  Qiristians  to  assemble  in  the  name  cf  the 
Saviour. 

It  appears  from  the  complaint  in  this  case. that  the  pro- 
prietor of  the  land  in  controversy,  James  Bates,  set  it  apart 
for  the  use  and  benefit  of  the  Methodist  Protestaut  Ohuxeh 
of  the  town  of  Jefferson  in  Marion  County,  as  a  site  for 
the  erection  of  a  house  for  public  worship,  inttflidii^  to 
give  the  same  to  the  church  for  that  purpose.  That  in 
order  to  carry  out  such  intention,  said  Bates  and  wife  exe- 
cuted a  deed  to  one  E.  E.  Farriah,  intendiiig  to  convey  the 
said  land  to  Parrish  for  the  use  and  benefit  of  said  church 
for  the  purpose  aforesaid,  and  that  Parrish  received  said 
deed  for  the  purpose  of  holding  and  securing  said  land  to 
said  churdh  for  such  purpose,  the  members  thereof  con- 
senting thereto.  That  after  the  church  became  orglmised 
and  had  elected  truatees  according  to  the  discipline  of  said 
church,  Parrid  and  his  wife  executed  a  deed  to  Henry 
Martin  and  four  others^  then  ancb  trustees^:  vtxd  to  their 
successors  in  o£Sce,  intending  thereby  to  carry  out  .the  in- 
tention and  understanding  with  said  Bates  and  the  metnbers 
of  said  church.  That  Bates  at  the  time  wte  a  tnember  of 
said  <^urch,  and  after  the  execution  of  the  deed  by  him  to 
Parrish  he  and  the  other  members  thereof  took  possession 
of  said  land  and  erected  and  built  thereon  a  house  for  the 
use  of  said  church  and  themselves  as  a  place  of  worships 
under  the  impression,  no  doubt,  that  the  perpetual  Use  of 
the  land  was  secured  for  the  uses  and  purposes  nientioned. 
That  after  the  completion  of  said  house  the  same  was  r^;u- 
larly  dedicated^  and  they  have  continuously  ever  since  held, 
used  and  enjoyed  the  same,  and  said  land,  as  a  place  of 
public  worship  according  to  the  usages  of-  the  Methodist 
Protestant  Church.  If  there  had  been  no  misdescription  in 
the  deed  from  Bates  to  Parrish  the  land  i^ould  have  been 
conveyed  and  the  members  of  the  church  been  secured  in  its 
enjoyment 
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The  principle  recognized  in  the  case  of  Vidal  v.  OifarcPs 
Bxeadors  (2  How.  U.  S.  127),  would  no  doubt  apply.  This 
in  faet^  would  be  a  mudi  sbNmg&r  case  than  that  A  diffi- 
cult questicm  aroee  there.  Firsts  as  to  the  Qapa1[^tf  of  the 
oorporation  of  the  Cily  of  Philadelphia  to  take  under  a  de- 
viae  of  real  and  personal  estate  in  trust  for  the  purpose  in- 
tended«  And  second^  the  beneficiaries  of  the  trust  were 
uncertain.  Here  there  is  no  doubt  as  to  Parrish  being 
competent  to  receive  the  title  to  the  land  in  the  character 
of  trustee,  and  no  uncertainty  in  identifying  the  beneficiar- 
ies. 

The  gift  was  fw  a  specific  purpose^  and  I  hardly  iMok 
any  one  will  question  the  right  of  Bates  to  appropriate  his 
land  to  the  purpose  intended;  but  owing  to  this  mistake  the 
legal  title  never  passed  to  Parrish,  and  was  not  conveyed  to 
Martin  and  the  other  trustees  for  the  like  reason,  and  prob- 
ably would  not  have  been  conveyed  to  them  under  any  circwn^ 
stances.  The  grantees  in  the  deed  from  Parrish,  to  wit, 
"Trostees  and  auooessors,"  etc.,  doubtless  rendered  it  entirely 
too  uncertain'  to  pass  the  title ;  but  this  question  need  not  be 
deteimined  in  this  casa 

The  defendant  Adams^  as  shown  by  liie  complaint,  has  at- 
tempted to  take  advantage  of  the  condition  of  affairs  occas- 
ioned by  the  nustake  in  the  deed  to  Parrish,  and  through  col* 
hisum  with  Bates,  has  procured  from  him  a  deed  to  the  land 
and  appurtenances,  intending  to  wrong  this  association  and 
its  members  out  of  the  same ;  and  the  question  to  be  dsten- 
mined  is,  has  the  society  or  its  members,  under  the  eircum- 
stances  of  the  case,  any  remedy. 

It  was  claimed  by  liie  appellants'  counsel  upon  the  hear- 
ing, that  the  society  in  question,  not  then  being  organized, 
lisd  no  existence  at  the  time  the  grant  of  the  land  was  at- 
tempted to  be  made,  and  that  consequently  the  grant  was 
void.  I  cannot  indorse  this  view.  Bates  made  the  deed 
to  Parrisli  in  trust  for  the  benefit  of  this  society.  Parrish 
mm  a  competent  grantee,  and  the  fact  that  the  society  was 
not  then  in  a  condition  to  receive  the  benefit  of  the  trust 
as  an  ovganiMd  association,  did  not  prevent  it  from  claim- 
ing soeb  benefit  after  it  became  organized.      While  the  law 


86  Tbustbes  of  M.  E.  Ohuboh  v.  Adams.  [4  Oregon 

reqiiires  a  present  competent  grantee  to  receive  tide^  yet  a 
beneficiary  or  cestui  que  use,  though  not  in  existence  at  the 
time  of  the  grants  may  be  competent  to  claim  the  benefit  when 
ushered  into  being. 

It  is  a  principle  of  the  common  law  that  the  fee  to  real 
property  cannot  be  granted  to  commence  in  futuro,  'f  he  title 
cannot  remain  in  abeyance^  but  must  immediately* vest  Or 
not  pass  at  all;  but  its  use  may  be  limited  to  such  objects 
and  purposes  as  the  owner  may  deem  proper,  if  legitimate; 
the  grantor  having  tlie  absolute  jus  disponendi  of  the  property 
may  annex  such  conditions  to  its  enjoyment  as  he  may  de- 
sire/ if  consistent  with  public  law.  The  use  may  bd  to  some 
object  thereafter  to  be  established.  {IngUs  v.  Saihrs'  Snug 
Harbor,  3  Pet  99.)  If  there  is  a  competent  grantee  and  a 
beneficiary  capable  of  being  identified  the  conditions  of  the 
law  are  answered.  {Dutch  Church  in  Oarden  Street  v.  Mott, 
7  Paige  Ch.  R.  77.) 

The  respondent's  counsel  claims  that  grants  and  dedSca^ 
tions  to  public  and  religious  uses  form  an  exception  to  the 
general  rule  applicable  to  private  grants,  and  may  take  ef- 
fect although  there  be  no  grantee  inesse.  I  concede  tliat 
lands  may  be  dedicated  by  the  owner  to  public  or  pious  uses, 
and  that  when  the  public  have  entered  upon  the  use  of  the 
land  so  dedicated,  so  that  to  allow  it  to  be  lecilaiined  would 
be  unjust,  the  dedication  becomes  irrevocable.  (Beatty  i;. 
Kurtz,  2  Pet  R.  566 ;  OiJty  of  Cincinnati  v.  While's  Lessees, 
6  Pet  R.  431.) 

If  such  dedication  can  be  regarded  in  the  nature  of  a 
grant,  it  constitutes  the  only  exception  that  I  am  aware  of 
where  a  grantee  in  esse  can  be  dispensed  with.  I  am  rather 
inclined  to  agree  with  tlie  appellants'  counsel  that  the  law 
applicable  to  grants  to  charitable  uses  is  thd  same  in  this 
country  as  that  applicable  to  other  grants,  unless  a  dedica- 
tion may  be  included  under  the  head  of  grants.  But  I  am 
satisfied  that  the  transaction  between  Bates  and  Parrish  in 
regard  to  making  the  deed  of  June  6,  1857,  and  the  fact 
that  the  members  of  the  society  in  question,  relying  upon 
the  same,  took  possession  of  the  land  in  controversy,  built 
the  house  thereon  as  a  place  of  worship,  and  used  the  same 
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with  the  consent  and  approval  of  all  parties^  creates  in 
equify  a  good  and  valid  trust  in  favor  a£  the  soci^y,  whidh 
Bates  had  no  right  to  violate;  and  that  the  deed  from  Bates 
to  Parrish  constitated,  in  equity,  at  least,  an  agreement  to 
convey  the  land;  and  tiie  subsequent  entry  by  the  members 
of  the  society  inti>  the  possession  and  expenditmEc  of  money 
as  shown  by  the  oomplaint,  upon  the  faith  of  snek  trmsr 
action,  renders  such  agreement  valid  and  binding  upon 
Bates  and  his  grantees,  tvho  might  take  libe  title  witii  notice 
thereof. 

The  role  ordinarily  is,  that  a' mere  stranger  to  an  encu- 
toTy  contract  betweoi  third  persons  cannot  avail  himself 
of  the  benefits  of  its  provisions,  although  named  therein  as 
a  beneficiary ;  but  where  the  contract  is  of  such  a  nature 
and  has  been  so  far  acted  upon  as  to  change  the  otHidltion 
in  life  of  the  stranger,  and  to  raise  reksonlible  expectations 
in  him,  grounded  upon  the  contract,  it  constitutes  an  ex- 
ception to  the  genial  rule.  This  case  clearly  comes  within 
the  principle  of  the  exception^  It  is  not  at  all  probable 
that  the  members  of  this  aoeiely  would  have  entered  upon 
the  knd  in  question,  and  built,  and  erected,  at  great  cost 
and  tKMible,  the  cbundi  edifice  referred  to,  if  Bates  had  not 
proposed  to  give  them  the  land  in  question  and  executed 
the  deed  to  Parrish  wilih  that  intent ;  that  transaction  tetvat 
have  raised  expectations  cf  that  character  in  their  minds, 
and  induced  them  to  do  as  they  did  in  that  respect;  and 
now  to  permit  Bates,  notydthstanding  this,  to  dispose  of  the 
land  in  disregard  of  the  rights  of  the  association,  would  be 
iQ  violation  of  common  honesly  and  fair-dealing.  The  de- 
fendant Adams  having  taken  the  title  witii  full  notice  of  tbe 
facts,  must  therefore  be  regarded  as  a  trustee  of  the  legal  title 
for  the  benefit  of  the  society;  that  is,  he  took  it  impressed 
with  the  trust 

It  is  now  settled  law  that  the  Court  of 'Chancery,  before 
as  well  as  at  and  after  the  statute  of  Elizabeth,  would, 
where  the  uses  were  charitable  and  the  grantor  competent 
to  convey,  aid  a  defective  conveyance  to  uses.  (2  Kent's 
Com.  287,  and  note  '^A.'^)  And  it  appears  to  me  that  ^e 
Courts  of  this  State,  in  the  exercise  of  chancery  jurisdic- 
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tion,  should  certainly  not  hesitate  to  aid  a  defective  oonvej- 
ance  where  the  grantor  was  competent  to  convey  and  the 
grantee  competent  to  receive,  and  a  beneficiary  not  only  en- 
titled to  take  the  benefit  of  the  use,  but  has  materially  codf' 
tributed  to  the  consideration  of  the  grant. 

My  deductions  from  the  foregoing  premises  are :  That 
the  association  in  question,  known  as  the  Methodist  Prot- 
estant Church,  of  the  town  of  Jefferson,  is  entitled  to  claim 
as  a  remedy  xmder  condition  of  affairs  shown  by  the 
complaint^  and  consistent  wth  the  law  applicable  to  the 
facts,  that  the  defendant,  S.  B.  Adams,  be  declared  a  trus- 
tee of  the  legal  title  to  the  land  in  question,  for  the  use  and 
benefit  of  the  association  or  church,  for  llie  purposes  men- 
tioned in  the  complaint,  and  that  said  defendant  be  perpet- 
ually enjoined  and  restrained  from  interfering  with  such  use 
and  enjoyment  by  the  association  and  its  members.  If  tkb 
condusicm  is  correct,  the  main  question  raised  by  the  de- 
murrer to  the  ccmiplaint)  and  the  only  difficult  one  in  the 
case,  the  question  whether  the  plaintiffs  have  legal  capacity 
to  sue,  is  easily  solved.  The  association  could  not  main- 
tain a  suit  in  its  assodate  name.  The  several  members 
might  unite  as  plaintiffs  and  legally  daim  a  remedy,  but  it 
certainly  would  be  very  inconvenient  to  do  so,  and,  to  avoid 
such  difficulty,  the  L^slatnre  wisely  provided  that>  where 
the  parties  are  very  numerous,  and  it  may  be  impractieaUe 
to  bring  them  all  before  the  Court,  one  or  more  may  sue  or 
defend  for  the  benefit  of  the  whole.  (Civ.  Code,  §  381.) 
This  provision  is  but  dedaratoiy  of  a  rub  of  equity,  which 
had  existed  long  before  the  adoption  of  l^e  Code,  and 
which  the  members  of  this  association  were  entitled  to  the 
benefit  of  in  bringing  this  suit  The  plaintiffs  allege  that 
they  are  the  trustees  and  agents  of  the  association,  and 
claim  relief  for  Ihe  benefit  of  the  association  and  members 
thereof.  I  can  bnly  regard  the  suit  as  brou^t  for  the  ben- 
efit of  all  the  members  of  the  Methodist  Protestant  Church 
of  the  town  of  Jefferson,  and  in  that  view  they  certainly 
have  legal  capacity  to  sue  and  enforce  the  remedy  to  which 
the  association  is  entitled.  Under  this  view  of  the  case 
there  is  no  defect  of  plaintiffs.     It  is  to  be  presumed  liiat 
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this  church  embraced  as  many  members  as  churches  in 
general  that  are  similarly  situated^  and  to  bring  them  aQ 
before  the  Court  would  be  almost  impossible.  Snch  a 
practice  diould  not  be  tolerated.  They  are  memlxers  of  the 
association^  and  entitled  to  maintain  the  suit  for  the  benefit 
of  all  the  members  thereof.      (Beatty  v.   Kurtz,   2   Peters^ 

Neither  is  there  a  defect  of  parties  defendant  Adams 
has  the  legal  title,  and  a  fuU  and  complete  remedy  may  be 
had  without  bringing  any  of  the  other  parties  who  have 
participated  in  ihe  transaction  referred  to  before  the  Court, 
They  are  not  necessary  parties  to  a  complete  determination 
of  the  question  involved  in  the  suit. 

The  Circuit  Court,  in  pursuance  of  the  prayer  of  the 
plaintiffs,  decreed  that  the  defendant  execute  a  deed  con- 
veying the  land  to  said  plaintiffs,  as  trustees  of  said  asso- 
ciation, for  the  use  and  benefit  of  the  association,  or  that 
in  default  thereof  the  decree  operate  as  such  conveyance, 
etc  I  doubt  whether  relief  to  that  extent  could  be  legally 
claimed  or  granted  in  this  case.  I  do  not  think  t^at  the 
plaintiffs  had  a  right  to  daim  any  laemedy  beyond  that  be^ 
fore  stated.  But>  as  that  part  of  the  decree  is  more  formal 
than  otherwise  and  does  not  affdct  any  substantial  right,  it 
may  as  well  be  allowed  to  stand  uncorrected  in  that  particu- 
lar. 

The  judgment  of  the  Circuit  Court  should  therefore '  be 
iffizmed. 


A.  H.  BROWN,  Eespondent,  v.  WM.   HARPER,  WM. 
RUSBEHRT  and  H.  STEWART,  Appellants. 

UmcRABid'B  Lien  Assignable. —  Although  the  right  to  perfect  a  lien 
by  filing  notiee,  under  the  Act  concerning  liens  of  mechanica,  is  a 
privilege  to  be  exercised  by  the  person  performing  the  labor  or 
faniiBhing  the  materials,  when  the  lien  is  perfected  it  is  assign- 
able. 

Appeal  from  Raker  County. 

Thu  suit  was  brought  by  Brown,  assignee  of  Starr  and 
others,  to  foreclose  mechanic's  lien,  procured  by  them  and 
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assigned  to  Brown,  for  labor  and  material  furnished  Harper 
Jk  Kusberrj)  and  for  the  sale  of  property  for  the  benefit  of 
plaintiff,  and  also  to  cut  off  v  similar  lien  of  Stewart's  for 
labor  and  material,  furnished  to  aid  Harper  &  Budaerry. 

,  Defendants  filed  a  general  demurrer,  which  was.  overniled 
and  judgment  given  for  plaintiff.  Other  prooeedings,  but 
having  no  important  bearing  in  the  case,  were  had  in  Ihe 
Court,  below. 

B.  A.  Pierce  and  0.  0.  Curl,  for  Appellants. 

A  mechanic's  lien  is  a  personal  right,  and  not  assignable 
without  special  authority  in  the  statute.  {Caldwell  v,  Laith 
rence,  10  Wise  Z31;  Pierson  v.  Picker j  86  Me.  384;  S 
Washb.  Beal  Prop.  563 ;  Houck  on  Liens,  805  >  Roberts  v. 
Fowler,  3  E.  D.  Smith,  632 ;  Mis.  Laws,  ch.  82,  §  10.) 

« 

J.  2?.  Haines,  for  Bespondent. 

Ohoses  in  aetion  are  assignable.  (Gal.  Prao.  Act,  5; 
18  Cal.  127;  12  Cal.  98;  18  CaL  123^  2  Kern.  625.)  Mechan- 
ics' lienB  are  assignable.  (3  £.  D.  Smith,  6S2 ;  20  IT.  6.  Di- 
gest, 101,  §§  8,  9.)  .Liens  of  material-men  are  assignableu 
(1  Estee  PL  73 ;  4  Abb.  Dig.  4,  ^  10.)  Must  be  assigned  in 
writing.  (7  Cal.  889.)  Is  in  the  nature  of  a  mortgage.  (Cal 
Dig.  722.) 

By  the  Court,  Upton,  J. : 

» 

This  is  an  appeal  from  a  judgment  or  decree  foreclosing 
mechanics'  liens.  The  point  of  objection  made  by  the  ap- 
pellant is  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  or  suit,  in  that  the  plaintiff 
sues  as  assignee,  and  that  liens  for  labor  and  material  under 
the  statute  (Mis.  Laws,  ch.  32)  are  not  assignable. 

Notices  of  these  liens  were  filed  by  parties  performing  the 
work  and  furnishing  the  materials,  and  they  were  as- 
signed to  the  plaintiff  after  the  liens  were  perfected.  The 
authorities  cited  by  appellant  sustain  the  position  that 
under  statutes  similar  to  ours  the  lien  cannot  be  perfected 
by  an  assignee, — and  that  seems  to  be  fairly  inferable  from 
§§  1  and  2  of  our  statute, — but  I  lUnk  none  of  these  au* 
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thorities  sapport  the  position  that  the  perlected  Uw  oannot 
beateigned. 

The  appellant  claims  that  ^nch  aqsignment  ia  ineonaistent 
with  the  requirementa  of  §  10  of  the  statate,  and  that  tiiie 
owners  of  the  building  have  a  right  that  satisfacticMi  be  en- 
tered by  the  or^nal  Uen-holder.  The  lai^guage  ia^  '^When- 
ever any  person  having  a  lien  by  virtue  of  the  provisions  of 
this  title  shall  have  received''  payment,  he  shall  ''enter 
satisfaction  of  his  demands,"  eta  I  do  not  think  there  is 
anjdiing  in  this  section  conflicting  with  the  idea  of  the  assign- 
ability  of  the  perfected  lien.  The  cause  of  action  for  the 
w<»k  and  nuiterial,  aside  from  the  lien,  was  assignable  and 
might  have  been  reached  by  garnishee  process.  If  this  de- 
mand had  been  levied  upon  by  a  creditor  before  assignment 
but  after  the  lien  was  perfected,  I  oannot  think  such  an 
indebtedness  for  woik  and  material,  when  transfemred  by 
judicial  sale,  or  enforced  by  decree  for  the  benefit  of  the 
creditor,  would  be  treated  as  divested  of  the  character  of  a 
Uen.  I  think  there  is  nothing  in  the  statute  that  necessarily 
leads  to  the  conclusion  that  a  perfected  lien  is  not  assigna- 
ble. 

The  authorities  cited  by  the  appellant  treat  the  right  to 
Goert  and  perfect  the  lien  as  a  personal  privilege  not  trans- 
fsrable.  So  our  statute  provides  "that  any  person  who 
shall"  »  ♦  ♦  "perform  labor,"  eta,  shall  have  a  lien 
upon  filing  the  notice,  eta ;  and  ''any  pereon  wishing  to 
avail  himself  of  the  provisions  of  this  title,"  *  *  * 
"shall  file,"  eta  I  think  when  he  has  availed  himself  of 
these  provisions  and  his  rights  have  become  settled  and  vested 
there  is  no  longer  an  occasion  for  exercising  his  personal  op- 
tion, and  his  rights  are  no  longer  in  the  nature  of  a  priv- 
il^e  that  must  be  exercised  or  enjoyed  by  him  personally  in 
order  to  be  valid. 

The  record,  as  presented  by  the  transcript,  is  somewhat 
inoomplete  in  not  showing  the  time  of  filing  some  of  the 
motions  passed  upon  by  the  Circuit  Court,  and  it  is  there- 
fore difBcult  to  determine  whether  the  defendant  was  in 
default  or  whether  he  was  entitled  to  a  hearing  on  the  de- 
murzer,  or  to  say  whether  this  should  be  deemed  a  judg- 
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xnent  for  want  of  answer^  and  consequently  not  appealable. 
But,  as  upon  the  merits  presented  by  the  demurrer,  we  should 
arrive  at  the  same  conclusion  that  was  reached  in  the  Circuit 
Court,  these  questions  become  immaterial  for  the  purpoees  of 
this  cause. 

The  decision  of  the  Circuit  Court  should  be  affirmed. 


W.  C.  FOREN,  Respondent,  v.  DAVTD  DEALEY,  Appel- 
lant 

SuFFicncTCT  Akswkb. — ^If  an  ftnswer  puts  In  iraiM  tli«  material  faots  it 
is  sufficient 

Stbikiito  O17T  AH  Answer. — ^To  juBtify  striking  out  an  answer  as  false 
and  therefore  sham,  it  must  be  obvioasly  false  or  false  in  fact  and 
pleaded  in  bad  faith. 

Shak  Aifswiss. — l^am  answers  are  such  aa  an  good  in  form,  but  felae 
in  fact  and  pleaded  in  bad  faith. 

Vagueness  in  Pleading. — Mere  vagueness  in  pleading  must  be  cor- 
rected by  amendment  and  not  visited  by  judgment 

Appeal  from  Baker  County. 

The  action  is  npon  a  promissory  note  for  one  hundred  and 
fifty  dollars  and  interest,  which  purports  to  he  for  value  re- 
ceived. The  complaint  sets  out  a  copy  of  the  note,  alleges  its 
execution  and  delivery,  and  alleges  that  no  part  of  the  said 
promissory  note  or  the  interest  thereon  has  been  paid.  That 
there  is  now  due  and  owing  to  said  plaintiff  from  said  defend- 
ant on  said  promissoiy  note  the  sum  of  one  hundred  and  fifty 
dollars  in  gold  coin,  together  with  interest  in  like  gold  coin 
on  said  one  hundred  and  fifty  dollars  at  the  rate  of  twelve 
per  cent  per  annum  from  February  28,  1867. 

The  answer  admits  the  execnti6*n  and  delivery  of  the 
note  but  alleges  that  it  was  without  any  consideration; 
that  a  day  or  two  prior  to  the  execution  of  the  note,  plain- 
tiff and  defendant  had  an  accounting  and  final  settlement  of 
all  matters  between  them ;  that  at  such  settlement  a  balance 
was  struck  and  there  was  found  due  defendant  from  plain- 
tiff upwards  of  one  hundred  and  eighty  dollars;  that  there 
has  been  no  dealings  between  the   parties  sinoe   said   settle- 
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menty  and  that  defendant  ia  not  indeUed  to  plaintiff  on  $aid 
note  in  any  sum  whatever.  The  answer  further  alleges  that 
immediately  after  the  settlement  the  plaintiff  refused  to  pay 
the  defendant  the  amount  found  due,  but  then  and  there  de- 
manded that  defendant  should  make  and  deliver  the  said 
note ;  and  threatened  that  if  the  defendant  refused  to  deliver 
die  same  the  plaintiff  would  cause  the  arrest  and  imprison- 
ment of  the  defendant.  And  the  defendant  believing  $tnd 
fearing  that  Ihe  plaintiff  would  oanry  his  threat  into  execu- 
tion, did  on  account  thereof  and  without  consideration  make 
and  deliver  said  note  to  the  plaintiff.  That  there  was  no 
Ic^I  or  equitable  eause  or  right  for  Baid  threatened  arrest 
and  imprisonment  That  it  wa^  from  fear  of  said  threatei 
which  were  malicious  and  wanton,  and  not  for  any  oooflider'^ 
ation,  that  he  executed  said  note.  -  Aiid  iihdt  he  told  the  plainr 
Hff  at  the  time,  that  he  would  noit  pay  the  note. 

On  motion  of  l^e  plaintiff  the  answer  waa  stnick  out  and 
judgment  was  rendered  for  the  plaintiff. 

R.  A,  Pierce  and  C.  G.  Ourl  for  Appellant 

Want  of  oonaideration  is  a  good  defense  in  an  action  of 
this  kind.  (1  Parsw  on  Gon.  349,  250,  Ed.  of  1864 ;  8  Kent 
Com.  103,  Ed.  of  IMO ;  Jenkins  v.  8chaub,  14  Wisa  1 13011- 
weU  et  €lL  ««  Kellogg  ei  dl^,  14  Wise  461 ;  S|tory  on  Notes, 
§§  181  to  190.  Fear  of  imprisonment  is  duress  and  a  gpod 
defense.  (Whitfield  v,  Longfellow,  18  Me.  146;  1  Pars,  on 
Con.  892,  Ed.  of  1864;  3  Kent  Com.  610,  note  'V'  Ed. 
of  1860;  6  Hill's  R.  154;  Duress  Bouv.  Law  Diet) 

7.  D.  Haines,  for  Respondent , 

The  answer  is  sham.  Making  the  note  waa  a  new  deal- 
ing. (12  CaL  171 ;  14  Cal.  509 ;.  Van  Sant  PI.  603 ;  6  Cow, 
34.) 

It  was  a  note  given  after  a  settlement  Counter  claim  is 
not  well  plead.  (Van  Sant  PI.  400,  579,  603 ;  15  Barb.  360.) 

The  allegations '  of  fear,  threats  of  arrest  etc,  are  sham 
defenses,  shown  false  by  the  amended  answer  which  says  thai 
when  the  defendant  signed  the  note  he  told  the  plaintiff  that 
he  would  not  pay  it  which  does  not  show  fear.   . 
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It  is  not  shown  by  stating  facts  that  the  plaintiff  had  no 
right  to  arrest  defendant  Facts  ehotdd  be  stated.  (Van 
Sant  PL  802,  467;  5  Cal.  160;  18  How.  806;  6  Mass.  600.) 
Fraud,  duress.  (27  CaL  166;  2  Estee  PL  674;  19  How. 
69;  2  Block,  499.) 

« 

By  the  court,  Upton,  J. : 

The  only  question  presented  arises  upon  an  order  strike 
ing  out  the  linsweir  and  rendering  judgment  foir  the  plaintiff. 
Evidently  there  are  parts  of  the  answer  which,  if  they  are 
unqualified  by  the  other  parts,  amount  to  a  diefmse. 

^^If  an  answer  puts  in  issue  the  ultimate  f&ictB  resulting 
from  the  evidence,  it  is  sufficient''  {Moore  «•  Mvrdoc,  26 
OaL  624.) 

But  it  is  claimed  by  the  respondentia  counsel  and  seems  to 
have  been  held  by  die  Oireuit  Courts  that  all  the  direct  state- 
ments of  the  answer  which  would  haive  been  available,  are 
rendered  useless  by  qualifications  and  contradictions.  If  a 
defendant  sets  up  that  no  oonsideration  was  given,,  and  in  a 
second  defense  sets  forth  the  circumstiEinces  under  which  the 
note  was  given,  the  first  branch  of  the  answer  will  be  inter- 
preted by  the  second.  {Kyle  v.  Harrington,  ^1t  Abb.  Pr.  42.) 
And  if  it  appears  from  the  circumstances  that  there  was  a 
eonsideitetion,  the  first  defense,  althou^  direct  and  positive^ 
will  be  of  no  avaiL 

This  is  but  an  application  of  the  general  and  familiar  mTes 
of  pleading,  that  a  pleading  must  not  be  contradictoiy,  and 
that  a  party  is  bound  by  the  admissions  in  his  pleading. 

We  have  only  to  examine  the  answer  and  asciprt^in 
whether  it  contains  any  admission  of  a  consideration  or 
makes  any  statement  inconsistent  with  the  plea  that  the 
note  was  given  without  consideration.  The  answer  con- 
tains many  redundant  statements  in  regard  to  the  deftod- 
ant's  affairs  and  the  members  of  his  family  which  could 
not  possibly  aid  his  defense  or  serve  any  beneficial  pur- 
pose; but  we  do  not  find  in  this  array  of  circumstances 
any  statement  that  flatly  contradicts  the  plea  that  there  was 
no  consideration  for  the  note.  Nor  do  the  allegations,  taken 
as  a  whole,   show  lihat  the  note  must  have  been  founded 
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upon  safficient  oansideTatioiL.  The  eircuinstaiioe  that  the 
parties  met  a  day  or  two  before  the  note  was  made  '^and 
aooonnted,  reekoning  all  things  theretofore  existing  in  deal 
between  them,  and  dtruck  a  balance/'  is  not  entirely  incon-* 
sktent  ^th  ihe  first  pieau  The  isame  may  be  said  of  all  the 
eircamstanoe»  detailed  in  the  answer ;  notwithstanding  all 
that  is  aet  oat^  it  isi  not  impossible  that  there  was  an  adcer- 
tiined  balance  dne  to'  the  defendant,  and  he  may  bare  been 
indnced  by  threats  to  giye  the  note  without  any  good 'or 
valuable  consideration,  for  ought '  lliat  appears  in  the  (m* 
eomstances  detailed.  'No  i^darit  was  ^ed  upon  wfaieh  the 
C^urt  would  act>  as  was  done  inihe  ease  of  Bremderv.  Bosb* 
tw<?ifc  (6  Ck>w.  R  84)/  . 

The  argument  of  the  respondent  assumes  thkt  the  Comft 
can  decide  upon  the  truth  of  ihe  plea,  and  declare  an>  answer 
sham  upon  mere  probabilities.  Thus  he  claims  that  the 
allegations  in  regard  to  the  accounting  render  it  improbable 
ftat  the  account  was  settled,  or  that  no  money  was  due  to 
the  plaintiff,  and  thut  the  deef^ndantV  assertion,  'made  at 
the  time  he  signed  the  note,  ihat  he  woul^'nbt  pay  it,  renders 
it  improbable  that  he  was  intimidated  or  that  he  signed  the 
note  through  fear  of  arrest;  but  I  think  this  assumption  un- 
tenable. When  an  answer  is  objected  to  as  false,  an4  there- 
fore sham,  the  Court  should  not  proceed  upon  probabilities, 
bat  to  justify  striking  put  an  answer  on  this  ground 
it  must  be  obviously  false,  or  it  must  be  shown. to  be 
false  and  in  bad  faith,  ^'Sham  answers  are  such  aa>  are 
good  in  form,  btxt  false  in  fact^  aUd  pleaded  in  bad 
faith.**  {Oosiorfs  v.  McCahUl  d  Co.^  %8  Cal.  385 ;  Piercy  v. 
Babin,  10  CaL  22.)  None  of  the  numerous  authorities  cited 
by  the  respondent,  justify  a  Court  in  striking  out  aa  answer, 
and  rendering  a  judgment  on  the  merits,  upon  a  mere 
suspicion  of  untruth;  nor* in  rejecting  an  ahsWer'  as  oon- 
tradictory  and  thus  terminating  jhfi  case,  unless  the  state- 
nents  aUeged  to  be  contradictory  are  enlrely  inconsistent 
with  die  troth  of  the  dsdenm  that  is  well  plead.  It  cannot 
mtetj  be  asserted  from  an  inspection  of  this  answer  that  it 
eoold  not  have  been  established  on  the  trial  that  the  nets 
was  without  consideration.    If  the  tiruth  of  the  matter!  zested 
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en  probabilities^  this  entitled  the  partj  to  a  trial  It  was, 
therefore,  error  to  render  a  final  judgment  for  the  plaintiff. 

So  much  irrelevant  and  redundant  matter  is  oontained  in 
the  axiswer  and  intermingled  with  that  which  is  material,  that 
it  encumbers  the  case,  and  there  is  much  reason  to  think  the 
Court  might  well  have  made  the  order  striking  oat  the  answer 
at  the  same  time  granting  leave  to  amend  upon  terms;  and  H 
the  terms  were  not^  accepted,  might  have  rendered  this 
judgment ;  but  these  defects  do  not  warrant  a  judgment  witb^ 
out  an  opportunity  to  defend. 

^'Mere  vagueness  in  pleading  is  to  be  oorrected  by  amend'* 
menty  and  not  Visited  by  judgment^'  {KeUy  v.  Bameti,  16 
How.  Pr.  R  185 ;  Stniver  v.  Ocean  Insurance  Company,  • 
Abbott  Pr.  B.  28.) 

The  judgm^t  should  be  reversed  and  a  new  trial  granted* 


jrOHN  CFEILEY  and  MARY  O'EILEY,  Appellants,  ▼• 

JOHN  WILSON,  .Respondent 

f  • 

f 

Plkadintos — SuFFiciEWCT  OF  X  Dkhtial. — Where  in  an  action  for  the  re- 
covery of  damages,  the  defendant  pleads  accord  and  satiflfaction,  and 
the  ireplicatioA  denies  that  "in  consideration  of  t^e. payment  ai 
Mryent^-ilTe  dollars, 'or  any  other  ^um  and  the  smrgeon's  fee^''  nien>> 
tioaed  in  the  answer,  the  plaintiffs  "accepted  the  same  in  fuU  satis* 
faction  and  discharge  of  the  damages/'  etc.:.  Held,  that  while  this 
'  la  an  admission  of  the  payments,  it  is  a  denial  of  their  acceptance 
la  discharge  of  the  damages  claimed,  and,  therefor^  a  nffloiiant 
denial  of  the  settlement  set  up  in  the  answer. 

The  facts  are  stated  in  the  opinion  of  the  Court; 

8.  Httelat,  for  Appellants. 

Page  dk  Thayer,  and  Johnson  <6  McCown,  for  Respondent* 

By  the  Court,  Boisb,  J. : 

This  was  an  action  iHDUght  by  the  plaintiffs  to  recover 
damages  accruing  to  the  plaintiff,  Mary  O'Kiley,  from  the 
falling  of  oertain  seats,  erected  by  the  defendant  at  his 
cas,  whereby  the  plaintiff  was  injured* 
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The  de&ndailt,  in'  hia  special  [ajtBw^t,  aa}»:"  '    '  ;  | 

''Defendant^  for  further  ans^^^,  ft^ers  thfti  afteir  jAie  oom- 
mittlng  and  hapfJening  of  the  alleged,  and  Supposed  griev- 
anoes  and  acta,  in  the  eomplaint  Eoentioned  and  ttelove  iUb 
action,  to  wit^  on  the  said  20th  day  of  Septtonbeir,,  18^% 
the  defendant  delivered  to  the  plaintiff  iKvienty-fivci  daI]4FB 
in  coin,  and  paid  the  anrgeeak^e  IhU  fw:atte4danee>i]jK)n  A& 
wid  Maiy  O'Bilayi  and  in ,  oonsideration  ot  mth'^Bjmeskt 
to  the  anigeon  the  plaintiffs  accepted  aind  i^eoeived  tb^  aum 
of  seventy-five  dollars  afokeeaidy  in  fnU  satfefaction  and 
discharge  of  the  damages  or  liabilities,  in  tb^.  complaint  meib 
tionedy  and  of  all  the  damages  by  the  plaintiffs. suataitied  by 
reason  of  the  matteia  and  things  tbereib  alle^^ed" 

To  this  answer  the^plaintifftf  reply:  )       -. 

^'That  it  lA  n/(>t  tjfne  thlit  iplaintifb^  tfi  considaratiw  of  the 
payment  of  the  snm  of  seventy^fivof  dollars^  qn  uny  otiMr  snm, 
and  the  snigeon's  fee  for  attendanoeenpon  pUintiff,  'Maiy 
O'Siley^  accepted  the  samd  in  f  nil  saftisif  aeUon  and  discharge 
of  the  danlages  or  UabiUtiie^i  in  ther/eo^nplfiint  ioention^.«ad 
set  otkt^  hx^.at  tdl  iftf  (tb^.dfmage^.by  the  ^plaintiffs,  ctu^tain^d 
by  reason  of  the  matters  and  things  in  said  oomplfu^t-^IIgge^, 
and  plaintiffs  deny  that  they  have  eYto*f8t^§¥^fd^^j&;^1|tny 
person  or  persons  compensation  or  satisfaction  for  the 
injuiy  and  damages  in  the  complaint  in  this  action 
8et  ont" 

The  general  allegations  of  the  complaint  were  also  de- 
nied. A  trial  to  a  jnry  was  had,  and  a  verdict  for  the  plain- 
tiffs rendered,  when  the  defendant  moved  for  judgment,  not- 
withstanding the  verdict;  which  motion  was  allowed,  on  the 
gronnd  that  the  replication  did  not  deny  the  accord  'and 
satisfaction  pleaded  in  the  special  answer  of  the  defendant. 
And  the  question  to  be  determined  by  this  Court  is,  does 
the  replication  put  in  issue  the  allegations  of  said  special 
answer? 

The  answer  says  that  defendant  paid  the  surgeon's  fees 
and  paid  the  plaintiff  seventy-five  dollars,  which  was  ac- 
cepted aa  a  full  settlement  and  satisfaction  by  the  plaintiffs. 

The  reply  does  not  deny  the  receipt  of  the  money  or  the 

payment  of  the  surgeon's  fee^  which  is  therefore  admitted; 
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but  plaintiffs  naj  that  it  is  not  true  that  they  acoepted  the 
same  in  fall  satisf aetian  apd  disdiarge  of  the  damages  or 
liabilities  in  the  complaint  mentioned.  It  is  insisted  that 
it  is  Hot  sufficient  to  deny  that  an  allegation  to  be  to  the  effect, 
as  mentioned  in  the  pleading  isplied  to^  but  that  the  denial 
must  show  ihat  there  has  been  no  settlement  wliateTer. 
This  is  not  a  denial  of  a  conclusion  of  law.  A  certain  fact 
is  set  out  in  the  answer,  tx>  wit:  That  the  paymimi  of  the 
siiigeon's  fee  and  the  payment  of  seventy-five  dollars  were 
accepted  by  the  plaintiffs  as  a  full  settlement  of  the  damages ; 
this  is  to^  say,  that  such  was  the  contract  and  the  considera- 
tion thereof.  Plaintiffs  deny  that  they  ever  made  any  such 
contract  I  think  liiis  is  the  denial  of  a  fact,  and  not  the 
pleading  of  a  conclusion  of  law.  It  is  not  a  denial  of'  the 
defendant's  conclusion  of  law,  but  it  ia  the  denial  of  the  fact 
that  there  was  any  agreement  such  as  the  defendant  has  al- 
leged. To  say  that  a  certain  sum  was  accepted  is  stating  a 
fact,  and  to  deny  it  is  to  deny  a  fact  We  think  the  replica- 
tion makes  an  issue  of  fact  with  (be  answer  on  tiie  question 
as  to  -^idiether  thexe  was  an  aooeptaaoe  in  disehaigs  of  dam- 
ages or  not 
JudgpuBSDt  Mfwsad. 
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R  H.  MOORE,  Respondent,  v.  THOMAS  FLOYD  et  aL, 

Appellants. 

^BiSUcnoNS. — ^In  an.  action  against  a  sheriff  for  failing  and  refusing 
to  ^efJ  upon  property  sold  by  the  Jxtdgment-debtor  prior  to  tii^ 
caceestion,  and  remaining  1b  his  podsesaion,  tbe  Court  dnatruoted 
the  Jniy  that  the.  title  to  the  property  so  sold  was  in  the  Judgment; 
debtor,  and  that  such  property  was  subject  to  the  execution:  Eisld^ 
that  the  instrubtioii  ^as  error.  It  should  have  been  left  to  th^ 
determination  of  the  ju^  whether  the  sale  was  made  in  good  laifli 
€fr  not. 

BuBDEzi  OF  Proof. — ^When  a  sheriff  neglects  to  return  an  execution 
within  the  time  required  by  law,  or  to  levy  upon  property  as  com- 
manded in  the  Writ,  it  will  be  presumed  that  the  plaintiff  in  the 
execution  has  suffered  the  loos  of  his  debt,  until  the  coninury  la 
shown  hj  the  officer,  upon  whom  the  burden  of  progf  reatSi , 

■  « 

Appeal  from  Jackson  County. 


The  facts  hte  stated  in  the  opinion  of  the  CourL 

» 

/.  F.  Watson,  G.  W.  EaUer,  and  Hill,  Thayer  <S  WUr 
liams  for  Appellants. 

B.  F.  VoweU  and  W.  B.  WUlis,  for  Bespondent. 
[4  Oregon]  (101) 
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By  the  Courts  Thaybb^  J. : 

« 

Thifi  was  an  action  in  favor  of  the  plaintiff,  R.  H.  If oore, 
against  the  defendant^  Thpvias  Floyd,  former  Sheriff  of 
Josephine  Connty,  and  the  sureties  on  his  official  bond,  to 
recover  damages  for  an  alleged  neglect  of  duty  as  such 
Sheriff.  The  action  was  tried  before  a  jury,  who  returned 
a  verdict  for  the  plaintiff  for  the  sum  of  $3,500,  of  which 
the  plaijttiff  jremitted  the  sum  of  $291,  and  judgtjtient  was 
given  in  his  favor,  and  against  the  defendants,  for  the  bal- 
ance, $3209  and  the  costs,  from  which  the  defendants  appeal 
to  this  Court. 

The  plaintiff  claimed  that  on  the  21st  day  of  February, 
1867,  he  caused  an  execution  to  be  issued  upon  a  judgment 
in  the  Circuit  Coilirt  for  the  County  of  Josephine, '  in  his 
favor,  and  against  one  Qeorge  E.  Briggs,  and  delivered,  the 
same  to  said  Floyd,  as  such  Sheriff,  for  service.  That  Briggs, 
the  defendant  in  said  execution,  was  at  the  time  owner  and 
in  possession  of  certain  property  sufficient  to  satisfy  the  said 
execution,  which  fact  was  known  to  said  defendant  Floyd, 
and  that  he  failed  and  refused  to  levy  upon  the  same,  or 
any  other  property,  until  after  the  return  day  of  said  execu- 
tion. All  of  which  allegations  were  denied  by  the  defend- 
ants. 

The  plaintiff  gave  evidence  upon  the  trial  tending  to 
show  that  said  George  E.  Briggs  was  the  owner  and  in 
possession  of  certain  personal  property,  consisting  of  live 
stock  of  sufficient  value  to  satisfy  the  execution,  and  that 
Floyd  had  not  levied  upon  the  same,  or  upon  any  property, 
until  after  the  return  day  of  the  execution,  and  that  he  had 
not  made  any  part  of  the  money  required  thereby  to  be  col- 
lected. 

The  defendant  gave  evidence  tending  to  show  that  said 
Qeorge  E.  Briggs  had,  prior  to  the  issuance  of  said  execu- 
tion, sold  the  said  personal  property  to  one  Gk>rgee  H. 
Briggs^  and  received  his  pay  therefor.  The  defendant's 
counsel  claim  that  the  Court  erred  in  the  instructions  to 
the  jury  in  several  particulars;  and  also  in  refusing  to  in* 
struct  as  requested   by   defendant's  counseL    We   have  ex- 
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ftmined  the  bill  of  exceptiona  carefully^  and  regaid  only  two 
of  the  points  as  at  all  questionable. 

The  plaintiff  could  undoubtedly  maintain  an  action  in  sadtt. 
a  case  against  a  sheriff  ajtKi  his  iuzetiea  The  statute  gives  a 
right  of  action  for  such  <^cial  neglect  in  f aVor  of  a  parly 
who  has  been  injured  thereby,  for  the  recovery  of  his  dam* 
ages.    (Civ.  Code,  §  838.) 

Among  the  instructions  given  by  the  Court  to  the  jury  was 
the  following: 

'^  the  juiy  find  that  tile  personal  property  mentioned 
in  the  complaint  was  sold  by  Geoige  E.  Briggs  to  George 
H.  Briggs,  but  was  not  actually  deUvsred,  then  the  title  was 
in  George  E.  Briggs  and  subject  to  the  execution.'' 

This  instruction  was  duly  excepted  to  by  the  defendant's 
coanaeli  and  is  now  claimed  to  be  erroneous.  It  appears 
that  the  question  in  the  Court  below  was  as  to  whether  the 
sale  claimed  to  have  been  made  by  George  E.  Briggs  to 
Geoige  H.  Briggs  was  in  good  faith  or  not,  and  in  that  view 
of  the  transaction  the  instruction  was  given  as  above '  stated. 
The  effect  of  the  instruction  was,  that  under  the  drcum- 
slancss  of  the  case,  George  K  Briggs,  being  in  debt  to 
Moore^  a  sale  of  his  property  to  Geoige  H.  Briggs^  without 
being  followed  by  an  actual  delivery,  would  be  fraudulent 
and  void  as  against  Moore.  There  is  no  doubt  but  that  m 
transaction  of  this  character,  under  such  drcumstances^ 
would  be  very  strong  evidence  of  fraud.  When  a  debtor 
sells  personal  properly  and  retains  possession  thereof,  it  Isy 
as  against  his  creditors,  presumptive  evidence  of  fraud. 
But  can  the  Court  determine,  as  a  matter  of  law,  that  it  is 
fraudulent!  This  question  has  never  been  fully  settied  by 
ibe  Courts.  We  have  a  statute,  however,  which  provides 
that  every  sale  person  property,  *  *  *  unless  the  same 
be  accompanied  by  an  immediate  deliveiy,  *  *  *  creates 
a  presumption  of  fraud  as  against  the  creditors  of  the  sel- 
ler, *  «  «  disputable  only  by  making  it  appear  that  it 
was  made  in  good  faith."  (Civ.  Code,  §  40.) 

The  Circuit  Court  should  have  left  it  to  the  determina* 
tion  of  the  jury,  whether  the  sale  was  made  in  good  faith 
or  not    From  the  instructions  as  given,  the  jury  was  re- 
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quired  to  find  thAt  the  title  was  in  George  E.  Briggs,  pro- 
vided they  found  that  the  property  was  not  actually  deliver^ 
^.  The  jury  would  not  be  justified  in  so  finding  under  such 
a  state  of  f  acts^  if  it  appeared  that  the  sale  had  been  made  in 
good  faith,  and  there  was  evidence  given  upon  the  trial,  as 
Aown  by  the  bill  of  exceptions,  tending  to  prove  that  the 
sale  was  made  in  good  faith.  The  instruction  given,  with* 
out  the  qualification  suggested,  was  erroneous,  (See  Hounr 
ford  V.  Archer,  4  Hill,  271.) 

This  is  sufficient  to  dispose  of  the  case ;  but  as  it  has  to 
go  back  for  a  new  trial,  it  becomes  necessary  for  Ais  Court 
to  pass  upon  another  question-  The  defendant's  counsel  in 
the  Court  below  requested  the  Court  to  instruct  the  jury, 
that  if  they  found  that  defendant  Floyd  neglected  to  return 
the  execution  within  the  time  required  by  law,  and  that  no 
damages  resulted  to  plaintiff  on  account  ^of  said  failure, 
then  the  plaintiff  is  entitled  to  only  nominal  damages  for 
such  failure.  This  instruction  was  refused  and  an  excep-' 
tion  taken  to  such  refusal.  The  instruction  should  have 
been  given.  The  action  was  to  recover  damages,  and  cer- 
tainly the  plaintitf  should  recover  no  more  than  his  actual 
damages,  unless  the  neglect  of  the  officer  had  been  •  willful j 
in  which  case  exemplary  damages  might  be  recovered 
ligainst  him.  I  am  not  aware  that  any  of  the  authorities  go 
beyond  this,  although  there  has  been  a  great  diversity  of 
opinion  as  to  what  should  be  the  rule  of  liability  in  such 
eases. 

The  conclusion  this  -Court  has  arrived  at  upon  the  point 
last  referred  to  is:  That  where  a  Sheriff  neglects  to  return 
an  execution  within  the  time  required  by  law,  or  to  levy 
upon  property  as  commanded  by  the  writ,  prima  facie  the 
plaintiff  in  the  execution  has  lost  his  entire  debt,  and  the 
burden  of  proof  is  upon  the  Sheriff  to  show  to  the  contrary. 
The  Sheriff  may  mitigate  the  damages  by  proving  the  ex- 
tent of  the  loss  the  plaintiff  in  tlie  execution  has  suffered, 
by  showing  that  the  execution  debtor  was  insolvent,  or  any 
fact  which  would  legally  tend"  to  show  the  actual  amount  of 
damages  the  plaintiff  has  sustained.  Upon  this  point  we 
are  inclined  to  adopt  the  rule  laid  down  in  Stevens  v.  Bowe 
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(3  Denio  &  IT.  Y.  B.  327),  althougb  it  seems  to  have  been 
questioiied  by  later  decisiond  of  that  StatD. 
Judgment  reversed  and  new  trial  ordered* 


JAMES  ANDERSON,  Appellant,  ▼.  T.  J.  BAXTER, 

Respondent 

MOKTOAOB— Surr  to  FOBKOLOBI  is  not  VOa  the  DETEIOillTATION  ov  Airr 

KioHT  OB  Claim  to  ob  Intebest  nr  Rsai.  Pbopbbtt. — ^A  suit  to 
foreclose  a  mortgage  is  not  for  the  determinatioB  of  any  right,  or 
daim  to,  or  interest  in  real  property,  within  the  meaning  of  section 
378  of  the  Civil  Code.  It  is  the  mere  coAlection  of  a  disbt  dbarged 
vpon  spedflc  property  by  resorting  to  the  property  as  a  means  of 
satisfying  it. 

BiATUTB  or  LzMTTATioirB. — ^The  absence  of  a  mortgagor  from  the  State 
win  not  prevent  the  Statute  of  Limitations  from  running  on  the 
mortgagee's  right  to  foreclose.  Kquity  acts .  by  analogy  to  the  ruleB 
of  law.  A  suit  of  foreclosure  is  in  effect  a  proceeding  in  rem, 
Diere  is  no  analogy  in  the  application  of  the  Statute  of  Limitations 
between  sneh  a  proceeding  and  actions  at  law. 

SmBCT  or  PossEssioiT. — ^A  mortgagee  or  his  assignee  in  possession  oe- 
eapies  a  position,  in  a  suit  to  foreclose,  no  more  favorable  than  if 
out  of  possession. 

PAnoRT— What  is,  to  take  a  Suit  out  or  the  Statute  or  Ldota- 
Tioirs. — A  payment  by  operation  of  law,  or  admowledged  by  the 
ereditor  on  aeoount  of  aa' equitable  setroff  or  counter-claim,  which 
the  dditor  might  insist  upon,  but  which  he  has  never  claimed  to 
have  applied  as  such,  is  not  such  a  payment  as  will  operate  to 
pvevait  the  Statute  of  Limitations  from  running. 

Appeal  from  Marion  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

MdUorjf  &  Shaw  cmd  S.  D.  Shaituck,  for  Appellant 

The  receipt  of  the  rents  and  profits  of  lands  by  a  mort- 
gagee or  his  assignee  in  possession,  is  payment  pro  tarUo  of 
the  money  due  on  the  mortgage.  (Powell  (jtn  Mortgages,  225* 
228 ;  Waring  v.  Smyth,  2  Barb.  Ck  R.  135 ;  Shaler  v.  Signer, 
44  Barb.  614 ;  4  Kent,  166.) 

Unless  a  period  of  ten  years  has  elapsed  since  the  last  rents 
and  pudfits  were  teceived,.the  statute  has  not  run  against  the 
mortgags.  (Civ.  Code^  §§  24,  25 ;  Powell  on  Mortgages,  249, 
260.) 
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A  mortgagee  or  his  assignee  in  possession  of  mortgaged 
premises  may  defend  that  possession  until  the  debt  secured 
by  the  mortgage  is  paid,  either  from  the  rents  and  profits,  or 
by  the  mortgagor,  or  by  some  one  for  him  or  representing  his 
interest  The  provision  of  the  Code  denying  to  the  mortgagee 
the  right  to  his  action  of  ejectment  for  the  possession  with- 
out a  foreclosure  and  sale  (Civ.  Code,  §  323)  does  not  de- 
prive him  of  his  right  to  defend  his  possession  under  his 
mortgage  when  obtained  by  lawful  means.  (Jackson  v. 
Winkler,  10  John.  E.  480 ;  Jackson  v.  Bowen,  7  Cow.  R.  20, 
21 ;  Jackson  v.  Meyers^  11  Wend.  538,  539 ;  Van  Duyne  v. 
Thayre,  14  Wend.  234 ;  Phyfe  v.  Riley,  15  Wend.  248 ;  Wat- 
son V.  Spence,  20  Wend.  263 ;  Waring  v.  Smyth,  2  John.  Ch. 
186 ;  Casey  v.  Buttolph,  12  Barb.  N.  Y.  638 ;  St  John  v* 
Bumpstead,  17  Barb.  N.  Y.  102 ;  Monroe  t;.  Merchant,  26 
Barb.  N.  Y.  406 ;  Mickles  v.  Townsend,  18  N.  Y.  584 ;  Ghase 
V,  Peck,  21  N.  Y,  586;  Smith  v.  Oarder,  42  Barb.  N.  Y. 
364;  44  Barb.  N.  Y.  613;  Ruch  v.  Roll,  1  Smith's  L  Gas. 
816;  Button  v.  WarschoAier,  625.) 

A  mortgagee  in  possession  has  an  interest  in  the  premises 
which,  he  has  not  when  not  in  possession.  In  possession,  he 
is  entitled  to  rents  and  profits,  and  may  defend  his  possession 
against  the  mortgagor  and  those  claiming  under  him.  (Pow- 
ell on  Mortgages,  235;  Dougherty  v^  Randall,  8  Mich.  581; 
21  K  Y.  343.) 

Williams  &  WilliSj  for  Respondent. 

A  mortgage  creates  no  right  to  or  interest  in  the  land 
mortgaged.  It  is  only  a  lien  thereon,  similar  in  character 
to  the  liens  created  by  judgments  generally.  (Session  Laws 
1870,  265 ;  9  Cal.  411 ;  89  Gal.  247 ;  8  Denio,  284 ;  21  K  Y. 
847;  6  Conn.  161.)  The  time  that  the  mortgagor  resides 
out  of  the  State  is  deemed  a  part  of  the  period  of  limita- 
tions. (Id.)  Possession  by  the  mortgagee,  without  the 
mortgagor's  consent,  does  not  operate  to  enlarge  the  mort- 
gagee's rights.  (Civ.  Code,  §  823 ;  9  CaL  411,  428 ;  17  CaL 
598;SCf  CaL42,  52.) 
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Bj  the  Goiirt>  Tha^eb^  J. : 

< 

Thia  is  a  suit  by  the  appellant,  James  Anderson,  as  plain- 
tiff, to  forecloee  a  mortgage*  upon  certain  real  property  sit- 
uated in  the  county  of  Marion.  The'  complaint  was  filed  cm 
the  —  day  of  April,  1870.  The  respondent,  T.  J.  Baxter,  de- 
fendant in  the  Court  below,'  demurred  to  the  complaint  on 
the  grounds  that  the  suit  had  not  been  commenced  within 
the  time  limited  by  the  Code,  The  Circuit  Court  overruled 
the  demurrer,  and  the  defendant  appealed  from  the  decision 
to  this  Court  The  appeal  was  heard  at  the  term  of  thia 
Court  held  in  the  year  1870,  and  the  decision  of  the  Circuit 
Court  upon  the  demurrer  was  reyersed  and  the  cause  re- 
manded to  the  Court  below  for  further  proceedings. 

The  case  eoming  on  to  be  heard  in  the  Circuit  Court  upon 
the  mandate  of  this  Court  filed  ihete,  judgment  was  given  in 
favor  of  the  defendant  and  against  the  plaintiff  for  the  006t9 
and  disbursements,  and  the  plaintiff,  by  leave  of  that  Courts 
filed  an  amended  complaint  in  the  suit,  to  which  the  de- 
fendant interposed  a  demurrer  upon  the  same  grounds  as 
befbre.  The  Circuit  Court,  at  a  term  thereof  held  in  Jan- 
uary, 1871,  regarding  the  decision  of  this  Court  upon  the 
former  appeal  as  decisive  of  the  question  raised  by  the  de- 
murrer to  the  amended  complaint^  sustained  the  same  and 
gave  judgment  for  the  defendant,  from  which  the  plaintiff 
brings  this  appeal. 

The  only  question  we  are  necessarily  required  to  consider 
is,  whether  or  not  the  amended  complaint  referred  to  pre* 
sents  a  state  of  facts  that  takes  the  case  out  of  the  principles 
of  law  determined  by  this  Court  upon  a  former  ap* 
p^ 

But  as  no  opinion  was  then  written,  it  has  been  deemed  Ad- 
visable to  give  at  this  time  the  opinion  of  the  Court  upon  the 
questions  determined  in  this  case  at  the  former  term  as  well 
as  those  now  submitted  for  bur  consideration. 

The  plaintiff  alleges  in  his  complaint,  in  substance,  that 
on  the  14th  day  of  October,  1857,  one  William  H.  Nordyke 
and  wife  sold  and  conveyed,  by  deed  of  that  date,  the  real 
property  in  question  to  Nathan   Howe   and   Horace   Howe, 
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Jr.  That  said  Howes  on  the  eaaooe  .day.  i^^ceouted  to  aaid 
Ifordyke  a  mortgage  upon  said  property  to  secure  eighteen 
hundred  doUars  of  the  purohafle-money  thereof,  oonditioned 
tt>-be  paid  in  two  installments  of  nine  hundred  dollars. eaeb^ 
in  one  and  two  years  from  date^  with  interest  Thut  the 
mortgage  contained  a  dause  that  until  default  by  mort- 
gagors in  the  performance  of  sftid  condition,  it  should  be 
lawful  for  them  to  retain  the  possession  of  the  said  property 
and  to  use.  and  enjoy  the  same«  That  mortgagors  wholly 
failed  to  pay  the  money  or  interest  secured  to  be  paid  by 
the  said  mortgage^  and  abandoned  the  said  mortgaged  prem- 
ises and  went  out  of  the  (then)  Territory  (now  State)  of 
Oregon,  and  have  continuously  ever  since  remained  out  of 
said  possession  and  absent  from  the  State. 

That  after  the  default  in  the  payment  of  said  money,  the 
said  Nordyke,  the  mortgagee,  entered  and  took  peaceable 
possession  of  said  premises  under  his  said  mortgage,  and 
being  so  in  possession  thereof,  he,  on  the  12th  day  of  May, 
1869,  in  coomideraticm  of  twenty*two  hundred  dollars,  sold 
and  assigned  the  said  mortgage  to  the  plaintiff,  which  as- 
signment was,  at  or  about  the  day  aforesaid,  duly  acknowl*^ 
edged  and  recorded ;  and  ihe  said  mortgagee  then  Bnd  there 
delivered  said  mortgage,  and  the  possession  of  the  said 
premises,  to  said  plaintiff,  who  then  and  there  peaoeably 
entered  and  has  continuously  ever  si|ioe  remained. in  the 
quiet  and  undisturbed  possession  thereof  to  the  present  time, 
and  haa  received  the  rents  and  profits  thereof,  paid  the  tases 
and  other  necessary  expenses  for  repairs,  and  made  valuable 
improvements  thereon,  an  account  of  which  was  set  f o^  in 
said  complaint,  in  a  bill  of  particulars,  in  vrbkik  the  mort- 
gagors were  credited  for  the  use  of  the  premises  for  each  year, 
and  were  chai^d  with  the  taxes  paid,  and  the  expense  of  im- 
provements. 

The  plaintiff  also  alleges^  upon  information  and  beliei^ 
lliat  said  Horace  Howe,  Jr.,  died  out  of  the  State  about  the 
year  1862,  or  1863 ;  that  he  left  90  will,  and  no  widow  or 
children,  and  that  Horace  Howe  is  the  father,  and  the  only 
surviving  heir-at-law  of  the  said  Horace  Howe,  Jr. ;  that  on 
or  about  the  11th  day  of  March,  1870,  said  Nathan  Howe, 
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md  his  wife,  and  the  fltaid  Haraoe  Howe,  for  the  consider^^ 
tion  of  ome  hBiubed  and  fifty  ddlara^  conveyed,  by  qaxtr 
dtim  deed,  all  their  right,  title  and  interest  in.  said  pseinifies; 
to  said  defendant  T.  J.  Baxter,  "siAo  took,  with  full  x^otioe. 
of  pltintiflPa  mortgage^. poesession  and  rights  in  the!. prem- 
ises. The  plaintifi  alao  sets  cmt  in  the  complaint  a  eop;  of 
Ae  mortgage;  but  it  is  not  alleged;  .ii<Hr  does  it  appear,  that 
uiy  personal  /obligation  for  the  payment  of  the  debt  ^as 
given  hy  tiie  mortgagors,  or  by  the  defendant ;  nor  ia  there 
any  covenant  in  the  mortgage  for  the.  payment  of  the  siun  in* 
tslided  thereby  to  be  secured.  * 

Plaintiff  prays  relief,  that  said  aootmnt  be  examined,  tod> 
tfter  ascertaining  the  balance  due  upon  the  mortgage,:  tl^^tc 
the  said  premises  be  decreed  to  be  sold  and  said  balance 
and  the  costs  and  disbursements  of  the  suit  be  paid  otft.ef  the 
proceeds.  .....  »i 

The  question  raised  by  the  demurrer,  is  as  to  whethert 
the  suit  has  been  commenced  within  the  time  limited  by 
the  Code  of  Civil  Procedure. 

Section  878  of  the  Oivil  Code  provides  that  a  suit  shall 
be  commenced  within  tihe  time  limited  to  commence  on  ac-. 
tioo,  as  provided  in  title  second,  chapter  lone,  of  the  Code,, 
and  further  provides,  ^^That  a  suit  for  the  determination  .o£ 
any  right  or  claim  to,  or  interest  in  real  properly  >  shall  be 
deemed  within  the  limitation  provided  for  actions  for  the. 
recovery  of  tiie  possession  of  real  property.'' 

Section  four,  titie  second  of  chapter  one  of  the  Cede^ 
provides  that  /actions  for  the  recovery  of  real  property,  .  or 
for  the  recovery  of  the  possession  thereof,  shall  be .  <»in-^ 
menced  within  twenty  years.  And  subdivision  two  of  sec-: 
tion  five^  title  second,  chapter  one,  provides,  that .  actions, 
upon  sealed  instruments  shall  be  commenced  within  ten 
years.  The  case  at  bar  falls  within  these*  provisions  of  the 
statute,  and  it  will  readily  be  observed  that  if  it  is  a  ''suit 
for  the  determination  of  any  particular  right  or  claim  to,  or 
interest  in  real  property,''  the  time  is  limited  to  twenty 
jears.  But  if  it  is  a  suit  upon  a  sealed  instrument,  and 
not  for  the  determination  of  any  right  or  claim  to^  or  in- 
toesfe  in  real   property,   then   it   is  limited  to  ten   years. 
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Formerly^  a  mortgage' of  real  property  was  r^;arided  as  a 
obmvejanoe  of  the  legal  title,  subjeot^  of  courfle^  to  be  de« 
feated  by  tiie  performance  of  a  oonditioiiy  and  this  doctrine 
still  preyails  to  some  extent  Courts  of  equityi  ho'weyery 
have  always  regarded  a  mortgage  as  a  mere  security  for  a 
debt,  and  the  foreclosure  thereof  as  a  proceeding  to  satisfy 
the  debt  secured  thexefay;  and  Courts  of  law  as  well  as 
Courts  of  equity,  in  many  of  the  States,  have  taken  ilia 
same  view;  that  is,  that  a  mortgage  was  a  mere  lien  or 
pledge,  and  that  tlie  general  title  to  the  mortgaged  prop*. 
erty  was  in  the  mortgagor.  In  the  language  of  one  of  tib0 
authorities,  'The  mortgagee  has  neither  a  jus  in  re  nor  ad 
refn>,  but  a  specific  lien,  similar  in  character  to  a  general 
lien  created  by  a  judgment  upon  the  land  of  the  judgment- 
debtor/'  (8  Denio,  282.)  However  this  may  be,  as  a  mat* 
ter  of  strict  law,  I  am  satisfied  that  a  suit  to  foreclose  a 
(mortgage  is  not  for  the  determination  of  any  right  or  claim 
tp,  or  interest  in  real  property,  but  a  proceeding  to  hav^ 
the  mortgaged  property  adjudged  to  be  sold  to  satisfy  ther 
diebt  secured  thereby ;  at  least  this  is  in  accordance  with  the 
express  provisions  of  our  statute.  (Civ.  Code,  §  410.)  In 
such  a  suit  the  title  to  the  mortgaged  premises  is  in  nowise 
drawn  in  question.  The  adjudicUttion  is  merely  as  to  the 
fact  of  the  execution  of  the  mortgage,  the  amount  due  tfaere^ 
on,  and  the  sale  of  the  property  to  satisfy  the  debt  secui^  It 
is  the  mere  collection  of  a  debt  charged  upon  specific  property 
by  resorting  to  the  property  as  a  means  of  satisfying  it  If 
it  were  a  suit  to  divest  a  party  of  title,  or  to  establish  some 
right  regarding  the  title  to  real  property,  it  woxdd  stand  upon 
a  different  footing;  but  the  mortgage  being  in  equity  only  a 
chose  in  action,  a  suit  to  foreclose  it  is  more  analogous  to  an 
action  upon  a  sealed  instrument,  and  should  be  governed  by 
the  same  rule  of  limitation. 

Another  question  which  arises  in  this  case  is,  whether  the 
time  the  mortgagor,  when  the  cause  of  suit  shall  accrue,  or 
after  it  accrues,  is  out  of  the  State,  shall  be  deemed  a  part  of 
the  period  of  limitation. 

Section  sixteen,  page  143,  Civil  Code,  provides  as  fol- 
lows:   ^^If,  when  the  cause  of   action   shall   accrue   agftinst 
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any  person  "who  shall  be  out  of  the  State,  «•  «  «  :<f 
such  action  may  be  oonunenbdd  \viihm '  the  times  berem 
respectively  limited,  after  the  letnm  of  gach  persoli  into 
the  State;  and  i^  after  such  cause  of  action  shall  have  ac* 
cmed,  such  perscm  shall  depart  f rom,  and  reside  out  of 
this  State,  *****  the  tinie  of  his  absence  shall 
not  be  deemed  or  taken  as  any  part  of  the  time  limited  for 
the  commencement  of  such  action."  It  is  ui^d  that  the 
provisions  of  the  above  section  should  be  mide  applicable 
to  this  case ;  that  the  time  for  the  eommenoement  of  a  suit 
being  limited  by  §  874  of  the  Code/  before  mentioned,  to 
the  time  for  the  commencement  of  an  action,  as  provided 
by  title  second,  chapter  one,  it  must,  in  all  cases,  be  tkken 
with  the  qualifications  contained  in  said  titl^  I  do  not 
think  that  view  a  reasonable  construction  of  the  statute. 
The  provision  referred  to,  that  a  suit  shall  only  be  com*- 
menced  withiil  the  time  limited  to  commence  an  actioii,  is 
a  declaratory  Act  A  Court  of  eqliity  always  would  refiise 
relief  where,  under  like  circumstances,  the  daim'  would  be 
barred  at  law  by  the  Statute  of  Limitations;  although  ti» 
statute,  in  terms,  sftiould  be  applicaUe  to  Courts  of  law  only^ 
Equity,  in  such  cases,  acts  by  Imakgy  to  the  rfvles  of  law; 
(Story's  Equity,  Juris*  §  64.)  , 

I  cannot  think  the  Legislature  intended  iJuKt  the  qualifi^ 
cation  referred  to  should  ajqil^,  ei&sept  whdre  the  eircum*- 
stances  are  similaiv  If  th6  relief  sdught  had  been  a  decrto 
in  penanan^  the  analogy  wOuld  be  sufficiently  complete, 
and  the  period  of  such  absence  not  be  induded  as  any  part 
of  th6  time  limited  Such  absence  in  that  case  Wolnld 
suspend,  or  at  least  affect  the  party's  remedy,  which  is  the 
only  reason  for  the  azoeption.  Li  this  case,  the  plaintiff 
can  daim  no  remedy,  except  to  have  the  property  in  ques^ 
tion  adjudged  to  be  sold  to  satisfy  the  debt  secured  there* 
by.  It  was  in  effect  a  proceeding  in  rem,  And  the  absence 
of  the  mortgagors  did  not  interfere  with  the  prosecution  of 
hia  remedy,  or  render  it  less  effectuaL  If  the  absence  of 
the  mortgagors  in  this  case  prevented  the  Statute  of  Limita- 
tions from  ranniug^  then  the* same  result  would  have  fo^ 
lowed  if  the  premises^had  been  sold  to  defendant  ifae  next 
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flay'^aftet*  the  exeeationof  the  mortgage,  and  he  had  gone 
into  possession  and  remained  in  possessioin  thereof;  and  in 
fact,  tiie  statute  would  never  run  so  long  as  the  mortgagors 
shonld  remain  awaj  from  the  State.  Where  a  personal  obli- 
gation is 'sought  to  be  enforced,  the  provisions  of  §  16  re- 
ferred to,  would  undoubtedly  apply;  but  where  the  only 
remedy  is  against  the  property,  T^ich  has  a  fixed -^u^,  the 
tBonstruction  contended  for  would  be  unreasonable. 
'  It  is  also  claimed  that  as  the  mortgagee  and  his  assignee 
the  plaintiff,  took  and  retained  possession  of  the  mortgaged 
premises,  after  their  abandonment  by  the  mortgagors,  and 
faiade  improvements,  and  received  the  rents  and  profits,  and 
nsed  and  ooenpied  the  same,  it  todt  the  case  out  of  the 
Statute  oi  Limitations.  That  the  morf^agors,  and  their 
grantee,  the  defendant,  having  the  right  to  compel  the 
plaintiff  to  aocount  for  audi  use  and  occupation,  and  to 
vpply  the  same  towards  the  payment  of  the  debt,  the  plain- 
tiff therefore  has  llie  right  to  make  such  appli(»tion,  and  it 
will  in  effect  be  a  payn^ent,  and  bring  the  case  within  the 
provisions  of  §  25  of  said  Article  Second.  Said  §  25 
provides  that,  **whenever  any  payment  of  principal  or  in- 
terest has  been,  or  shall  be  made,  upon  existing  con- 
tract, whether  it  be  a  bill  of  exchange,  promissory  note, 
bond  or  other  evidence  of  indebtedness,  if  such  payment 
be  made  after  the  same  shall  have  become  dne^  the  limitation 
shall 'commence  from  the  time  Ihe  last  payment  was  made.'^ 
.  I  do  not  think  we  are  called  upon  at  thi&  time  to  deter- 
myine  the  rightd  of  a  mortgagee  in  possession,  so  far  as  his 
right  to  defend  his  possession  until  the  debt  secured  by  the 
mortgage  is  paid.  That  question  does  not  properly  arise  at 
this  time.  Had  this  been  an  action  by  the  mortgagors,  or 
their  /grantees,  to  recover  possession  of  the  mortgaged  prop- 
erty, it  would  have  been  pertinent,  and  the  list  of  author- 
ities, cited  by  the  appellant's  counsel  upon  that  point,  been 
entitled  to  consideration ;  but  it  is  a  suit  to  foreclose  a  mort- 
gage, and  the  right  to  the  possession,  its  being  lawful  or 
unlawful,  is  of  no  consequence.  .  The  view  I  take  is:  That 
a  mortgagee,  or  his  assignee  in  possession,  in  a  suit  to  fore- 
dose  the  mdrt^igB  occupies  no   more  favorable   position 
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than  if  out  of  pofisesfluoxi;  that  his  ri^t  to  Jadntaiu  {KHttesh 
sion  under  a  mortgagB,  iriin  he  has  lawfully  acquired  it^ 
if  he  has  such  rights  does  not  depend  upon  his  halving  a^ 
nmedy  to  f oieelose  the  mortgage.  His  remedy^  by  action 
or  snity  may  be  barred  and  still  the  obligation  of  the  debt 
be  unimpaired;  that  he  might  have  the  right  to  hold  the  prop- 
erty as  a  pledge>  when  he  could  not  enforce  a  .collection  of 
his  debt  in  an  ordinary  way.  The  Statute  of  Limitations 
only  goes  to  the  rempdy  by  action  or  suit    (14  N.  T.  16.) 

If  a  payment  made  by  the  mortgagor  upon  the  mortgage 
debty  after  the  same  beoosnes  due,  brings  the  case  withixi 
Ae  provisiotis  of  ^  said  §  26,  and  tiie  limitation  only  eom- 
menoes  from  the  time  of  such  payment,  yet  I  cannot  re- 
gard the  payment  contended  for  by  plaintiffs  counsel  as 
the  kind  of  payment  contemplated  by  tiie  statute  referred 
to.  A  payment  by  a  debtor  of  a  part  of  his  debt  is  e<Juiv- 
alent  to  a  new  promise  to  pay  the  debt  Such  payment, 
howerer,  must  be  the  direct^  Toluntoiy  act  of  the  debtor. 
A  payment  by  operation  of  law,  or  acknowledged  by  the 
creditor  on  account  of  an  equitable  set:off,  or  cbuliter  claini 
which  the  debtor  might  insist  upon,  but  which  he  has  never 
claimed  to  hare  applied  as  such;  cannot  be  regarded  as  such 
payment,  and  ft&  application  by  the  cifeditor  of  such  miatter 
as  payment,  without  llie  assent',  of  the  debtor,  would  not 
prevent  the  running  of  the  Statute  of  Limitations.  Had  the 
facts  been,  thdt  the  mortgagee  went  •  into  possesion  under 
an  agreement  with  the  mortgagors  that  be  should  oooupy 
the  premises  and  apply  the  •  rente  and  profits  in.  extinguish- 
noent  of  the  debt  and  interest,  the  case  would  havfe  been 
differtnt  upon  that  point  If  the  application  of  the  rents 
had  been  under  such  an  ttrhingement,  expressly  made  b^ 
tween  the  parties,  I  think  it  would  have  been  such  a  pay- 
ment as  I  have  indicated;  but  under  the  circumstances  there 
has  heen  no  mutoality,  no  yneeting  of  the  minds  of  the  par^ 
ties,  a  mere  ex  ^parte  application,  and  nothing  upon  the  part 
of  the  mortgagors  showing  an  intention  to  acknowledge  a 
bbding,  existing  obligation  on^iheir  part 

The  jndgmeiife  of  the  Qiteuit  Court  should  therefore  be 
affinDsd* 

4  Owgwij    8 
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THOMAS  CROSS,  Appellailt,  v.  ELTAS  CHICH£STEB» 

Bespohdenl 

Oosn. — ^Tlie  dedsion  of  a  Circuit  Court  determining  tiie  amount  of 
costs  taxaUs  in  a  case,  may  ba  reviewed  In  tlie  Snpittme  Omnt  on 
appeal. 

UirDKBXAJCiNO,  WHDr  TOO  Laxs  lOB  Fujif o. — If  tha  undertaking  on  ap- 
peal is  not  filed  within  ten  days  after  the  service  of  notice  of  ap- 
peal, it  is  too  late,  and  the  cause  will  be  dismissed  unless  leave  is 
obtained  to  perfect  the  appeal. 

liBAW  TO  PsBRBCT  Afpbal. — It  is  too  Uts  to  apply  for  leave  to 
perfect  the  appeal  after  the  motion  to  ditoiss  is  brought  on  for 
hearing. 

AlvnuviTS  SHomo  vm  Fujed,  When. — ^Affidavits  to  be  read  ta  support 
of  the  cross  motion  should  be  filed  befovs  tha  motkni  is  brought 
on  for  hearing. 

Cost-Bill. — ^In  taxing  costs  the  practice  requires  a  cost-bill  or  statement 
of  disbursements,  which  must  state  the  items  separately,  specifying 
the  amount  of  each  item  and  for  what  the  expense  is  Sncvrred,  and 
it  must  be  verified. 

ISBic — ^VEEonoATiON. — Such  verification  is  sufficient,  if  the  party  deposea 
that  the  items  of  the  bill  or  statement  are  correct  as  the  deponent 
verily  believw,  and  that  the  liaUlily  has  been  neoessarily  in* 
cuned. 

Qbibotxon  jo  Cost-Bill. — ^The  written  objection  to  the  bill  need  not  be 
on  oath,  but  it  must  point  out  particularly  the  errors  in  the  bill. 

r 

Apfbai.  from  Lan^  County, 

The  appeal  is  f rOm*  a  judgment  of  the  Oircaii  Cooipt  af- 
firming a  taxati<»L  of  dosts  bj  the  Clerk. 

Before  a  hearing  wag  had  upon  the  merits  qi  the  oauae  a 
motion  was  submitted  by  respondent  to  dismist  the  appeal 
upon  these  grounds: 

First,  The  order,  affecting  only  the  taxation  of  costB^  is 
not  a  ''final  decision." 

Second.  The  undertaking  was  not  filed  within  ten  days 
after  the  semoe  of  the  notice  of  appeaL 

Pending  the  alignment  of  the  motion,  counsel  for  appel- 
lant asked  leave  to  perfect  the  appeal  nunc  pro  tunc,  and 
offered  to  file  an  affidavit  in  support  of  such  request 

Upon  the  motion  to  dismisBi  Upton,  J*,  delivering  the 
opinion  of  the  Courts  said: 

'^By  the  Constitution  it  is  provided  that  'the  Supreme 
Court  shall  have  jurisdiction  only  to  reivise  the  fioi&l  decis- 
ions of  the  Circuit  Courts.'     We  hold  that  a  dedi«ion  of 
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a  Ciicnit  Ckmrt  finally  determiiiiiig^  the  amount  of  costs  tax* 
aUe  in  a  case  is  within  this  provision  and  is  Teviewable  in 
this  Conrt 

^^On  the  second  gronnd  of  the  inotion^  the  Court  iJs  of 
opinion,  that  the  undertaking  was  filed  too  late^  it  not  being 
filed  'within  ten  da js  after  service  of  the  notice  of  appeal  ^ 
and  that  the  motion  must  be  granted  unless  leave  be  given 
to  perfect  the  appeal. 

''The  appellant's  counsel,  in  the  course  of  their  alignment 
on  this  motion,  expressed  a  willingnen  to  file  >  a  new  un- 
dertaking and  to  apply  for  leave  to  perfect  the  appeal  by 
that  method  if  the  Court  thought  a  new  undertaking  neO' 
easaiy.  We  do  not  deem  it  a  correct  practice  to  entertain 
such  a  proposition  made  after  the  motion  to  dismiss  is 
brought  on  for  aigument.  The  application  for  that  pah 
poee  ought  to  have  been  made  in  the  form  of  a  cross  mo^ 
tion,  and  if  any  affidavits  were  relied  upon  in  support  of 
the  application,  th^  should  have  been  filed  before  the 
motion  to  dismiss  was  brought  on  for  heiEuing,  to  that  the 
whole  matter  would  be  presented  ^  for  consideration.  If 
the  respondent  insists  on  the  second  ground,  the  motion  to 
dismiss  will  be  granted,^ 

Sespondent  having  filed  an  undertaking  wiubo  pro  tunc, 
appellant  waived  the  second  ground  of  his  moCioiL  to  dismisb 
and  the  cause  was  submitted  on  its  merits^ 

Mattory  £  Shaw,  for  Appellant 

EUsworih  k  Walton,  for  Hespondeni 

By  the  Court,  Upton/  J. : 

It  appears  from  the  transcript  that   the   defendant  filed 


the  Clerk,  under  §  646  of  the  Practice  Act,  a  state- 
ment of  his  disbursements,  the  items  of  which  were  for 
witnesses'  fees,  in  which  he  specified  the  name  of  each  wit- 
ness and  the  amount  of  the  disbursement,  setting  out  each 
item  in  the  following  form : 

" , days, miles,  $ ,*' 

giving  the   name  of  the  witness,  the  number  of  days,  the 
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number  of  miles,  and  the  amonnt  daianed  for  efloh  witneBs^. 
The  statement  was  verified. 

The  appellant  filed  the  following  objections: 

^^Ist  It  does  not  appear  from  said  bill  of  disbursements 
or  the  affidavit  thereto,  that  the  persons  therein  n^ed  as 
witnesses  actually  and  necessarily  traveled  the  number  of 
miles  charged  therein  or  that  they  all  or  any  of  them  ac- 
tually attended  the  Court  the  number  of  days  charged,  as  witr 
nesses  only. 

^^2d.  It  does  not  appear  from  said  bill  of  disbursements 
that  the  defendant  has  paid,  or  is  liable  to  pity  to  the  per: 
sons  named  as  witnesses,  the  amount  therein  charigsd. 

^^3d.  It  does  not  appear  from  said  bill  of  disbursements 
that  the  said  witnesses,  or  any  of  them,  were  material  for  the 
defense  of  this  action ;  tbat  they  or  either  of  th^cn  were  sworn 
and  examined  in  the  trial.'' 

The  respondent  filed  an  amended  verification  to  the  bill 
of  disbursements,  whereupon  the  Clerk  made  an  order  allow* 
ing  the  bill,  and  the  Circuit  Court  affirmed  the  orden 

The  only  points  it  is  necessary  to  consider  in  reviewing 
the  decision  of  ihe  Circuit  Court,  are  whether  the  originfd 
statement  of  disbursements  filed  by  tiie  respondent,  and 
its  verification,  were  in  compliant  with  §  546  of  the 
Pr^bctice  Act  in  the  first  instance,  and  whether  the  objecr 
tions  filed  by  the  appellant  ^^state  the  particulars  of 
such  objecfions"  within  the  meaning  of  that  section,  as 
construed  in  the  cases  of  Crawford  v.  Abraham  (2  Oregon, 
163),  and  Wilson  v.  City  of  Salem  (8  Oregon,  482),  so  ae  to 
make  it  obligatory  on  the  respondent  to  file  an  "amended 
verified  statement. *' 

We  think  the  original  statement  sufficient  in  the  first  in- 
stance ;  that  isy  it  is-  such  that  if  not  objected  to,  it  would 
have  justified  the  Clerk  in  taxing  the  costs  therein  men- 
tioned. 

Where  a  disbursement  is  made  to  a  witness,  or  incurred 
by  calling  him  into  Court  and  thus  becoming  liable  to  pay 
him,  a  statement  of  that  disbursement  is.  sufficiently  ex- 
plicit if  it  gives  the  name  of  the  witness,  the  number  of 
days  he  has  attended  the  Court,  the  number  of  miles  he  has 
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traveled,  and  the  amount  t>f  zxkmi^j  he  has  become  entitled 
to  reoeive.  And  its  verification  ia  ^'aa  specific  and  formal 
as  the  verification  to  a  pleadoig/'  and  ia  sufficient  if  the 
party  deposes  that  the  iteins  of  the  bill  of  statement  are 
correct,  as  the  deponent  verily  believes,  and  that  the  liability 
has  been  necessarily  incurred*  But  we  are  of  opinion  tiiat 
the  objections  filed  by  the  appellant  do  not  comply  with  the 
requirements  of  the  practice,  as  established  in  the  cases  above 
cited 

When  we  compare  the  objections  filed  by  the  appelant 
in  this  case  with  those  suggested  by  Judge  Wilson  in  WU- 
son  V.  CUy  of  Salem,  we  find  a  marked  diffeilence.  The  lat- 
ter specifies  the  particulars  of  the  objectioti  as  follows :  ^'0. 
D.  did  not  attend  as  a  witness  only,  but  was  a  jiUx^r.'*  The 
language  of  the  objection  in  thid  case  is,  ''It  does,  not  appear 
from  said  bill  of  disbursements  or  the  affidavit  theretc^ 
that  the  persons  therein  named  as  witnesses  *  *  * 
actually  attended  Court  the  number  of  days  charged,  as 
witnesses  only.''  Tlie  one  presents  a!n  issuable  fact  in  rer 
gard  to  the  disbursement^  and  renders  it  necessary  that  the 
adverse  parl^  admit  the  truth  by  his  silence,  or  deny  th^ 
all^iation  by  his  oath.  The  oAer  alleges  no  fact,  but  merely 
raises  an  issue  of  law  as  to  the  sufficiency  of  ihe  original  co6t- 
bilL 

If  any  one  of  tfiese  witnesses  did  not  travel  the  number 
of  miles  charged,  the  objection  should  have  n&med  the  wit* 
neaa,  and  should  httve  stated  that  he  did  not  tfavel  as  al- 
leged. If  the  witness  came  on  other  business  imd  did  not 
travel  or  attend  Court  as  a  witness,  the*  objection  should 
state  the  fact  Such  specification  would  point  out  at  once 
what  additional  fact  ought  to  be  set  out  by  affidavit,  and 
would  oblige  the  party  claiming  costs  to  file  what  has  been 
called  an  '^amended  verification''  or  ^'an  amended  verified 
slatemoit"  In  other  words,  an  affidavit  containing  material 
&ets  which  are  not  shown  in  the  original  statement  and  which 
meet  and  traverse:  or  avoid  the  particular  matter  specified 
in  the  objection,  so  as  to  put  the  Court  in  possession  of  all  the 
Baterial  ''facts  neoossary  to  show  the  justices  of  the  claim." 

The  appellant  has  objected  to  the   sufficiency   of  the  bill 
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filed,  but  not  to  any  item  or  claim,  accmrding  to  the  mean- 
ing and  intent  of  the  rule  as  laid  down  in  the  cases  above 
cited.  In  those  cases  it  was  held  that^  ''if  this  is  not  done, 
the  objection  may  be  passed  without  notice  and  all  items 
not  objected  to  are  supposed  to  be  admitted." 

The  objection  filed  by  the  appellant  seem  to  have  been 
drawn  up  under  the  impression  that,  for  the  purpose  of  tax- 
ing costs,  the  papers  to  be  filed  must  set  out  the  facts  whidi 
show  the  party  to  be  entitled  to  recover  as  fully  as  a  com- 
plaint sets  out  the  facts  that  constitute  a  cause  of  action. 
Such  is  not  the  construction  of  the  statute  intended  to  be 
expressed  in  the  opinions  above  cited.  It  is  true  Judge 
Wilson  says:  ''Each  item  should  be  briefly  but  particularly 
set  forth,  just  as  in  a  complaint  each  cause  of  action  must 
be  specifically  set  forth  and  must  of  itself  show  a  right  to 
recover."  This  I  understand  to  assert  that  each  item  must 
be  stated  separately  so  as  to  be  distinguishable  from  all 
others,  as  each  cause  of  action  must  be  stated  separately  in 
a  complaint,  but  as  these  papers  do  not  necessarily  consti- 
tute a  judgment-roll  or  make  up  a  record  of  what  was  the 
subject  of  the  litigation  as  do  the  pleadings,  there  is  not,  in 
taxing  costs^  a  necessity  for  the  same  kind  of  statement  in 
all  particulars  that  there  would  be  in  a  complaint  filed  in  an 
action  to  recover  the  same  money  that  is  here  claimed. 

In  passing  upon  the  cases  above  cited,  liie  Court  en- 
deavored to  fix  upon  a  convenient  mode  of  practice.  The 
intention  of  the  Court  was  not  to  assimilate  this  proceeding 
to  the  trial  of  a  cause,  but,  on  the  contrary,  to  make  the 
business  of  taxing  costs  as  simple  as  is  compatible  with 
correctness  and  certainty.  To  this  end  the  Coiirt  provided 
by  rule  that  no  affidavit  should  be  filed,  except  by  the  parly 
claiming  the  costs  or  disbursements.  The  practice  which 
the  Court  has  endeavored  to  establish  requires,  in  the  first 
place,  simply  a  cost  bill  or  statement  of  disbursements^ 
which  must  state  the  items  separately,  specifying  the  amount 
of  each  item,  and  for  what  it  is  incurred,  and  must  be  ver- 
ified. If  any  part  of  it  is  objected  to,  the  objection  need 
not  be  on  oath,  but  it  must  point  out  particularly  in  what 
respect  the  claim  presented  is  wrong  or  unfounded. 


Sept  1871]  Nbwsom  v.  GhEusBirwooD.  119 

As  to  any  particular  fact  thus  pointed  out,  the  party  who 
daims  the  item  must  state^  on  his  oath,  such  additional 
facts,  not  stated  in  the  original  hill,  as  to  present  the  truth 
in  r^ard  to  the  particular  point  specified  in  Ae  objection, 
BO  that  the  Clerk,  or  the  Court,  by  inspecting  the  original 
bin  or  statement^  and  the  additional  affidavit,  sometimes 
called  the  "amended  verified  statemjent,'*  can  be  informed 
of  the  truth  of  the  matter  pointed  out  in  the  objection. 
Hub  is  our  understanding  of  the  practice  established  by  the 
cases  above  cited.  We  think  the  objections  filed  in  tJiis 
case  are  too  general,  and  that  they  do  not  point  out  any 
particular  resx>ect  in  which  the  claim  is  unfounded,  and  that 
no  additional  verification  was  rendered  necessary. 

The  judgment  of  the  Circuit  Court  should  be  affirmed. 


JOHN  NEWSOM,  Appellant,  v.  J.  W.  GREENWOOD, 

Bespondent 

BiATiTTE— CoirsTRUOTioK  or. — A  Statute  repealing  or  in  anywise  modify- 
ing the  remedy  of  a  party  by  action  or  suit,  should  not  be  con- 
strued to  affect  actions  or  suits  brought  before  the  repeal  or 
modification. 

Sddbiciko  WBETTSif  Ihstbomi^rt. — ^In  order  to  warrant  a  Court  of 
equiiy  in  decreeing  the  reformation  of  a  written  instrument,  the 
testimony  must  be  clear  and  satisfactory. 

Appeal  from  Marion  County. 

This  was  an  action  of  ejectment,  in  which  Newsom  was 
plaintiff,  and  Greenwood  defendant  Plaintiff  filed  his 
complaint^  claiming  a  certain  parcel  of  land  in  what  is 
known  as  the  Wesley  Shannon  Donation  Claim,  and  also 
the  sum  of  one  hundred  and  sevenly-five  dollars  '  as  dam- 
ages. The  answer  denies  the  ownership  of  plaintiff,  and 
alleges  that  on  March  9,  1866,  the  defendant  purchased 
of  one  William  Helm  the  south  half  of  the  prairie  and 
south  half  of  the  timber  land  on  said  donation  claim ;  that, 
by  mistake^  the  deed  from  Helm  to  defendant  was  drawn 
for  the  south  half  generally ;  that  on  the  25th  of  March, 
1865,  the  plaintiff,  with  full  knowledge  of  the  facts  concern- 
ing the  defendant/s  purchase,    purchased    from    said   Helm 


) 


120  NswsoM  V.  Gbb£nwoo3>.  [4k  Oie^TO 

the  remainiBg  poartion  of  said  daim^  viz. :  the  north  half  of 
the  prairie,  and  the  north  half  of  the  timber;  that^  by  miflr 
take,  the  deed  from  Helm  to  the  plaintiff  was  drawn  ior  the 
north  half  ^nerally  (which  includes  the  parcel  in  dispute)^ 
That  on  December  16,  1866,  defendant  took  possession  of 
the  land  by  him  purchased.  That  when  the  plaintiff  took 
possession  of  the  land  he  recognized  the  division  in  accord- 
ance with  their  respective  purchases^  as  alleged  by  the  de- 
fendant. This  answer  developing  an  equitable  defense,  the 
cause  was  transferred  to  the  equity  side  of  the  (TourL  To 
the  defendant's  answer,  plaintiff  replied,  denying  mistake  in 
deed,  and  other  material  allegations.  The  Court  below,  af- 
ter trial,  found  the  equities  to  be  ynOx  llie*  defendant^  and 
decreed  accordingly.  While  the  cause  was  pending,  the 
Statute  of  1866,  by  which  actions  at  law  were  required  to 
proceed  as  suits  in  equity,  when  the  facts  stated  in  tlie  plead- 
ings of  either  party  presented  a  case  requiring  the  interposi- 
tion of  a  Court  of  equity,  was  repealed. 

O.  W.  Lawson  and  Stdlivan  dk  Thompson,  for  Appellant 

The  repeal  of  a  statute,  from  which  the  Court  derives  its 
jurisdiction,  at  any  time  before  the  proceedings  are  con- 
summated, deprives  the  Court  of  its  jurisdiction,  and  puts 
an  end  to  the  proceedings.  (1  Kent.  Com.  526  and  note;  1 
Hill,  324 ;  36  Barb.  N.  Y.  447 ;  5  Blackf.  R  195 ;  2  U.  S. 
Eq.  Dig.  593;  Smith's  Com.  887;  1  Wm.  Black.  R.  451; 
Sedgwick  on  S.  &  C.  L.  121 ;  23  Cal.  522 ;  2  Estee  PL  2T7.) 

The  proofs  are  not  sufficient  to  warrant  the  Court  in  cor- 
recting a  mistake  in  the  deeds.  If  the  testimony  is  vague, 
uncertain,  conflicting,  or  in  anywise  contradictory,  a  mistake 
will  not  be  corrected,  but  the  deed  will  be  taken  to  express 
the  exact  terms  of  the  agreement  between  the  parties.  (Wil- 
lard's  Eq.  70;  Stoiy  Eq.  152-164;  42  Barb.  K  Y.  465;  2 
Johns.  Ch.  585,  630;  11  Paige,  658;  33  N".  T.  676;  19  CaL 
660 ;  23  Cal.  522 ;  2  Estee  PI.  277 ;  29  Barb.  N.  Y.  595 ;  26 
Wend.  268;  2  Ogn.  26,  290.) 

Williams  &  Willis,  for  Respondent 

A  Court,  having  acquired  jurisdiction,  Joes  not  lose  it  by 
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the  repeal  of  a  statute,  under  which  such  juriBdiction  is  ao^ 
quired,  while  proceedings  are  pending.  (Smithes  ConL  880; 
28  Wend.  481.)  Jurisdiction  of  Courts  of  equity  ov^  quesr 
tions  of  mistake.  (Story  Eq.  §§  167,  159;  WiUard's  Eq. 
78;  2  Ogn.  288;  10  N.  Y.  892.) 

By  the  Court,  Mo  Abthub,  J. : 

Two  questions  are  presented  in  this  ease:  the  one 
touching  the  jurisdiction  of  the  Circuit  Court;  the  other 
touching  the  sufficiency  of  tibe  testimony.  After  issne 
joined,  and  while  this  cause  was  pending  in  the  Court  b&- 
low,  the  amendment  to  §  93  of  the  Code, — which  amendment 
was  couched  in  the  following  language:  ^'A  material  allegar 
tion  in  a  pleading  is  one  essential  to  the  claim  or  defense, 
and  whidi  could  not  be  stricken  from  the  pleadings  without 
learing  it  insufficient  When  the  facts  stated  in  the  plead- 
ings present  a  case  cognizable  in  a  Court  of  law,  the  case 
ahall  proceed  as  an  action  at  law.  But  if  the  facta  stated, 
either  by  the  plaintiff  or  defendant,  show  a  ease  .requiring 
tlie  interposition  of  a  Court  of  equity,  the  case  shall  pro- 
ceed as  a  suit  in  equity"  (Laws  of  Oregon,  1866,  p.  12),-'-* 
was  further  amended  so  aa  to  read  as  follows:  ^'Section 
93.  A  material  allegation  in  a  pleading  is  one  essential  to.  a 
daim  or  defense,  and  which  €0uld  not  be  stricken  from  the 
pleading  without  leaving  it  insufficient  as  to  such  daim  or 
defense.^  (Civ.  Code,  §  98.) 

This  case  was  commenced  on  the  law  side  of  the  Courts 
and  the  answer  developing  an  equitable  defense  it  was  transr 
f erred  to  the  equity  side,  and  then  tried,  the  transfer  being 
ordered  and  the  judgment  rendered  after  the  repeal  of  that 
part  of  §  93  whidi  established  such  rule  of  practice.  Where- 
fore it  is  contended  by  counsel  that  the  Court  had  no  jurisdic^ 
tion  to  transfer  or  try  the  cause,  for  that  the  proceedings  were 
inchoate  at  the  time  of  such  repeal,  and  there  wqs  no  saving 
clause  as  to  the  causes  pending. 

As  a  general  rule,  it  is  true  that  the  effect  of  a  repealing 

^fltatute  is  to  obliterate  the  statute  repealed  as  completely  as 

if  it  had  never  been  passed,  and  that  it  must  be  considered 

as  a  law  that  never  existed,  except  for  the  purpose  of  those 
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actions  or  suite  which-  were  commenoedy  prosecuted  and 
ooneluded  while  it  was  an  existing  law.  Such  was  the  Ian* 
gua^  of  Tindaly  Lord  Oh.  J.,  in  Key  v.  Ooodwin  (4  Moore 
k  PajTSfii  341y  ,351)y  and  such  is  the  leoognized  rul6  in  this 
countiy.  But  there  ii  a  class  of  cases  forming  exceptions 
to  this  general  rule.  In  Hitchcock  v.  Way  (6  Adolphus  & 
Ellis)  9  a  case  similar  iiv  principle  to  the  one  now  under  con- 
siderati6n,  Denman^  Lord  Ch.  J.,  in  delivering  the  opin- 
ion of  the  Court,  said :  ^^e  are  of  opinion  that  the  law  as  it 
existed  when  the  action  was  oommenoed,  must  decide  the 
rights  of  the  parties  to  the  suit^  unless  tiie  Legislature 
express  a  dear  intention  to  yary  the  relations  of  litigant 
parties  to  eadi  other.''  TJixm  the  same  principle  was  de- 
cided the  case  of  Bviler  v.  Palmer  (1  Hill,  826),  in  which  it 
was  very  emphatically  declared  that  positive  enactments  are 
not  to  be  construed  as  interfering  with  previously  existing 
contracts,  rights  of  action,  or  suits,  unless  the  intent  thus  to 
interfere  be  expressed  in  the  enactment.  Extending  this 
principle,  it  was  held  in  Bedford  v.  ShUUng  (4  Berg.  & 
Bawle,  401),  that  a  statute  in  any  way  modifying  the  remedy 
of  a  party  by  action,  shall  never  be  so  construed  as  to  affect 
actions  brought  before  the  statute.  Also,  in  Boies  v.  SUatma 
(28  Wendell,  482),  it  was  decided  that  a  statute  should 
never  be  so  oonstmed  as  to  affect  even  pending  rsmediciS) 
unless  it  either  expressly  declare  such  to  be  its  object^  or 
there  remains  no  prospective  remedy  upon  which  it  can 
operate.  We  recognize  and  shall  follow  the  principle  gov- 
erning in  flie  exceptional  casesy  as  well  because  it  is  sano- 
tioned  by  approved  precedents,  as  because  it  is  calculated 
to  prevent  the  evils  which  would  result  f  rcmi  the  too  rigid  ap- 
plication of  the  general  rule.  Applying  it,  therefore,  to  the 
question  of  practice  presented,  we  conclude  that  the  Court 
below  veiy  properly  transferred  this  cause  from  the  law  to 
tiie  equity  side,  and  that  it  had  jurisdiction  to  try  the  same  af- 
ter the  repeal  of  the  section  of  the  Code  above  referred  to. 

We  now  proceed  to  the  second  question  presented.  Since 
die  amendment  of  §  533  of  the  Code  (Civ.  Code,  §  533),^ 
appeals  from  decrees  are  to  be  tried  de  novo  by  this  Courts 
upon  the  transcript  and  the  evidence  accompanying  it.     All 
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ibe  testimony  is  therefore  before  us;  and  the  respondent's 
oonnsel  claim  that  the  conclusions  of  fact  to  be  drawn  tiiere- 
frOTa^  warranted  the  C!ourt  b^Iow  in  decreeing  the  correction 
of  the  deed  and  the  divisioii  of  the  paroel  of  land  described 
as  the  Wesley  Shannon  Donation  Claim,  in  accordance  with 
the  terms  of  an  alleged  contract  of  purchase  whidi  is  assumed 
to  be  f nllj  proven.  Appellant's  counsel,  however,  urge  that 
the  proofs  are  not  sufficient  to  warrant  the  Cotirt  in  conclud- 
ing that  there  was  a  mistake  in  the  deed  and  proceeding  to 
correct  the  same. 

A  brief  inquiry  into  the  laws  rating  to  the  quality  and 
character  of  the  testimony  necessary  to  warrant  a  Court  of 
equity  in  decreeing  the  correction  of  a  mistake  in  a  deed 
will  not  be  amiss.  In  Shively  v.  Welch  (2  Oregon,  290), 
Kelsay,  J.,  in  delivering  the  opinion  of  the  Court,  said: 
**To  entitb  a  party  to  the  decree  of  a  Court  of  equity 
refonning  a  written  instrument,  it  is  incumbent  upon  him 
to  establish  the  error  or  mistake  alleged  by  proof  so  satis- 
factoiy  in  its  nature  as  to  preclude  all  question.'' 

The  language  used  by  the  learned  judge  is  far  too  strong. 
To  hold  that  proof  in  these,  or  in  any  cases,  shall  be  so  satisr* 
factory  as  to  preclude  all  question,  would  defeat  the  object 
of  the  law  for  it  seldom  lies'  within  the  rangs  of  human 
possibility  to  furnish  that  quality  of  proof.  The  rule  which 
should  govern  in  this  class  of  cases  is  laid  down  in  Willard's 
Equity  Jurisprudence,  page  75,  where  it  is  held  '%at  to  show 
a  mistake  in  a  vmtten  instrument,  the  evidence  must  be  clear 
and  satisfactory,  so  as  to  establish  the  mistake  to  the  entire 
satisfaction  of  the  Court"  And  this  is  identical  with  that 
expressed  by  both  Fonblanque  and  Story,  and  has  received 
the  approval  of  the  highest  judicial  tribunals  of  the  United 
States  and  of  England. 

The  testimony  before  us  does  not  fill  the  measure  of  the 
role  just  stated,  much  less  that  laid  down  in  Shively  v.  Welch, 
and  18  not  of  that  clear  and  satisfactory  nature  requisite  to 
warrant  us  in  reforming  a  written  instrument. 

The  decree  of  the  Circuit  Court  must,  therefore,  be  re- 
Toned,  and  a  decree  entered  in  conformity  vrith  this  opinion. 
Decree  levened. 
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N.  G.  PITZEB,  Appellant,  v.  W,  J,  RUSSEI^ 

Bespondent 

Right  to  Sub  Upon  ▲  Judombitt. — A  Jndgme&t  creditor  enonot  dalin  a 

strict  right  to  sue  upon  his  judgment  as  often  as  he  mtj  choose, 
without  showing  any  necessity  for  such  course.  Neither  the  com- 
mon law  nor  the  practice  in  the  various  States,  nor  anything  in- 
herent in  the  subject,  gives  to  a  judgment  creditor  an  absolute  righrt 
of  action  on  a  domestic  judgment,  unless  such  action  is  necessary 
in  order  to  enable  the  plaintiff  to  have  the  full  benefit  of  his  judg- 
ment. 
OoicPLAiivT  m  AN  Action  upon  ▲  Judombnt. — ^Where  a  judgment  credi- 
tor had  neglected  for  UKtte  than  one  year  to  file  a  taranscript  of  his 
judgment  with  the  County  Clerk  and  had  thereby  lost  his  power  to 
levy  on  real  estate,  and  the  complaint  contained  no  explanation  of 
the  delay :  Held,  not  to  be  error  to  decide  that  the  complaint  did  not 
lay  a  foundation  for  sn  action  npon  the  judgment. 

Affeai.  from  Benton  County. 

This  action  was  brought  in  the  Coantjr  Court  of  Benton 
County  by  the  appellant,  upon  a  judgment  obtained  by  him 
before  a  Justice  of  the  Peace  in  Grant  County  in  this 
State.  The  complaint  states  that  the  defendant  was  in- 
debted to  the  plaintiff,  on  the  22d  of  October,  1863,  in  the 
sum  of  $164.80,  for  which  he  gave  his  promissory  note;  and 
it  sets  out  the  proceedings  ip,  the  former  action,  in  which, 
on  the  4th  of  April,  1866,  the  plaintiff  obtained  judgment 
upon  the  promissory  note  for  want  of  answer,  and  it  avers 
'^that  the  same  judgment  is  in  full  force,  having  never  been 
paid  or  reversed,"  and  that  the  defendant  is  now  a  resident 
of  the  county  of  Benton,  owns  no  personal  property,  but  does 
own  real  estate  in  Bent<Mi  County. 

The  defendant  demurred,  assigning  as  cause :  ''1st  That 
it  appears  from  the  complaint  that  the  Court  has  no  juris- 
diction of  the  subject  of  the  action.  2d.  The  complaint 
does  not  state  facts  sufBcient  to  constitute  a  cause  of  action.'' 

The  County  Court  sustained  the  demurrer.  The  plaintiff 
having  appealed  to  the  Circuit  Court,  the  judgment  of  the 
County  Court  was  affirmed,  and  the  plaintiff  now  appeals  to 
this  Court. 

P,  A.  Chenoweth,  for  Appellant 

A  judgment  was  at  common  law  a  good  cause  of  action. 
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(1  Chitty's  PL  109, 110,  111;  Oit.  Code,  §§  6, 148, 146;  20 
John,  342 ;  9  Cow.  26;  S  Blk  Com.  159,  420.) 

The  Code  has  not  abolished  common  law  causes  t>£  action* 
(9  Baihi  268;  6  Jc^m.  175;  13  Id.  822;  IS  Id.  220;  6  How. 
Pr.  229;  19  Bai1>.  560;  27  Id.  810;  7  Ahbott^  Fr.  129.) 

It  has  always  been  r^arded  in  all  the  States  a  just  foun- 
dation for  an  actiosu  (17  Wend.  829;  1  Hill,  646;  6  Id.  408; 
29  Barb.  295.) 

Without  this  action  the  plaintiff  has  no  remedy.  (Civ* 
Code,  §  50.) 

John  Burnett,  for  Kespopdent 

When  a  judgment  is  obtained  upon  a  demand,  the  right 
to  maintain  au  action  therefor  is  at  an  end.'.  The  maimer  of 
enforcing  collection  is  then  by  exeetitiea  and  .not  by  an 
action.  Cir.  Code,  §§  209,  271.)  The  Code  having  pm- 
vided  the  manner  in  *vi4iicli  judgments^  foreigh  and  domes- 
tic, can  be  enforced,  llult  oonrse  must  be  pursued. .  The  Stat- 
ute of  Limitations  and  th^  statute  for  enforeiBg  the  judg- 
ments of  sister  States,  exdiid^  the  idea' of  enfoncing  a.  domedr 
tic  judgment  by  action.  (Civ.  GcAie;,  |§ :  5,  728.  )o  The  man- 
ner of  enforcing  its  domestic  judgments  is  provided  Ijjf  eaeh 
State.  (13  Peters,  812.)  :  The  manner  in  whdeb  a  judgntent 
rendered  in  Justice's  Court  may  be'  enforced  is  |Krovided  by 
statute.    (Cir.  Code,  §§  80/51.)  '  -  .        . 

Since  the  disuse  of  real  abtkms,  actions  for  debty  upon 
judgments,  have  been  discountenanoed  by  the  Courts  as  Vesfi- 
ti<Ris  and  oppressive.  (Blackstone  Com«  (Chitty^s  Ed.)  118, 
159.)  A  practice  at  the  common  law  ndt  adopted  by  the 
Courts  of  the  State  will  not  be  recognized.  {O0mm<inw€aUh 
V.  Roby,  12  Pick.  518.) 

A  judgment  in  this  State  is  effected  for  the  purpose  of 
supporting  an  execution  within  five  years-  from  its  r^nditioii, 
and  as  a  lien  upon  real  estate  ior  ten  years  therefrom. 
(Murch  V.  Moore,  2  Ogn.  190.) 

By  the  Court,  Upton,  J. : 

The  matters  discussed  on  the  argument  may,  be  resolved 
nto  these  quesdons: 
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First  Does  im  action  lie,  a^  a  matter  of  eourae  upon  a 
judgment  rendered  in  this  State  as  soon  as  the  judgment  ia 
rendered  t 

Second.  Do  the  particular  circumstances  disclosed  by  the 
transcript  in  the  case  justify  the  plaintiff  in  6uing  upon  the 
judgment? 

•  The  respondent  claims  that  the  stsltutoiry  mode  oi  apply** 
ing  for  leave  to  issue  execution,  and  the  provisions  in  rela* 
tion  to  filing '  transcriptB  and  doeketing  judgments,  are 
intended  as  a  substitute  for  all  other  proceedings  in  the  nar 
ture  of  scire  facias  and  for  all  actions  upon  domestic  judg^ 
ments.  The  appellant  claims  that  a  judgment  creditor  haa 
a  ectamon  latv^ri^t  to  sue  upon  his  judgment  as  soon  a6  it 
is  reiidered,  and  it  is  expressly  stated  in  two  of  tibe  New 
York  cases^  eited  by  the  appellant,  that  it  is  a  common  Itiw 
right  to  sne  np<m  a  judgment  as  soon  as  the  judgnnmt  ia 
recovered.  (Hale  v.  Angel,  20  Jojmu  842 ;  Smith  v.  Mwnfor^, 
9  Cow.  26.)  The  a|>pellant  also  daima  as  a  general  rule 
that  creating  a  new  remedy  for  the  redress  of  a  private  in- 
jury does  not  by  implication  abolish  or  take  away  any  exist- 
ing right  of  action ;  and  this  most  be  admitted  to  be  the  geik- 
eral  rale. 

If  the  language  used  in  pronouncing  upon  the  two  easea 
above  cited  is  to  be  taken  without  any  qualification  an4 
received  as  sound  law,  and  if  it  is  to  be  deemed  expressive  d 
what  is  sometimes  denominated  American  oonmum  law,  that 
is,  the  general  rule  of  action  now  in  force  in  this  country, 
estcept  where  it  is  modified  by  statute,  the  appellant's  con- 
clusion seema  a  logical  and  necessary  deduction.  What  is 
claimed  by  the  appellant  amounts  to  this:  That'  althou^ 
the  L^slature  may  have  intended  to  provide  a  statatory 
mode  of  enforcing  judgment  sufficient  to  meet  eveiy  ioontin- 
gency  that  may  arise,  yet  the  L^islature  has  not  interdicted 
the  common  law  right  of  action  if  sudi  right  existed.  It 
therefore  becomes  necessary  to  determine  whether  tte  appel- 
lant really  has  the  common  law  right  which  he  claims,  and 
whether  the  language  of  those  cases  correctly  declares  the 
common  law. 

The  reports  of  those  cases  are  not  very  full,  but  they  iih 
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dieate  that  conngel  did  not  at  all,  in  either  case,  d^scxte  the 
question  whether  at  common  law  the. action  lies  at  a  matter 
of  course  as  soon  as  the  judgment  is  rendered;  and  it  is 
impossibly  to  determine  from  the  reports  of  those  cases  how 
much  consideration  was  given  by  the  Court  to  the  point, 
whether  at  common  law  the  bare  existence  of  the  unsatisfied 
judgment  was  a  sufiScient  ground  for  an  actiori,  or  to  siy 
whether  debt  upon  -the  judgment  was  there  sustained  as  a 
matter  of  course  upon  grounds  or  reasons  that  still  exist. 
An  examination  of  later  deoisioxks  in  that  State  jsmd  of  tiie 
rulings  in  other  States  leads  to  the  belief  thai  the  Court 
would  not  have  held;  upon  full  inyestigation,  tha^  a  idaintiff 
oould  maintain  debt  upon  a  judgment  in  a  c^se.w)iere  he 
could  have  the  fjall  effect  and  benefit  of  his  judgment  without 
such  action. 

It  is  true  that  from  very  ancient  times  the  action  of  debt 
on  judgment  has  been  recognized  as  proper,  but  like  every 
other  proceeding  at  common  law,  the  action  wad  based  upon 
some  sufficient  reason  ariidng  out  of  the  nature  or  necessl- 
ties  of  the  ease.  B  it  would  be  a  proper  eoitist  ruction  of 
the  language  used  in  the  cases  of  HiA^  v.  Angel  and  S^mth 
V.  Mnmford  to  treat  those  cases  as  holding  that  the  Aommta 
law  sustained  the  action  withoat  any  other  reascm  pr  tieees^ 
sity,  and  solely  to  i^nable  the  creditor  to  coaro^.  orr  injtimi- 
date  the  debtor  by  threatening .  hinji  with  accumulation  of 
costs,  it  is  believed  that  that  position  is  not  sustained  by  any 
other  case  to  which  our  attention  has  been  called. 

The  cases  of  Ames  v.  Hay  (12  Cul.,  11),  and  Stuart  v, 
Lwmdsr  (16  Cal.  374),  each  declare  that  the  action  would 
lie  at  common  law,  and  that  it  is  maintainable  even  though' 
an  execution  might  issue  to  cinforce  the  judgment.  Each 
of  these  opinions  contains  langtiage  capable  of  idonstruetion 
quite  as  favorable  to  the  appellant  as  tiiat  of  the  ease -above 
eited.  But  in  the  first  ease  the  report  shows  that  thei  record- 
bocdc  containing  the  judgment .  had  been  destroyed '  by  fire, . 
and  in  the  second  ease  that  '^he  tln;^e.in  which  .ia|  exeou- 
tion  could  be  issued  had  expired,  and  that  there  was  ,no 
means  of  enforcing  the  judgment  except  by  action."  If  the 
record  in  the  two  cases  first  above-mentioned  could  be  in- 
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spCK^ted,  it  is  pOBsible  similar  teasons  tniglit  be  disclosed;  and 
if  so,  the  cases  would  be  classified  with  those  \^ere  the  ac- 
tion is  groxmded  upon  special  reasons  arising  out  of  the  ne- 
cessity of  the  case,  and  would  not  support  the  applicant's  first 
position. 

In  moBt  of  the  subsequent  cases  arising  in  the  State  of 
!N'ew  York  in  which  the  subject  of  suing  upon  judgment  is. 
discussed,  either  the  discussion  relates  to  .  foreign  judg- 
ments, or  the  disputed  right  involves  the  construction  of  a 
statute^  or  the  right  to  sue  is  based  on  a  ground  of  some 
necessily  or  scmie  substantial  advantage  to  the  cred* 
itor.  After  an  examination  of  many  cases  from  the  same 
State,  we  do  not  find  the  idea  reiterated  that  at  common 
law  an  action  would  lie  where  no  necessity  exists,  if  in 
fact  it  ought  to  be  considered  as  a&med  in  these  cases. 
On  the  oontraiy,  in  most  of  the  subsequent  cases  cited 
from  the  State  of  New  Yoik,  the  proceeding  is  either 
baaed  upon  a  statute,  or  some  special  z^ason  appeani  why 
the  plaintiff  cannot  otherwi3e  have  the  full  ^effect  of .  his 
judgment  In  some  cases,  the  plaintiJS  being .  an  eyeo-. 
utor,  is  oampelled  by  statu;te  to  sue  in  order  to  have 
the  benefit  of  the  former  judgment ;  in  *  others,  the  new^ 
complaint  is  in  the  nature  of  a  creditor's  bill;  in  others, 
it  was  necessary  to  try  some  issue  in  regard  to  the  validity 
of  the  original  judgment  (Cameron  v.  Fowler,  6  Hill,  306 ; 
Burwell  v.  Jackson,  5  Seld.  585;  Dobson  v.  Pearce,  2  £ern. 

This  class  of  aictions  had  frequently  been  th^  subject  of 
legislation  in  that  State  prior :  to  1851  ;>  at  which  time  it. 
was  provided  by  statute  that  leave  should  be  obtained  from 
the  Court  before  bringing  an  action  upon  a  judgzAent 
between  the  same  parties.  In  r^ard  to  tliat  provision. 
Justice  Bbosevelt  remarked  in  Burrough  v.  HuU,  *^t  was 
enacted  'to  prevent  the  evil  of  accumulating  costs  by  piling 
judgment  upon  judgment' "  And  he  adds:  "The  ordinary 
and,  in  ninety-nine  cases  out  of  a  hundred,  the  proper 
mode  of  collecting  a  debt  which  is  already  in  judgment  is 
by  issuing  an  execution."  When,  however,  circumstances 
have  occurred  since  the  judgment  was  rendered,  such,  for 
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example,  aa  a  disoharge  in.  bankraptcy,  or  a  release  by  aot  I 

of  the  creditor,  or  a  oonstructive  pajiuenty  about  the  truth  or 
effect  of  which  circumBtanceB  a  dispute  exists,  a  formal  action 
to  try  the  newly  arisen  issues  would  not  only  be  proper,  but 
some  proceeding  of  the  kind  may  be  necessary. 

For  such  reasons,  actions  upon  judgments  continue  to  be 
brought;  and  there  is  no  doubt  they  have  been  permitted, 
from  the  earliest  times  of  which  we  have  knowledge,  for 
other  equally  valid  reasons.  Our  statutory  proceedings  in 
the  nature  of  scire  facias  (Civ.  Code,  §  292)  are  pro- 
ceedings in  the  nature  of  an  action,  which  afford  means  of 
disposing  of  many,  if  not  all,  such  newly  arisen  issues; 
and  these  proceedings  have  the  advantage  over  an  ordinary 
action  of  retaining  the  entire  record  in  the  same  Court  and 
of  preventing  unnecessary  cost  and  inconvenience  to  the 
defendants.  Whether  they  are  intended  as  a  substitute  for 
all  other  actions  upon  a  domestic  judgment,  as  is  claimed 
by  the  respondent,  it  is  not  necessary  now  to  attempt  to 
decide.  On  the  subject  of  the  common  law  right  to  the 
action  of  debt  on  judgment,  an  opinion  of  Chief  Baron 
Comyn  is  mentioned  in  Clark  v.  Goodwin  (14  Mass.  228), 
in  which  the  Chief  Baron  places  the  right  to  bring  debt  upon 
judgment,  on  the  ground  that  at  common  law  the  plaintiff 
had  no  other  mode  of  recovering  interest  on  his  judgment. 
He  states  that  final  prooess  did  not  authorize  the  oollecti(«i 
of  interest  accruing  after  the  rendition  of  the  judgment ;  and 
it  seems  to  have  been  his  opinion  that  the  right  at  common 
law  to  sue  upon  a  judgment  depended  upon  the  necessity  of 
the  case,  and  on  Ihe  circumstance  that  fuU  redress  could  not 
he  obtained  without  resorting  to  the  action.  It  is  argued  that, 
at  oommon  law,  the  plaintiff  was  not  required  to  set  forth 
in  his  complaint  any  such  special  grounds,  and  hence  it  is 
inferred  that  none  need  exist  But  since  the  Court  takes 
notice  of  the  law  governing  its  own  process,  the  matters  men- 
tioned by  the  Chief  Baron  are  such  as  need  not  be  set  forth 
b  the  pleading. 

In  Soath  Carolina,  the   action  being  permitted  upon   a 
judgment  whexe  Ihe  original  cause  of  action  did  not  be 
interest  it  wa«  said :      "At  common  law  no  J- "  ^ 

4  Onsgon— 9  ^ 
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collected  upon  an  ezecation  under  a  judgment,  but  interest 
is  recoverable  in  an  action  of  debt  on  judgment/'  (PincJe- 
ney  v.  Singleton,  2  Hill,  S-  Car.  343 ;  Harrington  v.  Glen,  1 
Hill,  S.  Car.  79.)  It  would  seem  from  these  oases,  as  well 
as  from. the  opinion  of  Baron  Comyn,  above  referred  to,  that 
the  common  law  permitted  the  suing  over  a  judgment  when- 
ever that  was  necessary  to  afford  the  plaintiff  a  means  of  hav- 
ing the  full  effect  of  his  judgment,  and  not  otherwise. 

If  the  common  law  permitted  debt  upon  judgment  solely 
to  enable  the  plaintiff  to  obtain  interest  upon  his  judgment, 
that  reason  for  the  practice  would  be  inapplicable  in  a  State 
where  every  judgment  bears  interest  collectible  by  execution, 
and  where  interest  can  be  obtained  equally  well  wi&out  an 
action.  It  is  a  part  of  the  common  law  that  where  the  lea- 
son  of  the  rule  fails,  the  rule  fails  with  it. 

It  was  held  in  Connecticut^  tiiat  '^an  action  of  debt  on  a 
judgment  will  not  lie  unless  it  appears  that  the  plaintiff 
cannot  otherwise  have  the*  effect  of  his  judgment''  (Welk 
V.  Dexter,  1  Koote,  263.)  And  in  Alabama  it  is  a  good  de- 
fense to  such  action  to  show  that  execution  is  still  available 
on  the  former  judgment.    (White  v.  Hadnot,  1  Port  419.) 

A  similar  opinion  was  expressed  in  Lee  v.  Oiles,  (1  Bailey, 
449.) 

The  Court  is  of  opinion  that  the  plaintiff  cannot  claim  a 
strict  right  to  sue  his  judgment  as  often  as  he  may  choose 
without  showing  any  necessity  for  such  course.  And  if, 
in  coming  to  this  conclusion,  it  is  necessary  to  diari^ard 
the  positions  stated  in  the  cases  of  Hale  v.  Aiigel,  and  Smith 
V.  Mvanford,  I  should  feel  less  hesitation  in  doing  so  for  the 
reason  already  expressed  in  regard  to  tliose  cases,  and  be- 
cause of  the  peculiar  position  the  question  has  occupied  in 
that  State  as  compared  with  other  States.  We  conclude, 
from  all  the  authorities  presented,  that  neither  the  common 
law  nor  the  practice  in  the  various  States  of  the  Bepublic, 
nor  anything  inherent  in  the  subject,  based  on  sound  reason, 
gives  to  a  judgment  creditor  an  ab&olute  right  of  action  on 
a  domestic  judgment  unless  such  action  is  necessary  in  or^ 
der  to  enable  the  plaintiff  to  have  the  full  bmefit  of  his  judg- 
ment 
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IiL  oonsideTing  the  peculiar  circomstaiioes  of  this  case 
88  applicable  to  the  second  question,  it  must  be  observed  that 
by  the  statate  (Civ.  Code,  §  50)  the  plaintiff  had  one  year 
in  which  he  might  file  a  transcript  with  the  Clerk,  and  thus 
make  the  judgment  a  lien  upon  real  estate,  which  time  ex- 
pired without  such  filing  before  this  action  was  commenced. 
And  by  §  60  of  the  same  Act^  the  plaintiff  still  has  the  right 
to  file  a  transcript  with  a  Justice  of  the  Peace  of  any  other 
county,  which  filing  will  authorize  the  Justice  to  issue  exe- 
cution and  to  enforce  the  judgment  by  levy  upon  persQual 
property.  It  seemfi  to  be  understood,  however,  that  any 
execution  that  can  now  issue,  whether  from  the  Court  where 
the  judgment  was  rendered  or  from  one  in  which  a  transcript 
shall  be  filed,  will  only  authorize  a  sale  of  personal  property. 
It^  therefore,  may  be  a  positive  advantage  and  even  a  neces- 
sity to  the  plaintiff  to  have  this  action.  Possibly  the  plaintiff 
may  never  be  able  otherwise  to  have  the  full  benefit  of  his 
judgment  because  the  defendant  may  remain  destitute  of 
personal  properly.  Had  the  plaintiff  shown  a  sufficient 
reason  for  not  filing  his  transcript  with  the  County  Clerk,  I 
confess  I  am  unable  to  see  how  he  could  be  denied  this 
actioiL  And  I  come  to  the  decision  of  this  branch  of  the 
ease  with  hesitation,  and  with  the  impression  that  if  the 
ease  had  been  submitted  to  me  at  nisi  prius,  as  it  was  to  the 
County  Judge  of  Benton  County,  as  a  new  and  undecided 
question  in  this  State,  and  one  that  perhaps  was,  under  the 
circumstances,  sub  modo,  addressed  to  the  discretion  of  the 
Court,  I  am  no  way  confident  that  I  should  have  held  it  in- 
cumbent on  the  plaintiff  to  set  forth  facts  in  excuse  of  his 
want  of  diligence,  or  to  justify  his  failure  to  file  a  transcript 
within  the  year.  But  there  are  many  reasons  in  favor  of  the 
view  that  seems  to  have  been  taken  by  the  County  Judge. 
The  case  disclosed  a  want  of  diligence  on  the  part  of  the 
plaintiff,  from  which  had  resulted  whatever  of  disability  he 
now  seeks  to  avoid,  and  the  facts  stated  do  not  show  him 
entirely  vnthout  remedy,  nor  present  any  excuse  for  the 
delay. 

The  County  Judge,  violated  no  rule  or  precedent  estab- 
lished in  this  State  in  ruling  that  the  facts  set  forth  in  the 
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complaint  did  not  lay  a  foundation  for  an  action  npon  the 
judgment,  and  I  aon  not  prepared  to  say  that  the  County 
Court  committed  an  error,  or  to  hold  that  the  Circuit  Court 
erred  in  sustaining  the  ruling. 

It  is  the  opinion  of  this  Court  that  the  judgment  of  the 
Circuit  Court  should  be  affirmedi 


B.  F.  BROWN,  Appellant,  v.  FLEISCHNER^  State  Trea* 

urer,  Bespondent 


AOTHOBiTT  or  THs  Sbcretabt  Or  State  in  Axtditing  Claiics  and  Draw- 
INO  Warrants. — ^The  authority  of  the  Secretary  of  State  to  audit 
accounts  and  draw  warrants  upon  the  Treasurer,  depends  npon  the 
condition  that  an  appropriation  has  been  made  by  the  Legislature 
lor  their  payment. 

State  Treasuber — What  Warrants  mat  be  Paid  by. — The  State  Treas- 
urer is  presumed  to  know  what  appropriations  have  been  made,  and 
he  has  no  right  to  pay  warrants  unless  drawn  upon  some  specified 
fund,  except  when  a  claim  is  authorized  liy  law  to  be  paid  out  of 
a  general  contingent  appropriation,  he  may  pay  the  same  upon  the 
warrant  of  the  Secretary. 
PW  Upton,  J.,  dissenting : 

Dboislative  Poweh,  Delbqation  of. — ^The  Legislature  cannot  delegate 
the  power  to  legislate,  unless  it  be  in  the  specified  exceptional  case 
of  creating  municipal  corporations. 

Statute,  Amendment  or — Appropriation  Act. — Provisions  in  a  Gen- 
eral Appropriation  Act  cannot  operate  to  transfer  the  power  of 
auditing  claims  from  one  officer  to  another.  Nor  can  the  statute 
that  provides  the  mode  of  auditing  public  accounts  be  revised  and 
amended  by  a  joint  resolution,  or  by  provisos  in  a  General  Appro- 
priation Act. 

Fund. — Every  law  that  imposes  or  authorizes  a  tax  must  create  a  fund, 
unless  a  fund  already  exists,  into  which  the  tax  is  to  be  paid. 

Idem. — When  a  statute  provides  that  the  State  shall  pay  for  particular 
services,  if  there  is  no  special  requirement  that  the  claim  shall  be 
paid  out  of  a  particular  or  special,  fund,  it  will  be  payable  out  of 
the  general  fund. 

Auditino  Public  Accounts. — The  provisions  of  fi  6,  p.  622,  of  the  Com- 
piled Laws,  n?quiring  the  Secretary  of  State  "to  examine  and  deter- 
mine the  claims  of  all  persons  against  the  State,  in  cases  where 
provisions  for  the  payment  thereof  shall  have  been  made  by  law,'* 
limits  the  action  of  the  Secretary  to  cases  where  the  law  provides 
or  enacts  that  the  claimant  is  entitled  to  be  paid  by  the  State,  and 
not  to  tinted  when  payment  can  be  instantly  made. 

Duty  of  the  Secretary  of  State. — It  is  the  duty  of  the  Secretaiy  of 
State  to  audit  public  accounts  in  every  case  where  the  law  has 
clearly  provided  that  the  claimant  shall  be  paid  by  the  State;  and 
if  the  claim  is  allowed,  to  draw  his  warrant  for  the  amount  found 
due. 
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Appbai^  from  Marion  County« 

^  §§  6>  'J'j  8,  10  and  12  of  the  General  Appropriation 
Bill  passed  by  the  Legislature  in  1870,  provisions  were  made 
for  the  redemption  of  warrants  drawn  on  the  penitentiary, 
incidental,  executive  and  general  funds,  with  a  proviso  in 
each  case  that  said  warrants  should  not  be  paid  until  after 
the  same  had  been  audited  by  an  investigating  commission, 
provided  such  commission  was  appointed.  At  the  same  ses- 
sion the  Legislature  adopted  a  joint  resolution  creating  .such 
a  commission. 

Appellant  petitioned  for  a  mandamus  to  compel  the  pay- 
ment of  certain  warrants  drawn  by  the  Secretary  of  State 
on  the  penitentiary  and  incidental  fund  for  the  payment  of 
daimfl  which  had  heen  disallowed  by  the  investigating 
commission.  These  warrants  had  been  drawn  prior  to  the 
Act  of  1870,  to  cover  expenditures  which  the  Legislature  of 
1868,  failing  to  pass  an  appropriation  bill,  had  not  provided 
for. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Knight  dk  Lord,  for  Appellant 

The  provisos  contained  in  §§  5,  7,  8,  10  and  12  of  the  Act 
of  1870,  are  unconstitutional  and  void.  In  contemplation 
of  law  no  such  investigating  commission  as  is  referred  to  in 
tiiose  sections  has  been  created.  The  Constitution  has  made 
the  Secretary  of  State  auditor  by  virtue  of  his  office  (Con- 
stitution, Art  6,  §  2),  and  in  pursuance  thereof  the  Legisr 
latnre  has  defined  his  duties.  (Mis.  Laws,  ch.  1,  §§  15- 
20.)  The  Legislature  has  no  power  to  delegate  any  duty  or 
authority  which  the  Constitution  has  imposed  on  the  Secre- 
tary of  State,  to  any  other  officer,  board,  commission  or  trib- 
imaL    (10  Wise  E.  626.) 

The  joint  resolution  creating  the  investigating  commis- 
sion creates  an  office.  (2  Bouv.  Law  Diet  239;  8  Cal.  41.) 
The  Legislature  has  no  power  to  enact  a  law  the  taking 
effect  of  which  is  made  to  depend  on  any  condition  or  otlier 
authority  not  provided  in  the  Constitution.  (Constitution, 
Art  1,  §  21;  4  Selden,  488;  2  Iowa,  205.)      Laws  making 
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appropriations  for  the  salaries  of  public  officers  and  other 
current  expenses  of  the  State^  shall  not  contain  provisions 
on  any  other  subject.  (Constitution,  Art.  9,  §  7.)  Every 
act  must  embrace  but  one  subject  and  matters  properly 
connected  therewith,  which  subject  shall  be  expressed  in 
the  title.  But  only  so  much  of  any  act  shall  be  void  as  re- 
lates to  subjects  not  embraced  in  the  titla  (Constitution, 
Art  5,  §  20;  14  Louis.  R  9;  32  111.  R.  181;  11  Ind.  R 
199 ;  4  Metcalf  (Ky.)  R  72.)  If  the  void  part  of  a  statute 
can  be  stricken  out  and  the  valid  portion  will  be  operative, 
the  former  should  be  rejected  and  the  latter  allowed  to 
stand.  (1  Gray,  21;  6  Gray,  100;  4  Metcalf,  288;  24  Pick. 
861 ;  8  Nevada,  180.)  It  is  the  imperative  duty  of  the  Sec- 
retry  of  State  to  draw  his  warrant  when  claims  of  the  char- 
acter embraced  in  the  warrants  in  question  are  presented 
duly  credited  and  certified. ,  (Mis.  Laws,  ch.  44,  §  14;  Id. 
ch.  1,  §§  15,  21.)  The  Treasurer  has  no  power  to  audit  and 
settle  claims  against  the  State  and  cannot  refuse  to  pay  a 
warrant  drawn  on  him^  in  legal  form,  if  there  are  funds  in 
the  Treasury  appropriated  by  law  for  the  purposes  specified 
in  the  warrant  (Mis.  Laws,  ch.  1,  §  28 ;  2  Metcalf  (Ky.) 
R  106;  14  Louis.  R  225.) 

O.  W.  Lawson  and  C.  O.  Curl,  ior  Respondent 

The  State  Treasurer  cannot  pay  without  an  appropriation 
first  made  by  the  Legislature,  and  the  Legislature  may  ap- 
propriate or  not  in  its  discretion.  (Constitution,  Art  9,  §§ 
2,4,7;  lOgn.  218.) 

The  Secretary  of  State  has  no  right  to  audit  claims  against 
the  State,  excepting  cases  where  provision  for  their  payment 
has  been  made  by  law.  (Mis.  Laws,  ch.  1,  §  16.)  The  wai^ 
rants  in  question  were  drawn  prior  to  the  Act  of  1870,  and 
before  any  attempt  had  been  made  to  appropriate  money  for 
their  payment     They  were  therefore  void. 

By  the  Court,  Thateb,  J. : 

This  was  a  proceeding  by  petition  for  a  writ  of  mandamus 
Against  the  State  Treasurer,  L.  Fleischner,  to  compel  the 
payment  of  five  certain  State  warrants,  drawn  in  1869  and 
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1870  by  Samuel  E.  May,  late  Secietaiy  of  State,  upon 
Treasurer,  who  refused  payment  thereof. 

The  application  for  the  writ  was  argued  at  Chambers  be- 
fore the  Judge  of  the  Third  Judicial  District,  Hon^  B.  P. 
Boise,  and  the  writ  dismissed,  from  which  order  the  peti- 
tioner appeals  to  thia  Court 

.  Many  points  were  discussed  in  the  argument  of  this  case, 
by  the  counsel  for  both  parties,  which  this  Court  does  not 
deem  it  necessary  to  decide^ 

It  seems  from  the  proceedings  herein,  that  tfa6  L^^lature. 
^which  convened  in  1868,  failed  to  make  appropriations  ix) 
defray  the  expenses  of  the  State  for  the  ensuing  two  yearsi 
as  required  by  law. 

The  only  question  which  this  Court  has  considered  it  neo* 
essaiy  to  determine  is,  whether  the  State  Treasurer  was  • 
bound  to  pay  warrants  drawn  upon  him  l^  tiie  Secretary  of 
State,  when  no  appropriations  have  been  made  by  the  Legis- 
lature for  their  payment 

Section  2,  of  Article  IX,  of  the  Constitution  of  this 
State  reads  as  follows:  '^The  Legislative  Assembly  shall 
provide  for  raising  revenue  sufficient  to  defray  the  ezpenseft 
cf  the  State  for  each  fiscal  year,  and  also  a  sufficient  sum- 
to  pay  the  interest  on  the  State  debt,  if  there  be  any;^ 
Secdon  4,  same  Article,  provides,  that  ^^o  money  shall  be 
drawn  from  the  Treasury,  but  in  pursuance  of  appropria* 
tioQB  made  by  law.**  Section  7,  ditto,  provides,  '%at 
laws  Tnalring  appropriations  for  the  salaries  of  puUio 
officers  and  other  current  expenses  of  the  State,  shall 
contain  provisions  upon  no  olher  subject  The  statute, 
page  621,  §  15,  subdivision  7  (Mis.  Laws,  ch.  1,  §  15)^ 
inovidee,  that  among  other  duties  of  the  Treasurer,  ^%e 
shall  eTamine  and  determine  the  claims  of  all  persons  against 
the  State  in  cases  where  pravisums  for  the  payment  thereof 
AaU  haA>e  heon  made  by  law,  and  to  indorse  upon  the  same 
the  amount  due  and  allowed  thereon,  and  from  what  fund 
the  same  is  to  be  paid,  and  draw  a  warrant  upon  the  Treasury 
for  the  same,''  eta 

The  Secretary  of  State^  like  every  other  officer  of  the 
State  government^  poesesses  no  substantive  powers,  except 
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such  as  are  enuiaerated  in  the  Constitution  and  statute. 
The  provisions  of  law  referred  to  define  and  limit  his 
duties^  and  he  can  only  exercise  those  duties  upon  the 
terms  and  conditions  specified  in  those  provisions.  His 
authority  to  audit  accounts  and  draw  warrants  upon  the 
Treasurer^  depends  upon  the  condition  that  an  appropriation 
has  been  made  by  the  Legislative  Assembly  for  their  pay- 
ment. 

The  State  Treasurer^  like  the  Secretary,  has  only  limited 
duties  and  functions^  which  he  has  no  right  to  transcend. 
He  is  presumed  to  know  what  appropriations  have  been  made 
by  the  L^slature,  and  has  no  right  to  pay  warrants,  un- 
less drawn  upon  some  specified  fund,  except  when  a  claim 
or  amount  is  authorized  by  law  to  be  paid  out  of  a  general 
contingent  appropriation,  which  he  may  pay  upon  warrant  of 
the  Secretary.    (Mis.  Laws,  ch.  1,  §  28.) 

These  guards  and  checks  upon  transactions  of  publio 
officers  were  wisely  made,  and  each  officer  should  be  re- 
quired to  keep  within  the  scope  of  his  authority,  not  only 
in  order  to  secure  the  interest  of  the  public,  but  also  to 
protect  the  rights  of  the  individual  citizen.  As  there  were 
no  appropriations  made  for  the  payment  of  the  warrants  in 
question,  the  Secretary  of  State  had  no  right  to  draw  the 
same,  and  the  State  Treasurer  violated  no  official  duty  in 
refusing  to  pay  them. 

The  decision  of  the  Court  below  is^  therefore,  affirmed. 

IJpTOK^  J.,  dissenting: 

This  case  involves  the  question  whether  the  Secretary 
of  State  has  authority  to  audit  public  accounts  at  times 
when  all  the  money  which  may  have  been  appropriated 
to  the  payment  of  the  particular  class  of  accounts  that 
(may  be  presented,  has  been  paid  out  upon  claims  of  the 
same  class.  Some  incidental  questions  of  minor  import- 
ance arise  in  the  case,  and  it  vnll  avoid  complication  to 
refer  to  them  before  entering  upon  the  principal  and  very 
important  question  relative  to  the  duties  of  the  Secretary  of 
State.  The  incidental  questions  relate  to  the  powers  and 
duties  of  a  cmnmission  or  Ic^slative  committee,  appointed 
in  pursuance  of  a  joint  resolution  passed  October  25,  1870. 
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The  Constitution  uses  the  foUowixig  language  in  regard  to 
the  Secretary  of  State  (§  2,  Art  6) :  *'He  ahall  be,  by  virtue 
of  his  office,  auditor  of  public  accounts,  and  shall  p^orm 
such  other  duties  as  shall  be  assigned  him  by  law."  By 
the  act  of  18&9  (Mis.  Laws,,  ch.  1,  §  16),  it  is  made  his 
duty  ^'to  examine  and  determine  all  claims  of  all  persons 
against  the  State  in  cases  where  provision  for  the  payment 
thereof  shall  have  been  made  by  law,  and  to  indorse  upon  the 
same  the  amount  due  and  allowed  thereon  and  froca  what 
fund  the  same  is  to  be  paid,  and  draw  a  warrant  upon  the 
treasury  for  the  same.'' 

There  are  some  provisions  of  statute  that  appear  at  first 
glance  to  be  an  attempt  to  transfer  the  power  to  audit  pub- 
lic acoounts  from  the  Secretary  of  State;  as,  for  instancy 
that  which  directs  the  Superintendent  of  the  Penitentiarj 
to  certify  to  certain  accounts ;  but  in  reality  they  amount 
only  to  this:  that  the  certificate  shall  be  sufficient  evidence 
to  autiiorize  the  Secretary  to  approve  the  account  and  draw 
his  warrant  I  think  these  provisions  have  never  been  treated 
as  having  greater  force,  and  up  to  the  passage  of  the  joint 
resolution  above  mentioned,  I  am  not  aware  that  any  ques- 
tion has  been  raised  against  the  power  of  the  Secretary  of 
State  to  act  as  auditor  of  public  accoxmts. 

Prior  to  the  session  of  the  Legislature  of  1870,  the  Seo- 
retaiy  of  State  had  audited  claims  and  drawn  warrants  which 
were  unpaid  at  the  time  of  the  passage  of  the  joint  resolu- 
tion in  question,  among  which  were  the  warrants  in  contro^ 
▼ersy ;  and  it  has  been  assiuned  in  the  course  of  the  argument 
that  the  commission  appointed  in  pursuance  of  the  joint  res- 
olution was  clothed  with  power  to  review  the  action  of  the 
Secretary  of  State,  and  to  annul  or  approve  the  warrants  pre- 
viously drawn  by  that  officer;  and  the  power  has  been  claimed 
for  the  commission,  to  annul  such  part  of  each  warrant  as 
their  discretion  should  dictate.  Whether  the  Legislature 
could  confer  such  power  on  a  commission  or  committee  thus 
appointed,  is  one  point  discussed ;  another  point  is,  whether 
the  language  of  the  joint  resolution  imports  an  intent  to  con- 
fer such  power. 

The  joint    resolution   directs  ^%at  a   committee    com* 
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posed  of  two  persons,  one  to  be  chosen  by  each  House,  be 
constituted  a  commission.  Said  commission  shall  have 
power  to  select  an  additional  commissioner,  who  shall  be 
governed  by  the  same  rules  and  receive  the  same  compen- 
sation as  the  other  commissioners.'^  The  compensation  is 
fixed  at  five  dollars  per  day.  This  commission  is  directed 
to  inquire  into  various  specified  matters.  Their  duties, 
so  far  as  they  relate  to  any  subject  connected  with  the  war- 
rants in  question,  are  declared  in  the  following  language: 
^^It  shall  be  the  duty  of  said  commission,  after  it  is  organ- 
ized, to  proceed  at  once  to  investigate  the  (^cial  conduct 
of  the  State  offioers  for  the  last  four  years  in  the  following 
order:  First,  Superintendent  of  the  Penitentiary;  sec^ 
ond,  Treasurer;  third.  Secretary  of  State;  fourth,  Governor; 
iqid  fifth.  Commissioners  of  Sdiool  Lands;  to  examine  the 
books  of  each  department^  compare  all  entries  therein  with 
the  vouchers  on  file;  to  examine  all  original  bills  by  items^ 
comparing  them  with  the  vouchers,  and  attest  the  same  to  the 
Treasurer,  if  correct,  and  the  Treasurer  is  required  to  pay 
the  warrants  so  certified  upon  presentation/' 

That  part  of  the  resolution  that  treats  of  the  general  pow- 
ers of  the  bommittee  provides,  that  '^said  commission  shall 
have  power  to  appoint  a  competent  clerk  to  issue  subpoenas, 
administer  oaths,  compel  the  attendance  of  witnesses  and  to 
send  for  persons  and  papers.  They  shall  keep  a  correct  rec- 
ord of  the  testimony  taken  before  them  and  report  the  same, 
properly  attested,  at  the  next  session  of  the  Legislative  Asr 
sembly." 

The  leading  object  here  contemplated  is  evidently  a  com- 
tuittee  or  commission  to  investigate  facts  and  report  for  the 
information  of  the  Legislature ;  and  I  am  unable  to  find,  in 
the  language  employed,  authority  in  the  Commission,  either 
to  assume  the  duties  of  the  Secretary  of  State  in  auditing 
accounts,  or  to  render  final  decisions  as  a  tribunal  to  review 
his  action. 

It  may  be  a  reasonable  inference  from  the  language  of 
the  resolution,  that  it  was  then  expected  some  Act  would  be 
passed  prohibiting  the  Treasurer  from  paying  the  warrants 
tken  outstanding,  and    perhaps    amending  the  statutes  that 
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relate  to  the   duties  of  the   Secretary  of  State  and  of  the  j 

State  Treasurer.  But  nothing  in  the  resolution  purports  to 
amend  those  statutes  or  to  prohibit  the  Treasurer  from  pay- 
ing warrants ;  nor  does  it  require  holders  of  warrants  to 
aorrender  or  present  them.  If  bills  were  found  correct  the 
committee  was  directed  to  attest  them;  but  as  to  bills  that 
thqr  should  consider  incorrect  or  doubtful,  or  correct  in 
part  and  incorrect  in  part,  they  have  no  authority  to  attest 
or  certify  or  take  any  action  except  to  report  their  pfoceed- 
mgs  with  the  evidence  to  the  Legislature.  I  infer  from  this 
language  that  the  object  of  causing  bills  which  the  Commis- 
Bion  deemed  correct  to  be  "attested,"  was  to  indicate  those 
in  regard  to  which  there  was  in  their  opinion  no  necessity 
of  reporting*  to  the  Legislature  and  no  necessity  for  legisla- 
ti^  action. 

If  the  matter  could  be  divested  of  all  question  as  to  the 
power  of  amending  laws  or  making  laws  by  joint  resolution, 
and  of  all  question  as  to  the  constitutionality  of  what  is 
contended  for,  the  language  of  the  resolution,  of  itself,  is 
not  sufficient  to  direct  the  Commission  to  undertake  to  make 
a  final  decision  in  regard  to  bills  that  they  do  not  deem  cor- 
rect, or  to  do  more  in  regard  to  them  than  to  investigate 
and  report  This  view  corresponds  with  the  whole  tenor  of 
the  resolution,  the  general  object  of  which  is  an  investiga- 
tion and  information  to  be  laid  before  the  Legislature.  If 
we  add  to  this  the  consideration  that  the  Legislature  must 
be  presumed  to  know  that  the  statutes  prescribing  the  du- 
ties of  the  Secretary  and  Treasurer  were  still  in  force,  and 
that  they  could  not  be  amended  by  a  joint  resolution,  the 
conclusion  is  irresistible  that  the  Legislature  never  contem- 
plated conferring  power  to  make  final  decisions  by  the  joint 
resolution  alone. 

These  are  not  the  only  difficulties  in  the  way  of  claiming 
such  power  for  the  Commission.  An  attempt  to  show  that 
this  was  something  more  than  a  legislative  committee  of  in- 
vestigation, and  to  show  that,  in  addition  to  its  duty  to 
investigate  and  report  for  the  information  of  the  Legisla- 
ture, it  had  power  to  make  final  decisions,  whether  in  the 
capaeily  of  public  auditors  or  as  a  judicial  board  for  review- 
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ing  the  decisions  of  the  Secretary  of  State,  or  as  a  represent 
tative  of  the  Legislature  to  determine  these  matters  bj  yiitoe 
of  delegated  legislative  power,  will  meet  with  very  serious 
obstacles.  The  following  are  some  of  the  difficulties  that 
stand  in  the  way  of  the  assumption : 

The  Legislature  cannot  delegate  the  power  to  legislate  un- 
less it  be  in  the  specified  exceptional  case  of  cafeating  mu- 
nicipal corporations.     It  is  a  maxim  of  the  law  that  a  dele- 
gate cannot  delegate  his  powers. 
I     By  §  30,  Art  IV  of  the  Constitution,  no  Senator  or  Eep- 
/  resentative  shall  be  appointed  to  any  civil  office  of  profit  that 
}  shall  have  been  created  during  his  term. 

Such  a  Board,  in  making  final  decisions,  must  act  within 
one  of  the  four  governmental  departments:  the  legislative, 
executive,  administrative  or  judicial ;  "and  no  person  charged 
with  official  duties  under  one  of  these  departments  shall  exer- 
cise any  of  the  functions  of  another,  except  as  in  this  Con- 
stitution expressly  provided."     (Section  1,  Art.  3.) 

The  Constitution  vests  the  power  of  auditing  public  ao* 
counts  in  the  Secretary  of  State. 

Section  1,  Art  VII,  of  the  Constitution,  vests  the  judicial 
power  of  the  State  in  the  particular  tribunals  there  specified, 
and  such  a  commission  cannot  be  clotiied  with  judicial  pow- 
er. 

The  mode  of  auditing  accounts  was  already  prescribed  by 
statute,  and  it  could  not  be  changed,  except  by  amending  or 
repealing  the  law.  Laws  cannot  be  amended  by  joint  resolu- 
tion, but  the  act  or  section  amended  must  be  set  forth  at 
length. 

Whether  the  power  of  such  Commission  to  decide  the  mat- 
ter in  question  be  claimed  as  exercised  within  the  legisla- 
tive, the  administrative  or  tbe  judicial  depaitment  of  the 
government,  the  difficulty  is  equally  great  If  it  is  con- 
ceded that  the  Legislature  may,  as  a  legislative  act,  pass 
upon  all  daims  against  the  State,  it  is  certain  that  a  legis- 
lative act  requires  a  quorum  of  each  House,  and  the  power 
to  act  in  a  legislative  capaeity  cannot  be  thus  delegated.  If 
the  Commissioners  are  appointed  not  to  legislate,  but  merely 
to  audit  claims,  their  acts  would  be  within  the  adsninistra- 
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tive  department;  their  function  would  be  one  which  the  Con- 
stitation  has  vested  in  the  Secretary  of  State,  and  they  while 
oiembeTs  of  the  Legislature,  would  be  holding  an  office  of 
profit  created  by  the  Legislature  of  which  two  of  them  are 
members.  If  their  action  isamere  reviewof  the  decisions  of  the 
Secretary  of  State  with  power  to  affirm  or  reverse,  they  must 
either  act  by  virtue  of  delegated  legislative  authority,  or  their 
action  is  an  attempted  exercise  of  a  part  of  the  judicial  power 
of  the  State.     ^ 

It  is  plausibly  said  the  Legislature  has  power  to  appcHnt 
oommittees  of  inquiry  to  act  during  the  recess,  or  while  the 
Legislature  is  not  in  session,  and  hence  had  a  right  to  ap^ 
point  this  Commission,  and  that  the  Commissioners  were  still 
members  of  the  Legislature,  and  consequently  not  appointed 
to  any  office  of  profit  created  by  the  same  Legislature  of  which 
two  of  them  were  mem.bers ;  that  the  Commission  was  author^ 
ind  to  perform  certain  duties  whidi  it  was  not  convenient 
for  the  Legislature  to  perform  in  session,  and  that  '^this  kind 
of  legislation  is  not  new.'' 

'  The  sophistry  of  this  statement  lies  in  the  circumstance 
that  it  ignores  the  main  point  claimed  by  its  author,  and 
the  main  point  which  it  seeks  to  establish ;  it  ignores  the 
qoestion  whether  the  Cormnissioii  has  power  to  make  deeis^ 
ions  that  shall  be  final  without  being  reported  to  and  acted 
upon  by  the  Legislature.  With  this  point  added,  it  cannot 
be  said  that  this  kind  of  legislation  is  not  new.  It  is  claim- 
ed in  the  same  connection  and  as  part  of  the  same  ailment 
that  this  Commission  exercises  ^'powers  that  are  in  their  na- 
ture judicial,"  and  that  their  decision  concerning  the  war^- 
rants  is  ^'a  final  judgment  so  far  as  any  provision  now  ex- 
ists for  their  redemption."  The  bare  statement  of  this  posi- 
tion is  sufficient  to  show  that  the  power  claimed  for  the  Com- 
mission is  something  more  than  can  pertain  to  a  mere  legisla- 
tive Committee,  and  that,  if  such  be  their  powers,  they  are 
officers  filling  an  office  created  by  the  Legislature  of  which 
two  of  them  are  members. 

The  position  that  the  Commissioners  had  power  to  make 
final  decisions  and  yet  held  no  office  other  than  that  of  mem- 
beiB  of  the  Legislature,  and  the  statement  made  in  the  same 
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argument,  that  the  constitutional  limit  of  pay  to  members  of 
the  Legislature  only  applies  during  the  time  of  the  session, 
and  that  at  other  times  members  may  receive  five  dollars  per 
day,  seem  to  rest  on  very  similar  bases;  but  I  have  not 
been  able  to  appreciate  the  strength  of  either  position,  and 
I  must  proceed  upon  the  conviction  that  if  the  Commissioners 
were  thus  empowered  they  held  an  office  other  than  that  of 
members  of  the  Legislature. 

To  the  point  touching  the  ability  of  menfbers  to  fill  the 
office,  if  it  be  an  office  of  profit^  it  is  replied  on  the  part  of 
the  respondent  that  even  a  constitutional  disqualification  of 
members  will  not  render  the  acts  of  the  Conmciission  void, 
and  that  the  point  is  therefore  immaterial. 

Whether  or  not  the  acts  of  the  Commission  would  be  void 
in  the  case  supposed,  the  fact  that  members  of  the  Legisla* 
ture  were  appointed  by  the  authors  of  the  resolution  is  a 
material  and  a  very  strong  circumstance  against  the  infer- 
ence that  the  f  ramers  of  the  resolution  intended  to  charge 
the  Commission  with  duties  which  members  of  the  Legisla* 
ture  were  prohibited  from  performing;  and  such  considera- 
tions are  especially  applicable  to  a  case  like  this,  where  the 
power  to  audit  claims  or  make  final  decisions  is  not  confer- 
red by  ezpress  words,  but  sought  to  be  raised  by  implica- 
tion. In  construing  the  resolutions,  we  have  no  right  to 
assume  that  its  authors  were  ignorant  of  the  law,  or  that 
they  intended  to  violate  the  Constitution, 

It  cannot  be  supposed  that  the  Legislature  intended,  by 
the  indefinite  language  employed  in  this  resolution,  to  direct 
the  Commission  to  take  all  the  bills  from  their  proper  cus^ 
todian  and  pass  them  over  to  the  custody  of  the  State  Treasr 
urer,  thus  destroying  the  system  of  checks  and  balances  and 
the  means  of  verifying  the  accounts  between  the  Secretary 
and  Treasurer.  Yet  the  only  certificate  they  were  empow- 
ered to  make  is  an  attestation  of  the  bills  deemed  correct; 
and  the  power  to  make  that  attestation  is  the  only  power 
the  resolution  purports  to  confer  upon  them,  even  by  impli- 
cation, except  the  power  to  investigate  and  report  to  the 
Legislature.  The  Committee  was  not  empowered  to  draw 
warrants  or  in  any  manner  to   give    the    Treasurer   official 
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notice  or  inf  ormaticxL  in  regard  to  bills  that  were  deemed  in^ 
coneet  or  doubtfuL 

It  is  also  indicated  in  proviBOs  contained  in  the  Appro* 
priation  Act  passed  three  days  later  than  tibe  resolution,  that 
the  Legislature  did  not  consider  the  duties  of  the  Treasured 
iQodified  or  changed  bj  the  joint  resolution ;  but  the  resolu- 
tion deriyes  no  force  or  vitalily  from  the  provisos  contained 
in  the  Appropriation  Act^  because  the  Constitution,  Article 
IX,  section  7,  provides  that  '^aws  making  appropriations  for 
die  salaries  of  the  public  o£Scera^  and  other  current  expenses 
of  the  State,  shall  contain  provisions  cm  no  oth^r 
subject."  It  cannot  reasonably  be  contended,  in  the  face 
of  that  direct  and  unequivocal  provision,  that  the  General 
Appn^riation  Act  can  operate  to  transfer  the  power  of  BXiir 
iting  claims  from  one  officer  to  another ;  or  that  it  can  contain 
vidid  provisions  in  regard  tQ  what  persons  shall  act  as  auditor 
of  pnbhc  accounts,''  when  that  matter  is  already  setUed  by  the 
CcHistitation. 

Section  10  of  the  Appropriation  Act^  just  mentioned,  is 
as  follows:  'Tor  the  redemption  of  warrants  drawn  on  the 
General  Fund,  $8,500 ;  provided,  that  nothing  in  this  section 
shall  be  so  construed  as  to  apply  to  the  payment  of  s$iid 
warrants  until  the  same  have  been  audited  by  the  investigate 
ing  commission ;  provided  said  commission  is  appointed.'? 
And  tiie  other  sections,  making  appropriations,  are 
accompanied  by  aimdlar  provisos.  It  is  conceded,  in  this 
case,  that  the  Appropriation  Act  has  taken  effect,  the  point 
controverted  in  relation  to  it  being  whether  the  pro- 
visos are  operative,  or  whether  they  are  surplusage.  And 
I  think  it  may  be  taken,  as  conceded  in  the  argument,  that 
unless  the  commission  had  power  to  decide  upon  the  validily 
of  these  warrants,  the  appropriation  covers  them.  At  least 
that  is  the  law,  if  the  Act  has  become  operative.  It  needs 
no  argument  to  show  that  the  statute  that  prescribes  the 
mode  of  auditing  public  accounts  cannot  be  revised  and 
amended  by  a  joint  resolution,  or  by  provisos  in  a  General 
Appropriation  Act  The  statutes  defining  the  duties  of  the 
Secretary  of  State,  and  of  the  Treasurer,  have  not  been 
amended  in  any  manner  known  to  the  Constituti<»i.     The 
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effect  and  authority  of  the  ivarranta  remained  the  same  after 
tiie  passage  of  the  joint  resolution  as  before,  and  the  duties 
of  the  Treasurer  remained  the  same. 

In  mj  opinion  the  oommission  had  no  power  to  make  a 
final  decision  upon  the  claims  in  question,  and  the  case 
must  turn  wholly  upon  the  point  whether  the  Secretary  of 
State  had  power  to  audit  the  accounts  at  the  time  the  war^ 
rants  were  drawn.  He  decision  of  this  point  depends  upon 
the  construction  of  the  provision  of  statute  first  above 
quoted.  It  is  contended  on  behalf  of  the  respondent  that 
the  words  of  that  section  which  limit  the  acticHi  of  tiie  Sec- 
retary of  State  to  "cases  where  provisions  for  the  payment 
thereof  shall  have  been  made  by  law,"  should  be  construed 
to  limit  the  Secretary's  action  to  times  when  there  are  un- 
expended appropriations;  or,  in  other  words,  that  the  lan<* 
guage  employed  indicates  an  intention  to  limit  the  times 
when,  or  the  circumstances  imder  which,  he  may  proceed^ 
rather  than  the  cases  in  which  he  shall  (mdit  public  accounts. 

In  discussing  this  question,  much  stress  is  laid  on  the 
provision  of  the  same  section  which  requires  the  Secretary 
to  indorse  on  the  claim,  "from  what  fund  the  same  is  to 
be  paid."  It  is  assumed  that  when  the  money  specified  in 
an  appropriation  act  is  exhausted  a  fund  is  annihilated; 
and  from  this  assumption  it  is  argued  that  from  the  time  of 
exhausting  the  appropriated  money  "it  was  impossible  for 
him  [the  Secretary]  to  indorse  on  a  claim  the  fund  out  of 
which  it  was  to  be  paid,"  it  being  claimed  that,  ^Svhen  the 
appropriation  was  exhausted,  no  such  fund  existed,  and  the 
only  way  in  which  a  fund  can  be  created  is  by  an  appropria- 
tion by  the  Legislature."  The  argument  is  founded  upon 
an  evident  inadvertency  in  applying  or  defining  the  words 
"fund  and  "appropriation,"  by  which  the  words  are  treated 
as  convertible  terms  or  their  signification  is  confounded. 
The  whole  of  this  branch  of  the  argument  is  based  on  the 
erroneous  assumption  that  a  fund  can  be  created  only  by 
an  appropriation  act. 

The  constitution  and  our  statutes  relating  to  finance,  use 
the  word  "fund"  in  its  ordinary  acceptation,  and  a  brief 
examination  will  show  that  the  word  is  employed  to  denote* 
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aomjething  other  than  an  appropriation^  and  that  every  law 
Aat  impoeea  or  authorizes  a  tax  mnet  create  a  fund,  unless 
a  fond  already  exists^  into  which  the  tax  is  to  be  paid. 
Fnnds  are  frequently  created  by  law  for  particular  purposes, 
such  as  the  payment  of  interest  on  loans,  or  for  lire  payment 
of  a  particular  class  of  expenses ;  and  a  fund  may  be  Axis 
created  in  advance  of  the  tiine  when  any  of  the  money  is  ap- 
propriated  by  an  appropriation  act.  Sec  2,  of  Art  Vill 
of  the  Constitution,  created  a  fund  called  the  Common 
School  Fund.  By  §  58  Mis.  Laws,  ch.  57,  the  Legislature 
ereated  a  fund  consisting  of  £ve  mills  annually  on  the  dol« 
lar,  of  the  taxable  property  in  the  State,  which  is  usually  de^ 
nominated  "The  General  Fund/'  But  by  the  Act  creating 
ibis  fund,  the  Legislature  did  not  make  an  appropriation; 
it  simply  careated  a  fund  to  meet  the  current  expenses  of  the 
State,  and  provided  a  mode  of  collecting  the  money  into  the 
State  treasury.  These  details  of  mode  could  not  have  been 
provided  by  an  appropriation  act,  for  those  Acts  can  con- 
tain provisions  on  no  other  subject  but  that  of  the  appropria- 
tioQ. 

The  Legislature  from  time  to  time  creates  special  or  par- 
ticular funds,  but  after  they  are  created  the  Treasurer 
cannot  lawfully  pay  out  any  money  from  a  special  fund,  nor 
can  he  pay  out  money  from  the  general  fund,  until  an  Act 
is  passed  appropriating  the  money. 

The  difference  in  the  meaning  of  tihe  two  words  "fund" 
and  ''appropriation''  is  broad  and  distinct,  both  in  their  or- 
dinary acceptation  and  in  the  manner  in  which  they  are  em- 
ployed in  the  Constitution  and  statutes  of  the  State.  And 
unquestionably  a  fund  may  exist  before  any  of  the  money 
pertaining  to  it  is  appropriated  and  after  an  appropriation  is 
exhausted. 

By  Art  IX,  §  8,  of  the  Constitution,  "Every  law  imposing 
a  tax  shall  state  distinctly  the  object  of  the  same,  to  which 
only  it  shall  be  applied.*'  Every  such  law  creates  a  fund 
or  raises  money  for  a  fund  already  created. 

Section  111  (Mis.  Laws,  ch.  57)  provides  that  "whenever 
any  moneys  shall  bave  been  oollected  or  reeeived  by  any 
officer  for  any  distinct  and  specified  object^  no  portion  of 
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• 
Ifaem  shall  be  paid  or  applied  to  any  other  object  or  purpose 

without  due  authorHy,  but  it  shall  be  kept  a  separate  fwnd 

for  sudi  apecific  object'' 

From  these,  and  similar  enactments^  it  is  clear  that  a 
fund  must  exist  in  every  case  where  a  tax  is  levied,  that 
every  collector  and  custodian  of  public  money  is  presomed 
to  know  that  such  is  the  law,  and  is  liable  to  criminal  pros* 
ecution  if  he  diverts  any  money  irofOL  the  fond  to  which  it 
belongs,  or  fails  to  keep  it  in  that  fund. 

In  many  cases>  statutes  that  provide  for  paying  for  ser- 
vices are  silent  as  to  the  fund  out  of  which  the  elaim  is  to 
be  paid.  When  a  statute  provides  that  the  State  shall  pay 
an  officer  or  other  person  for  particular  services,  or  on  ac- 
count of  property  sold  to  the  State,  if  there  is  no  special  re- 
quirement that  the  claim  shall  be  paid  out  of  a  particular  or 
special  fond,  it  will  be,  I  think,  as  a  matter  of  course,  pay- 
aUe  out  of  the  general  fund  created  to  defray  the  current 
expenses  of  the  State.  Section  28  of  the  same  chapter  that 
defines  the  duties  of  the  Treasurer  of  State  (Mia.  Laws,  ch. 
1),  provides  that  when  any  claim  is  ^'required  to  be  paid  out 
of  a  particular  fund,  it  shall  be  paid  out  of  such  fund  only." 
This  is  a  very  plain  indication  that  a  claim  which  id  not  re- 
quired to  be  paid  out  of  a  particular  fmid  is  to  be  paid  out 
<A  the  general  fund  only. 

The  distinction  between  a  fund  and  an  appropriation  has 
always  been  observed  by  prior  Legislatures,  and  was  not  dis^ 
regarded  by  the  Legislature  that  passed  the  joint  resolution 
in  question.  The  statutes  passed  by  the  last  Legisla- 
ture recognize  the  existence  of  a  general  fimd  and  of  special 
funds  in  the  absence  of  any  appropriation.  In  treating  of 
warrants  drawn  when  there  was  no  unexpended  apprc^ria- 
tion  in  existence,  they  approporate  money  for  warrants 
drawn  on  the  general  fond,  on  the  penitentiary  fund  and  on 
several  other  funds.  They  also  appropriate  money  '^fnd 
of  the  general  fund"  for  certain  purposes.  No  appropria- 
tion act  was  ever  passed  appropriating  money  vfdo  the 
general  fond ;  and  if  the  terms  ''fund"  and  ''appropriation" 
are  synonymous,  or  if  the  only  way  in  which  a  fund  can  be 
created  is  by  an  appropriation,  there  has  never  been   any 
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money  belonging  to  the  general  fond.  It  would  be  absnrd 
to  attempt  to  appropriate  mcmey  out  of  the  general  fund  if 
that  fund  is  not  created  otherwise  than  by  an  appropriation 
act 

Unquestionably  the  existence  of  a  fund  does  not  depend 
upon  whether  or  not  the  money  pertaining  to  the  fund  has 
or  has  not  been  appropriated,  and  eyery  lawful  daim  is  either 
payaUe  out  of  some  particular  fund  or  out  of  the  general 
fund.  When  the  law  provides  that  a  claim  shall  be  paid  and 
Ibe  daim  is  presented  to  the  Secretary  to  be  audited^  it  be- 
comes the  duty  of  the  Secretary,  if  the  daim  is  allowed,  to 
determine  out  of  what  fund  it  is  to  be  paid.  If  the  law 
requires  it  to  be  paid  out  of  a  particular  fund,  he  should 
indorse  it  accordingly,  and  if  the  law  requires  it  to  be  paid, 
but  does  not  require  it  to  be  paid  out  of  a  particular  fund, 
it  is  to  be  paid  out  of  the  general  fund,  and  it  should  be  so 
indorsed. 

The  provision  about  indorsing  warrants  need  not  be 
further  considered  in  construing  the  words,  ''in  case  where 
provisions  for  the  payment  thereof  shall  have  been  made 
by  law,''  I  diink  the  most  natural '  and  obvious  import  of 
the  words  just  quoted,  is  what  the  Legislature  intended  by 
this  enactment)  and  that  these  words  import  an  intention 
to  confine  the  action  of  the  Secretary  to  eases  where  pay- 
ment has  been  sanctioned  by  law.  I  think  tiie  word  ''pro- 
visions''  is  here  used,  as  it  is  generally  used  when  speaking 
of  legislation  in  the  sense  of  "enactments;"  and  that  the  in- 
tent was  to  confine  the  Secretary  to  cases  where  the  law  pro- 
vides or  enacts  that  the  daimant  is  entitled  to  be  paid 
by  the  State  and  not  to  times  when  payment  can  be  instant- 
ly made. 

It  is  said  this  doctrine  would  invest  the  Secretary  with 
legislative  "power  to  control  the  disbursements  of  the  pub- 
lie  funds  and  pledge  the  public  credit"  The  auditing  of  a 
piublio  account  neither  controls  the  disbursement  or  pledges 
the  credit  or  faith  of  the  State.  An  account  cannot  be  paid 
simply  because  it  is  audited,  and  the  Secretary  cannot  audit 
an  aocoont  unless  the  credit  of  the  State  is  already  pledged 
by  some  provisictt  of  law  previously  made,   pledging  the 


148  Bbown  v.  !Fx.£isghk£s.  [4  Oregon 

faith  of  the  State  that  the  daimant  shall  be  paid.  The 
Secretary's  function  is  to  decide  whether  the  faith  of  the 
State  has  been  so  pledged  by  previous  legislation,  and  if  it 
has  been  pledged,  to  ascertain  and  certify  to  what  extent 
The  claim  certified  by  him  is  not  to  be  paid  solely  because 
of  his  certificate  or  warrant,  nor  until  the  Legislature  shaU, 
in  addition  to  such  previous  pledge,  pass  an  act  of  appro- 
priation in  fulfillment  of  the  pledge.  If  the  Seczetary  com* 
mits  a  fraud  or  exceeds  his  jurisdiction,  his  action  is  aS 
open  to  investigation  before  the  judicial  tribunals  of  the 
State  as  are  those  of  a  minor  c^cer.  He  pledges  nothing; 
he  simply  decides  matters  within  his  jurisdiction.  It  is 
the  Constitution  and  the  law-making  power  that  pledges  the 
faith  of  the  Stat^. 

By  §  6,  Art  IX,  of  the  Constitution,  "Whenever  the  ex- 
penses of  any  fiscal  year  shall  exceed  the  income,  the  Leg- 
islative Assembly  shall  provide  for  levying  a  tax  for  the  en- 
suing fiscal  year  sufficient,  with  other  sources  of  income,  to 
pay  the  deficien<gr  as  well  as  the  estimated  expenses  of  tibe 
ensuing  fiscal  year.'' 

From  this  carefully  chosen  language,  we  see  that  for  the  en- 
suing year  an  estimate  may  be  relied  upon ;  but  &e  de- 
ficiem^  is  to  be  ascertained  and  not  merely  estimated.  The 
provision  must  be  sufficieni  to  pay  the  deficiency  of  the  past 
in  addition  to  the  amount  estimated  for  the  future.  Using 
the  word  ^^estimated''  in  the  one  case  and  omitting  it  in  the 
other  precludes  any  supposition  that  the  levy  is  to  meet  only 
a  mere  estimated  deficiency  or  an  amount  supposed  to  be 
sufficient  to  meet  the  deficiency.  The  Legislative  Assan- 
bly  is  required  to  provide  for  levying  a  tax  that  is  sufficient 
for  the  actual  and  not  the  estimated  deficiency;  and  to  do 
this  it  is  evidently  intended  that  they  will  know  the  amount 
of  the  deficiency.  How  is  the  amount  to  be  known  if  he 
who  alone  is  auditor  of  public  accounts  and  who  is  made 
such  by  the  Constitution,  is  prohibited  from  auditing  t 

This  section  of  the  Constitution  answers  a  point  raised 
by  the  defendant's  counsel,  that  until  the  money  is  to  be 
drawn  from  the  Treasury  there  is  no  necessity  of  auditing 
daima    Drawing  a  warrant  is  incident  to  the  auditing  and 
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is  made  so  by  statute.  The  manner  in  which  the  auditor 
enters  or  records  his  decisions  is  by  indorsing  the  decision 
on  the  claim,  and  if  the  decision  is  farorable  he  does  what 
is  denominated  ^'drawing''  a  warrant;  but  drawing  a  warrant 
is  not  a  necessary  part  of  the  auditing  except  as  it  is  made 
so  by  statute,  and  the  decision  would  be  just  as  effectiye  if 
recorded  in  some  other  way.  Drawing  a  warrant  is  not 
drawing  money  out  of  the  Treasury,  nor  does  it  entitle  the 
holder  to  receive  money  out  of  the  Treasury,  unless  all  the 
other  requisites  of  the  law  concur  with  this  act.  The  money 
must  be  collected  and  payment  must  be  preceded  by  an .  act 
of  appropriation.  Drawing  a  warrant  is  part  of  the  formal 
and  convenient  mode  provided  by  dtatute  for  recording  the 
auditor's  decision,  but  the  decision  would  be  as  effectual  if 
the  L^slature  had  provided  some  other  mode  of  entering 
the  decision.  The  substance  of  the  transaction  which,  it  is 
daimed,  is  prohibited,  is  the  auditing  of  the  account  If  the 
Secretary  is  utterly  prohibited  from  passing  upon  daims,  it 
is  difficult  to  know  how  the  expenses  could  ever  exceed  the 
inccxne  or  how  a  deficiency  could  ever  arise.  But  even  if  we 
consider  claims  that  are  not  even  entitled  to  be  audited  to  be 
^expenses,''  from  which  a  defidenc^  may  arise,  it 
is  certain  that  a  rule  that  would  prohibit  the  auditor  of 
public  accounts  from  acting  upon  such  claims^  would  deprive 
the  Legislature  of  the  only  mode  known  to  the  Constitution 
of  ascertaining  a  deficienqr. 

I  think  too  much  importance  is  attached  to  the  use  of  the 
word  '^provisions"  in  this  connection.  An  attempt  is  made 
to  construe  the  sentence  as  if  that  word  pointed  particularly 
to  obtaining  or  appropriating  money.  The  words  ^'pro- 
visiwi**  and  "provided"  are  employed  frequently  in  speaking 
statutory  enactments  of  every  kind,  and  on  every  subject,  and 
the  phrase  "provisions  made  by  law,"  when  used  to  denote  a 
statutory  enactment,  is  no  more  subject  to  such  lim- 
ited meaning  than  .  the  word  "enactment,"  or  any  of 
the  j^rases  used  to  denote  the  passage  of  a  statute 
authorizing,  permitting,  directing,  or  requiring  some- 
particular  thing  to  be  done.  It  is  not  an  imusual  mode  of 
expression  to  say,   "provisions  are  made  by  law"   for   the 
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times  of  holding  Courts,  for  compelling  the  attendance  of 
witnesses,  for  taxing  costs,  for  changing  the  place  of  trial, 
for  paying  jurors  for  the  payment  and  satisfaction  of  judg- 
ment, when  the  collection,  appropriation,  obtaining  or  pro- 
viding money  is  not  alluded  to  by  the  statute  or  by  the 
speaker,  and  when  the  only  allusion  to  the  subject  of  money 
is  a  provision  as  to  the  amount  payable  or  the  party  entitled. 

Another  reason  why  the  word  "provisions"  as  used  in 
this  section  ought  not  to  be  construed  to  point  to  the  ap- 
propriation of  money  is,  that  the  State  is  as  well  provided 
with  money  before  the  passage  of  the  Appropriation  Act  as 
after.  Such  Act  does  not  place  a  dollar  in  the  treasury;  it 
is  merely  the  Treasurer's  letter  of  authority  for  paying  out 
money  which  is  provided  or  obtained  by  virtue  of  some  other 
law. 

Section  28  of  the  Act  under  consideration  assumes  that 
the  Secretary  shall  draw  warrants  in  cases  where  money  is 
not  actually  provided,  in  the  strict  sense  of  that  word,  and 
it  directs  that  in  such  cases  the  Treasurer  shall  indorse  the 
warrant,  "not  paid  for  want  of  funds." 

What  claims,  then,  are  "in  cases  where  provisions  for 
the  payment  thereof  shall  have  been  made  by  law?"  Pro- 
visions are  made  by  law  for  paying  a  salary  to  District  At- 
torneys, and  no  provision  is  made  by  law  for  paying  a  salary 
to  a  Sheriff.  If  money  is  placed  in  the  general  fund,  or  a 
salary  fund,  and  a  certain  amount  thereof  is  by  an  appro- 
priation act  appropriated  to  the  payment  of  salaries  of 
oflScers  for  the  current  year,  the  necessary  money  is  pro- 
vided ;  but  when  the  money  is  provided  and  appropriated,  if 
both  a  District  Attorney  and  a  Sheriff  should  present  claims 
for  salaries,  it  would  still  be  the  Secretary's  duty,  notwith- 
standing the  appropriation,  to  ascertain  whether  provisions 
had  been  made  by  law  for  paying  the  respective  claims.  He 
would  find  one  to  be  a  case  "where  provisions  for  the 
payment  thereof"  had  been  made  by  law,  a  law  hav- 
ing provided  what  party  was  entitled  and  the  amount  to  be 
paid.  In  the  other  case,  no  such  provisions  would  be 
found. 

A  fund  may  be  created,  money  may  be  collected  and  kept 
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in  the  fund,  and  an  appropriation  may  be  made  from  thv^ 
money;  but  still  the  question  will  remain  in  each  case  that 
oomes  before  the  Secretary  of  State,  whether  the  daim  is 
made  in  a  ease  where  provisions  have  been  made  by  law  for 
the  payment  thereof.  Collecting  and  appropriating  money 
will  not  alone  serve  to  bring  any  claim  within  the  '^cases 
where  provisions  for  the  payment  thereof"  have  been  made. 
Aside  from,  and  in  addition  to,  raising  or  providing  money, 
some  other  provisions  made  by  law  must  be  found,  or  the 
Secretary  has  no  right  to  allow  the  accounts ;  and  I  think  it 
is  obvious  from  the  language  employed,  that  the  latter  are 
the  provisions  referred  to,  and  required  by  the  statute  in 
question.  It  is  a  matter  of  grave  doubt  whether  the  Consti- 
tution would  permit  legislation  such  as  it  is  claimed  resulted 
from  this  section. 

The  Constitution  provides  that  certain  officers,  the  Gov- 
ernor, or  instance,  shall  receive  a  specified  salary  annually; 
that  "the  Legislative  Assembly  shall  provide  for  raising  rev- 
enue su£Scient  to  defray  the  expenses  of  the  State  for  each 
fiscal  year;"  and  that  the  Secretary  of  State  "shall  be,  by 
virtue  of  his  office,  auditor  of  public  accounts.''  Here  are  pro- 
visions made  by  the  fundamental  law  for  the  payment,  an- 
nually, to  that  particular  officer,  a  specified  sum.  To  at- 
tempt to  deprive  the  Secretary  of  State  of  the  power  to 
audit  the  claim,  would  seem  much  like  an  attempt  to  set 
aside  the  requirements  of  the  Constitution.  It  cannot  be 
said  that  such  a  claim  is  not  in  a  case  where  provision  is  made 
by  law  for  its  payment 

If  it  ia  contended  that  the  Legislature,  in  enacting  the 
section  under  consideration,  relative  to  the  Secretary's 
duties,  used  the  language  above  quoted,  not  to  interpose  a 
barrier  against  allowing  claims  in  cases  where  there  was 
no  law  directing  that  the  party  should  be  paid,  or  specify- 
ing tiie  services  for  which  payment  should  be  made,  but 
sought  to  remedy  the  evil  of  a  possible  failure  to  make 
appropriations  for  the  current  expenses,  by  depriving  the 
Secretary  of  State  of  the  power  to  audit  public  accounts, 
it  would  seem  to  be  doing  evil  that  good  may  ensue,  and 
to  be  violating  the  fundamental  law    in    order   to   preserve 


152  Bbows  v.  EuBisoHiirsB.  [4  OzegoU 

the  State.  This^  it  seems  to  me,  would  be  assuming  that 
one  department  of  the  government  would  or  might  violate 
tiie  Constitution^  and  that  the  Legislature  attempted  to 
remedy  the  evil  by  compelling  another  department  to 
violate  it  When  a  definite  and  ascertained  amount  is 
due  to  a  certain  person,  and  the  Constitution  provides 
that  the  money  shall  be  raised  and  the  amount  shall  be  paid 
within  a  specified  time,  I  cannot  conceive  that  it  is  a  case 
where  provisions  for  its  payment  are  not  made  by  law;  nor 
can  I  conceive  what  power  the  Legislature  has>  under  the 
Constitution,  to  prohibit  the  Secretary  of  State  from  auditing 
the  account 

A  statute  must  receive  a  construction  consistent  with 
its  constitutionalily,  if  its  language  will  admit  of  such  a 
construction.  It  seems  to  me  clear  that  the  construction  con- 
tended for  would  conflict  with  the  requirements  of  the  Con-- 
stitution,  and  I  am  fully  convinced  that  it  does  not  comport 
with  the  most  obvious  meanings  nor  with  the  most  reasonable 
construction  of  the  language  ^nployed  by  the  Legislature  in 
defining  the  duties  of  the  Secretary  of  State. 

I  am  therefore  compelled  to  dissent  from  so  much  of  what 
I  understand  to  be  the  opinion  of  a  majority  of  the  Court, 
as  holds  that  the  Secretaiy  can  audit  public  accounts  only 
when  there  is  an  unexpended  appropriation  applicable  to  the 
payment  of  the  particular  claim  presented.  And  I  am  of 
opinion  that  it  is  the  duly  of  the  Secretaiy  of  State 
to  audit  public  accounts  in  every  case  where  the  law 
has  clearly  provided  that  the  claimant  shall  be  paid  by 
the  State ;  and  if  the  claim  is  allowed,  to  draw  his  warrant 
for  the  amount  due. 

I  think  the  warrants  mentioned  in  the  petition  for  nuin- 
damns  were  legally  drawn,  that  the  Legislature  has  passed 
no  Act  prohibiting  the  Treasurer  from  paying  them,  and 
that  they  are  payable  out  of  any  numey  that  may  have  been 
appropriated  for  the  payment  of  the  classes  of  expenses  to 
which  they  respectively  belong. 


Sept  1871]  CfiAiiBSBs  i;.  Chambebs.  168 


WILLIAM  CHAMBERS,  Appellant,  v.  MARY  ANN 
CHAMBERS,  ELIZABETH  MAURY,  and  her  Hus- 
band, R  F.  MAURY,  Respondents. 

Bksckzvt  07  Lands  undes  the  Donation  Act. — The  restrictioni  upon 
the  descent  of  lands  granted  under  S  4  of  the  Act  of  Congress,  rela- 
ting  to  public  lands  in  Oregon,  approved  September  27,  1850— com- 
monly called  the  Donation  Act— do  not  apply  to  lands  granted  under 
§  5  of  the  same  Act. 

IDBM. — ^Lands  granted  under  fi  5  of  said  Act  descend  in  accordance  witH 
the  proTisionB  of  the  Statute  of  Desoents,  and  of  the  common  Jaw. 

Appeax  from  Jackson  County. 

This  suit  was  commenced  in  the  Circuit  Court  for  Jack* 
son  County,  at  its  November  term,  1870,  to  have  the  rights 
of  the  parties  to  Donation  Land  Claim  66  declared,  and 
for  assignment  of  dower  and  partition.  The  complaint 
alleges,  that  in  the  year  1862,  Aaron  Chambers,  the  father 
of  the  plaintiff,  and  Waity  Ann  Chambers,  his  wife  took 
op  Donation  Land  Claim  No.  66  in  Jackson  County, 
Oregon,  and  made  proof  of  jesidence  and  cultivation  aa 
required  by  the  Donation  Act  of  1850,  and  the  amendments 
thereto;  that  said  donation  claim  was  divided  by  tiie  Reg- 
ister and  Receiver  at  Rosebui^,  and  the  north  half  assigned 
to  Waity  Ann  Chambers,  and  the  south  half  to  Aarom  Cham*- 
bers;  that  on  July  20,  1859,  Waity  Ann  Chambers  died, 
leaving  her  surviving  husband,  and  her  son  (by  a  former 
husband),  John  W.  Manning,  her  only  heirs  at  law;  that 
oo  August  19,  1865,  a  patent  for  said  donation  claim  issued 
to  said  Aaron  and  Waity  Ann  Chambers;  that  on  Septem-^ 
ber  18,  1869,  said  Aaron  Chambers  died  intestate,  seized 
and  possessed  of  the  south  half  of  said  donation  claim,  and 
the  undivided  half  of  the  north  half  of  said  claim  and  also 
seized  in  fee  of  the  fractional  southwest  quarter  of  section 
10,  and  fractional  west  half  of  section  15,  township  87 
south,  range  2  west,  and  leaving  the  plaintiff,  William 
Chambers  and  defendant,  Elizabeth  Maury,  his  only 
children  and  heirs  at  law  and  defendant,  Mary  Ann 
Chambers,  his  surviving  widow;  that  after  the  death  of 
Waity  Ann  Chambers,  the  defendant  Mary  Ann   Chambers 
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purchased  the  interest  of  John  W.  Manning  in  said  donation 
claim,  and  bj  virtue  of  said  purchase  now  claims  the  whole 
of  the  north  half  of  said  claim ;  that  plaintiff  is  advised  and 
believes  that  said  Mary  Ann  Chambers  is  only  entitled  to  one 
half  of  the  north  half  of  the  said  donation  daim  and  to  dower 
in  the  remainder  of  said  land,  and  therefore  prays  that  the 
rights  of  the  several  parties  be  declared  and  set  apart,  and 
that  the  dower  of  Mary  Ann  Chambers  be  set  apart  and 
assigned  to  her. 

The  answer  of  Mary  Ann  Chambers  admits  that  Aaron 
Chambers  and  Waily  Ann,  his  wife,  took  up  said  donation 
claim  in  1852,  under  the  fifth  section  of  the  Donation  Act 
of  1850,  and  resided  on  said  claim  four  consecative  years, 
and  that  the  north  half  was  assigned  to  Waity  Ann  Cham- 
bers as  her  half  of  said  daim;  that  said  Waity  Ann  Cham- 
bers died  July  20,  1859,  but  denies  that  Aaron  Chambers 
was  her   heir  at  law ;  that  Aaron  Chambers  died  September 

18,  1869,  in  possession  of  said  claim,  but  avers  that  his  pes* 
session  of  the  north  half  thereof  was  by  right  of  curteqr, 
and  not  as  owner.  It  avers  that  the  said  Waity  Ann  was 
the  owner  in  her  own  right  of  the  north  half  of  the  said 
claim  at  the  date  of  her  death,  on  July  20,  1859,  by  virtue 
of  four  years'  residence  and  cultivation,  under  the  fifth  seo- 
tion  of  the  Donation  Act^  dated  September  27,  1850),  and 
was  entitled  to  a  patent  from  the  United  States  for  the  same^ 
and  that  afterwards  the  patent  issued,  bearing  date  August 

19,  1865,  and  granted  to  said  Waity  Ann  Chambers  and  her 
heirs  the  north  half  of  said  claim;  that  John  W.  Manning 
wa%  at  the  time  of  her  death,  her  only  lineal  descendant  and 
sole  heir  at  law,  and  as  such  inherited  the  said  north  half  of 
said  donation  daim;  that  on  August  12,  1869,  by  deed 
duly  executed,  he  conveyed  all  his  interest  in  said 
daim  to  defendant,  Mary  Ann  Chambers,  for  the  sum 
of  $2,000 ;  that  she  is  justly  entitled  to  said  north  half  of  said 
daim  and  to  dower  in  the  remainder  thereof,  for  which  she 
prays : 

To  this  answer  plaintiff  interposed  a  demurrer,  for  the  fol 
lowing  reasons: 


Sept  1871]  Chambjbbs  v.  Chambebs.  :155 

"1.  The  answer  does  not  state  facts  suflBcient  to  constitute 
any  defense  to  this  suit 

"2.  It  admits  the  land  was  acquired  by  lesidenoe,  cultiva- 
tion,  notice  and  proof^  according  to  the  Act  of  Congress  of 
September  27,  1850,  and  that  the  patent  did  not  issue  until 
after  the  death  of  the  second  wife  of  Aaron  Chambers. 

^3.  The  Donation  Act  gives  the  land  in  case  of  the  death 
of  either  claimant  before  patent  issues,  to  the  survivor  and 
diildien  or  heirs  of  the  deceased,  in  equal  proportions/* 

The  Court  overruled  the  demurrer  and  dismissed  the  suit, 
and  from  this  judgment  plaintiff,  William  Chambers^  and 
defendants^  Elizabeth  Maury  and  B.  F.  Maury,  appeal 

B.  P.  DoweU  and  E.  B.  Watson,  for  Appellant 

C.  W.  Kahler  and  J.  P.  Waism,  for  BespondentSL 
Bj  the  Courts  MoAbthub,  J.: 

The  only  question  pressed  upon  the  attention  of  this 
Court  was  that  in  relation  to  the  descent  of  the  north  half 
of  the  donation  land  claim  described  in  the  pleadings.  The 
odier  question  in  relation  to  the  partition  and  assignment  of 
dower  raised  by  the  demurrer  to  the  answer  was  not  argued. 
It  was  admitted  that  John  W.  Manning  was  the  only  lineal 
descendant  of  Waity  Ann  Chambers,  and  that  she  was  the 
owner  of  the  land  described  in  the  grant,  and  that  she  ob- 
tained it  under  and  by  virtue  of  §  5  of  the  Donation  Act,  as 
the  "Act  of  Congress,  relating  to  public  lands  in  Oregon," 
approved  September  27,  1850,  is  commonly  designated.  Ap- 
pellant's counsel  urge  that  the  restrictions  placed  upon  the 
descent  of  lands  acquired  under  and  by  virtue  of  §  4,  which 
provides,  among  other  things,  that  "when  either  shall  have 
died  before  patent  issues,  the  survivor  and  children,  or  heirs 
of  Ihe  deceased,  shall  be  entitled  to  the  share  or  interest  of  the 
deceased,  in  equal  proportions,"  apply  with  equal  force  to 
knds  acquired  under  and  by  virtue  of  §  5  of  said  Act 

It  will  be  noticed  that  the  grants  made  in  §§  4  and  S  of 
the  Act  are  separate  and  distinct  grants  of  different  quanti- 
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ties  of  land  to  different  classes  and  descriptions  of  persons. 
Also  that  the  provision  in  §  4  changes  the  rule  of  descents 
from  that  of  the  common  law  and  that  of  our  statute,  and 
that  the  conditions  attached  to  a  grant  under  §  5  are  in 
many  respects  different  from  those  to  a  grant  under  §  4. 
Though  embraced  in  the  same  Act  the  two  sections  are 
entirely  independent  of  each  other  so  far  as  the  restrictions 
upon  descent  are  concerned.  The  provision  in  §  4  in  rela- 
tion to  descents  being  in  derogation  of  the  common  law 
should  be  strictly  construed.  It  should  not  be  extended  in  its 
operation  over  any  property  not  expressly  included  in  its 
terms.  The  words  "and  in  all  cases  when  such  married 
persons  have  complied  with  the  provisions  of  this  Act  so  as 
to  entitle  them  to  the  grant  as  above  provided'*  which  al- 
most immediately  precede  the  words  "when  either  shall  have 
died  before  patent  issues,  the  survivor  and  children  or  heirs 
of  the  deceased  shall  be  entitled  to  the  share  or  interest  of 
the  deceased  in  equal  proportions/'  clearly  limit  the  re- 
strictions upon  the  descent  to  the  lands  granted  to  settlers 
who  have  complied  with  the  requirements  as  above  pro- 
vided, and  they  do  not  extend  to  the  lands  granted  to 
settlers  who  comply  with  the  requirements  specified  in  sub- 
sequent sections.  The  language  of  that  part  of  §  4  restrict- 
ing ibe  descent  is  clear,  and  in  our  opinion  applies  exclu- 
sively to  lands  granted  under  that  section.  Waity  Ann 
Chambers  held  the  north  half  of  the  Donation  Claim  jxnder 
§  5,  and  as  there  are  no  restrictions  placed  upon  the  descent 
of  lands  acquired  by  virtue  of  said  section,  it  follows  that 
the  provisions  of  the  statute  of  descents  and  of  the  common 
law  apply.  In  accordance  therewith  it  descended  upon  her 
death  to  John  W.  Manning,  her  only  lineal  descendant, 
charged  with  the  curtesy  of  Aaron  Chambers,  her  husband, 
since  deceased.  Mai^iing  for  a  valuable  consideration  sold 
and  conveyed  it  to  Mary  Ann  Chambers,  in  whom  the  title 
now  restSb 

It  follows  from  the  above  that  in  overruling  the  demurrer 
and  dismissing  the  suit  the  Court  below  did  not  err. 

Decree  affirmed. 
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STATE  OF  OREGON,  Beapondent,  v.  N.  B.  PACKAED, 

Appellant 

ImacnaifT. — ^Where  th«  statute  makes  ft  a  criminal  offense  ^willfully 
and  knowingly  to  obaige,  take  or  reeeive  any  lee  or  oompensation, 
other  than  that  aothorixed  or  permitted  bj  law,  for  any  official 
senrioe  or  duty  performed"  by  an  officer,  the  indictment  should  show 
to  what  serrioe  or  duty  the  charge  was  made  or  the  money  taken. 

Appxal  from  Wasoa  County. 

The  defendant  was  indicted  under  §  636  of  the  Criminal 
Cod^  whidi  provides  as  follows:  '^f  any  officer  of  this 
State,  or  of  any  county,  town,  or  other  municipal  or  public 
oorporaticm  therein,  ♦  ♦  ♦  shall  willfully  and  know- 
ingly charge,  take  or  receive  any  fee  or  compensation, 
otifer  than  that  authorized  or  permitted  by  law,  for  any  offi- 
cial service  or  duty  performed  by  such  officer,  ♦  ♦  ♦ 
such  officer,  upon  conviction  thereof,  shall  be  punished  by 
imprisonment  in  the  penitentiaxy  not  less  than  six  months 
nor  more  than  one  year,  or  by  fine  not  less  than  fifty  nor 
more  than  five  hundred  dollars  or  by  dismissal  from  G&ce. 
ynth  or  without  either  or  any  of  sudi  punishments," 

The  ofFense  is  set  forth  in  the  indictment  in  the  following 
language: 

**Said  Newton  R.  Packard,  in  the  county  of  Wasco  afore- 
said, in  the  4th  day  of  February,  a.  d.  1870,  being  then  and 
there  an  officer  of  said  Wasco  County,  State  of  Oregoa,  to 
yrit,  the  County  Clerk  of  said  county,  duly  elected  and 
qualified  to  act  as  such,  there  and  then  acting  as  such  clerk ; 
and  the  said  Newton  K.  Packard  having  then  and  there  re- 
ceived the  sum  of  four  thousand  two  hundred  and  seventy 
and  eighty-one  one-hundredths  dollars,  as  his  full  and  law- 
ful fees  and  compensation  for  official  services,  rendered  by 
the  said  Newton  R.  Packard  as  such  clerk,  for  said  Wasco 
County,  prior  thereto;  the  said  Newton  R  Packard  did, 
then  and  there,  willfully,  knowingly  and  feloniously,  charge 
the  said  county  of  Wasco,  for  said  official  services  per- 
fornu^  by  him  as. such  officer,  a  compensation  other  than 
diat  authorized  by  law,  to  wit:    The  said  Newton  R.  Pack- 
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ard  did,  then  and  there,  charge  said  Wasoo  County,  and 
have  the  same  allowed  him  by  the  County  Court  of  said 
county,  the  sum  of  eight  hundred  and  fifty-four  and  seven- 
teen one-hundredths  dollars,  as  an  additional  compensation 
for  said  service,  rendered  by  said  ITewton  R.  Packard  as 
such  clerk,  for  said  county,  prior  thereto,  and  for  whidi  the 
full  compensation  of  four  thousand  two  hundred  and  sev- 
enty and  eighty-one  one-hundredths  dollars  had  been  made 
by  said  county." 

The  defendant  pleaded  not  guilty. 

On  the  trial  the  State  offered  a  record  of  the  County 
Court,  in  the  following  words:  *That  N.  R  Packard  be 
allowed  the  difference  between  county  warrants  sold  at 
eighty  cents,  on  $4270.81  received  by  him  as  County  Clerk, 
the  sum  of  $854.17."  The  defendant  objected,  but  the 
record  was  read  in  evidence^  and  tbe  defendant  excepted  to 
the  ruling. 

The  defendant  was  Oonvicted  and  fined  $500.  Before  sen- 
tence he  filed  a  motion  in  arrest  of  judgment,  based  upon 
the  ground  that  the  facts  stated  in  the  indictment  do  not 
constitute  a  crime.  The  motion  was  overruled,  and  defaid- 
ant,  having  excepted  to  the  ruling,  appeals. 

Orlando  Humason,  and  HiU,  Thayer  dk  WiUimfiB,  tor  Ap- 
pellant 

In  certain  eases  the  County  Court  may  allow  to  any  offi- 
cer or  person  performing  service,  additional  compensation, 
when  that  prescribed  is  deemed  inadequate  for  the  service. 
(Mia.  Laws,  ch.  20,  §§  16,  22.)  It  does  not  appear  that  the 
services  of  defendant  were  not  of  this  character. 

Unless  from  the  facts  stated  it  affirmatively  appear  that 
the  act  done  was  unlawful  it  will  be  presumed  to  have  been 
lawfuL    (Civ.  Code^  §  766.) 

Defendant  is  entitled  to  be  apprised  of  the  particular 
official  act  for  which  the  overchatge  was  made.  (1  Wharton 
Crim.  Law,  §  285  and  note  g.)  The  indictment  should 
state  the  legal  fee  allowed  and  the  overcharge  or  extortion 
on  the  part  of  the  Q&Qer.  The  offense  could  not  be  com- 
mitted with  reference  to  an  official  act  or  service  for  which 
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the  law  had  fixed  no  oompensation,  nor  for  an  official  act^ 
known  to  the  Coonly  Courts  for  which  they  might  deem  the 
compenBation  allowed  by  law  inadequate  and  in  their  dis^ 
cretion  allow  additional  compensation.  (Whart  Prec.  Ind. 
and  Pleas,  909  note  m.)  The  officer  could  not  commit  the 
crime  without  the  act  for  which  the  charge  was  made  was 
imposed  upon  him  as  an  official  duty.  No  act  could  be 
proven  except  the  act  alleged.  No  act  is  alleged  in  the 
indictment.  He  could  not  plead  his  present  conviction  in 
bar  of  another  prosecution.  '  (1  Pick.  171 ;  16  Mass.  626 ;  10 
Mass.  211.) 

The  record  of  the  County  Court  should  not  have  been 
admitted  in  evidence.  It  shows  that  the  amount  received 
by  defendant  was  allowed  him  to  m&e  up  tlie  difference 
between  the  face  value  of  county  scrip  and  the  amount  that 
had  been  realized  on  the  sale  of  such  scrip,  and  not  as  pay 
for  any  official  service  whatever.  If  the  jury  were  allowed 
to  consider  this  as  in  any  manner  proving  the  charge  in  the 
indictment^  it  may  have  misled  them.  (8  Cow,  B.  612 ;  1 
Comstock,  619;  8  Hill,  194.) 

8.  EUsworlh,  for  Respondent 

The  indictment  follows  the  statute  in  ipsUsimis  verits, 
and  nothing  could  have  been  added  that  would  not  have  been 
mere  evidence.  (1  Ogn.  266 ;  2  Wheat  Crim.  L.  §§  2614, 
8616.) 

The  verdict  is  sufficient  to  support  the  judgment  of  oon^ 
rietion.    (Crim.  Code,  §  179;  8  Wheat  Crim.  L.  §  3048.) 

An  allied  irregularity  in  the  proceedings  of  the  Circuit 
Court  cannot  be  considered  here,  unless  it  is  presented  by 
affidavit  supi>orting  a  motion  for  a  new  trial  (Ciy.  Code^ 
§§  286,  286.) 

By  the  Court,  Uptoit,  J.: 

The  case  tnms  upon  the  sufficiency  of  t3ie  indictment  Tt 
is  insisted  on  the  part  of  the  State  that  the  offense  is  de- 
eeribed  in  the  language  of  the  statute,  and  Wharton's  Am. 
Cr.  L.  §  864,  is  cited  to  show  that  that  mode  of  charging 
the  acts  that  constitute  the  crime  is  sufficient    That  author 
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sajB:  'fit  is  a  well-settled  general  rule  that  in  an  indict- 
ment for  an  offense  created  by  statute  it  is  sufficient  to  de* 
scribe  the  offense  in  the  words  of  the  statute;''  and  the 
position  is  undoubtedly  correct  as  a  general  rule.  The 
question  whether  the  offense  is  described  in  the  words  of 
the  statute,  includes  the  question  whether  the  acts  consti- 
tuting  the  crime  are  stated  witk  ''the  circumstances  that 
are  necessary  to  constitute  a  c(»nplete  crime.''  (Crim.  Code, 
§§  69,  720 

An  indictment  cannot  be  said  to  describe  the  offense  in 
the  words  of  the  statute,  or  in  any  words,  unless  it  charges 
the  acts  which  constitute  die  offense;  and  when  an  act  is 
not  criminal,  unless  done  under  particular  circumstances  re* 
ferred  to  in  the  statute,  the  indictment  does  not  follow  the 
statute  or  describe  the  offense  in  the  words  of  the  statute  un* 
less  it  is  direct  and  certain  as  to  those  particular  circum- 
stances mentioned  in  the  statute. 

In  this  case,  it  is  an  essential  matter  that  the  money  will- 
fully and  knowingly  charged,  taken  or  received,  be  charged^ 
taken  or  received  for  some  "official  service  or  duty  per- 
formed by  such  officer,"  and  that  the  fee  or  compensa- 
tion be  "other  than  that  authorized  or  permitted  by  laV 
for  that  service.  One  of  the  particular  circumstances 
mjentioned  in  the  statute  as  necessary  to  make  such  chai^ 
ing,  taking  or  receiving  money  criminal  is,  that  it  must 
be  taken  for  an  official  service  or  duty.  Another  is,  tbat 
the  money  is  other  or  m.ore  than  is  authorized  or  per- 
mitted by  law  for  the  official  service  or  duty.  To  state 
that  the  defendant  took  money  for  official  services,  em- 
braoes  the  statement  of  a  conclusion;  and  to  state  that 
Ae  amount  of  money  mentioned  is  more  than  is  permitted 
by  law  for  services  without  stating  what  the  services  were^ 
is  a  statement  of  another  conclusion.  .  An  issuable  fact 
which  is  essential  to  be  known  in  order  to  determine  the 
correctness  of  either  of  these  conclusions  i%  what  were  the 
services  for  which  the  money  was  chai^d,  taken  or  re- 
ceived. 

If  the  defendant  wrongfully,  willfully,  knowingly,  and 
even  fraudulently  and  corruptly  chai^d  and  leoeived  money 
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from  the  county^  it  is  not  a  violation  of  this  particular  see- 
tion  of  the  statute  unless  he  diarged  or  received  it  iix  an 
official  service  or  duty.  It  is  therefore  necessary  to  diow 
in  the  indictment  what  service  or  duty  it  was  charged  or  re- 
eeived  for,  that  the  conclusion  may  be  lawfully  drawn 
whether  or  not  it  was  for  aome  cfficial  service  or  duty  and 
whether  or  not  it  was  excessive. 

If  the  indictment  states  what  the  service  or  duty  is  for 
which  the  money  was  charged,  the  Court  can  take  judicial 
notice  of  the  law  making  that  an  official  service  or  duly; 
and  if  the  amount  of  compensation  is  fixed  by  law,  the 
Conrt  can  take  judicial  notice  what  fee  or  compensation  is 
anthorized  or  permitted  by  law  for  that  particular  service. 
But  if  the  service  or  duty  is  not  designated  in  the  indict^ 
ment,  there  is  not  such  a  statement  of  '%e  acts  constitut- 
ing the  crime*'  as  will  enable  the  Court  to  determine 
whether  or  not  the  money  was  charged  or  received  for  an 
official  service  or  duty,  or  whether  or  hot  the  fee  or  com- 
pensation charged  and  received  was  '^other  than  that  au- 
thorized or  permitted  by  law."  These  are  conclusions  to  be 
drawn  from  these  facts  stated  in  the  indictment,  or  in  other 
words,  from  a  statement  of  the  acts  constituting  the  offense. 

The  distinction  becomes  obvious  in  instances  like  the 
following:  If  a  statute  defines  a  crime  by  the  words  ^'as- 
sault another  with  intent  to  commit  a  felony,"  it  would  not 
be  deemed  safe  to  use  in  the  indictment  only  those  words, 
bnt  the  pleader  would  give  the  name  of  the  person  assaulted, 
and  state  wKat  crime  the  defendant  intended  to  commit.  If 
the  statute  used  the  words  "assault  with  intent  to  kill,"  the 
pleader  would  not  omit  the  name  of  the  person  assaulted,  nor 
fail  to  show  against  whom  the  intent  was  formed,  although  be 
conld  in  one  sense  follow  the  language  of  the  statute  without 
pTing  the  ^  name  of  any  person. 

If  a  statute  defines  a  crime  by  the  words  "assault  with 
a  dangerous  weapon,"  it  would  be  unsafe  to  make  the 
charge  in  those  words  only,  but  the  usual  course  is  to  add 
the  name  of  the  weapon,  as  with  an  axe,  gun  or  sword ;  or 
if  the  assault  be  made  with  an  instrument  which  the  law 
does  not  adjudge  to  be  a  dangerous  weapon,  as  a   cane,    to 
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add^  after  chargmg  that  the  assaiilt  was  made  with  a  cane, 
the  averment  that  the  cane  was  a  dangerous  weapon. 

If  the  statute  punishes  the  stealing  of  ''any  valuable 
things  the  personal  property  of  another/'  the  pleader  will 
designate  the  thing  stolen,  allege  the  value  and  name  the 
owner,  that  the  Court  may  be  put  in  possession  of  facts  upon 
which  to  predicate  the  conclusion  that  a  valuable  thing,  the 
property  of  another,  has  been  stolen. 

Upon  the  same  principle  it  was  necessary  in  this  case 
that  the  indictment  should  state  what  service  was  charged 
for  the  defendant  It  is  necessary  for  the  pleader  to 
designate  the  service  that  it  may  be  determined  whether  it 
was  an  official  service,  and  in  order  tiat  it  may  be  deter- 
mined what  fee  or  compensation  was  authorized  or  per- 
mitted by  law  for  such  service.  The  plea  of  not  guilty  puts 
in  issue  every  material  allegation  of  &ct^  and  it  is  necessary 
that  every  material  fact  should  be  so  pleaded  that  issue  can 
thus  be  taken  upon  it  If  the  indictment  states  that  the 
defendant  performed  certain  services,  not  named,  whidi  were 
official  services;  that  he  chaiged  a  compensation  therefor, 
other  than  that  authorized  or  permitted  by  law,  these  allega- 
tions are  not  issuable  f  actSy  upon  which  the  (Tourt  can  predi- 
cate a  judgment 

Upon  a  less  strict  theory  of  pleading,  the  indictment  is 
bad.  The  pleader  evidently  intended  to  charge,  in  sub- 
stance, that  for  all  his  official  services,  rendered  during  a 
certain  term  or  period,  the  defendant  was  entitled  to  receive 
$4270.81,.  and  no  more.  That  he  did  receive  from  the 
county  that  sum  therefor,  and  that  he  afterward  charged 
and  received  from  the  county  an  additional  sum  of  $854.17 
for  the  same  services.  If  this  general  mode  of  charging  a 
crime  could  be  sanctioned  by  the  law,  the  indictment  would 
still  exhibit  this  defect,  that  it  is  not  directly  stated  in  the 
indictment  that  the  sum  of  $4270.81  is  the  only  fee  or  com- 
pensation authorized  and  permitted  by  law  for  the  services 
referred  to.  The  indictment  states  that  the  defendant  re- 
ceived that  sum  '^as  his  lawful  fees  and  compensation,**  and 
at  the  dose  of  the  stating-part  it  says  that  for  those  services 
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''the  full  compensation  of  $4270.81  had  been  made  him  by 
die  said  county/' 

Bat  this  is  not  that  directness  and  certainty  of  statement 
as  to  what  compensation  was  permitted  by  law,  required  by 
§§  69  and  72  of  the  Criminal  Code.  Nor  is  this  mode  of 
stating  the  acts  constituting  the  crime  sanctioned  by  any 
approved  criminal  law,  to  our  knowledge.  The  indictment 
not  only  fails  to  state  wiiat  the  services  were,  but  it  does  not 
directly  state  that  $4270.81  is  all  the  compensation  or  the 
(mly  compensation  therefor  authorized  or  permitted  by 
law. 

The  defendant's  counsel  has  referred  to  certain  duties  of 
the  County  Clerk  for  which  the  compensation  is  left  to  the 
discretion  of  the  County  Court,  but  that  subject  is  not  shown 
to  be  pertinent  to  the  case  made  by  the  evidence. 

The  transcript  does  not  bring  the  merits  of  the  case 
before  this  Coui%  and  what  evidence  is  noted  in  the  excep- 
tions indicates  an  attempt  to  show  that  the  defendant  ob- 
tained from  the  county  additional  compensation  or  payment 
because  county  warrants  which  he  had  received  were  not  par. 
However  reprehensible  such  conduct  may  be  when  proven 
against  a  county  officer,  it  is  a  matter  with  which  this  Court 
has  nothing  to  do  in  passing  upon  the  que^ons  presented 
by  the  transcript  The  point  already  discussed  is  decisive 
of  the  case  as  presented  here,  and  the  judgment  should  be  re- 
versed. 


*GEORGE  W.  HILLMAN,  Eespondent,  v.  W.  T.  SHAN- 
NAHAN  and  WILLIAM  WADHAMS,  Appellants. 

IXDEicinTT  BoHD— When  hot  Assignable. — Where  the  purchaser  of  a 
business  takes  a  bond  from  the  seller  conditioned  in  a  oertnin  sum  as 
liquidated  damages  that  the  seller  will  not  engage  in  business  of  the 
character  sold  for  a  stated  period,  such  bond  can  only  be  enforced 
for  the  protection  and  indemnity  of  the  buyer  alone,  while  carrying 
on  the  businesa  in  person,  and  will  not  be  extended  to  his  assignee. 
In  such  case,  there  is  no  right  of  action  to  aasign  until  after  a  breaA 
of  the  conditions  of  the  covenant. 

Afpxal  from  Mnltnomab  County. 

*See  i8  An..  Rep.  2St. 
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The  facts  are  stated  in  the  opinion  of  the  Court 

Brorumgh  &  Catlin,  for  Appellants. 

The  bond  was  executed  for  the  personal  protection  and 
indemnity  of  Tileston  alone  and  there  is  no  privity  between 
appellant  and  respondent  (CoZ.  Navigation  Co.  v.  Wright, 
6  Cal,  258.)  The  absence  of  the  words  'Tieirs'*  or  "assigns'* 
in  the  bond^  is  evidence  of  a  want  of  intention  in  the  parties 
to  make  the  bond  assignable,  and  the  law  will  construe  the 
contract  according  to  the  intention  of  the  paities.  (Dufilap 
V.  Gregory,  6  Seld.  241 ;  Moffii  v.  Coffin,  3  Ogn.  426.)  It  has 
been  held  that  the  parties  to  a  covenant  of  this  kind  cannot 
make  such  covenant  assignable.  {Hurd  v.  Cwrtis,  19  Pick. 
459;  Wehb  v.  Bussel,  8  T.  R  402.)  If  the  lessee  of  personal 
goods  covenants  to  deliver  the  goods  or  such  price  for  them, 
this  covenant  shall  not  bind  the  assignee,  for  it  is  but  a 
personal  contract  and  wants  such  privity  as  is  between  the 
lessor  and  lessee  and  his  assigns  of  the  land  in  respect  of 
the  reversion.  {Speneeit^e  Case,  1  Smith's  L.  CaA.  118.)  Cov- 
enants will  not  run  with  personal  property.  (Addison  on 
Contracts,  821;  Splidt  v.  Bowles,  10  East  Rep.  279.) 

Until  the  happemng  of  a  breach  of  the  condition  of  the 
bond  Tileston  had  no  interest  that  was  assignable  at  law. 
(22  Barb.  N.  Y.  110;  7  How.  P.  R  492;  4  Duer,  74; 
Mitchell  V.  Winslow,  2  Story  R  630 ;  Field  v.  The  Mayor  of 
New  York,  2  Seld.  186 ;  Bibend  v.  Insurance  Company,  30 
Cal.  78 ;  Coclidge  v.  Buggies,  15  Mass.  338 ;  46  Barb.  N.  Y. 
84;  8  Bacon  Ab.  280;  Jackson  v.  Waldron,  15  Wend.  180.) 
When  the  restraint  of  a  party  from  carrying  on  a  trade  is 
larger  and  wider  than  the  protection  of  the  party  with  whom 
the  contract  is  made  requires,  the  contract  is  void.  (Hitch- 
cock V.  Coker,  6  Adolph,  &  Ellis,  106 ;  Chappelle  v.  Broch" 
way,  21  Wend.  157 ;  Jarvis  v.  Peck,  10  Paige  CIl  128 ;  Law- 
rence V.  Kidder,  10  Barb.  N".  Y.  641.) 

When  Tileston  sold  out  and. went  away  without  notifying 
respondent  of  the  assignment,  the  latter  had  a  right  to  sup- 
pose that  the  purposes  of  the  contract  were  ended.  (DoU 
V.  Anderson,  27  Cal.  243;  Williams  on  Per.  Prop.  321; 
Comstock  V,  Famum,  2  Mass.  97 ;  Van  Veehten  v.  Graves,  4 
John.  403.) 
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A  policy  of  insurance  is  not  assignable  befope  loss  so  as 
to  enable  the  assignee  to  recover  after  loss.  After  loss  it  be* 
oomes  a  debt  and  may  be  assigned.  (2  Parson,  on  Con.  450; 
Carroll  v.  Boston  Marine  Ins.  Co*,  8  Mass.  615 ;  WUson  v. 
Hill,  3  Metcalf,  68 ;  I  Iowa,  408.) 

/.  H.  Beedj  for  Respondent. 

This  was  not  an  equitable  assignment  and  under  the  pro- 
tection of  a  Court  of  Chancery,  and  to  have  brought  suit  in 
the  name  of  Tileston  for  the  use  of  respondent  would  have 
been  in  contravention  of  our  statute,  which  requires  actions 
to  be  prosecuted  in  the  name  of  the  real  party  in  interest 
(Voorheee*  N.  Y.  Code,  96;  2  Seld.  179.)  This  was  not  a 
contract  in  restraint  of  trade  and  the  assignment  was  valid. 
(8  Mass.  223 ;  3  Bing.  322 ;  6  Adolph.  &  Ellis,  438 ;  Id.  959 ; 
Mitchell  V.  Reynolds,  1  Smith  L.  Cas.  181  and  notes;  1 
Estee  PI.  58;  21  Wend.  157;  22  Wend.  201;  9  Cal.  325.) 

A  policgr  of  insurance  may  be  assigned  before  any  liability 
is  fixed  on  the  company  by  the  burning  of  the  property  or 
the  death  of  the  party  insured,  and  the  company  will  be 
liable  to  the  assignee  after  the  event  happens  fixing  their 
liability.  (Hurlstone  v.  Bonds,  9  L.  L.,  1  Leigh's  N.  P. 
63^;  Wright  v.  Rider,  36  Cal.  356;  2  Abb.  Dig.  76;  6  CaL 
258.) 

By  the  Courts  Peim,  C.  J. :  • 

The  bond  upon  whidi  this  action  is  predicated  was  en- 
tered into  between  appellants  and  one  Tileston,  the  assignoi 
of  respondent.  Shannahan,  one  of  the  appellants,  was  in 
partnership  with  respondent  in  a  music  and  picture  store  in 
the  city  of  Portland,  and  sold  out  his  interest  in  the  con- 
cern to  one  Tileston.  On  the  same  day  the  appellants 
jointly  executed  to  said  Tileston  a  bond  in  the  sum  of  $500 
liquidated  damages,  to  be  paid  to  Tileston  in  case  Shanna- 
han should  at  any  time  within  five  years  thereafter  engage 
in  the  music  and  picture  business  in  said  city  of  Portland. 
It  also  appears  that  prior  to  the  commencement  of  this  ac- 
tion Tileston  sold  out  all  his  interest  in  this  store  to  his 
partner,  the  present  respondent,  and  left  the  State.  After 
Tileston  sold  out  and  left  the  State,  and  prior  to  the  com- 
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mencement  pi  this  action,  Shannahan  purchased  several 
pianos  and  exhibited  them  for  sale,  and  sold  three  of  them 
at  a  profit  of  thirty  dollars  each.  At  the  time  Tileston  sold 
out  his  interest  in  the  business  to  respondent,  he  also 
turned  over  to  him  the  bond;  and  afterward,  and  prior  to 
the  alleged  breach  thereof  by  Shannahan,  he  transferred  it 
to  him  by  assignment  in  writing.  The  Court  below,  in  con- 
struing the  bond,  found  as  a  matter  of  fact  that  it  was  the 
intention  of  the  parties  that  it  should  be  for  the  protection 
and  advantage  of  die  business  sold,  whether  carried  on  by 
said  Tileston  in  person,  or  by  his  assignees.  The  Court 
also  found  as  a  conclusion  of  law,  that  said  bond  was  given 
as  a  protection  in  business,  and  as  such  was  assignable  with 
the  transfer  of  the  business  from  Tileston  to  Hillman. 

As  I  understand  the  ruling  of  the  Court,  it  amounts  to 
this:  The  covenant  with  Tileston  was  not  a  mere  per- 
sonal contract  with  him  for  the  protection  of  his  own  inter- 
est in  the  business  in  whidi  he  was  engaged  at  the  time, 
and  while  he  should  continue  in  the  business  personally, 
but  it  was  such  a  covenant  as  passed  with  the  business, 
and  thus  became  attached  to  and  ran  with  it,  so  as  to  give 
his  assignee  the  same  rights  under  the  bond  he  had  while 
carrying  on  the  business  personally.  This  seems  to  be  the 
only  theory  consistent  with  the  idea  that  Shannahan  had 
committed  such  a  breach  of  the  bond  as  would  enable  re- 
spondent, as  assignee,  to  maintain  this  action  in  his  own 
name,  unless  it  was  for  a  breach  committed  while  Tileston 
was  engaged  in  the  business  himself.  This  is  not  pretended, 
as  the  only  breach  complained  of  occurred  after  he  had  sold 
his  interest  in  die  business  and  left  the  State. 

There  is  a  doctrine  in  the  law-books  that  certain  covenants 
made  by  parties  standing  in  certain  relations  to  each  other, 
in  relation  to  real  estate,  run  with  the  land,  in  whose  hands 
soever  it  may  come.  But  I  am  not  aware  that  any  case  has 
been  cited  in  which  it  has  been  held  that  this  doctrine  is  ap* 
plicable  to  contracts  or  covenants  made  in  relation  to  per- 
sonal property. 

It  was  resolved  in  Spencer's  Case  (1  Smith's  Lead.  Caa. 
117),  "If  a  man  leases  sheep,  or  other  stock   of  cattle,   or 
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any  other  personal  goods  for  any  time,  and  the  lessee  cove- 
nants for  him  and  his  assigns  at  the  end  of  the  time  to  de- 
liver the  like  cattle  or  goods  as  good  as  the  things  letten 
'Were,  or  such  price  for  them,  and  the  lessee  assigns  the  sheep 
over,  this  covenant  shall  not  bind  the  assignee,  for  it  is  but 
a  personal  contract  and  wants  such  primty  as  is  between  the 
lessor  and  lessee  and  his  assigns  of  the  land  in  respect  of 
the  reversion*  But  in  the  lease  of  personal  goods  there  is 
not  any  primly  nor  any  reversion,  but  merely  a  thing  in 
action  in  the  personalty,  which  cannot  bind  any  but  the 
covenantor,  his  executors  or  administrators  who  represent 
him." 

In  Htird  v.  Curtis  (19  Pick.  459),  the  owners  of  different 
mills,  who  drew  the  water  which  they  used  from  the  same 
stream  and  dam,  entered  into  an  agreement  by  which  Ihey 
covenanted  to  use  water-wheels  of  a  certain  power  and  con- 
stnicticm.  Subsequently,  one  of  the  mills  was  conveyed  to 
the  defendant  and  an  action  brought  against  him  for  a  viola- 
tion of  this  agre^nent  The  Court  held  the  covenant  per- 
sonal, and  that  it  could  not  be  extended  beyond  the  original 
parties,  as  there  was  no  privity  in  estate  or  contract  between 
plaintiff  and  defendant^  although  the  covenant  in  that  case 
was  by  its  terms  extended  to  heirs  and  assigns^  etc  (Webb  «• 
Bussel,  8  T.  R  402.) 

The  case  of  The  California  Steam  Navigation  Co.  v. 
Wright  is  cited  and  relied  upon.  In  that  case,  Wright,  the 
defendant,  being  the  owner  of  certain  steamboats,  entered 
into  a  contract  with  one  Chenery,  also  the  owner  of  boats^ 
whereby,  in  consideration  of  fifteen  thousand  dollars,  to  be 
paid  by  Chenery,  Wright  covenanted  that  he  would  not  per^ 
mit  any  boat  in  which  he  was  interested  to  navigate  certain 
waters  of  the  State,  at  any  time  within  three  years  from  the 
date  of  the  contract;  and  if  he  failed  to  comply  with  his 
ocmtract,  he  would  pay  to  Chenery,  or  his  assigns,  etc.,  the 
sum  of  $15,000.  This  contract  was  assigned  by  Chenery 
to  the  plaintiff;  whether  before  or  after  breach  does  not 
appear.  It  does  appear,  however,  that  Wright  was  notified 
of  the  assignment  and  received  of  the  plaintiff  the  full  sum 
of  money  which  Chenery  had   agreed   to   pay.     The   Court 
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« 

said :  *lt  has  always  been  the  policy  of  our  law  to  construe 
contracts  according  to  the  intention  of  the  parties,  and  it 
was  evidently  the  intention  of  the  parties  that  the  contract 
should  be  assignable,  as  it  is  made  payable  to  Chenery,  his 
heirs,"  etc.  We  think  it  is  very  properly  urged  in  the  case 
at  bar,  that  "if  this  rule  is  to  work  both  ways,  then  the  lack 
of  such  words  as  ^irs,'  ^assigns/  etc^  is  evidence  of  the  want 
of  such  intention." 

But  in  the  California  case  the  Court  further  said :  "And 
as  it  appears  *  *  ♦  ♦  that  the  defendant  was  notified 
of  the  assignment,  and  received  from  the  plaintiff  the  full 
sum  of  money  which  Chenery  contracted  to  pay,  he  is  esr 
topped  from  denying  that  the  contract  was  assignable." 

In  the  case  under  consideration,  there  are  no  such  words 
as  heirs  or  assigns,  to  indicate  that  it  was  the  intention  of 
the  parties  that  the  contract  should  be  assignable,  nor  are 
there  any  circumstances  from  which  it  could  be  inferred 
that  a  new  and  original  promise  was  made  to  Hillman  at 
the  time  the  bond  and  business  went  into  his  hands,  or  that 
would  operate  to  estop  appellants  from  denying  that  the 
bond  was  assignable.  Then  we  hold  that  this  bond  was 
executed  for  the  personal  protection  and  indemnity  of  Tile- 
ston  (done,  while  carrying  on  business  in  person,  and  did  not 
extend  to  his  assignee,  as  there  was  no  privity  between  him 
and  appellants. 

It  is  insisted  by  respondent  that  the  bond  is  a  chose  in 
action,  and  as  such  was  assignable  by  Tileston  to  him, 
which  assignment  gave  him  the  same  right  to  maintain  the 
action  in  his  own  name,  as  the  real  party  in  interest,  that 
Tileston  had.  It  appears  from  the  allegations  of  the  com- 
plaint that  the  assignment  took  place  on  the  8th  day  of 
July,  1870,  and  that  the  alleged  breach  did  not  occur  until 
afterwards,  to  wit,  on  the  20th  day  of  July,  1870.  The 
bond  being  a  conditional  one,  Tileston  himself  could  have 
no  right  of  action  upon  it  against  the  obligor  until  there 
was  a  breach  of  that  condition  by  Shannahan.  Then  how 
could  Tileston  assign  that  to  another  which  he  did  not  have 
himself  ?  A  chose  in  action  is  defined  by  Burrell's  Law  Dic- 
tionary to  be  a  thing  in  action — ^a  thing  of  which  one  has 
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not  the  possession  or  actual  enjoyment^  but  only  a  right  to 
demand  it  by  action.  2  Eent^  856,  says :  ^'Money  due  on  a 
bcmdy  note  or  mortgage  or  other  contract  is  a  chose  in  action 
— t  right  to  recover  damages  for  a  breach  of  covenant  or  a 
tort  is  a  chose  in  action.  There  must  be  something  dii>e  on 
a  bond,  mortgage  or  other  contract^  before  the  party  hold- 
ing it  can  bring  his  action  to  recover  the  amount  due.'' 
Tileston  had  the  bond  in  his  possession,  but  until  the  hap- 
pening of  a  breach  of  the  condition  of  it  he  had  no  right 
of  action  or  chose  of  action  to  assign ;  his  interest  in  the 
bond  prior  to  that  time  being  a  mere  possibility  or  contin- 
gency, not  assignable  at  lav7.  Sec.  27  of  our  Code  does  not 
alter  tJie  rule  as  to  the  assignability  of  choses  in  action,  so 
at  to  make  those  assignable  v^hieh  were  not  so  before ;  but 
it  simply  provides  that  the  real  party  in  interest  may  sue  in 
bis  own  name,  without  being  required,  as  formerly,  to  sue 
in  the  name  of  his  assignor,  for  his  use.    (22  Barb.  110.) 

Bespondent^  in  his  briei^  asks :  ^'Cannot  a  policy  of  insur- 
ance be  assigned  before  any  liability  is  fixed  on  the  com- 
pany by  the  burning  of  the  property,  or  the  death  of  liie 
party  insured,  and  will  not  they  be  liable  to  the  assignee 
after  the  event  happens  fixing  their  liability  ?"  This  ques- 
tion has  long  since  been  answered  and  settled  in  the  nega- 
tive by  the  ablest  jurists  of  both  England  and  America.  In 
Lynch  V.  DalzeU  (4  Bro.  Pari.  Bep.  431),  which  was  an  in- 
surance against  fire,  Lord  Chancellor  King  said : 

''These  policies  are  not  insurances  of  the  specific  things 
mentioned  to  be  insured,  nor  do  such  insurances  attach  on 
the  realty,  or  in  any  manner  go  with  the  same  as  an  inci- 
dent thereto,  by  any  conveyance  or  assignment,  but  they 
are  only  special  agreements  with  the  persons  insuring 
against  such  loss  or  damages  as  they  may  sustain.  The 
party  insured  must  have  a  property  at  the  time  of  the  loss, 
or  he  can  sustain  no  loss,  and  consequently  can  be  entitled 
to  no  satisfaction. '^  "These  policies  are  not  in  their  nature 
assignable,  nor  is  the  interest  in  them  ever  intended  to  be 
transferable  from  one  to  another,  without  express  consent  of 
thec^Bce." 

The  same  doctrine  was  asserted  by  Lord  Hardwicke  in  the 
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6a8e  of  Saddler^s  Company  v.  Bdbcock  (2  Ark.  684).  In  the 
case  of  Carpenter  v.  The  Providence  Washington  Insurance 
Company  (16  Peters^  603),  Story,  J.,  said:  "An  assignment 
of  a  policy  by  the  insured  only  covers  such  interest  in  the 
premises  as  he  may  have  at  the  time  of  the  insurance  and 
at  the  time  of  liie  loss.  It  is  the  property  of  the  insured, 
and  his  alone,  that  is  designed  to  be  covered,  and  v^hen  he 
parts  with  his  title  to  the  property,  he  can  sustain  no  future 
loss  or  damage  by  fire,  but  the  loss,  if  any,  must  be  tiiat  of 
his  grantee.  The  rights  of  the  assignee  cannot  be  more  ex- 
tensive under  the  policy  than  the  rights  of  the  assignor;  and 
as  to  the  grantee  of  the  property,  he  can  take  nothing  by  the 
grant  in  the  policy,  since  it  is  not  in  any  just  or  legal  sense 
attached  to  the  property  or  an  incident  thereto." 

The  same  doctrine  is  laid  down  by  Chief  Justice  Shaw 
in  the  case  of  Wilson  v.  Hill  (8  Met  68,  69.)  He  said: 
**An  insurance  of  buildings  against  loss  by  fire  ♦  ♦  ♦ 
is  in  effect  a  contract  of  indemnity  with  the  owner  or  other 
person. having  an  interest  in  the  preservation  of  the  build- 
ings ♦  ♦  *  to  indemnify  him  against  any  loss  he  may 
sustain,  in  case  they  are  destroyed  or  damaged  by  fire.  The 
contract  was  to  indemnify  the  assured;  if  he  has  sustained 
no  damage,  the  contract  is  not  broken.'' 

He  further  said:  "These  considerations,  however,  do  not 
ftpply  to  a  case  where  the  assured,  after  loss,  assigns  his  right 
to  recover  that  loss.*' 

It  would  then  amount  to  a  right  of  action,  which  oould  be 
assigned  by  him  the  same  as  any  other  chose  in  action.  And 
so  in  the  case  under  consideration,  at  any  time  after  die  hap- 
pening of  a  breach  of  the  condition  of  the  covenant,  Tile- 
ston  would  have  had  a  right  of  action  to  recover  the  damages 
agreed  upon  in  the  bond.  And  having  a  right  of  acti'on, 
there  can  be  no  doubt  that  such  right  was  assignable  to 
another,  who  could  maintain  an  action  in  his  own  name,  as 
Ae  real  paily  in  interest.  But  in  this  case  it  appears  he  tin- 
dertook  to  assign  his  right  of  action  prior  to  the  happening 
of  any  breach  of  the  covenant;  consequently  the  assignment 
amounted  to  nothing,  as  at  that  time  he  had  no  right  of  ac- 
tion to  assign. 
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The  Court  being  of  the  opinion  that  the  judgment  of  the 
Court  below  cannot  be  sustained  upon  the  facts  appearing  in 
the  record  in  thia  case,  it  is  ordered  that  the  judgnient  of  the 
Court  below  be  reversed 

Mr.  Justice  MoAbthub  dissented. 


EDWAED  OABNET,  Respondent,   v.   OHABLES   BARr 

RETT,  Appellant 

Dbabelett  or  ▲  Parent  on  Oontbactts  of  bis  ionos  Chbu). — ^In  general 
a  fmther  is  not  Uable  on  a  contract  made  by  his  minor  child,  even  for 
necessaries  furnished,  unless  an  actual  authority  b  proved,  or  the 
drcumstanoes  be  sufficient  to  imply  one. 

OouKTs  BAT  MAKERirLss. — ^Under  our  cfyatem  aU  Courts  have  oertain 
powers  to  be  exercised  for  the  purpose  of  methodically  disposing  of 
aU  cases  brought  before  them.  They  can  establish  such  rules  in  re- 
lation to  the  details  of  the  business  as  shall  best  serve  this  purpose, 
having  proper  regard  for  the  rights  of  parties  litigant,  as  guaran- 
teed and  recognized  by  the  Constitutioii  and  the  laws. 

Appbai«  from  Multnomab  County. 

This  is  an  action  upon  a  contract  to  recover  one  hundred 
and  five  dollars  for  board  and  lodging  furnished  by  plaintiff 
to  defendant's  infant  son  for  a  period  of  fourteen  weeks. 
The  answer  admits  the  defendant's  liability  for  two  weeks' 
board  and  lodging,  and  denies  as  to  the  remainder  of  the 
time,  twelve  weeks,  and  pleads  a  set-off  of  nineteen  dollars 
and  fifty  cents,  and  prays  judgment  for  four  dollars  and 
fifty  oents^  the  difference  between  the  value  of  two  weeks' 
board  and  nineteen  dollars  and  fifty  cents.  The  set-off  is 
not  denied. 

Upon  the  trial  the  plaintiff  was  sworn  as  a  witness,  and 
testified  that  about  the  5th  day  of  July,  a.  d.  1870,  plaintiff 
was  and  still  is  the  proprietor  and  keeper  of  a  hotel  in  the 
city  of  Portland,  in  said  county;  that  on  or  about  said  day 
the  defendant,  accompanied  by  his  minor  son,  came  to  said 
hotel,  and  defendant  contracted  with  plaintiff  for  board  and 
lodging  for  his  said  son  for  the  period  of  one  week,  defend- 
ant agreeing  that  he  would  pay  for  the  same ;  that  plaintiff 
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agreed  with  defendant  to  board  and  lodge  said  boy  a  week, 
and  showed  defendant  a  room  in  said  hotel  which  said  boy 
might  occupy,  which  room  was  accepted  by  defendant  for 
the  boy,  who  boarded  and  lodged  with  plaintiff  for  a  week, 
at  the  expiration  of  which  time  defendant  called  at  the  hotel 
and  renewed  his  contract  to  pay  for  board  and  lodging  for  the 
boy  for  another  week;  and  plaintiff  accordingly  furnished 
said  boy  with  board  and  lodging  for  the  second  week;  that 
at  the  expiration  of  the  second  week,  the  defendant  called 
again  at  the  hotel  and  informed  plaintiff  that  he  would  not 
pay  or  be  responsible  for  the  board  and  lodging  of  said  boy 
at  said  hotel  any  longer;  that  when  said  boy  came  in, 
plaintiff  informed  him  of  what  his  father  had  said,  and  the 
plaintiff  requested  the  boy  to  seek  accommodations  else- 
where, which  the  boy  refused  to  do;  that  plaintiff  immedi- 
ately called  on  defendant  and  informed  him  that  his  son 
refused  to  leave  the  hotel,  and  requested  defendant  to  come 
to  the  hotel  and  take  him  away,  which  defendant  declined 
to  do,  saying  he  would  not  be  responsible  or  pay  for  his 
board  and  lodging  any  longer,  and  instructing  the  plaintiff 
to  put  the  boy  out  if  he  refused  to  leave  the  hotel ;  that 
plaintiff  again  informed  said  boy  of  what  his  father  had 
said,  and  renewed  his  request  to  the  boy  to  depart  from  the 
hotel,  which  the  boy  again  refused  to  do;  that  plaintiff 
thereupon  called  on  defendant  the  second  time  and  apprised 
him  of  his  son's  refusal  still  to  quit  the  hotel,  and  again  re- 
quested defendant  to  come  to  the  hotel  and  take  his  son 
away,  which  defendant  again  declined  to  do,  saying  he 
would  not  pay  for  the  board  and  lodging  of  the  boy  at  said 
hotel  any  longer  than  the  two  weeks;  and  the  defendant  in- 
structed plaintiff,  if  the  boy  persisted  in  refusing  to  quit 
the  hotel,  to  kick  him  out;  that  the  boy  remained  at  plaint- 
iff's hotel  for  fourteen  weeks  in  all,  or  twelve  weeks  after 
defendant  refused  to  be  longer  responsible  for  his  board 
and  lodging ;  at  the  expiration  of  which  time  the  boy  went 
to  Saleon  to  attend  the  State  Fair,  and  plaintiff  availed  him- 
self of  the  opportunity  to  put  another  man  in  the  room 
which  had  been  occupied  by  the  boy,  and  thus  got  rid  of 
him;  that  during  the  time  the  boy   occupied   the   room,   he 
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generally  carried  the  key  to  it  in  his  pockety  bat  that  plaint- 
iff had  other  keys,  by  means  of  which  the  servants  obtained 
access  to  the  room  to  clean  it  up  and  make  the  bed ;  that 
board  and  lodging  at  said  hotel  during  said  fourteen  weeki^ 
was  reasonably  worth  six  or  seven  dollars  per  week,  in  gold 
coin.    This  was  all  the  evidence  offered  by  either  parly. 

In  charging  the  jury  the  Court  instructed  the  jury,  "that 
the  question  of  defendant's  liability  in  this  action  was  a 
mixed  question  of  law  and  fact;  that  it  had  been  argued  on 
behalf  of  the  plaintiff,  that  possession  of  the  room  by  the 
defendant's  son  was  possession  by  the  defendant,  which 
matter  the  Court  left  to  the  jury  to  inquire  of  and  detejv 
mine,  as  well  as  the  further  point,  whether  or  not  it  was  de- 
fendant's duty  to  have  gone  to  the  hotel,  and  have  taken 
his  son  away  from  said  hotel;  that  cases  could  easily  be 
imagined  where  it  might  become  the  duty  of  a  person  plac- 
ing another  at  a  hotel  to  board  and  lodge,  to  take  such  per- 
son away  again;  as,  for  instance,  if  the  person  so  placed  in 
the  hotel  were  a  lunatic,  or  a  helpless  invalid.  And  that 
the  Court  left  it  to  the  jury  to  determine  whether  such  a 
principle  of  duty  were  applicable  in  this  case.  And  that  the 
Court  also  left  it  to  the  jury  to  determine  whether  the  plain- 
tiff removed  defendant's  son  from  said  hotel  as  soon  as  he 
reasonably  could  after  defendant  notified  plaintiff  that  he 
would  not  be  any  longer  responsible  for  the  boy's  board  and 
lodging,  and  would  not  pay  for  the  same." 

And,  at  the  request  of  plaintiff's  counsel,  the  Court 
further  instructed  said  jury  as  follows,  to  wit:  "If  the 
father  placed  the  minor  in  possession  of  the  premises,  the 
possession  was  that  of  the  father  and  not  the  son,  the  son 
being  the  agent  of  the  father  so  far."  At  the  request  of 
defendant's  counsel,  the  Court  gave  a  number  of  special  in- 
structions to  the  jury,  but  declined  and  refused  to  give  two 
others  that  were  asked,  because  they  had  not  been  submit- 
ted to  the  Court  for  its  inspection  at  the  proper  time,  in 
conformance  to  a  rule  of  practice  heretofore  adopted  by  the 
Court,  requiring  all  written  special  instructions  desired 
by  either  party  to  be  sulsnitted  for  inspection  prior  to  the 
commencement  of  the  final  address  of   ooimsel   holding   the 
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affirmative  of  the  issues  before  the  jury.  To  this  ruling 
counsel  duly  excepted,  and  the  exception  was  allowed.  The 
jury  found  a  verdict  for  the  plaintijff,  and  judgment  was  ren- 
dered thereon. 

• 
Brofumgh  &  Catltn,  for  Appellant 

0.  P.  Mason  and  Charles  Oardner,  for  Bespondsnl 
By  the  Courts  MoAbthub^  J. : 

Commercial  communication  with  infants  has  been  pro- 
ductive of  much  litigation,  and  hence  we  find  abundant  au- 
thority to  guide  us  to  a  correct  conclusion  in  the  case  now  in 
hand. 

The  evid^ice  shows  that  after  the  expiration  of  the  con- 
tract between  the  plaintiff  and  the  defendant,  the  plaintiff 
allowed  the  defendant's  minor  son,  Arthur,  to  board  and 
lodge  at  his  hotel  for  a  period  of  twelve  weeks,  notwithstand- 
ing the  defendant  informed  him  that  he  would  not  be  re- 
sponsible for  said  son's  board  and  lodging,  and  the  plaintiff, 
assuming  the  legal  liability  of  the  defendant  therefor,  seeks 
to  recover  reasonable  compensation  for  the  entertainment  fur- 
nished. 

In  general,  a  father  is  not  liable  on  a  ccmtract  made  by 
his  minor  child,  even  for  necessaries  furnished,  unless  an 
actual  authority  is  proved  or  the  circumstances  be  sufficient 
to  imply  one.  (Vamey  v.  Young,  11  Vermont,  258 ;  Hunt  v. 
Thompson,  8  Scammon,  179 ;  Angel  v.  McLellan,  16  Mass. 
28 ;  Vaat  Valkinbvrgh  v.  Watson,  18  Johns.  480 ;  Owen  v. 
While,  5  Porter,  435 ;  Gordon  v.  Potter,  17  Vermont,  360 ; 
Raymond  v.  Loyl,  10  Barbour,  483.) 

Actual  authority  is  not  claimed  but  it  is  urged  that  the  cir- 
cumstances of  the  case  raise  the  implication  of  the  defend- 
ant's liability  for  the  necessaries  furnished. 

The  most  favorable  construction  for  the  plaintiff  that  can 
be  put  upon  the  testimony  flatly  negatives  any  such  implica- 
tion. 

From  all  the  facts  in  the  case,  we  are  of  opinion  that  after 
the  expiration  of  the  contract  between  the  plaintiff  and  do- 
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fendant,  and  after  the  notification  of  the  defendant,  he  would 
not  be  responsible  for  the  further  entertainment  of  his  son. 
It  was  the  duty  of  the  plaintiff  to  have  closed  his  doors  to 
the  son,  unless  indeed  he  relied  upon  the  son's  capacity  and 
intention  to  compensate  him.  Under  some  circamstanoes 
a  disregard  of  this  duty  has  been  deemed  good  ground  for  an 
action  of  damages  against  the  innkeeper  for  harboriixg  the  in- 
fant (Everett  v.  Sherfey,  1  Iowa,  Clark,  856,  364;  2  Hil- 
Hard  on  Torta,  520.) 

In  the  case  in  hand  the  father  was  under  no  obligation  to 
remove  the  son,  as  he  would  have  been  had  the  son  been  a 
lunatic,  a  helpless  invalid,  or  an  infant  of  tender  years,  and 
placed  at  the  hotel  by  the  father's  authority,  or  under  cir- 
cumstances sufficient  to  imply  his  authority.  Instead  of 
being  a  lunatic,  a  helpless  invalid  or  an  infant  of  tender 
years,  it  seems  that  the  son  Arthur  was  at  the  time  a  youth 
bordering  upon  the  verge  of  manhood  and  in  perfect  health, 
so  as  to  be  able  to  support  himself  by  his  own  industry. 
This  fact  affords  additional  reason  why  the  defendant  should 
not  be  held  liable  for  his  maintenance.  As  the  geoieral  in- 
structions of  the  Court  below  were  based  upon  conclusions  at 
variance  with  our  views  as  just  indicated,  they  were,  there- 
fore, erroneous. 

The  refusal  to  give  the  jury  several  special  instructions 
requested  by  the  appellant's  counsel,  upon  the  ground  that 
they  were  presented  too  late  under  a  rule  of  Court,  is 
charged  as  error.  It  appears  that  a  rule  has  been  formally 
adopted  by  the  Circuit  Court  of  the  Stole  of  Oregon  for  the 
county  of  Multnomah,  requiring  counsel  in  a  cause,  when 
they  desire  special  instructions  to  be  given  to  the  jury,  to 
present  the  same  in  writing  to  the  Judge  before  the  last 
address  of  counsel  to  the  jury.  The  power  and  authority  of 
the  Court  to  make  such  rule  is  denied  by  counsel,  hence 
the  refusal  to  give  the  desired  instructions  is  charged  as 
error.  Under  our  system  all  Courts  have  certain  inherent 
powers  to  be  exercised  for  the  purpose  of  methodically  dis- 
posing of  all  cases  brought  before  them.  They  can  estab- 
lish such  rules  in  relation  to  the  details  of  business  as  shall 
best  serve  this  purpose,  having  proper  regard  for  the  rights 
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of  parties  litigant  as  guaranteed  and  recognized  by  the  Ckm- 
stitution  and  the  laws.  This  principle  is  recognized  in  3 
Binney,  417^  and  2  Sergeant  &  Bawle,  268,  the  decisions  in 
which  cases  are  approvingly  referred  to  in  2  Eeed's  Blade- 
stone,  439-40.  We  cannot  discover  that  it  conflicts  with 
any  provision  of  our  Code.  Indeed,  we  think  it  a  salutary 
rule,  and  one  well  calculated  to  suppress  that  loose  system  in 
submitting  especial  instructions  which  has  heretofore  pre- 
vailed to  a  greater  or  less  degree  in  all  the  Courts  of  the 
State,  to  lihe  axmoyanoe  and  embarrassment  of  both  the  bar 
and  the  bench. 

The  Court  below,  at  the  request  of  the  respondent's 
counsel,  instructed  the  jury  that  ^^if  the  father  placed  the 
minor  in  possession  of  the  premises,  the  possession  was 
that  of  the  father  and  not  of  the  son — the  son  being  the 
agent  of  the  father  so  far.''  The  application  of  the  princi- 
ples of  the  law  of  agency  to  cases  of  this  kind  is  recc^ized 
in  some  instances  and  to  a  limited  extent  in  many  English 
and  in  some  American  cases.  (1  Parsons  on  Contracts, 
800.)  In  this  case,  however,  the  instruction  was  calculated 
to  mislead  the  jury,  for  the  evidence  shows  Hiat  the  appel- 
lant, after  the  expiration  of  the  second  week,  called  upon 
the  respondent  and  distinctly  told  him  that  he  would  not 
pay  or  be  responsible  for  the  board  and  lodging  of  his  son  at 
the  hotel  any  longer.  The  ccmtract  between  the  respondent 
and  appellant  expired  at  the  end  of  the  second  week.  Up 
to  and  including  that  time  the  appellant  was  *  willing  to 
pay  for  his  son's  entertainment;  beyond  that  time  he  was 
not,  and  so  informed  the  respondent  It  was  then  the  duty 
of  the  innkeeper,  as  already  indicated,  to  have  closed  his 
doors  to  the  defendant's  son  and  refused  him  all  further  en- 
tertainment, unless  he  expected  payment  at  the  hands  of  the 
son  himself. 

Judgment  xeveised. 
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DELIA  B.  LEWIS,  Eespondent,  v.  DAVID   R.   LEWIS, 

Appellant. 

EnoBircB. — ^Unless  the  evidence  showe  the  alleged  miatake  clearly  and 
Batiflfaetorily,  it  Ib  not  sufficient  to  establish  cause  for  the  cor- 
rection of  a  deed. 

Pabahoitnt  Bounhabiks. — Where  the  permanent  and  yisible  or  aacer- 
tained  boundaries  or  monuments  are  inconsistent  with  the  measure- 
ment, either  of  lines,  angles  or  surfaces,  the  boundaries  or  monu- 
ments are  paramount. 

Idem— JuusDionon  to  Asoebtain. — ^The  locality  at  which  a  lost  stake 
was  set  may  be  ascertained  as  well  in  a  Court  of  law  as  by  a  suit 
in  equity. 

Appeal  from  Polk  Cotinly. 

The  plaintiff  filed  a  complaint  in  ejectment,  and  the  an- 
swer sets  up  what  is  relied  upon  as  an  equitable  defense. 

It  is  admitted  that  in  1855  the  defendant,  being  the  owner 
of  a  land  claim  embracing  the  premises  in  controversy, 
sold  a  part  of  it  at  six  dollars  per  acre  and  executed  a  deed, 
under  which  the  plaintiff  claims,  to  Ira  A.  Hooker,  the 
plaintiff's  grantor,  conveying  to  Hooker  the  southwest  part 
of  the  land  claim  by  the  following  descriptive  words :  Be- 
ginning at  the  southwest  comer  of  the  land  daim  and  '^run- 
ning  thence  north  1^,  24^  east  fifty-nine  chains  to  a  stake; 
thence  east  forty  chains;  thence  south  1°,  26'  west  forty- 
three  and  twenty  one-hundredths  chains;  thence  south 
68°,  25'  west  forty-ihree  chains  to  the  place  of  beginning; 
containing  one  hundred  and  four  acres/'  A  piece  of  land 
four  and  one-half  chains  in  width  north  and  south  and  forty 
chains  long,  off  the  north  end  of  the  land  which  corresponds 
to  those  measurements,  is  the  parcel  in  controversy. 

The  defendant  claims  that  the  stake  mentioned  in  the 
deed,  as  at  the  termination  of  the  line  first  described,  was 
in  fact  only  fifty-four  and  one-half  chains  from  the  place  of 
beginning;  that  the  parcel  sold  contained  only  eighty-six 
acres;  and  that  there  is  an  error  in  the  deed  in  that  respect; 
and  that  by  mistake  the  deed  was  so  written  as  to  include 
the  premises  in  controversy.  He  avers  that  he  has  tendered 
back  to  the  plaintiff  the  purchase-money  received  by  him 
for  the  surplus  eighteen  acres;  and  he  asks  that  the  deed  be 

4  Oregon— 12 


178  Lewis  v.  Lbwis.  [4  Oregao 

reformed  and  that  the  plaintiff's  action  be  barred.     A  de- 
cree was  rendered  in  favor  of  the  plaintiff. 

0.  Q.  Curl,  /.  A.  Applegate  and  John  KeUay,  for  Appel- 
lant 

Ben.  Hoyden  and  P.  0.  SuUivan,  for  Bespondent 

By  the  Court)  Upton,  J. : 

The  answer  in  this  case  does  not  qncificallj  point  oat  in 
what  particular  there  is  a  mistake  in  the  deed  sought  to  be 
reformed,  hut  describes  by  metes  and  bounds  a  tract  fifty- 
four  and  one-half  chains  in  length,  north  and  south,  as  the 
tracts  actually  sold,  and  avers  that  by  mistake  the  deed  was 
so  drawn  as  to  include  the  premises  in  controversy.  The 
record  shows  that  the  only  controverted  question  of  fact  on 
the  trial  related  to  the  locality  of  the  stakes  set  up  by  the 
parties  on  the  day  of  the  execution  of  the  deed,  as  monu- 
ments of  the  northwest  and  northeast  comers  of  the  parcel  ac- 
tually sold. 

It  is  admitted  that  the  parties,  after  having  agreed  upon 
the  price  per  acre,  and  before  determining  the  size  or  shape 
of  the  parcel,  went  on  to  the  ground  with  a  survyeor,  and 
that  they  there  agreed  upon  the  particular  parcel  to  be  sold, 
measured  its  west  side,  and  set  up  a  stake  to  mark  the  north- 
west comer  of  the  parcel  selected;  and  that  the  north  line 
of  the  parcel  actually  sold  runs  due  east  from  the  place 
of  that  stake.  On  the  trial,  the  controverted  question  of  fact 
was,  whether  that  stake  was  in  fact  placed  fifty-nine  chains 
from  the  southwest  comer  of  the  land  claim,  as  indicated 
by  the  figures  noted  in  the  deed,  or  whether  the  distance  is 
erroneously  noted  in  the  deed,  and  the  stake  was  in  fact 
planted  at  a  point  fifty-four  and  one-half  chains  from  the 
place  of  beginning:  in  other  words,  whether  that  stake  was 
in  fact  placed  at  the  northwest  or  at  the  southwest  comer  of 
the  parcel  described  in  the  complaint  and  now  in  contro- 
versy. 

The  cause  having  been  treated  by  both  parties  as  one 
cognizable  in  equity,  we  have  carefully  examined  the  evi- 
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denoe,  and  we  do  not  find  it  clearly  and  satisfactorily  proved 
that  the  place  selected  by  the  parties  as  the  northwest  cor- 
ner of  the  parcel  sold  was  not  fiffy-nine  chains  from  the  south, 
west  comer  of  the  land  daim.  The  evidence,  therefore, 
ig  not  sufficient  to  present  a  cause  for  correcting  a  deed,  ac- 
cording to  the  decisions  made  by  this  Court  in  Shively  v. 
Welch  (2  Ogn.  288),  and  in  Newsom  v*  Oreenwood,  decided 
at  the  present  term.* 

That  it  may  not  be  inferred  that  this  Oourty  aa  a  Court 
of  equity,  has  assuaned  jurisdiction  of  the  subject-matter  con- 
troyerted  in  the  proofs  adduced  by  the  respective  parties  in 
this  cause,  it  is  deemed  proper  to  advert  to  another  reason 
for  affirming  the  action  of  the  Circuit  Court  in  denying  equitr 
Mb  relief. 

If  the  d^endant  could  have  established  by  evidence  be- 
fore a  jury  that  <»i  the  day  of  selecting  the  land  and  at  the 
time  of  executing  the  deed,  the  parties  by  mutual  consent 
fixed  the  northwest  comer  of  the  parcel  selected  at  the 
point  fifty-four  and  one-half  chains  from  the  place  of  begin- 
ning, and  there  drove  a  stake  to  stand  as  a  monument  of  that 
comer,  there  would  be  no  occasion  for  correcting  or  reform- 
ing the  instrument.  The  deed  would  then,  without  correc- 
tion, call  for  the  land  the  defendant  says  it  should  be  made 
to  call  for,  and  the  repugnance  of  the  measurement  to  the 
blown  boundary  or  monument  would  be  disregarded  by  the 
Court,  whether  such  repugnancy  be  made  to  appear  in  an  ac- 
tion or  in  a  suit 

''Where  the  permanent  and  visible  or  ascertained  bounda- 
ries or  monuments  are  inconsistent  with  the  measurement 
either  of  lines,  angles  or  surfaces,  the  boundaries  or  monu- 
ments are  paramount."  (Civ.  Code,  §  845 ;  Preston's  Heirs 
V.  Bowman,  6  Wheat  580.) 

"A  conveyance  is  to  be  construed  in  reference  to  its  dis- 
tinct and  visible  locative  calls,  as  marked  or  appearing  upon 
the  land,  in  preference  to  quantity,  course  or  distance." 
(Van  WycJc  v.  Wright  ei  al,  18  Wend.  167.)  This  rule  ap- 
plies upon  ascertaining  the  place  of  the  monument^  although 

*  Ante,  p.  119. 
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its  locality  had  beoome  xinoertain.  {Jackson  v.  Briiton,  4 
Wend.  507.) 

If  the  visible  monuments  have  disappeared  but  their 
places  can  be  ascertained,  the  construction  of  the  deed  should 
of  course  be  the  same  now  as  on  the  day  it  was  executed. 

''When  practical  location  and  a  long  acquiescence  have 
been  held  conclusive,  it  has  been,  'not  upon  the  notion  that 

* 

they  are  evidence  of  a  parol  agreement  establishing  the  line,' 
but  because  they  are  of  themselves  proof  that  the  location  is 
correct,  of  so  controlling  a  nature  as  to  preclude  evidence  to 
the  contrary."     (Baldwin  v.  Brovm,  16  N".  Y.  399.) 

In  this  case  there  is  no  reason  why  the  locality  at  which 
a  lost  stake  was  set  could  not  be  determined  and  the  true  con- 
struction of  a  deed  ascertained  as  well  in  a  Court  of  law  as 
by  a  suit  in  equity.  To  lay  the  foundation  for  correcting  a 
deed  something  more  should  be  shown  than  an  ambiguity  that 
can  be  explained  by  evidence,  or  a  repugnance  between  dis- 
tances noted  and  monuments  agreed  upon. 

The  defendant  invokes  equity  jurisdiction  to  correct  a  mis- 
take, bat  directs  all  his  proofs  to  establish  a  fact,  which,  if 
true,  shows  that  the  deed  needs  no  correction.  We  can  see 
no  reaacm  for  resorting  to  equity;  and  treating  the  case  as 
an  action,  there  is  no  ground  for  reversing  the  judgment.  It 
should  therefore  be  affirmed. 


STATE  OF  OREGON,  Respondent^  ▼.  JAMES 

OFFICER^  Appellant 

JuBisDicnoN  OF  OoTJNTY  CouRT. — The  County  Court  is  practically  and 
essentially  a  Court  of  special  and  limited  jurisdiction. 

IDBM — What  Recobd  shoxtld  Show. — The  record  of  the  County  Court 
should  show  affirmatively  that  it  had  jurisdiction  of  the  person  and 
subject  matter  affected  by  its  proceedings. 

Idem — What  Rjccobd  Insutfioiewt. — A  record  of  the  County  Court, 
made  in  the  matter  of  the  location  of  a  county  road,  which  reads, 
'The  bond  and  proof  of  posting  notices  having  been  made  to  the  sat- 
ittf action  of  the  Court,"  etc.,  is  insufficient  to  show  that  the  Court 
had  acquired  jurisdiction  of  the  persons  of  parties  whose  rights 
might  be  affected  by  the  location  of  such  rolid. 
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AppsAii  from  Clackamas  County. 

At  the  October  Term,  1870,  of  the  Circuit  Court  for  Clact- 
amas  County,  the  appellant,  Officer,  was  tried  and  convicted 
on  an  indictment  charging  him  with  having  obstructed  a  pub- 
lie  highway  in  said  county.  « 

On  the  trial  of  the  cause  the  State,  to  maintain  the  charge 
preferred,  offered  in  evidence  the  record  of  the  County  Court 
appointing  viewers  to  lay  out  the  county  road,  for  obstruct- 
ing which  appellant  was  indicted.  This  record,  so  far  as  it 
refers  to  the  proof  of  the  posting  of  notices  of  the  applica- 
tion for  the  location  of  the  road,  reads:  "The  necessary 
bond  and  proof  of  posting  notices  having  been  made  to  the 
satisfaction  of  the  Court,  it  is  hereby  ordered  that  the  prayer 
of  said  petition  be  granted,"  etc.  To  the  introduction  of  this 
record  as  evidence  appellant  objected ;  but  the  Court  allowed 
the  same  to  be  read  to  the  jury;  to  which  ruling  appellant 
excepted.  Several  grounds  of  error  were  assigned,  but  none 
were  much  relied  upon  by  counsel  for  the  appellant  in  the 
argument  of  the  cause,  except  the  objection  to  the  sufficiency 
of  the  record  above  quoted ;  which  involves  the  only  question 
necessary  to  be  considered. 

The  bill  of  exceptions  shows  that  no  other  proof  or  refer- 
ence to  the  posting  of  notices  was  made  by  the  State  than 
that  contained  in  the  record  referred  ta 

8.  Huelai,  for  Appellant 

The  State  must  prove  that  the  way  in  question  is  a  public 
highway.    (Boscoe's  Crim.  Ev.  662.) 

Jurisdictional  facts  must  appear  affirmatively  in  the  pro- 
ceedingB  of  inferior  tribunals.  (Thomson  v.  Mvltnomah 
County,  2  Ogn.  84;  1  Smith  L.  Cas,  818,  832,  843;  2  Abb. 
Dig.  257 ;  Frees  v.  Ford,  2  Seldon,  176 ;  6  Barb.  K  Y.  607 ; 
HunsaJcer  v.  Coffin,  2  Ogn.  107;  8  Abb.  Dig.  290;  Johns  v. 
Marion  County,  ante,  p.  46.) 

Addison  C.  Oibbs  and  C.  B.  Upton,  for  Respondent 

The  existence  of  a  road  as  a  legal  highway  is  to  be  learned 
from  and  proven  by  the  order  for  its  establishment  (1  Ogn. 
216.) 


182  State  of  Obegon  v.  Offxczb.       [4  Oregon 

When  the  evidence  as  to  notice  waa  once  before  the  Court, 
it  then  had  full  jurisdiction  to  decide  as  to  its  weight,  or  as 
to  any  other  matter  pertaining  to  the  road,  and  thereafter  all 
the  proceedings  must  be  presumed  to  be  regular  and  legal. 
(1  Saund.  74;  4  Cow.  296;  2  Cow.  and  HiU  Notes^  779;  1 
Smith  L.  Cas.  816.) 

By  the  Court,  Bonhaic^  J.: 

The  question  to  be  determined  in  this  case  is,  whether  the 
record  of  the  County  Court  above  referred  to  shows  the  nec- 
essary jurisdictional  facts  to  entitle  it  to  read  in  evidence  for 
the  purpose  for  which  it  was  introduced,  to  wit :  to  show  that 
the  road  charged  to  have  been  obstructed  was  a  legally  estab- 
Ushed  public  highway. 

Section  3  of  Chapter  50,  Miscellaneous  Laws,  reads : 

"When  any  petition  shall  be  presented  for  the  action 
of  the  County  Court  for  laying  out,  alteration  or  vacation  of 
any  county  road  it  shall  be  accompanied  by  satisfactory- 
proof  that  notice  has  been  given  by  advertisement,  posted 
at  the  place  of  holding  County  Court,  and  also  in  three 
public  places  in  the  vicinity  of  said  road  or  proposed  road^ 
thirty  days  previous  to  the  presentation  of  said  petition  to 
the  County  Court,  notifying  all  persons  concerned  that  appli- 
cation will  be  made,"  etc. 

In  determining  the  question  whether  the  record  of  the 
County  Court  referred  to  shows  upon  its  face  such  a  want 
of  jurisdiction  as  to  subject  it  to  be  thus  collaterally  at- 
tacked, it  would  be  proper  to  consider  the  character  of  sueli 
Court  as  recognized  and  classified  by  the  Constitution  and 
laws  of  this  State.  While  our  Constitution  on  this  subject 
is  not  as  dear  and  definite  as  might  be  desired,  yet,  in  con- 
struing its  whole  language  in  reference  to  tiie  same  together, 
we  think  that  the  County  Court  is  regarded  by  that  instru- 
ment as  practically  and  essentially  a  Court  of  special  and 
limited  jurisdiction.  It  is  true  that  §  1  of  Art  VTI  classi- 
fies ^e  County  Courts  with  Courts  of  general  jurisdiction; 
to  be  defined  and  limited,  however,  by  laws,  in  accordance 
with  this  Constitution.  But  by  reference  to  §§  12  and  13 
of  the  article  of  the  Constitution  referred  to,  it  will  be  ob- 
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seired  that  in  providing  specially  for  the  organization  and 
jurisdiction  of  County  Courts,  they  are  practically  treated 
as  Courts  of  special  and  limited  jurisdiction.  At  all  eventSi 
it  has  already  been  judicially  determined  by  this  Courts  in 
aeyeral  cases,  that  County  Courts  are  to  be  regarded  as 
Courts  of  special  and  limited  jurisdiction.  (Thompson  v. 
Multnomah  Couniy,  2  Oregon,  37 ;  Johns  v.  Marion  County, 
ante,  p.  46.) 

In  the  former  case  the  Court  says:  ^^t  is  admitted  that 
the  County  Court  or  Board  of  County  Commissioners,  so 
far  as  it  exercises  judicial  power,  is  a  Court  of  special  and 
limited  jurisdiction.*'  And  further:  '^Before  the  Courb 
could  take  a  step,  or  acquire  any  authority,  two  things  must 
plainly  have  been  done :  First.  A  petition  of  twelve  house- 
holders. Second.  Notice  as  provided  above.  W^^^^^  these 
facts  the  Court  was  no  more  than  a  stranger  to  every  person 
or  interest 'involved  in  the  proceeding;  and.  until  the  juris- 
diction was  acquired  no  intendment  of  regularity  or  power 
operates  in  its  favor.  It  nowhere  appears  in  the  record, 
by  way  of  allegation  or  recital,  that  any  such  notice  was 
given,  either  at  the  court-house  door  or  in  the  vicinity  of  the 
road.  The  omission  was  fatal  to  the  proceedings  of  the 
Board  of  County  Commissioners,  as  clearly  showing  that  no 
jurisdiction  was  at  any  time  gained  over  the  subjectrmatter 
to  be  adjudicated  upon." 

In  the  case  of  Hahn  v.  Kelly  (34  Cal.  409),  which  is  a 
leading  case,  and  one  evincing  great  ability  and  research,  in 
reviewing  the  question  of  the  jurisdiction  of  Courts  gener- 
ally, the  Court  says:  "The  presumptions  of  law  are  in 
favor  of  the  jurisdiction  and  of  the  regularity  of  the  pro- 
ceedings of  Superior  Courts,  or  Courts  of  general  jurisdic- 
tion, ♦  ♦  ♦  ♦  but  that  they  are  not  in  favor  of  the 
jurisdiction  and  regularity  of  the  proceedings  of  inferior 
Courts,  or  Courts  of  limited  jurisdiction;  and  parties  who 
claim  any  right  or  benefit  under  their  judgments  must  show 
their  jurisdiction  affirmatively.'* 

The  record  in  the  case  of  Thompson  v,  Mtdtnom^  Coimty 
differs  from  that  in  the  case  under  consideration  in  thia 
respect  only:      In  the  former  it  appears  that  no  reference 
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was  made  whatever  to  the  proof  of  the  poeting  of  notices, 
while  in  the  latter  the  language  of  the  record  is^  '7roof  of 
posting  notices  having  been  made  to  the  satisfdction  of  the 
Courts"  etc  Does  this  language  disdose  the  necessary  ju- 
risdictional facts  to  warrant  the  Court  in  proceeding,  is  the 
question.  The  County  Court  in  its  proceedings  by  the  lo- 
cation of  public  highways  to  condemn  the  lands  of  private 
persons  to  public  use,  is  only  required  to  cause  constructive 
notice  to  be  given  by  the  petitioners  of  their  application  for 
that  purpose.  This  notice  is  to  be  given  by  posting  the  same 
at  the  time,  at  the  places,  and  in  the  manner  prescribed  by 
law ;  and  the  language  of  the  record  should  show  affirmatively 
that  this  law  had  been  strictly  complied  with. 

We  do  not  think  that  it  is  suffiycient  to  say  that  the  proof 
of  the  posting  of  notices  was  made  to  tiie  satisfaction  of  the 
Court  That  proof  which  might  satisfy  the  Court  might 
not  satisfy  the  law.  That. proof  which  might*  satisfy  the 
Court  might  not  justly  and  lawfully  satisfy  the  persons  whose 
private  property  is  sought  to  be  condemned  to  public  use. 
If  it  is  sufficient  to  say  that  the  Court  is  satisfied  with  the 
proof  of  the  posting  of  notices,  without  any  showing  as  to 
the  time,  place  or  manner  of  poeting,  then  the  only  question 
upon  this  subject  would  be  one  in  the  discretion  of  the  Court, 
which,  when  once  exercised,  would  be  a  finality,  however  er- 
roneous the  judgment  of  the  Court  might  have  been. 

We  do  not  think  that  the  record  of  the  County  Court  in 
this  case  was  sufficient  to  show  that  it  had  acquired  jurisdic- 
tion of  the  persons  of  those  affected  by  its  proceedings. 

The  judgment  of  the  court  below  is  reversed* 


STATE  OF  OREGON,  Eespondent,  v.  ROBERT 

WHET,  Appellant 

FowxB  or  THE  LrasLATUBB. — The  L^slature  had  the  power  to  eonler 
upon  the  Police  Judge  of  the  city  of  Portland  the  jurisdiction  aAd 
authority  of  a  Justice  of  the  Peace  within  the  limits  of  said  city, 
but  it  had  no  power  to  limit  that  jurisdiction  to  criminal  cases. 

JuBisDiCTioN  or  Police  Judge,  when  Acttiko  as  a  Justice. — ^The  juris- 
diction and  authority  of  the  Police  Judge,  when  acting  as  a  Justiot 
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of  the  Peace,  are  identical  with  that  of  all  other  Jasticea  of  the 
Peace,  and  extend  alike  to  civil  and  criminal  cases. 
Void  Pbovisions  in  Statutb — Effect  of. — When  some  of  the  provisions 
of  a  statute  are  oonstitntional  and  others  iinconstitutionaly  the  latter 
only  Kte  void. 

Appeal  from  Multnomah  County. 

Tbe  Grand  Jury  of  Multnomah  County  indicted  Eobert 
Wiley  for  the  crime  of  perjury,  alleged  to  have  been  com- 
mitted on  his  examination  as  a  witness  on  the  trial  of  a 
cause  in  the  Police  Courts  in  the  city  of  Portland,  before 
Hon.  D.  C.  Lewis,  Police  Judge,  in  which  the  State  of 
Oregon  was  plaintiff  and  Joseph  Perry  and  Caroline  Wilson 
were  defendants,  they  being  then  and  there  charged  with 
and  tried  for  the  crime  of  assault  and  battery.  On  said 
indictment  Wiley  was  tried  in  the  Circuit  Court  of  the  State 
of  Oregon  for  the  County,  of  Multnomah.  Upon  the  trial,  the 
Prosecuting  Attorney  offered  in  evidence  the  docket  of  the 
Police  Judge  and  oral  testimony  to  show  that  Wiley  had 
taken  an  oath  before  said  officer  in  an  action  in  which  the 
State  of  Oregon  was  a  party.  To  the  introduction  thereof 
Wiley's  counsel  objected,  urging  that  the  Police  Judge  had 
no  legal  authority  to  assume  the  jurisdiction  and  power  of 
a  Justice  of  the  Peace,  and  as  such,  administer  oaths  to  wit- 
nesses in  State  cases  or  to  try  such  cases.  The  Court  over- 
ruled the  objection,  and  admitted  the  evidence,  to  which  rul- 
ing appellant's  counsel  then  and  there  excepted.  The  jury 
returned  a  verdict  of  guilty,  and  Wiley,  standing  on  his  ex- 
ception, appeals  to  this  Court 

Jchn  Creighton,  for  Appellant 

Theodore  Burmester,  and  Oibbs  £  Upton,  for  Eespondent 

By  the  Court,  Mc  Aethub,  J. : 

The  principal  question  to  be  decided  in  this  case  is, 
whether  or  not  the  Police  Judge  of  the  city  of  Portland 
— a  municipal  corporation  —  has  any  legal  authority  to  act 
in  the  capacity  of  a  Justice  of  the  Peace,  and  as  such,  to 
tiy  criminal  actions  and  administer  the    necessary   oath    to 


186  State  of  Obsqon  v.  Wiuet.        [4  Oregon 

the  witnesses  therein.  The  jurisdiction  of  the  Police  Judge 
is  defined  in  §§  155,  156  and  157,  p.  130-1  of  the  Laws  of 
Oregon,  1870,  which  provide  as  follows: 

"Sec.  155.  The  Police  Judge  has  jurisdicticm  of  all 
crimes  defined  by  any  ordinance  of  the  cilgr  of  Portland, 
and  of  all  actions  brought  to  enforce  or  recover  any  for- 
feiture or  penalty  declared  or-  given  by  any  such  ordi- 
nance. 

"Sec.  156.  The  Police  Judge  has  the  jurisdiction  and 
authority  of  a  Justice  of  the  Peace  for  the  counly  of  Mult- 
nomah, within  the  limits  of  the  city  of  Portland,  in  criminal 
matters,  and  shall  be  subject  to  the  general  laws  of  the  State, 
prescribing  the  duties  of  a  Justice  of  the  Peace,  and  the  mode 
of  performing  them.  He  shall  keep  a  record  of  all  proceed- 
ings before  him. 

"Seo.  157.  All  criminal  proceedings  before  the  Police 
Judge  or  in  the  Police  Court  are  governed  and  regulated 
by  the  general  laws  of  the  State  applicable  to  Justices  of 
the  Peace  and  Justices  Courts  in  like  or  similar  cases,"  etc. 

It  will  be  noticed  that  §  156  confers  upon  the  Police 
Judge  the  jurisdiction  and  authority  of  a  Justice  of  the 
Peace,  for  the  county  of  Multnomah,  within  the  city  of  Port- 
land. The  power  of  the  Legislature  to  enact  a  law  invest- 
ing the  Police  Judge  of  any  municipal  corporation,  ex-officio, 
with  the  jurisdiction  and  authority  of  a  Justice  of  the  Peace, 
either  generally  or  limitedly,  was  discussed  at  considerable 
length  by  counsel.  It  is  not,  however,  deemed  necessary 
to  judicially  explore  this  question  at  this  time,  for  the  rea- 
son that  a  similar  one  was  presented  and  decided  in  Ryan 
V.  Harris  (2  Ogn.  177),  in  which  case  it  was  held  that  the 
Legislature  could  rightly  confer  upon  the  Eecorder  of  the 
city  of  Portland  (who  executed  similar  functions  to  the  Po- 
lice Judge)  the  power  and  authority  of  a  Justice  of  the  Peace 
within  the  corporate  limits;  and  this  decision  was  approved 
in  Craig  v.  Masier  (2  Ogn.  324.) 

Parsing  from  this,  it  was  insisted  by  counsel  that  the  lim- 
itation and  restriction  of  the  jurisdiction  and  authority  of 
the  Police  Judge,  when  acting  as  a  Justice  of  the  Peace,  to 
criminal  matters  alone,  renders  the  entire  section  of  the  law 
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void,  for  the  reason  that  it  contravenes  Article  IV,  §  23,  Sub- 
division 1,  of  the  State  Constitution,  which  declares  that  '^the 
Icgislatiye  Assembly  shall  not  pass  special  or  local  laws  in 
my  of  the  following  cases,  that  is  to  say : 

'1.  Begulating  the  jurisdiction  and  duties  of  Justices  of 
the  Peace  and  Constables." 

In  view  of  this  constitutional  provision  and  of  the  decis- 
i(m  in  Ryan  v.  Harris,  we  are  impelled  to  the  conclusion  that 
Ae  limitation  and  restriction  of  the  jurisdiction  and  author- 
ity of  the  Police  Judge  when  acting  as  Justice  of  the  Peace 
io  criminal  matters  is  unoonstitutionaL  There  is  no  authority 
bovm  to  our  laws  for  restricting  the  jurisdiction  of  a  Justice 
of  the  Peace  to  one  class  of  cases,  whether  civil  or  crinunal. 
He  must  exercise  jurisdiction  and  authority  in  both  classes. 

Admitting  this  conclusion,  it  was  claimed  that  the  restric- 
ti(m  does  not  invalidate  the  entire  section,  but  only  over- 
throws that  part  thereof  expressing  the  limitation.  An  ex- 
amination of  the  authorities  will  enable  us  to  reach  a  speedy 
and  satisfactory  decision  on  this  point 

^The  principle  that  a  statute  is  void,''  says  Mr.  Sedg- 
wick, ID  his  elaborate  and  admirable  treatise  on  the  rules 
pyveming  the  interpretation  and  application  of  statutory 
and  constitutional  law,  p.  489,  ^'only  so  far  as  its  provisions 
are  repugnant  to  the  Constitution,  that  one  provision  may 
thus  be  void  and  this  not  affect  other  provisions  of  the 
statute,  has  been  frequently  decided."  In  Oibbons  v.  Ogden 
(9Wheaton,  1),  and  The  City  of  New  York  v.  MUn  (11 
Peters,  102),  the  Supreme  Court  of  the  United  States  rec- 
ognized this  as  a  settled  principle  of  the  law  of  construc- 
tion. In  Fisher  V.  McOirr  (1  Gray,  22),  it  was  declared 
"that  where  a  statute  has  been  passed  by  the  Legislature 
lUider  all  the  forms  and  sanctions  requisite  to  the  making 
of  laws,  some  part  of  which  is  not  within  the  competency 
of  the  legislative  power,  or  is  repugnant  to  any  provision 
of  the  Constitution,  such  part  thereof  will  be  adjudged  void 
and  of  no  avail,  whilst  all  other  parts  of  the  act  not  obnox- 
loos  to  the  same  objection,  will  be  held  valid  and  have  the 
^ovoe  of  law.      There  is  nothing  inconsistent   in   declaring 
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one  part  of  the  saane  statute  valid  and  another  part  void.'' 
In  Oammomvealth  v.  Kimball  (24  Pick.  361),  and  in  Nor- 
ris  V.  Boston  (4  Metcalf,  288),  a  similar  conclusion  was  ar^ 
rived  at  In  The  People  ex  rel.  Attomey-Oeneral  v.  Hill  (7 
Cal.  108)^  Murray,  C.  J.,  in  delivering  the  opinion  of  the 
Court,  adhered  to  the  same  principle.  The  decisions  upon 
this  point  are  so  abundant  that  it  has  not  been  thought  neces- 
sary to  refer  to  any  save  those  which  may  well  be  considered 
as  leading  case& 

It  follows  that  the  clause  ^^in  criminal  maiiefnf*  should  be 
stricken  from  §  156,  and  the  remaining  portion  of  the  sec- 
tion stand  as  law.  Also,  that  the  jurisdiction  and  authority 
of  the  Police  Judge,  when  acting  as  Justice  of  the  Peace,  are 
identical  with  that  of  all  other  Justices  of  the  Peace  and  ex- 
tend alike  to  civil  and  criminal  cases.  That  officer  had  ju- 
risdiction of  the  case  in  whidb  the  appellant  was  called  to  tes- 
tify, and  the  witness  was  legally  as  well  as  morally  bound  to 
testify  the  truth.  If  he  willfully  testified  falsely  he  was 
guilly  of  perjury.  Therefore,  the  testimony  offered  by  the 
Prosecuting  Attorney  on  the  trial  in  the  Circuit  Court,  tend- 
ing to  show  that  Wiley  had  been  a  witness  in  a  case  tried  be- 
fore the  Police  Judge,  acting  as  Justice  of  the  Peace,  and 
that  he  testified  falsely  therein,  was  properly  admitted. 

Judgment  affirmed. 


STATE  OF  OREGON,  Eespondent^  v,  E.  L.  PERHAM, 

Appellant 

iNDitriMEM T.— An  indictment  under  §  636  of  the  Criminal  Code  charging 
the  defendant  with  having  received  two  hundred  and  fifty  doUars 
feloniously  for  the  payment  of  the  amount  of  salary  due  him,  should 
state  the  length  of  time  the  salary  waa  unpaid  or  otherwise  desig- 
nate the  service  or  duty  charged  for* 

Appeal  from  Wasco  Comity. 

The  defendant  was  indicted  under  §  036  of  the  Criminal 
Code,  and  being  convicted,  was  adjudged  to  pay  a  fine  of 
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four  hundied  dollars.  He,  appeals  from  the  judgment  of 
the  Circuit  Court. 

The  only  ground  of  error  assigned  is  that  the  facts  stated 
in  the  indictment  do  not  constitute  a  crime. 

The  charging  part  of  the  indictment  is  ad  follows:  ''Said 
Peiham,  in  the  county  aforesaid,  on  the  fifth  day  of  Janu- 
axy^  A.  n.  1870,  being  then  and  there  an  officer  of  Wasoo 
Comity,  Oregon,  to  wit,  the  County  Judge  of  said  county, 
duly  elected  and  qualified  as'  such,  and  then  and  there  acir 
ing  as  such  Judge  did  then  and  there  willfully,  knowingly 
and  feloniously  receive  a  compensation  other  than  that  au- 
thorized by  law  for  an  official  duty  performed  by  said  officer 
to  wit:  the  sai4  Perham  did  then  and  there  receive  an  order 
frcxn  the  County  Clerk  of  said  county,  on  the  Treasurer  of 
said  county,  for  the  sum  of  fifty  dollars ;  and  also  at  the 
same  time  and  place,  an  additional  order  from  said  Clerk  for 
the  sum  of  two  hundred  dollars,  both  of  said  orders  to 
be  paid  out  of  the  funds  belonging  to  said  county,  and  both 
of  said  orders  being  then  and  there  issued  in  favor  of  aaid 
Perham  for  the  payment  of  the  amount  of  the  salary  due 
said  Perham  as  such  Judge  up  to  the  first  day  of  January, 
A.  D.  1870,  when  there  was  due  to  said  Perham  as  such 
Jndge  the  sum  of  two  hundred  dollars  at  said  time  and 
place." 

Orlando  Humason,  and  HUl,  Thayer  &  Williama,  for  Ap- 
pellant 

8.  Ellsworth,  for  Eespondent. 

By  the  Court,  Upton,  J. : 

This  case  ia  very  similar  to  that  of  The  State  v.  Packard, 
decided  at  the  present  term.  The  defendant  is  indicted 
under  §  636  of  the  Criminal  Code,  and  the  indictment  does 
not  describe  the  services  or  duty  for  which  the  compensa- 
tion was  received  in  such  manner  as  to  enable  the  Court  to 
ccmdude  from  the  facts  stated  whether  or  not  the  compensa- 
tion received  was  "other  than  that  authorized  or  permitted 
hy  law."     The   compensation   is   alleged   to   have   been  for 
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salaiy^  bat  the  indictment  does  not  state  for  what  period  of 
time  the  salary  was  unpaid. 

It  is  also  questioned  whether  under  the  facts  assumed  in 
the  argument,  the  warrant  for  fifty  dollars  is  not  void  and 
consequently  no  payment  within  the  meaning  of  the  statute. 

The  latter  question  is  not  necessarily  involved,  inasmuch 
as  the  indictment  must  be  held  insufficient^  for  reaaoiui  ex* 
pressed  in  the  case  of  The  State  v.  Pochard. 

The  judgment  should  be  reversed. 


D.  W.  FRARET,  Appellant,  v.  JACOB  WHEELER  and 
JEMIMA  J.  WHEELER,  Respondents. 

Bbal  Pbopkbtt  or  Maxbud  Wombit-'Spbcifio  Pckvobicancb  AoAnrsr.-^ 
A  specific  perfonnance  will  not  be  decreed  by  a  Court  ol  equily  to 
compel  a  married  woman  to  convey  her  real  property  upon  a  ooii- 
tract  or  covenant  executed  by  her  and  her  husband  fdr  that  purpose 
during  corerture. 

Idkic. — But  where  a  married  woman,  during  coverture,  joins  with  her 
husband  in  a  covenant  to  convey  her  real  property,  and  the  oqit»- 
nantee  advanoes  money  to  the  wife  on  the  contract,  or,  with  her 
assent,  enters  into  the  possession  of  the  premises,  and  makes  per- 
manent improvements  thereon,'  the  money  so  advanced,  and  the  valiw 
of  such  improvements  (less  the  value  of  the  use  of  such  premises) » 
wiU  be  decreed  to  be  a  charge  upon  such  land  until  paid.  Courts 
in  protecting  the  rights  of  married  women  should  not  go  so  f^  as  to 
encourage  the  perpetration  of  fraud  by  them. 

Appbal  from  Multnomah  County. 

On  the  1st  day  of  April,  1867,  the  respondents,  Wheels 
and  wife,  covenanted  to  and  with  appellant,  to  convey  to 
him  in  fee  simple,  with  the  usual  covenants  of  wammty, 
certain  real  estate  held  by  said  Jemima  J.,  in  her  own  right, 
under  the  Donation  Law  of  September  27th,  1860.  The 
consideration  of  this  covenant  was  the  payment  at  the  time 
by  appellant  of  twenty  dollars  in  gold  coin  and  his  agree- 
ment to  pay,  one  year  after  date,  the  further  sum  of  three 
hundred  and  eighty  dollars  in  like  money.  By  the  terms 
of  the  covenant  appellant  was  to  have,  and  did  take  imme- 
diate possession  of  the  described  premises.  He  alleges 
that  during  the  time  he  held  such  possession  he  made  vain- 
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able  and  permanent  impzovements  thereon,  which  greatly  en- 
hanced their  value,  although  Ihe  use  of  the  same  yielded  hixn 
no  benefit.  About  the  Ist  day  of  August,  1870,  he  tendered 
to  respondents  the  full  balance  of  the  purchase-price  of  said 
land,  with  lawful  accruing  interest  thereon  to  that  time,  in 
gold  coin,  which  they  refused  to  receive,  and  refused  to  exe- 
cute a  deed  to  the  premises. 

Wherefore,  appellant  asks  that  the  execution  of  the  deed 
referred  to  be  decreed,  or  that  an  accounting  of  the  value 
of  the  improvements  referred  to  and  of  the  twenty  dollars 
advanced  be  had  and  the  same  made  a  charge  upon  said 
land. 

Bespondents  interposed  a  general  demurrer  to  the  com- 
plaint, which  was  sustained  and  the  cause  dismissed.  "From, 
this  order  of  dismissal  appeUant  appeals. 

W.  W.  Thayer  and  Charles  Gardner,  for  Appellant 

The  incapacity  of  a  married  woman  at  common  law  to 
contract  did  not  proceed  from  a  want  of  understanding  or 
discretion,  but  was  in  consequence  of  the  peculiar  relation 
resulting  from  the  marriage.  She  was  pl$ioed  under  the 
I>ower  and  protection  of  her  husband,  and  deprived  of  the 
administration  of  property.  (2  Kent's  Com.  160.)  Her 
personal  property,  ipso  facto,  witii  the  marriage,  went  to  the 
husband.  He  also  became  immediately  seized,  jure  uxoris, 
of  the  freehold  estate  and  entitled  to  the  rents  and  profits, 
and,  if  issue  were  bom  alive,  he  took  the  estate  absolutely 
for  life  as  tenant  by  the  curtesy.  Her  interest  in  everything 
she  possessed  at  the  time  of  the  marriage  at  once  became 
his,  leaving  in  her  only  a  residuary  right,  the  enjoyment  of 
which  depended  upon  the  contingency  of  survivorship.  (2 
Kenf  8  Com.  180.) 

"The  exclusive  right  of  using  and  transferring  property 
follows  as  a  natural  consequence  from  the  perception  and 
admission  of  the  right  itself."  (2  Kent's  Com.  320.)  "The 
power  of  alienation  of  property  is  a  necessary  incident 
to  the  right  of  property,  and  was  dictated  by  mutual  conveni- 
ence and  mutual  wants."  (Id.  826;  4  Kent's  Com.  441.) 
In   accordance  with  this  principle.   Courts  of  equity  have 
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instituted  the  doctrine  of  settlement,  whereby  property  is  se- 
cured to  the  separate  use  of  married  women,  and  it  is  now 
a  settled  rule  in  equity  that  a  feme  covert,  in  regard  to  her 
separate  property,  is  considered  a  feme  sole,  and  may  by  her 
contracts  bind  such  separate  estate.  (2  Kent's  Com.  164; 
Jacques  v.  M.  E.  Churck,  17  John.  648 ;  20  N.  T.  247 ;  2 
Edward's  CL  635.) 

Whenever  the  entanglement  of.  rights  caused  by  the  mar- 
riage have  been  avoided  and  the  wife's  property  secured  to 
her  separate  use,  a  complete  right  to  dispose  of  ot  contract 
in  regard  to  it  is  accorded  her.  {Va/n  Allen  «•  Humphrey  <i 
GUbert,  15  Barb.  S.  C.  566;  2  Bacon  Abr.  71,  title  "M.;"  2 
Bright  H.  and  W.  60.) 

The  Donation  Act  gives  to  the  wife  of  a  settler  under  cer- 
tain circumstances  a  half  section  of  land,  '^to  be  held  by  her 
in  her  own  right"  This  right  she  cannot  have  if  the  land 
is  subject  to  the  marital  rights  of  the  husband  as  they  ex- 
isted at  common  law.  (Imlay  v.  Huntington,  20  Com.  149.) 
If  it  is  her  separate  property,  she  must  be  deemed  to  have 
the  jus  disponendi,  {Hvlms  v.  Tenant,  1  Leading  Caa.  in 
Eq.  633 ;  Oreenough  v.  Wiggington  and  Wife,  2  Green,  Iowa 
R  435 ;  Sherman  v.  Elder,  24  N.  Y.  384 ;  Yale  v.  Dederer, 
18  K  T.  271;  22  N.  Y.  452.) 

The  Act  concerning  conveyances  does  not  incapacitate  a 
married  woman  from  conveying  her  separate  property.  It 
merely  provides  a  mode  by  which  the  wife  shall  convey  her 
real  estate,  and  it  also  provides  a  mode  by  which  real  prop- 
erty shall  be  conveyed  generally.  (Mis.  Laws,  ch.  6,  §§  1, 
2.)  Unless  the  formalities  required  by  the  Act  are  observed, 
the  title  will  not  pass  in  either  instance.  (Lessee  of  Patter- 
son v.  Pease,  5  Ohio,  190.) 

Courts  of  equity  disregard  the  wholesome  provisions  of  the 
Statute  of  Frauds  when  one  party  seeks  to  avail  himself  of 
them  to  practice  a  fraud  upon  another.  {Cayon  v.  Dox,  34 
N.  Y.  307.) 

A  married  woman  should  not  be  allowed  to  plead  her 
coverture  where  the  transaction  relates  to  her  separate 
property  is  fair,  and  would  operate  unjustly  if  not  carried 
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into  execution.      (Oraham  v.  Meek,  1  Ogn.  825;  Fviian  v. 
Moore,  25  Penn.  468.) 

Time  was  not  the  essence  of  the  contract.  (Seton  v.  8lad€, 
3  Lead  Cas.  in  Eq. ;  Waters  v.  Travis,  ^  John.  466 ;  Calmes 
V.  Buck,  4  Bibb.  453;  Farley  v.  Vaughn,  11  CaL  227.)  Ee- 
epondents  could  not  c<»nplain  of  delay  when  they  had  niot  ten- 
dered a  deed.   (Beecher  v.  Gonradt,  18  N.  Y.  108.) 

J.  H.  Reed,  for  Respondents. 

•  A  husband  and  wife  may,  by  their  joint  deed,  convey  the 
real  estate  of  the  wife  in  like  manner  as  she  might  do  by 
her  separate  deed  if  she  were  unmarried,  but  the  wife 
shall  not  be  bound  by  any  covenant  contained  in  the  deed. 
(Mis.  Laws,  ch.  6,  §  2.)  The  bond  of  a  feme  covert  is  void. 
(Bac  Ab.,  title,  "Baron  and  Feme,"  1.)  A  feme  covert 
cannot  bind  herself  by  an  executory  contract  to  convey  her 
own  lands,  even  though  the  husband  join  with  her  in  the 
obligation.  (3  Green,  60.)  Though  a  wife  may  convey  her 
estate  by  deed,  she  will  not  be  bound  by  a  covenant  or 
agreement  to  levy  a  fine  or  convey  her  estate.  The  agree- 
ment by  a  fem^  covert,  with  the  assent  her  of  husband,  for 
the  sale  of  her  real  estate,  is  absolutely  void, at  law,  and  the 
Courts  of  equity  never  enforce  such  a  contract  against  her. 
(2  Kent  Com.  168.) 

A  party  cannot  compel  the  specific  performance  of  a  con- 
tract to  convey  lands,  unless  he  shows  that  he  has  specifically 
performed  on  his  part  (Story  Eq.  Jur.,  §  771  j  .4  Scammon^ 
266 ;  3  Gillinan,  483 ;  2  Ogn.  93.) 

By  the  Court,  Bowham,  J. : 

Two  question  are  presented  by  the  record  in  this  case. 

Krst  Can  a  married  woman  in  any  event  be  held  liable 
under  her  covenant,  entered  into  during  coverture,  to  convey 
real  estate  held  by  her  in  her  own  right  ? 

Second.      Upon  the  failure  or   refusal   of  such   married 

woman  to  convey  her  lands  under  such  covenant,  may  the  aid 

of  a  Court  of  equity  be  invoked  to  compel  money  advanced 

on  the  purchase-price,  and  value  of  permanent  improvements 

made  on  the  premises,  to  be  refunded  ? 
4  Oregon— 18 
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In  sapport  of  the  first  proposition,  it  is  claimed  by  ooun- 
sel  for  appellant,  that  the  right  of  a  married  woman  to  hold 
real  estate  in  her  own  right  carries  with  it  as  a  necessary 
incident  the  power  of  alienation* 

If  there  is  any  plausible  theory  in  support  of  such  right 
in  this  State,  its  origin  must  be  traced  to  this  principle ;  for 
it  is  not  derived  from  the  common  law,  nor  is  it  expressly 
authorized  by  any  statutory  provision.  The  doctrine  that 
the  right  to  alienate  property  results  from  the  right  to  hold 
it,  is  maintained  in  general  terms  by  good  authority.  (4 
Kenfs  Com,  441;) 

But  it  will  be  observed  by  a  perusal  of  the  authority  above 
cited  in  support  of  appellant's  position,  that  the  author  is 
discussing  in  general  terms  the  grounds  on  which  the  right 
to  alienate  property  is  based,  without  any  special  reference 
to  the  rights  of  married  women  as  a  class.  And  when  this 
author  comes  to  speak  directly  of  the  rights  of  married 
women  over  their  real  property  (2  Ejent,  168),  he  says: 
"Though  a  wife  may  convey  her  estate  by  deed,  she  will  not 
be  bound  by  a  covenant  or  agreement  to  levy  a  fine  or  con- 
vey her  estate.  The  agreement  by  a  feme  covert,  with  the 
assent  of  her  husband  for  a  sale  of  her  real  estate  is  absolutely 
void  at  law,  and  the  Courts  of  equity  never  enforce  such  a 
contract  against  her.  In  the  execution  of  a  fine  or  other  con- 
veyance, the  wife  is  privately  examined,  whether  she  act 
freely,  and  without  sudi  examination  the  act  is  invalid.  But 
a  covenant  to  convey  is  made  without  any  examination;  and 
to  hold  the  wife  bound  by  it  would  be  contrary  to  first  prin* 
ciples  on  this  subject,  for  the  wife  is  deemed  incompetent 
to  make  a  contract  unless  it  be  in  her  diaracter  of  trustee, 
and  when  she  does  not  possess  any  beneficial  interest  in  her 
own  right^ 

This  principle,  as  enunciated  by  Ifr.  Kent,  although  in 
one  sense  a  disability,  was  not  intended  as  a  limitation  of 
the  rights  of  married  women;  but  it  was  adopted  for  their 
protection  and  benefit. 

Notwithstanding  the  doctrine  ^ich  is  so  zealously  pro- 
mnlgated  by  some  (and  which  in  some  respects  it  is  to  be 
feared  may  be  somewhat  Utopian  in  diaracter),  olaiming  an 
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enlargement  of  the  rights  of  womeiiy  yet  it  ie  the  generally 
received  opinion  that  the  aphere  of  married  women's  du- 
ties^ as  they  have  been  heretofore  generally  recognized  and 
aoquiesoed  in,  precludes  the  means  of  acquiring  by  them 
that  knowledge  of  law  and  commercial  traneactione  neces- 
sary to  enable  them,  as  a  mle,  to  safely  and  understand- 
ingly  enter  into  covenants  concerning  their  real  estate. 
The  provision  of  our  statute  exempting  married  women 
from  liability  under  their  covenants  in  a  deed  must  have 
had  its  origin,  partly,  at  least,  in  this  idea.  (Mis.  Laws, 
ch.  6,  §  2.)  , 

But,  be  this  as  it  may,  it  will  not  be  controverted  tbat^ 
at  common  law,  married  women  are  not  only  held  incom* 
potent  to  enter  into  covenants  to  convey  their  real  estate, 
but  th^  are  classified  with  those  who  are  under  disability 
to  make  any  contract  whatever;  because  the  legal  entity  of 
the  wife  was  held  to  be  merged  in  that  of  the.  husband. 
And  whether  this  disability  of  the  common  law,  as  appli* 
cable  to  married  women,  is  calculated  to  operate  beneficially 
to  them,  or  otherwise,  is  not  the  real  question  to  be  ad- 
dressed to  the  Court  in  this  case.  The  question  to  be  de- 
termined is:  What  is  the  lEtctual  legal  status  of  married 
wmnen,  as  applicable  to  this  case,  under  the  law  on  that  sub- 
ject as  it  now  exists  t 

The  terms  of  the  grant  by  which  this  property  was  ac* 
quired  by  Mrs.  Wheeler,  simply  provide  that  it  is  to  be 
held  fay  her  in  her  own  right  (§4,  Donation  Law.)  No 
provision  is  made  in  the  Act  referred  to  for  the  v<^untary 
alienation  of  the  wife's  land  acquired  under  it,  other  than 
^'by  testament  duly  and  properly  executed,  according  to  the 
laws  of  Oregon*''  (§4,  Donation  Law.)  Section  2,  ch.  6, 
Miscellaneous  Laws,  reads:  ^^A  husband  and  wife  may,  by 
their  joint  deed,  convey  the  real  estate  of  the  wife  in  like 
maimer  as  ehe  might  do  by  her  separate  deed  if  she  were 
unmarried;  but  the  wife  shall  not  be  bound  by  any  covenant 
contained  in  such  deed." 

This  statute  provides  the  manner  in  which  the  wife  may 
oonvey  her  real  estate,  and  we  think  by  implication  exdudes 
emy  other  manner  except  by  devise.     The  manner  as  well 
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as  the  capacity  to  alienate  lands  is  conventional,  and  is  not 
a  natural  or  inherent  right.  Because  a  married  woman  is 
allowed  by  law  to  hold  lands  in  her  own  right,  she  would 
not  be  tolerated  in  conveying  the  same  to  others  without  any 
regard  to  the  local  laws  on  that  subject 

It  would  not  be  seriously  contended  as  a  matter  of  prac- 
tice, that  under  our  law  a  person  might,  if  he  chose  to  do 
so,  convey  his  land  by  the  ancient  mode  of  livery  of  seizin. 
Nor  would  it  be  claimed  that  a  married  woman  might,  if  she 
chose,  go  into  Court  and  revive  the  ancient  practice  of  alien* 
ation  by  fine. 

We  do  not  think  it  was  the  intention  of  the  framers  of  onr 
Constitution  and  laws  on  this  subject,  to  entirely  segregate 
the  proprietary  interests  of  husband  and  wife  and  make 
them  to  all  intents  and  purposes  two  instead  of  one  in  law. 
But  on  the  other  hand,  might  it  not  be  fairly  inferred  from 
the  language  of  the  law  and  its  contemporaneous  history, 
that  the  prime  object  and  controlling  purpose  was,  to  secure 
to  the  wife  the  right  to  hold  such  property  as  the  means  of 
the  support  of  herself  and  family  in  the  event  that  her  legal 
protector  and  provider  might  fail,  through  misfortune,  im- 
providence or  death,  to  do  so  f 

It  is  also  claimed  by  appellant  that  '4t  is  a  settled  rale 
in  equity  that  a  feme  covert  in  regard  to  her  separate  prop- 
erty is  considered  as  a  feme  sole/*  and  that  she  may  dis* 
pose  of  the  same  as  such.  In  support  of  this  position, 
3  Kent's  Con|.'164,  and  Jacques  v.  M.  E.  Church  (17  Johns. 
548)  and  other  authorities  are  cited.  But  by  a  little  further 
examination  of  the  authority  first  cited  (2  Kent's  Com. 
165-6)  it  will  be  observed  that  ^r.  Kent  qualifies  his  lan- 
guage at  page  164  by  saying:  '^A  ferns  covert  with  respect 
to  her  separate  property  is  to  be  considered  a  ferns  sole 
sub  rnsdo  only,  or  to  the  extent  of  the  power  dearly  given  her 
by  the  marriage  settlement  Her  power  of  disposition  is  to 
be  exercised  according  to  the  mode  prescribed  in  the  deed 
or  will  under  which  she  becomes  entitled  to  the  property; 
and  if  she  has  a  power  of  appointment  by  will,  she  cannot 
appoint  by  deed;  and  if  by  deed,  she  cannot  dispose  of  the 
property  by  a  parol  gift  or  contract."      And   in   the   same 
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oonnectioD  the  case  of  Jacques  v.  M.  E,  Church  is  carefullj* 
reviewed  and  its  correctness  questioned.  (6  Wend.  10.) 

The  respondent,  Mrs.  Wheeler,  in  this  case  derived  her  ti- 
tle to  the  land  in  controversy  from  the  Donation  Law  re^ 
ferred  to;  and  when  the  same  is  conveyed  away  by  her  it 
must  be  done  in  strict  pursuance  of  the  provisions  of  the  stat- 
ute on  that  subject  {Carter  v.  Chapman,  2  Ogn.  93.)  We 
are  clearly  of  the  opinion  that  under  our  law  as  it  now  stands, 
Mrs.  Wheeler  is  not  bound  by  the  terms  of  her  covenant  en- 
tered into  with  appellant,  and  that  his  prayer  for  a  decree  of 
specific  performance  imder  it  cannot  be  granted. 

The  second  proposition  in  this  case  involves  the  consid- 
eration of  the  question  whether  appellant  is  entitled  to  the 
alternative  relief  prayed  for  in  complaint  The  law  exempt- 
ing a  married  woman  from  liability  on  her  covenants  to  eon- 
Tey  her  real  estate,  was  adopted  for  her  better  security  and 
protection ;  and  we  do  not  think  that  it  would  be  equitable, 
or  in  harmony  with  public  policy  and  good  morals,  for  Courts 
of  equity,  in  protecting  the  rights  of  persons,  to  encourage 
the  perpetration  of  an  actual  fraud  by  them. 

We  think  that  the  allegations  of  the  complaint  in  this 
case,  which,  standing  upon  demurrer,  are  to  be  taken  as  conr 
fessed,  warrant  an  implied  assumpsit^  at  least,  against  Mrs. 
Wheeler  for  the  value  of  the  permanent  improvements 
made  upon  her  premises  by  appellant  And  we  think  that 
the  twenty  dollars  in  money  which  was  advanced  to  Mrs. 
Wheeler  on  account  of  her  land,  and  the  value  of  the  per- 
manent improvements  made  on  the  same  (less  the  value  of 
the  use  of  the  premises,  if  any),  should  be  decreed  to  be  :a 
charge  on  said  land  until  paid.  (37  N.  Y.  35  and  cases 
there  cited.) 

It  is  therefore  ordered  and  adjudged  that  the  decree  of 
the  Court  below  be  modified  in  accordance  with  these  views ; 
and  that  this  cause  be  remanded  to  such  Court  for  further 
proceedings,  according  to  law. 

Decree  modified. 
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STATE  OF  OREGON,  Eespondent^  ▼.  J,  B.  SPORES, 

Appellant 

Bbceivinq  Vbroict. — ^It  is  error  to  reeive  the  verdict  of  a  Jury  in  tlii 
abeenoe  of  the  defendant  where  the  crime  charged  ia  a  felonj. 

Appisal  from  Douglas  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

John  Kelsay,  J.  F.  Watson  and  W.  B.  WiUia,  for  Appel- 
lant 

John  Burnett  and  B.  8.  Strahan,  for  Respondent 
By  the  Court,  Psim^  0.  J. : 

Appellant  was  indicted  for  the  crime  of  .willfully  and 
knowingly  altering  and  defacing  the  artificial  earmarks  of 
sheep,  the  property  of  another,  and  ccmverting  them  to  his 
own  use,  unden  §  556  of  the  Criminal  Code.  The  jury  re- 
turned a  verdict  of  guilty  as  charged  in  the  indictment 
When  the  verdict  of  the  jury  was  returned  into  Court  the 
defendant  was  not  present  and  was  not  called*  It  was  re- 
ceived by  the  Court  and  ordered  to  be  entered  of  record  in 
the  absence  of  defendant  and  the  jury  dischai^d.  He  was 
on  bail  at  the  time  and  had  been  present  during  the  trial  up 
to  that  time.  Two  days  afterwards,  when  he  was  called  up 
for  sentence,  and  asked  by  the  Court  if  he  had  anything 
to  say  why  the  sentence  of  the  law  should  not  be  passed 
upon  him^  he  replied  that  he  objected  on  the  ground  that 
the  verdict  of  the  jury  was  received  by  the  Court  when  he 
was  not  personally  present  Notwithstanding  the  objection, 
the  Court  proceeded  to  sentence  him  to  imprisonment  in  the 
penitentiary  for  one  year,  to  which  his  counsel  then  and  there 
excepted. 

The  only  question  presented  by  this  appeal  is  whether  it 
was  error  in  the  Court  below  to  receive  the  verdict  of  the 
jury  without  the  defendant  being  personally  present  Sec- 
tion 144  of  the  Criminal  Code  provides  that  "if  the  indict- 
ment be  for  a  misdemeanor,  the  trial  mav  be  had  in  the 
absence  of  the  defendant,  if  he  appear  by  counsel ;  but  if 
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it  be  for  felony,  he  must  be  present  in  person."  There  are 
othoT  sections,  one  of  which  provides  that  he  must  be  pres- 
ent at  the  arraignment  and  at  the  time  of  sentence. 

As  the  crime  for  which  appellant  was  convicted  was  a  fel- 
ony under  the  Criminal  Code,  it  is  admitted  by  counsel  for 
the  State  that  he  must  be  present  at  the  trial;  but  it  is  in- 
sisted by  them  that  the  receiving  of  the  verdict  is  no  part  of 
the  trial.  Then  the  question  must  turn  upon  the  point 
whether  the  receiving  of  the  verdict  is  a  part  of  the  trial,  or 
does  the  trial  end  when  the  Court  submits  the  case  to  the 
jury  for  verdict? 

Section  175  of  the  Civil  Code  defines  a  trial  to  be  "the 
judicial  examination  of  the  issues  of  fact  between  the  par- 
ties/* Burrell's  Law  Dictionary  defines  a  trial  to  be  "the  ex- 
amination and  decision  of  an  issue  of  fact  by  the  jury  under 
the  supervision  of  the  Court"  Stephens  on  Pleadings,  76, 
calls  it  the  "decision  of  an  issue  of  fact"  3  Bl.  Com.,  page 
880,  says :  "Trial  has  been  long  used  to  express  the  investi- 
gation and  decision  of  fact  only.  The  Code  further  provides 
that  the  defendant  may  be  present  when  the  verdict  is  re- 
turned, and  may  poll  the  jury  by  asking  each  one  of  them 
as  his  name  is  called  whether  that  is  his  verdict. 

Then  we  conclude  that  the  "trial"  not  only  includes  the 
examination  of  the  issues  of  fact  between  the  State  and  de- 
fendant, but  that  it  includes  the  decision  of  those  issues  of 
fact  also,  which  decision  is  made  known  by  the  announcement 
of  the  verdict  of  the  jury  and  as  appellant  was  prevented 
from  exercising  the  right  which  the  law  gives  him  of  polling 
ike  jury,  we  hold  that  it  was  error  in  the  Court  below  to  re- 
ceive the  verdict  in  his  absence. 

Therefore  the  judgment  of  the  Court  below  ig  reversed, 
and  a  new  trial  awarded  the  appellant 
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STATE  OF  OREGON,  BeBpondent,  v.  THOMAS 
DOUGHERTY,  RICHARD  FLEMING  and  SAM- 
DEL  NEVILLS,  AppeUanta. 

iHDioncENT. — ^It  is  not  the  intention  of  the  Code  to  abolish  or  diq>ense 
with  any  of  the  essential  requirements  of  an  indictment  as  sanc- 
tioned by  the  wisdom  and  experience  of  the  past  and  determined  by 
the  well-established  rules  of  sound  reason.  None  of  the  substan- 
tial elements  of  a  good  indictment  as  tested  by  the  long-established 
principles  of  criminal  jurisprudence  are  ignored  by  o*>r  statute. 

Idem — ^Deschiftioiv  of  Acts  Constitutino  the  CRiicE.-Tfae  indictment 
should  contain  such  a  specification  of  acts  and  descriptive  circum- 
stanceif  as  will  upon  its  face  fix  aiid  determine  the  identity  of  the 
offense,  and  enable  the  Court,  by  an  inspection  of  the  record  alone, 
to  determine  whether,  admitting  the  truth  of  the  specific  acts 
charged,  a  thing  has  been  done  which  is  forbidden  by  law. 

AppBAii  from  Multnomali  County. 

The  appellants  were  indicted  for  setting  up  and  managing 
a  lottery  for  money.  The  indictment  was  in  these  words: 
^'Thomas  Dougherty,  Richard  Fleming  and  Samuel  Nevills 
are  accused  by  the  Grand  Jury  of  the  county  of  Multno- 
mahy  by  this  indictment,  of  the  crime  of  aiding  and  being 
concerned  in  setting  up  and  managing  a  lottery  for  money, 
(y>mmitted  as  fallows:  The  said  Thomas  Dougherty,  Rich- 
ard Fleming  and  Samuel  Nevills,  on  the  9th  day  of  Janu- 
aty,  1871,  in  the  county  of  Multnomah  and  State  of  Oregon, 
did  unlawfully  and  feloniously  aid  and  were  concerned  in  set- 
ting  up  a  lottery  for  money  contrary  to  the  statute,"  etc 

Dougherty  and  Nevills,  by  their  attorney,  demurred  to  the 
indictment  on  the  ground  that  the  particular  acts  constitute 
ing  the  alleged  crime  were  not  set  forth.  The  demurrer  was 
not  sustained.  Nevills  pleaded  not  guilty  and  demanded  a 
separate  trial.  He  was  convicted  and  sentenced  to  pay  a  fine 
of  two  hundred  dollars,  from  which  judgment  he  appeals. 

It  was  shown  by  the  testimony  that  the  game  in  question 
was  decided  by  throwing  dice-certain  numbers  when  thrown 
drawing  prizes. 

Theodore  Burmester,  for  Appellants. 

The  indictment  contains  no  statement  of  the  acts  consti- 
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tatiiig  the  alleged  offense.  The  Code  has  merely  simplified 
tlie  forms  of  pleading.  It  Las  not  abolished  common  sense 
and  destroyed  rules  Aat  have  aptly  been  termed  "the  ma- 
tured wisdom  of  ages."  The  demurrer  should  have  been  sus- 
tained. (Crim.  Code,  §§  69,  70,  71,  72 ;  United  States  v. 
Howard,  1  Sawyer  R  507 ;  People  v.  Taylor,  3  Denio,  91 ; 
People  V.  Allen,  5  Denio,  76;  Wharton's  Piec.  836.)  The 
word  "lottery^*  is  not  defined  by  law.  It  must  be  construed 
in  the  indictment  in  its  usual  acceptation.  (Code,  850,  § 
78.)  In  its  best  and  most  frequent  application  it  describes 
those  games  of  chance  which  are  conducted  under  the  super- 
vision or  guaranty  of  the  government  and  the  proceeds  of 
which  are  devoted  to  public  objects.  (New  Am.  Encyclope- 
dia, 664;  Archibald  Crim.  P.  &  P.  1000.) 

Lotteries  have  acquired  a  political  importance  not  attained 
by  any  other  species  of  gaming,  and  there  is  no  comparison, 
8o  far  as  the  effect  upon  the  community  is  concerned,  between 
them  and  ordinary  games  of  chance.  (Phaien  v.  Virginia, 
8  Howl  S.  C.  167.)  The  enactment  of  a  general  law  against 
all  kinds  of  gaming,  and  in  which  games  played  with  dice  are 
particularly  enumerated  and  prohibited  (Crim.  Code,  ch.  9) 
would  be  unnecessary  if  the  word  '^ttery*'  includes  all 
schemes  which  chance  alone  determines. 

Oibba  dk  Upton,  for  Respondent 

The  legal  and  popular  meaning  of  the  word  '%ttery'^ 
coincides.  It  has  no  technical  or  peculiar  significance.  (Ab- 
bott, IT.  8.  Sep.  278.)  It  is  defined  ta  be  a  distribution  of 
prizes  and  blanks  by  chance — a  kind  of  game  of  hazard. 
(Worcester's  Dia ;  Webster's  Die ;  Bouvier's  Law  Die. ; 
Bees'  Cyclopedia ;  Am.  Encyclopedia ;  Smith's  Wealth  of  Na- 
tions, B.  1,  C.  10 ;  U.  a.  V.  Olney,  1  Abbott  TJ.  S.  R  279 ; 
18  Barb.  N.  T.  677 ;  7  K  Y.  228 ;  Bell  v.  State,  6  Sneed, 
505 ;  2  Bishop  Cr.  Law  §  946 ;  8  Seld.  287 ;  3  Denio,  88 ;  2 
Mill.  128.)  Within  the  meaning  of  our  statute  a  raffle  and 
lottery  are  one  and  the  same  thing. 

By  the  Court,  Bonham^  J. : 

Although  the  question  was  not  argued  upon  appeal,  yet 
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the  transcript  in  this  case  fails  to  disclose  what  disposition 
was  made  of  the  demurrer  filed  herein;  which  would  be  er- 
rorun  the  Court  below;  if  the  record  of  proceedings  in  that 
Court  are  complete  in  the  transcript,  unless  the  objections 
raised  by  the  demurrer  were  of  such  character  that  they 
would  be  waived  by  pleading  over.  {Willamette  Falls  Co. 
V.  David  Smith  et  al.,  1  Oregon  R  181.) 

In  the  assignment  of  errors  in  this  case,  two  principal  ques- 
tions are  presented,  and,  in  the  argument  of  counsel  for  ap- 
pellant, urged  upon  the  consideration  of  this  Court: 

1.  Is  the  indictment  defective  and  insufficient  for  unoer- 
tainty,  in  that  it  does  not  set  out  the  acts  and  circumstaneea 
constituting  the  offense  charged  f 

2.  Is  the  game  or  scheme  which  appellant  was  charged 
with  ^'aiding  and  being  concerned  in  setting  up"  (as  dis- 
closed by  testimony  in  bill  of  exceptions)  a  lottery  within 
the  spirit  and  meaning  of  the  Constitution  and  laws  of  this 
State? 

For  the  purposes  of  this  case,  we  deem  it  unnecessary  to 
consider  any  of  the  questions  raised,  other  than  those  em- 
braced in  the  first  proposition. 

It  is  a  provision  of  our  fundamental  law  that,  '^in  all 
criminal  prosecutions  the  accused  shall  have  the  right  to 
public  trial  by  an  impartial  jury  in  the  county  in  which 
the  offense  shall  have  been  committed;  to  be  heard  by 
himself  and  counsel,  to  demand  the  nature  and  cause  of  the 
accusation  against  him,"  etc  (§  11,  Bill  of  Rights.)  Auxil- 
iary to  the  above  constitutional  provision,  it  is  further  pro- 
vided by  legislative  enactment  that  in  criminal  actions  the 
indictment  wAist  contain,  ^'a  statement  of  the  acts  constitut- 
ing the  offense  in  ordinary  and  concise  language,  without  rep- 
etition, and  in  such  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended."     (Crim.  Code, 

§  «9.) 

While  it  clearly  appears  to  have  been  the  purpose  of  our 

Legislature  to  simplify  the  old  common  law  system  of 
criminal  jurisprudence,  by  divesting  it  of  many  of  its  tech- 
nical requirements,  such  as  do  not  appear  to  affect  the  sub- 
stantial rights  of  the  accused,  yet  we  do  not  think  that  it 
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was  ever  intended  to  abolish  or  dispense  with  any  of  the  es- 
sential requirements  of  an  indictment  as  sanctioned  by  the 
wisdom  and  experience  of  the  past^  and  as  judged  and  deter- 
mined by  the  well-established  rules  of  good  reason.  In  our 
practice  in  civU  cases^  a  pleading  is  insufficient  and  subject  to 
demurrer  if  the  pleader  alleges  conclusions  of  law  instead  of 
the  facts  from  which  such  conclusions  may  be  deduc- 
ed. 

Measured  by  the  rules  and  requirements  above  presented^ 
is  the  indictment  in  this  case  sufficient  to  warrant  the  State 
in  arraigning  the  defendants  and  placing  them  upon  trial  for 
a  crime  t  By  the  provisions  of  our  Constitution  the  accused 
is  entitled  ''to  demand  the  natwe  and  cavse  of  the  accusation 
against  him/'  before  he  can  lawfully  be  called  upon  to  answer 
thereta 

By  a  careful  analysis  of  the  language  above  quoted,  we 
find  that  Webster  defines  ''nature'^  to  mean,  ''the  sum  of  qual- 
ities and  attributes  which  make  a  thing  what  it  is,  as 
distinct  from  others."  The  same  author  defines  "cause"  to 
mean,  "that  which  produces  or  effects  a  result;  that  from 
'which  anything  proceeds  and  without  which  it  would  not 
exist."  And  inasmuch  as  an  effect  cannot  exist  without 
a  cause,  neither  do  we  think,  as  a  rule,  that  a  good  indictment 
can  exist  without  a  statement  of  the  essential  acts  and  cir- 
cnmstances  which  are  the  cause  of  the  alleged  crime  or 
vesult 

The  attributes  and  elements  of  the  accusation  or  crime, 
whenever  it  is  possible  to  do  so,  should  be  set  out  in  the 
indictment,  and  the  accused  is  entitled  to  be  informed  of 
the  same  by  a  copy  of  the  indictment,  and  not  be  com- 
pelled to  wait  until  the  State  introduces  testimony  to  de- 
velop the  acts  and  circumstances  which  are  necessary  to  the 
identity  of  the  particular  crime  charged.  The  reasons  for 
the  above  requirements  are  apparent,  and  need  no  extended 
aj^gument  in  their  support  Chief  Justice  Bronson,  in 
speaking  of  the  indictment  in  a  case  like  this  {'People  v. 
Taylor,  3  Denio,  91),  says:  "It  is  a  general  rule  that  there 
should  be  such  certainty  of  description  as  will  identify  the 
offiense,  so  that  the  party  may  not  be  indicted  for  one  thing 
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and  tried  for  another;  certainty  is  also  required,  to  the  end 
that  the  defendant  may  know  what  crime  he  is  called  upon 
to  answer,  that  the  jury  may  be  able  to  deliver  an  intelligi- 
ble verdict  and  the  Court  to  render  the  proper  judgment; 
and  finally,  that  the  defendant  may  be  able  to  plead  his 
conviction  or  acquittal  in  bar  of  another  prosecution  for  the 
same  offense."  Judge  Bronson,  however,  very  properly 
further  remarks  r  "But  this  rule  must  not  be  carried  so  far 
as  to  furnish  a  shield  from  punishment  where  it  is  plain  that 
a  crime  has  been  committed;  and,  therefore,  the  indicting 
jurors  are  allowed  to  state  that  a  particular  fact  not  vital  to 
the  accusation  is  .to  them  unknown." 

Under  the  provisions  of  the  section  of  our  statute  before 
referred  to,  prohibiting  lotteries,  there  is  special  reason  for 
particularity  and  certainty  in  the  indictments  so  far  as  "the 
nature  and  cause  of  the  accusation"  are  concerned,  for  the 
reason  that  the  lawmaker  has  conferred  great  latitude  upon 
the  Courts  in  imposing  the  penalty  for  the  violation  of  such 
law ;  the  punishment  ranging  all  the  way  from  a  fine  of  one 
htmdred  dollars  to  imprisonment  in  the  penitentiaiy.  It 
was  evidently  the  object  of  the  L^slature  to  embrace 
within  the  purview  of  this  section  all  the  multifarious  lottery 
schemes  in  vogue,  from  the  most  magnificient,  and  therefore 
most  dangerous  to  the  welfare  of  society,  down  to  the  most 
trifling  in  character  and  results.  It  is  with  this  view  evi- 
dently that  the  penalty  is  graded  as  we  find  it;  and  where 
such  is  the  case  it  becomes  the  more  important  to  disclose 
in  the  indictment  (for  the  reasons  already  stated)  the  na- 
ture of  the  particular  transaction  complained  of. 

In  fact  the  case  at  bar  exemplifies  the  necessity  of  the  ob- 
servance of  the  rules  above  stated.  The  indictment 
charges  the  defendants  with  "aiding  and  being  concerned  in 
setting  up  a  lottery  for  money,"  whereas  the  evidence  in  the 
case  as  disclosed  in  the  bill  of  exceptions  shows,  that  if  a 
lottery  at  all,  it  was  more  a  lottery  for  property,  inasmuch 
as,  of  the  forty-one  prizes  for  distribution,  there  was  but  one 
of  money. 

Although  it  has  sometimes  been  claimed  by  members  of 
the  profession,  that  by  our  Code  of  Criminal  Procedure  no 
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particolar  skill  or  precision  was  required  in  framing  an  in^ 
dietment^  and  that  almost  any  form  of  words  would  be  suffi- 
cient^ yet  we  fail  to  see  that  any  of  the  substantial  elements 
of  a  good  and  sufficient  indictment^  as  tested  f>y  the  long  and 
well-established  principles  of  criminal  jurisprudenoey  are  ig- 
nored by  our  statuta  In  addition  to  the  constitutional  and 
statutory  requirements  already  referred  to,  it  is  furthermore 
provided  (Grim,  Code,  §  72)  that  "the  indictment  must  be 
direct  and  certain  as  to  the  crime  charged,  and  the  particular 
circtimstances  of  the  crime  charged,  when  they  are  necessary 
to  constitute  a  complete  crime/'  We  think  that,  under  our 
Code,  whenever  it  is  practicable,  the  indictment  should  con- 
tain such  specification  of  acts  Kndi  descriptive  circumstances 
as  will,  upon  its  face,  fix  and  determine  the  identity  of 
the  offense,  and  enable  the  Court,  by  an  inspection  of  the 
record  alone,  to  determine  whether,  admitting  the  truth  of  the 
specific  acts  charged,  a  thing  has  been  done  which  is  for- 
bidden by  law. 

By  the  language  of  this  indictment  it  is  not  possible  to 
determine  what  particular  unlawful  act,  or  lottery  trans- 
action, or  scheme,  the  defendants  are  charged  with  "aiding 
and  being  concerned  in  setting  up."  The  defendants  in 
this  case  might,  at  the  time  and  place  charged,  have  been  en- 
gaged in  half  a  dozen  of  the  almost  innumerable  lottery 
schemes^  from  the  magnificent  "gift  concert,"  in  which  hun- 
dreds of  thousands  of  dollars  are  promised  to  be  distrib- 
uted, down  to  the  little  fifty-cent  game  for  the  sale  or  dis- 
tribution of  trinkets;  and  yet,  from  the  language  of  this 
indictment,  they  are  not  furnished  with  the  slightest  inti-. 
mation  of  what  particular  transaction  or  scheme  they  are 
charged  with  having  aided  or  been  concerned  in  setting  up. 
By  what  act  did  they  aid  and  in  what  manner  were  they  en- 
gaged in  setting  up  the  forbidden  scheme?  What  was  the 
nature  of  the  lottery  scheme  referred  to?  The  language  of 
the  indictment  answers  none  of  these  questions.  How 
could  the  defendants,  with  any  certainty,  prepare  for  their 
defense?  They  might  be  prepared  to  defend  against  one 
transaction,  while  the  State  came  into  court  prepared  to 
proaecute  them  on  another  and  entirely  different  one.     Good 
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pleading  in  either  criininal  or  civil  proceedings  does  not  sdb- 
jeet  the  litigant  to  such  uncertainty,  annoyance  and  nnneces- 
aary  expense. 

Judging  this  indictment  by  the  reasons,  and  measuring  its 
sufficiency  by  the  rules  above  stated,  we  think  the  Court  below 
erred  in  not  sustaining  defendant's  demurrer. 

Judgment  reversed* 


J.  B.  SHEPHERD,  Respondent,  ▼.  IRA  HAWLET,  Ap- 
pellant 

I18TSA.T  Animal. — Our  statate  does  not  define  an  estray,  Imt  merely  pro- 
Tides  where,  when,  and  how  they  may  be  posted.  An  estray  is  an 
animal  that  has  escaped  from  its  owner,  and  wanders  or  strays 
about— -usually  defined  at  common  law  as  a  wandering  animal  whose 
owner  is  unknown.  An  animal  cannot  be  an  estray  when  on  the 
range  where  it  was  raised,  and  permitted  by  its  owner  to  run,  and 
especially  when  the  owner  is  known  to  the  party  who  takes  it  up. 
The  fact  of  his  being  breachy  or  vicious  has  reference  only  as  to 
when  he  may  be  taken  up. 

Inm — When  mat  bb  Taken  Up. — An  animal  to  be  taken  up  and  posted 
as  an  estray  in  the  months  of  August  and  September,  must  ba  not 
only  an  estray,  but  either  breachy  or  vicious. 

Appbai«  from  Lane  County, 

The  facts  are  stated  in  the  opinion  of  the  Ooort 

John  Burnett  and  John  KelMi/,  iot  Appellant 

F.  P.  Waison,  and  HiU,  Thayer  A  WiUiams,  for  Bespcmd- 
ent 

By  the  Conrt^  Pbim^  C.  J«  : 

This  action  was  oommenoed  by  respondent  to  recover  the 
possession  of  a  bull,  whidi  he  daims  was  taken  from  him  by 
appellant  about  the  26th  of  August,  1870,  under  pretense  of 
posting  him  as  an  estray. 

It  is  claimed  in  the  answer  that  the  animal  was  both 
breachy  and  vicious,  and  was  taken  up  and  posted  as  an 
estray.  The  bill  of  exceptions  develops  the  following  facts: 
that  appellant  was  a  householder,  and  that  he  and  respond- 
ent  resided  in  the  same  neighborhood;  that  the  animal  in 
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qaestion  was  breachy  and  vicicyus,  and  had  been  running  aft 
large  about  the  premises  of  appellant  for  two  months  prior 
to  the  time  when  he  was  taken  up ;  that  appellant  knew  the 
animal  in  question  was  o^ned  by  respondent  when  he  took 
him  up. 

At  the  trial  in  the  Court  below^  the  jnry  were  instructed 
as  follows:  ''If  yon  find  from  the  evidence  that  the  bnll  in 
question  was  raised  in  that  neighborhood,  and  upon  that 
range,  and  SLawley  knew  to  whom  he  belonged,  and  found 
him  running  at  large  on  that  range  where  he  was  raised,  then 
he  was  not  an  estray. 

'In  order  to  authorize  an  individual  to  take  up  an  estray, 
he  nrast  be  a  householder,  and  the  owner  of  the  estray  must 
be  unknown  to  him,  or  the  animal  must  be  off  the  range 
where  he  was  permitted  to  run  by  his  Owner.  An  animal 
cannot  be  an  estray  when  on  the  range  where  he  was  raised 
and  permitted  to  run,  and  especially  where  the  owner  is 
known  to  the  party  who  takes  him  up.  The  fact  of  being 
breachy  or  vicious  has  reference  only  as  to  when  he  may  be 
taken  np.  That  in  order  to  enable  defendant  to  take  up  an 
animal  in  the  months  of  August  or  September,  you  must 
find  not  only  that  the  animal  was  an  estray,  but  that  it  was 
breachy  or  vicious.  An  animal  running  in  its  usual  range 
where  its  owner  lives,  and  where  he  is  known  by  the  per- 
son taking  it  up  to  exercise  supervision  and  control  over  it^ 
is  not  an  estray,  even  though  it  is  not  confined  in  an  enclos* 
ure. 

It  is  claimed  by  counsel  for  appellant  that  these  instruc- 
tions of  the  Court  were  erroneous.  Our  statute  provides 
that  ''any  householder,  about  whose  premises  any  estray  may 
be  in  the  habit  of  running  at  large,  may  take  up  the 
same,  etc. ;  *  *  *  provided,  that  no  estray  shall  be  taken 
in  the  months  of  May,  June,  July,  August,  September, 
October  and  ITovember  except  breachy  or  vicious  animals, 
which  may  be  taken  up  in  any  month.''    (Mis.  Laws,  ch.  18, 

§2.) 

The  statute  does  not  define  an  estray,  but  merely  pro- 
rides  who  may  take  up  and  post  them^how  it  shall  be 
done  and  when — ihst  is,  during  what  months   it  may  be 
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done.  The  person  taking  up  and  posting  must  be  a  house- 
holder, and  the  estray  must  be  in  the  ^^habit  of  running  at 
large  about  his  premises."  It  can  be  done  only  between 
the  months  of  November  and  May,  ^'except  breachy  or 
vicious  animals,  which  may  be  taken  up  in  any  month.'' 
Under  this  exception  in  the  proviso  of  section  two^  it  is 
claimed,  on  behalf  of  appellant,  that  any  breachy  or  vicious 
animal  running  at  large  about  the  premises  of  a  house* 
holder,  may  be  taken  up  and  posted  during  any  month, 
although  the  owner  of  such  animal  may  be  well  known  to 
the  person  taking  it  up.  On  this  proposition,  we  think 
the  Court  below  properly  held  that  the  fact  of  an  animal 
being  breachy  or  vicious,  has  reference  only  as  to  when  it 
may  be  taken  up.  In  other  words,  to  authorize  the  posting 
of  an  animal  during  the  excepted  months,  it  must  be  not  only 
breachy  oir  vicious,  but  an  estray  as  welL  An  estray  is  de- 
fined by  Burrell's  Law  Dictionary  to  be  '^an  anmial  that 
has  escaped  from  its  owner  and  wanders  or  strays 
about"  This  author  says,  it  is  usually  defined  ^'as  a 
wandering  anmial  whose  owner  is  unknown."  (2  Kent, 
851;  1  Bl.  297,  208.)  According  to  this  definition,  an 
animal  running  on  the  range  where  it  was  raised,  or  where 
it  was  permitted  to  run  by  its  owner,  could  not  be  consid- 
ered an  estray ;  because,  in  so  doing,  it  could  not  be  consid- 
ered as  having  escaped  or  wandered  away  from  its  owner; 
and  especially  where,  as  in  this  case,  the  owner  was  known 
to  the  perscm  taking  it  up. 

A  number  of  other  instructions  were  asked  by  appellant, 
and  refused  by  the  Court,  which  we  deem  unnecessary  to 
notice,  as  they  were  merely  the  converse  of  those  given  by 
the  Court 

There  being  no  error  in  ihe  instructions  and  proceedings 
of  the  Court  below,  the  judgment  is  affirmed* 
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DELIA  ^  LEWIS,  Ecspondent^  ▼.  DAVID  R  MJWIS, 

Appellant 

Konoi  (V  JiFFE^i^ —  The  notioe  of  appeal  from  a  deeree  need  nofc  vpecify 

the  grounds  of  error. 
Suff¥iciJEiiCT  ov  SuEMxaa. — ^Exception  to  the  sniBeieiicy  ci  enret&es  to  an 

imdertakiiig  on  appeal  must  be  made  within  ftn  days  from  the  filing 

of  the  nndertakiog. 

Appxai*  from  Polk  County. 

ThiB  is  a  suit  in  equity.  Defendant  appeals  from  the  de- 
eree entered  in  the  Ocmrt  helow.  The  notioe  of  appeal  is 
as  follows:  *^otice  is  hereby  given  to  said  plaintiff  and  her 
attorneys  of  record,  Sullivan  and  McCain,  that  defendant 
appeals  from  the  decree  of  said  Circuit  Court,  rendered  on 
the  first  day  of  May,  1871,  in  favor  of  said  plaintiff  and 
against  said  defendant^  for  the  recovery  and  possession  of 
about  eighteen  acres  of  land  described  in  said  decree,  to  the 
Supreme  Court  of  said  State,,  at  the  next  regular  term 
thereof,  on  the  first  Monday  of  September,  1871;  said  de- 
fedant,  D.  E.  Lewis,  assigns  error  in  the  said  decree  and 
therefore  appeals  from  the  whole  thereof.''  This  notice  was 
duly  served  on  May  15,  1871.  The  undertaking  on  appeal 
was  filed  on  May  17,  1871.  On  May  80,  1871,  the  plaintiff 
caused  to  be  served  upon  the  defendant  a  notice  of  excep- 
tion to  the  sufficiency  of  the  sureties  on  said  undertaking. 
The  sureties  failed  and  refused  to  justify, — and  now  the  re- 
spondent files  her  motion  to  dismiss  the  appeal  for  the 
reasons: 

"First  That  notice  of  appeal  served  in  said  suit  is  in- 
sufficient; it  does  not  intelligibly  refer  to  the  judgment  or 
decree  rendered. 

"Second.  There  is  no  undertaking  filed,  sudi  as  the 
law  requires,  for  the  reason  that  the  sureties  refuse  to  jus- 
tify as  required  by  the  statute  in  such  case  made  and  pro- 
vided.'' 

SvUivan  &  Thompson,  for  the  motion. 

C.  0.  Curl,  J.  A.  Applegate  and  P.  C.  SvUivan,  eonhxk 

4  Oregon — 14 
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By  the  Courts  Ho Abthub^  J. : 

Upon  the  first  point  presented,  we  are  of  the  opinion  that  a 
notice  of  appeal  which  sets  forth  with  reasonably  certainly 
the  decree  appealed  from,  the  Court  in  which  the  decree 
was  rendered,  the  time  when  rendered,  the  names  of  liie  part- 
ies and  the  fact  that  one  parly  or  the  other  intends  to  appeal 
therefrom  to  the  Supreme  Court,  is  a  sufficient  notice  in  a 
suit  in  equity.  If  a  party  desires  to  appeal  from  a  judgment 
in  an  action  at  law  the  grotmds  of  error  must  be  specified^ 
but  by  reason  of  Subdivision  1,  §  627  of  the  Ciril  Code 
it  is  otherwise  when  an  appeal  is  taken  from  a  decree  in  a 
suit  in  equity. 

This  being  an  appeal  from  a  decree,  we  deem  the  notice  of 
appeal  sufficient 

The  second  point  depends  upon  the  construction  of  Sub- 
division 2  of  §  527  (Laws  1870),  which  reads  as  follows: 
'Within  ten  days  from  the  service  of  appeal,  the  appellant 
shall  file  with  the  Clerk  an  undertaking,  as  hereinafter  pro- 
vided. Within  five  days  thereafter  the  adverse  party  shall 
except  to  th^  sufficiency  of  the  sureties  in  the  undertaking 
or  he  shall  be  deemed  to  have  waived  his  right  thereto.'' 
We  are  of  opinion  that  the  word  "thereafter,"  used  in  said 
subdivision,  refers  to  the  time  when  the  undertaking  is 
filed.  Exceptions,  therefore,  to  the  sufficiency  of  the  sure- 
ties on  the  undertaking  on  appeal  must  be  made  within  five 
days  from  the  filing  of  the  undertaking. 

Hence  thie  motion  is  denied. 


W.  J.  ROBERTSON,  Respondent,  v.  WM.  GROVES  and 
the  CITY  OF  CORVALLIS,  Appellants. 

JxTBisnxonoN  of  Municipal  Ck)BPOBATiONs  to  tbt  Qxtisstions  or  Oozr- 
TB8T  FOB  Municipal  Ofitcb. — ^The  city  of  CorvaUiB  is  not  invested 
by  its  charter  with  authority  to  hear  and  determine  a  contest  for 
a  city  oflSce.  The  right  to  try  a  contest  for  a  municipal  offiee  does 
not  follow  by  necessary  implication  from  the  right  to  provide  for 
the  election  of  city  officers.  Neither  does  such  right  follow  from 
the  general  authority  to  provide  by  laws  and  ordinances,  not  incon- 
sistent with  the  laws  of  the  United  States  or  of  this  State,  to  carry 
into  effect  the  provisions  of  its  charter. 

OoHBTBUCTiON. — The  statutes  creating  municipal  corporaiiona  are  to  bs 
strictly  construed  against  such  corporation. 
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Appeai.  from  Benton  County. 

At  an  election  for  city  officers,  held  in  the  city  of  Corval- 
Kb  on  Ae  first  Monday  in  May,  1871,  Kobertson  and  Groves 
were  competing  candidates  for  the  office  of  City  Recorder. 
Bobertson  was  declared  elected  and  a  certificate  of  election 
was  issued  to  him,  under  which  he  qualified  and  entered 
upon  the  discharge  of  the  duties  of  the  office.  Thereafter 
Groves  applied  to  the  Common  Council  for  leave  to  contest 
Bobertson's  election,  which  was  granted,  and  a  committee  ap- 
pointed to  conduct  the  trial.  The  contest  was  determined  in 
favor  of  Groves.  Thereupon  Bobertson  instituted  proceedings 
by  writ  of  review  to  reverse  the  decision  of  the  Common 
Council,  on  the  ground  that  the  charter  of  the  city  did  not 
authorize  its  proceedings.  The  Court  below  set  aside  the  pro- 
ceedings of  the  Council,  and  from  this  order  of  the  Court  an 
appeal  is  taken. 

John  KeUay  and  F.  A.  Chenoweth,  for  Appellaxtts. 

The  object  of  municipal  governments  is  to  enable  them 
to  legislate  on  all  matters  within  their  limits  according  to 
their  own  tastes  and  wants.  (Title  of  Act  of  1857  incor- 
porating City  of  Corvallis.) 

The  right  to  provide  for  the  election,  etc,  of  city  officers 
carries  with  it  the  right  to  provide  for  a  contest  (5  Hill, 
211;  27  K  T.  614;  2  Story  on  Con.,  §  1907.) 

There  is  no  law  in  this  State  in  conflict  with  the  ordi- 
nance under  which  the  contest  was  had. 

There  must  in  the  nature  of  the  case  be  many  implied 
powers  given  to  a  city  government  Courts  have  always  so 
held.  (16  Barb.  N.  Y.  198;  Edwards  on  B.  &  N.  75;  6 
Barbi  N.  Y.  43 ;  7  Cranch,  299 ;  3  McLean,  893 ;  4  Pet  152 ; 
1  McLean,  41 ;  9  How.  172.;  4  Wheat  518,  636 ;  6  McLean, 
194;  4  Pet  614;  28  Barb.  N.  Y.  65,  560;  25  Id.  146;  12 
Id.  659.) 

B.  8.  Strahan  and  John  Burnett^  for  Bespondent 

Whatever  is  not  expressly  granted  in  acts  of  incorpora- 
tion is  taken  to  have  been  withheld ;  and   all  acts  of   incor 
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poration  are  taken  most  strongly  against  the  corporation. 
(Sedgwick  Const  Law,  338,  339,  841,  342,  466;  11  Peters, 
IT.  S.  420;  4  Peters  152,  168,  514;  13  Cal.  580;  18  Cal. 
643 ;  Dalles  Manufacturing  Co.  v.  Dalles  Lumbering  Go.,  3 
Ogn.  527 ;  2  Met  R.  220 ;  4  Gray  R.  107 ;  1  Ogn,  218 ;  18 
Cal.  643;  13  Cal.  580.)  Under  the  Code  the  writ  of  re- 
view issues  to  any  inferior  Court,  oflScer  or  tribunal.  (Civ. 
Code,  §  673;  2  Ogn.  35,'  298.)  It  extends  not  only  to  in- 
ferior Courts  but  to  persons  invested  with  power  to  decide 
on  the  property  rights  of  individuals,  even  in  cases  where 
they  are  authorized  by  statute  finally  to  hear  and  determine, 
if  the  jurisdiction  be  not  taken  away  by  express  words.  (2 
Cai.  R.  179;  20  Johns.  R.  430;  Id.  80;  16  Id.  8;  23  Wend. 
277.)  A  void  proceeding  can  be  cancelled  by  this  writ  (24 
Wend.  249;  16  Johns.  R.  49;  22  Wend.  132.) 

By  the  Court,  Bonham,  J. : 

The  material,  and  really  the  only  question  in  this  case, 
is  one  of  jurisdiction.  Has  the  Common  Council  of  the 
city  of  Corvallis  authority  under  its  charter  and  the  ordi- 
nances passed  in  pursuance  thereof,  to  hear  and  determine 
contests  for  city  offices? 

It  is  not  claimed  by  the  appellants  that  the  Legislative  As- 
sembly has  ever  directly  or  expressly  conferred  such  author- 
ity upon  the  city  of  Corvallis,  but  they  do  claim  that  by 
necessary  implication  the  city  authorities  possess  such  right 
And  whether  that  position  be  correct  is  the  question  which 
we  are  called  upon  to  decide. 

In  the  Act  incorporating  the  city  of  Corvallis  (Act  of 
January  28^  1857,  §6),  amongst  the  powers  enumerated  as 
conferred  upon  the  Common  Council,  it  is  provided  that  they 
shall  have  exclusive  power  "to  provide  for  the  election 
and  qualification  of  officers  and  for  filling  vacancies  in  office. '* 
It  is  also  provided  in  the  same  section  of  said  Act  that  the 
Common  Council  shall  have  authority  "to  make  by-laws 
and  ordinances  not  inconsistent  with  the  laws  of  the  United 
States  or  the  Territory,  to  carry  into  effect  the  provisions 
of  this  charter,"  etc.  And  it  is  presumed  that  it  was  under 
these  provisions  that  the  city  authorities  assumed    to   pro* 
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vide  by  ordinance  the  mode  of  proceeding  to  determine 
contests  for  city  offices.  And  it  is  by  virtue  of  these  pro- 
visicHis  of  the  Act  referred  to  that  appellants  claim  the  au- 
thority to  proceed  in  the  manner  they  have  done  in  this 
case. 

The  exercise  of  the  authority  claimed  by  the  city  of  Cor- 
vallis  is  a  judicial  act  Sec  1  of  Art  VII  of  our  State 
Constitution  provides^  that  ^'the  judicial  power  of  the  State 
shall  be  vested  in  a  Supremo  Court,  Circuit  Courts  and 
County  Courts,  which  shall  be  Courts  of  record  having  gen- 
eral jurisdiction,  to  be  defined,  limited  and  regulated  by 
law  in  accordance  with  this  Constitution.  Justices  of  the 
Peace  may  also  be  invested  with  limited  judicial  powers, 
and  municipal  Courts  may  be  created  to  administer  the  reg- 
ulations of  incorporated  towns  and  cities."  . 

Sec  ^  of  the  same  Article  also  declares  that  '^all  ju- 
dicial power,  authority  and  jurisdiction  not  vested  by  this 
Constitation,  or  by  laws  consistent  therewith,  exclusively 
in  8oin£  other  Courts  shall  belong  to  the  Circuit  Courts, 
and  they  shall  have  appellate  jurisdiction  and  supervisory 
control  over  the  County  Courts  and  all  other  itif erior  Courts, 
officers  and  tribunals.'' 

The  jurisdiction,  then,  of  all  mimicipal  Courts  created  for 
the  government  of  towns  and  cities  is  only  such  as  has  been 
dearly  delegated,  defined  and  limited  by  legislative  enact- 
ment; and  the  well-established  rules  of  the  strict  construc- 
tion of  the  powers  of  such  tribunals  apply. 

In  the  Act  incorporating  the  city  of  Corvallis,  certain 
powers  are  specifically  enimierated  as  legitimately  belonging 
to  the  city  authorities,  and  those  powers  which  are  not  thus 
enumerated,  and  which  are  not  absolutely  necessary  to  the  en- 
joyment of  such  enumerated  powers,  are  to  be  taken  to  have 
been  withheld.  In  cases  like  this,  and  in  fact  in  all  conceiva- 
ble cases  of  like  character,  jurisdiction  is  conferred  upon  the 
Circuit  Courts  to  determine  the  same. 

Sec  364  of  our  Civil  Code  declares  that  an  action  at  law 
may  be  maintained,  etc.,  "when  any  person  shall  usurp, 
intrude  into,  or  unlawfully  hold  or  exercise  any  public  office, 
civil  or  military,  or  any  franchise  within  this  State,  or  any 
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office  in  a  oorporaticMi,  either  paUic  or  priyate,  created  or 
formed  by  or  under  the  authority  of  this  State.'' 

If  there  -were  no  general  provision  of  law  for  determin- 
ing a  contest  for  a  municipal  office,  there  would  then  be 
more  reason  for  claiming  that  the  charter  of  the  city  of  Cor- 
vallis  conferred  that  right  upon  the  Common  Council  by 
necessary  implication.  But  ample  provision  has  at  all  times 
been  provided  by  general  laws,  Tdrritprial  as  well  as  State^ 
for  the  determination  of  questions  of  this  character.  As  a 
matter  of  public  policy,  there  can  be  no  good  reason  for 
providing  a  great  number  of  Courts  with  concurrent  juris- 
diction, or  a  great  number  of  concurrent  remedies  for  the 
adjudication  of  cases  like  iike  one  at  bar.  To  do  so  is,  to  a 
greater  or  less  extent,  to  mystify  the  avenues  to  public  jus> 
tice. 

But  the  real  question  in  this  case  i%  whether  the  Legi»* 
lature  has  ever  conferred  upon  the  authorities  of  the  city  of 
Corvallis  jurisdiction  to  determine  contests  for  city  offices* 
Doubtless  such  authority  might  legitimately  have  been  con- 
ferred. But  we  do  not  find  language  in  the  Act  incorporat- 
ing the  cily  of  Corvallis  or  in  any  of  its  amendments  which 
in  our  judgment  warrants  the  constructi<m  of  the  same^ 
claimed  by  appellants.  We  think  it  the  better  rule,  regarded 
upon  principle  as  well  as  authority,  that  statutes  creating  mu- 
nicipal corporations  should  be  strictly  construed  against  such 
corporations.  The  people  of  a  city,  unlike  those  of  a  State^ 
have  no  reserved  rights  as  such,  but  all  powers  and  authmty 
to  maintain  a  municipal  government  within  a  city  is  delegate 
ed  to  it  by  the  Legislature^  either  by  express  authority  or 
necessary  implication. 

But  the  people  of  the  State  at  large  have  a  reserved 
right,  if  they  choose  to  retain  it,  and  a  direct  interest  in 
the  good  government  of  all  its  incorporated  towns  and 
cities.  And  yet,  while  it  is  usual  as  a  matter  of  public  con- 
venience to  delegate  to  city  authorities  full  power  to  regu- 
late and  control  their  local  and  domestic  concerns,  we  do 
not  think  that  the  authority  claimed  by  the  city  of  Corval- 
lis, in  this  instance,  has  been  conferred  upon  it  by  the 
Legislature.       Such  power  certainly  has  not  been  expressly 
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delegated,  and  we  do  not  think  that  it  can  be  successfully 
maintained  that  it  is  derived  by  necessary  implication  from 
the  authority  before  referred  to,  and  throng  which  appel- 
lants daim  that  it  is  deduced. 
The  judgment  of  the  Court  below  is  afiSimecL 
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JANE  ROBERTS,  Respondent,  v.  FENDEL  STJTHER- 

LIN*,  Appellant 


nv  FoesiMiON. — ^A  mortgagee  who  obtains  poeeeeeion  of  moit- 
gmged  premiees  with  the  assent  of  the  mortgagor,  after  default  of 
the  latter,  may  retain  such  possession  until  payment  of  the  mort- 
gage debt.  Sneh  poesession  is  a  good  defense  against  an  action  of 
ejectment  bnraght  by  the  mortgagor  so  long  as  the  mortgage  debt 
remains  unpaid. 
Jkix.BaATiON  OF  AssiGNMKirr. — ^The  allegation,  in  complaint,  that  the 
mortgage  in  question  'Hias  been  duly  assigned  and  transferred  to  this 
defendant,"  is  a  sufficient  allegation  of  assignment.  It  is  otherwise, 
however,  where  it  appears  that  there  is  a  note  or  other  contract 
•f  indebtedness,  independent  of  the  mortgage.  In  the  latter  case 
the  mortgage  is  the  incident  of  the  clebt,  and  the  transfer  of  the 
latter  carries  with  it  the  former. 

Appbai.  from  Douglas  County. 

This  is  an  action  of  ejectment  to  recover  the  possession 
of  premises  to  which  plaintiff  claims  title  in  fee.  The 
answer  denies  that  plaintiff  is  entitled  to  the  possession 
of  the  pi^smiscs  described,  or  that  she  is  the  owner  in  fee  or 
otherwise,  except  as  is  further  stated.  The  answer  further 
alleges  that  defendant  is  the  owner  in  fee  of  the  premises, 
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"subject  to  a  right  of  redemption  by  said  plaintiff,  by  virtue 
of  a  defeasance  clause  in  a  certain  deed  or  mortgage  exe- 
cuted by  plaintiff  and  one  Jesse  Roberts,  jointly,  to  one  J* 
F.  Sutherlin,  on  the  4th  day  of  February,  1860,  to  secure 
payment  of  a  certain  sum  of  money,  which  mortgage  has  been 
duly  assigned  and  transferred  to  this  defendant,  and  upon 
which  said  mortgage  there  is  now  duie  and  payable  about  the 
sum  of  four  thousand  dollars."  It  is  then  alleged  that  de- 
fendant entered  into  possession  of  the  premises  with  the  full 
assent  of  plaintiff. 

Plaintiff  in terpose^. a  demurrer  to  the  sufficiency  of  the 
answer,  which  was  stistained,  and  the  defendant  failing  to 
further  plead,  judgment  was  rendered  as  prayed  for  in 
the  complaint;  from  which  defendant  appeals. 

L.  F.  Mosher  and  W.  W.  Thayer,  for  Appellant 

'  •  •   •  .%  •   ■    •  •     ' 

It  has  always  been  held  that  in  the  absence  of  any  statu- 
tory provision  to  the  contrary,  a  mortgagee  could  maintain 
ejectment  against  the  mortgagor  upon  default  in  the  pay- 
ment of  the  mortgage  debt.  (Adams  on  Ejectment,  106;  10 
Wall.  U.  S.  530.)  The  mortgagee  has  been  permitted  to 
maintain  such  action  for  the  reason  that  the  mortgagee  in 
possession  caii  always  be  made  to  account  for  the  rents  and 
profits  and  to  apply  them  upon  the  debt  and  interest. 
(Strange  v.  Allen,  44  111.  428.)  A  paortgagee  out  of  posses- 
sion could  apply  in  equity  for  the  appointment  of  a  receiver 
to  secure  the*  rents  and  profits  which  have  not  been  collected. 
(Astorv.  Turner,  11  Paige  R  436.) 

Since  the  case  of  Jackson  v.  Willard  (4  John.  41,)  in 
1809,  the  Courts  of  the  State  of  New  York  have,  as  a  general 
rule,  held  that  a  mortgage  was  a  mere  security  for  a  debt;  and 
at  the  same  time  have  held  that  a  mortgagee,  after  default^ 
was  entitled  to  the  possession  of  the  mortgaged  premises  until 
the  payment  of  tlie  debt.  (4  Kent,  174.)  Before  the  Revised 
Statutes,  he  could  maintain  ejectment  for  the  posses- 
sion, and  after  that  remedy  was  taken  away,  he  oojild  retain 
possession,  if  he  could  in  any  way  acquire  it,  until  the  debt 
<vas  paid.  (Pell  v.  Ulniar,  18  N.  Y.  142,  and  cases  there 
oited ;  42  Mo.  138 ;  44  111.  30 ;  Woods  v.  Hdderhrand,  46  Mo. 
28^^  reported  in  2  Am.  R.  515;  4  Minn.  499;  14  Tex.  142.) 
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• 

The  deduction  from  this  is  that  the  right  of  the  mortgagee 
to  recover  or  retain  the  possession  of  the  mortgaged  premises 
does  not  depend  upon  the  question  as  to  whether  the  mort- 
gage passes  title  to  the  freehold ;  but  it  is  a  right  to  recover  or 
retain  the  possession  of  the  pledge  for  the  purpose  of  paying 
the  debt.  Such  a  right  is  but  the  incident  of  the  debt,  and  has 
no  relation  to  a  title  or  estate  in  the  lands.  (Kortright  v. 
Cady,  21  K  Y.  364;  Dutton  v.  Warschauer,  21  Cal.  625; 
Pollock  V.  Mason,  41  111.  516.) 

K  the  mortgagee  is  lawfully  in  possession,  after  condition 
broken,  he  will  not  be  turned  out  until  his  debt  is  paid  (2 
Black  U.  S.  579),  and  this  is  held  even  where  the  debt  is 
barred  by  the  Statute  of  Limitations.  (Reed  v.  Shipley, 
6Vt  602.) 

Section  323  of  the  Civil  Code,  which  provides  that  a  mort- 
pge  shall  not  be  deemed  a  conveyance,  so  as  to  enable  the 
owner  of  the  mortgage  to  recover  possession,  does  not 
change  the  rights  of  parties  where  the  mortgagor  assents  to 
the  mortgagee's  taking  possession.  It  simply  took  away  a 
nmedy  which  has  been  regarded  as  harsh  and  severe.  (3 
Am.  Ecp.  256.) 

W.  B.  Willis  and  Watson  &  Lane,  for  Bespondent. 

The  mortgagor  in  this  State  is  the  legal  owner  of  the 
mortgaged  premises,  and  is  entitled  to  the  possession  of 
the  same.  (9  Cal.  365;  18  Cal.  482;  2  Washburn  on  Real 
Property,  550;  26  Ga.  197.) 

In  this  State  the  mortgagee  has  no  interest  in  the  mort- 
gaged premises,  futher  than  as  a  security  for  bis  debt;  he 
is  not  entitled  to  the  possession  of  the  same,  and  must  fore- 
close his  mortgage  and  sell  the  premises  before  he  can  take 
possession  of  the  same.  (Civ.  Code,  §  323;  Anderson  v. 
Baxter,  ante,  p.  105;  17  Cal.  589;  22  Cal.  255,  266.) 

Our  statutes  require  the  defendant  in  ejectment  to  plead 
his  estate  or  interest  in  his  answer  with  the  same  certainty 
as  is  required  in  the  complaint. .  (Civ.  Code,  §  316;  Deady's 
11104;  30  CaL  685,  687.) 
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By  the  Courts  Bonham,  J. : 

The  principal  question  presented  in  this  case  is,  what  ig  the 
legal  effect  of  an  entry  made  upon  mortgaged  premises  by 
the  mortgagee  with  assent  of  the  mortgagor  ?  Is  the  possession 
thus  acquired  by  the  mortgagee  lawful,  and  a  good  defense 
against  an  action  of  ejectment  brought  by  the  mortgagor? 
These  questions,  so  far  as  we  are  advised,  are  new  in  this 
State. 

The  case  of  Anderson  v.  Baxter,*  reported  in  Session 
Laws  of  1870,  page  265,  is  cited  by  respondent's  counsel  in 
support  of  their  position  on  these  questions;  but  on  a  care- 
ful examination  of  that  case,  as  well  as  the  manuscript 
opinion  of  this  Court  by  Thayer,  J.,  on  appeal  from  a  re- 
hearing of  the  same  cause,  on  amended  complaint,  in  1871, 
it  will  be  observed  that  those  cases  do  not  determine  the  ma- 
terial questions  involved  in  this. 

In  the  first  case  of  Anderson,  v.  Baxter,  the  only  questions 
determined  were,  that  a  suit  to  foreclose  a  mortgage  must  be 
commenced  within  ten  years  from  the  time  the  cause  of  suit 
accrued ;  that  the  execution  of  a  mortgage  does  not  vest  in  the 
mortgagee  any  title  to,  or  interest  in,  the  mortgaged  prem- 
ises, but  that  it  is  only  security  for  a  debt  similar  to  that 
created  by  a  judgment.  It  was  also  held  in  that  case  that  the 
time  of  the  absence  of  the  mortgagor  from  the  State  should 
not  be  computed  in  the  period  of  limitation  for  the 
commencement  of  the  suit  to  foreclose  the  mortgage;  and 
these,  are,  substantially,  the  only  questions  determined  in 
that  case. 

In  the  second  case  of  Anderson  v.  Baxter  determined 
by  this  Court  and  hereinbefore  referred  to,  the  plaintiff, 
to  avoid  the  effect  of  the  Statute  of  Limitations,  applied 
to  and  obtained  leave  of  the  Court  below  for  a  rehear- 
ing upon  his  amended  complaint,  setting  forth  that  And- 
erson, the  assignee  of  the  original  mortgagee  in  that  case, 
was  then,  and  for  a  number  of  years  prior  thereto  had 
been,  in  the  peaceable  possession  of  the  mortgaged  prem- 
ises in  question,   and  also  that  he   (Anderson)   had  applied 

•Ante,  p.  105. 
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the  rents  and  profits  of  the  fDortgaged  premises  so  occu- 
pied bj  him  to  the  partial  payment  of  the  mortgage  debt, 
and  thus  sought  to  take  his  case  out  of  the  operation  of  the 
Statute  of  Limitations.  This  Court  also  held  in  that  case 
that  such  an  application  of  the  rents  and  profits  being  without 
authority  from  the  mortgagor,  did  not  amount  to  a  voluntary 
or  authorized  payment  by  him  so  as  to  effect  the  object 
sought  by  the  plaintiff. 

But  in  the  case  at  bar  the  defendant  Sutherlin  avers  in 
his  answer  that  he  entered  into  the  possession  of  the  mortgage 
ed  premises  with  the  full  nBsent  of  the  plaintiff^  the  mort- 
gagor. 

It  is  true,  that  under  our  Code  (Civ.  Code,  §  828)  a  mort- 
gagor cannot  against  his  will  be  divested  of  his  possession 
of  the  mortgaged  premises,  even  after  default,  without  a 
foreclosure  and  sale.  But  we  know  of  no  law  or  of  any  good 
reason  to  prevent  the  mortgagor  from  placing  his  mortgagee 
in  possession  of  mortgaged  premises  if  he  chooses  to  do  so. 
Such  proceeding  would  frequently  operate  beneficially  to 
hoth  parties  by  avoiding  the  expense  of  a  foreclosure  suit 
And  where  the  duration  of  the  possession  of  the  mortgagee 
thus  acquired  is  not  limited  by  his  agreement  with  the 
mortgagor,  we  think  that  the  legal  effect  of  the  same  is,  that 
he  may  retain  it  until  his  mortgage  debt  is  paid.  And  we  do 
not  think  that  this  doctrine  conflicts  with  the  rule  that  a 
mortgage  is  simply  a  security  for  a  debt  and  vests  in  the 
mortgagee  no  legal  title  to  or  interest  in  the  mortgaged 
premises.  At  all  events,  this  doctrine  is  clearly  maintained 
in  a  gieat  number  of  well-authenticated  cases  in  different 
States. 

Judge  Comstock,  in  Kortright  v.  Cady  (21  N.  Y.  365),  in 
speaking  of  the  modification  of  the  common  law  rule  on 
this  subject,  says:  *^When  the  Legislature,  by  express  en- 
actment, denied  this  remedy  to  mortgagees  (the  right  to 
eject  the  mortgagor  after  condition  broken),  they  undoubt- 
edly supposed  they  had  swept  away  the  only  remaining 
vestige  of  the  ancient  rule  of  the  common  law  which  re- 
garded a  mortgage  as  a  conveyance  of  the  freehold;  yet,  I 
6ee  nothing  inconsistent  or  anomalous  in  allowing  the  pos- 
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Bession  once  acquired  for  the  purpose  of  satisfying  the 
mortgage  debt,  to  be  retained  until  that  purpose  is  accom- 
plished. When  that  purpose  is  attained,  the  possessory 
right  instantly  ceases,  and  the  title  is  as  before  in  the 
mortgagor  without  a  reconveyance.  The  notion  that  a 
mortgagee's  possession,  whether  before  or  after  default, 
enlarges  his  estate,  or  in  any  respect  changes  the  simple 
relation  of  debtor  or  creditor,  between  him  and  his  mort^ 
gagor,  rests  upon  no  foundation.  We  may  call  it  a  just  and 
lawful  possession,  like  the  possession  of  any  other  pledge; 
but  when  its  object  is  accomplished  it  is  neither  just  nor  law- 
ful for  an  instant  longer." 

The  result  of  this  construction  of  the  law  of  mortgages  is 
simply  declaratory  of  the  time  doctrine  that  the .  people 
should  not  be  unnecessarily  trammeled  or  restrained  in  their 
right  to  deal  with  their  property  according  to  their  own 
judgment  of  what  may  be  for  their  best  interests.  If  a 
mortgagor  chooses  to  retain  the  possession  of  his  mortgaged 
premises  until  a  foreclosure  and  sale,  he  may  do  so;  if  he 
thinks  that  his  interests  will  be  promoted  by  investing  his 
mortgagee  vrith  possession  before  that  time,  he  is  bound  by 
his  act  according  "lo  the  terms  and  legal  effect  of  his  agree- 
ment. We  think  this  is  the  correct  doctrine  upon  principle 
as  well  as  authority. 

Respondent's  counsel  also  object  to  the  suflSciency  of  the 
answer,  for  the  following  further  reasons,  to  wit:  The  de- 
fendant does  not  sufficiently  deny  that  the  plaintiff  is  the 
owner  of  the  premises  in  dispute,  and  that  there  is  not  a  suffi- 
cient allegation  of  the  assignment  of  the  mortgage  in  question 
to  the  defendant.  These  objections,  we  think,  are  not  well 
taken.  On  the  latter  point,  the  defendant  avers  that  the  mortr 
gage  was  duly  assigned  and  transferred  to  him. 

While  it  is  true  that  where  a  note  or  bond  exists  independ- 
ent of  the  mortgage,  and  which  it  is  given  to  secure,  the  latter 
is  rcerarded  as  the  incident  of  the  former,  and  such  note  or 
bond  must  be  assigned  to  carry  the  mortgage.  But  in  this 
case  it  does  not  appear  that  any  such  note  or  bond 
was  given. 

We  think  that  defendant's  answer,  if  true,  constitutes  a  de- 
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fense  to  plaintiff's  cause  of  aetion,  and  that  die  Court  bek'^ 
erred  in  sustaining  the  demurrer.  » 

Judgment  is  reYersed,  and  this  cause  remanded  £or  fur^ 
ther  proceedings  according  to  law. 


FRANCIS  S.  MATHEWS,   Respondent,  v.  .  HIRAM  . 

EDDY  Appellant 

Debchption  nc  Dbbd. — A  clerical  error  in  the  deseription  of  a  tract  ol 
land  will  not  ritiate  a  de^  where  the  intent  of  the  parties  can  be 
ascertained  with  certainty  from  the  instrument,  when  considered  in 
connection  with  the  situation  of  the  parties  and  of  the  subject- 
matter. 

JmnicEiCT  Salb  <Mr  MoKRUiOED  PBEMiSiBS.— Where  a  judgmeait  waa  ob- 
tained in  an  action  at  law  upon  a  promissory  note,  and  a  tract  of 
land,  which  had  been  mortgaged  to  secure  the  note,  was  sold  on  the 
execution  without  foreclosure  of  the  mortgage,  and  the  sale  had 
been  confirmed:  Beld,  that  the  sale  is  not  void,  and  that  it  cannot 
be  attacked  collaterally. 

OuHEB  CosFiBunxQ  SHERIFF'S  Sale. — An  ordcr  of  Gouft,  confirming  a 
SherifTs  sale  on  execution,  may  be  r^arded  as  a  final  adjudication 
touching  the  regularity  of  all  proceedings  taken  in  tiid  estecutioii 
of  final  process.  ' 

Appeal  from  Polk  County, 

This  was  an  action  of  ejectment  to  recover  certain  real 
property  which  each  of  the  parties  claimed  to  own  in  fee» 
The  land  in  dispute  is  described  in  the  pleadings  as  follows : 
"Beginning  twenty  chains  north,  and  fourteen  and  thirteen 
one-hundredths  chains  west  of  the  quarter-section  corner- 
post  on  the  east  and  west  line,  between  sections  9  and  16,  in 
township  9  south,  range  4  west,  and  running  thence  west 
forty-five  and  eighty-seven  one-hundrodths  chains;  thence 
south  forty-three  and  sixty  one-hundredths  chains ;  thence 
east  forty-five  and  eighty-seven  one-hundredths  chains; 
thence  north  forty-three  and  sixty  one-hundredths  chains,  to 
the  place  of  beginning."- 

The  cause  was  tried  by  the  Cour^-  without  the  intervention 
of  a  jury. 

On  the  trial,  the  plaintiff  having  shown  title  in  his  grantor, 
aud  introduced  mesne  conveyaces  from  his  grantor  to  him- 
self, rested  his  case,  and  the  defendant  offered  and  read  in 
evidence  a  judgment   for   money,   rendered   in   the    Circuit 
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Ooiurt  against  the  plaintiff's  grantor,  on  execution  issued  to 
enforce  the  judgment^  the  Sheriff's  return  thereon  of  a  sale 
of  the  premises  to  satisfy  the  judgment,  and  a  Sheriff's  deed 
executed  in  pursuance  of  the  sale  to  one  Marshall,  under 
whom  the  defendant  claims;  all  of  which  ^re  received  sub- 
ject to  the  plaintiff's  objection. 

The  Sheriff's  return  on  the  execution  shows  that  only 
ihiree  notices  of  sale  had  been  put  up;  that  the  property 
was  sold  at  the  court-house  in  Polk  County,  where  the 
land  was  situated,  and  it  contains  the  following  recital, 
"There  being  occupant  of  the  premises."  The  defendant 
offered  to  prove  further  that  at  the  time  of  the  levy  and  sale 
the  plaintiff  had  no  personal  property  and  that  no  person  was 
oojupying  the  premises,  but  the  Court  refused  to  permit  such 
psoof. 

The  defendant  also  offered  in  evidence  a  deed  from  Mar- 
shall to  the  defendant  in  which  the  land  conveyed  is  de- 
scribed the  same  as  the  tract  in  controversy,  except  that  in 
describing  the  beginning  of  the  boundary,  the  following 
words  are  used:  "Beginning  twenty  north,  fourteen  and 
thirteen  one-hundredths  chains  west  of  the  quarter-section 
post,"  etc    This  testimony  was  rejected. 

In  rebuttal,  the  plaintiff  was  allowed  to  prove  that  the 
note  upon  which  the  judgment  was  rendered,  under  which 
the  execution  sale  to  Marshall  was  had,  was  secured  by  a 
mortgage  upon  the  premises  in  dispute  and  that  such  mort- 
gage had  not  been  foreclosed. 

Judgment  was  rendered  in  favor  of  the  respondent 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Benj.  Hayden  and  Boise  &  Willis,  for  Appellant 

Plaintiff  in  an  action  of  ejectment  must  recover  on  the 
strength  of  his  own  title.  (Taylor  on  Ejectment,  63,  72, 
677,  774.) 

A  recital  of  service  in  a  judgment  is  conclusive  as  to  ser- 
vice.    (34  Cal.  391.) 

The  equity  of  redemption  may  be  sold  on  execution  to 
satisfy  the  mortgagee's  debt  without  a  foreclosure.  (15  Ohio, 
467 ;  Pierce  v.  Potter,  7  Watts,  475 ;  Porter  v.  King,  1  Green- 
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leaf,  297;  2  Johns.  Ch.  180;  7  Paige,  488;  1.  Hilliard  on 
Mortgages,  417.) 

jB.  8.  Btrahan,  John  BufTiett  and  John  Kelsay,  for  Be- 
spcmdent 

Notice  of  the  sale  on  execution  was  required  to  be  given 
by  posting  four  notices.  (Laws  of  Oregon  of  1856,  p.  124, 
§20.) 

The  Sheriff  who  sells  under  a  judgment  and  execution 
exercises  a  statutory  power,  by  virtue  of  which  alone  his 
deed  can  operate  upon  the  title  to  the  land  sold.  (II  N.  Y. 
76;  7  Abb.  IMg.  298;  85  Mo.  225.)  The  statute  is  impera- 
tive as  to  the  notices,  and  no  title  can  pass  unless  the  law 
is  strictly  complied  with.  (20  Barb.  N.  Y.  R  149;  7  Conn. 
229,  850 ;  5  Conn.  592 ;  42  Maine,  414 ;  13  Mass.  487 ;  5 
Cow.  R  400;  7  Cow.  R  229.)  Parol  evidence  will  not  be 
admitted  to  cure  a  defect  or  supply,  an  oinission  in  the  offi- 
cer's return.  (2  Mass.  154;  7  Id.  888;  9  Id.  241;  13  Id. 
487.) 

A  SherifPs  deed  that  does  not  recite  the  recovery  of  a 
judgment,  the  issuing  of  execution,  and  the  posting  up  of 
notices  of  sale  as  required  by  law,  is  fatally  defective.  (24 
Cal.  418;  25  Id.  230;  4  Pet.  R  88;  9  Curt.  U.  S.  R  8;  11 
Wend.  R  436.)  Nor  is  Ae  plaintiff  estopped  by  recitals  in 
the  deed.  (1  Cal.  Dig.  246,  §  66.)  A  confirmation  of  the 
sale  by  the  Court  did  not  make  Ihe  deed  valid.  (1  Cal. 
Dig.  250,  §  114;  24  CaL  585.) 

A  deed  to  be  valid  must  be  certain  to  a  common  intent, 
so  that  a  surveyor  can  find  the  comers  and  trace  the  bound- 
aries. If  the  description  is  illegible  or  unintelligible,  the 
deed  is  inoperative,  (18  Johns.  R.  107;  13  Id.  97,  537;  10 
N.  T.  509.) 

An  equity  of  redemption  may  be  sold  under  lecral  process 
only  in  favor  of  third  persons,  or  other  creditors  of  the 
mortgagor  than  the  mortgagee.  (1  Hilliard  on  Mortgages, 
407;  17  Pick.  139;  4  Ben  Monroe,  143;  2  Washb.  on  Real 
Prop.  1521;  Id.  646;  24  Mo.  249;  23  Miss.  R.  206:  24  Ala. 
R  476;  2  Dong.  R  176;  4  Eq.  Dig.  672;  7  Dana  R.  66.) 
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By  the  Court,  Upton,  C.  J, : 

In  this  case  it  is  conceded  that  the  plaintiff,  who  is  re- 
spondent in  this  appeal,  is  entitled  to  the  premises  in  con- 
troversy, unless  the  defendant  has  acquired  title  through 
the  sale  on  execution  under  the  judgment  against  the  plaint- 
iff's grantor,  S.  B.  Mathews^  in  favor  of  Henry  Marshall. 
One  of  the  objections  to  the  defendant's  chain  of  title  iB 
that  the  deed  from  Marshall  to  the  defendant  is  void  for 
want  of  a  sufficient  description  of  the  land  it  purports  to 
convey. 

All  the  other  deeds  offered  in  evidence  describe  the  initial 
point  by  the  words  "beginning  twenty  chains  north  and  four- 
teen and  thirteen  one-hundredths  chains  west"  of  a  certain 
post,  but  the  deed  objected  to  uses  the  words  "beginning 
twenty  north,  fourteen  and  thirteen  one-hundredths  chains 
w^t"  of  the  post 

The  language  first  above  quoted  occurs  in  all  the  preced- 
ing title-papers  under  which  the  respective  parties  <ilaim,  sev- 
eral of  which  have  been  read  in  evidence ;  it  also  occurs  in  the 
Sheriff's  return  on  the  execution,  and  in  the  deed  executed  by 
the  Sheriff  to  Marshall,  the  defendant's  granto;r.  A  com- 
parison of  tlie  deed  under  consider.ation  with  other  deeds 
put  in  evidence  shows  an  identity  of  .language  in  every  other 
descriptive  particular,  and  the  es^ct  and  literal  correspond- 
ence of  this  deed  in  so  many  minute  particulars  with  the 
other  deeds  leads  to  the  conclusion  that  the  draftsman  in 
writing  this  deed  attempted  to  copy  from  some  one  of  the 
antecedent  title-papers,  or  from  the  description  contained 
in  them;  in  other  words,  that  he  was  engaged  as  the  agent  of 
the  constructing  parties  in  an  attempt  to  describe  the  tract 
of  land  in  question  in  the  language  employed  in  the  old 
deeds.  If  that  was  the  intent,  the  question  is,  has  ho  made 
a  writing  which,  being  read  by  the  light  of  surrounding  cir- 
cumstances, will  identify  the  property  sought  to  bo  con- 
veyed? We  find  the  discrepancy  in  language  consists  in 
omitting  the  word  "chains"  and  the  word  "and"  from  the  de- 
scription contained  in  other  deeds  under  which  each  of  these 
jiarties  claim  title. 
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It  is  said  in  argument  that  the  Court  has  no  power  to 
add  to  the  language  employed  hy  the  parties  in  their  writ- 
ten contract,  and  it  is  correctly  said  that  it  is  the  province 
of  the  Court  to  ascertain  the  meaning  of  the  language  of  the 
written  contract,  and  not  to  make  a  contract  for  the  parties. 

If  we  attempt  to  find  a  meaning  diflFerent  from  that 
claimed  by  the  defendant,  we  shall  not  succeed  without  some 
liberality  of  construction.  There  is  no  force  in  the  suggesr 
tion  that  "20.00*^  may  refer  to  the  course  and  not  to  a  di** 
tance ;  the  course  being  unqualifiedly  north,  cannot  be  either 
20  degrees  east  or  20  degrees  west  of  north,  and  we  are  driven 
to  the  alternative  either  to  treat  the  description  of  the  initial 
point  as  meaningless,  or  to  resort  to  recognized  rules  of  con- 
struction, to  ascertain  from  the  language  of  the  deed,  if  pos- 
sible, what  the  parties  intended. 

It  is  not  sufficient  that  the  interest  can  be  proved  by  evi- 
dence whidi  is  Independent  of  the  language  contained  in 
the  instrument  But  if  surrounding  circumstances  throw 
snch  light  on  the  subject  ^nd  on  the  language  employed, 
as  to  leave  no  doubt  what  parcel  of  land  is  referred  to  in 
the  written  description,  proof  of  those  circumstances  is  not 
proof  tending  to  contradict  the  writing.  These  proofs  show 
that  the  grantor  had  previously  bought  a  parcel  of  land,  the 
boundary  lines  of  which  correspond  exactly  in  course  and 
in  length  with  those  mentioned  in  this  deed.  By  the  letter 
of  these  descriptions  each  deed  must  refer  to  the  same  initial 
pwnt  of  boundary,  or  the  one  initSal  point  must  be  directly 
north  or  south  of  the  other,  and  there  is  nothing  in  the  instru- 
ment, or  in  the  circumstances,  indicating  the  existence  of 
more  than  one  parcel  that  can  answer  to  this  description. 
When  examined  by  the  light  thus  thrown  upon  the  subject, 
the  instrument  shows  to  a  moral  certainty  what  parcel  of 
land  was  the  subject  of  this  contract 

Under  such  circumstances,  the  substance  of  the  written 
instrument  is  to  be  regarded,  notwithstanding  clerical  er- 
rors or  inaccuracy  of  expression.  In  construing  contracts, 
Courts  are  sometimes  required  to  reject  words  (27  Maine, 
285),  or  insert  them  (17  Vt  479,  486),  or  to  restrict  the 
meaning  of  a  word  (12  Mass.  330;  13  Pick.  284;  11  Wheat 
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412),  or  to  substitute  words  {11  Vt  366),  or  to  repeat  words 
(8  Pick.  563). 

A  mere  clerical  error  will  not  vitiate  a  contract  where 
the  interest  of  die  parties  can  be  ascertained  with  certainly 
from  the  instrument^  and  even  when  there  is  no  clerical  er- 
ror, inasmuch  as  the  same  words  are  not  always  employed  to 
express  a  given  idea,  and  given  words  and  phrases  are  not 
used  by  all  persons,  or  by  the  same  person,  in  all  circum- 
stances, in  the  same  sense.  Particular  expressions  must  be 
compared  with  the  context,  and  if  it  can  be  ascertained  with 
certainty,  from  the  instrument,  what  the  parties  intended,  the 
instrument  must  be  so  construed  as  to  give  effect  to  the  in- 
tent. 

In  the  deed  under  consideration,  the  "chains"  is  the 
only  unit  of  distance  mentioned.  The  word  "chains"  is 
frequently  used,  and  it  occurs  once  in  the  description  of 
the  initial  point  The  failure  to  repeat  it  would  be  no  de- 
parture from  common  modes  of  expression,  and  would 
scarcely  attract  attention  if  the  word  "and"  had  been  retain- 
ed wheie  it  occurs  in  this  connection  in  the  preceding 
deeds. 

It  is  morally  certain,  from  the  language  of  this  deed, 
when  examined  in  connection  with  the  situation  of  the  par^ 
ties  and  of  the  subject-matter,  that  in  executing  the  deed  the 
parties  were  contracting  in  reference  to  the  land  in  contro- 
versy. This  is  the  same  degree  of  certainty  that  the  most  pre- 
cise and  formal  language  would  produce,  and  is  all  that  is  re- 
quired to  constitute  a  valid  contract 

The  cases  cited  by  the  respondent  contain  nothing  in  con- 
flict with  the  views  here  expressed.  The  first  two  of  these, 
Jdchson  V.  Rosenfelt  (13  John.  97),  and  Jackson  v.  Living- 
ston (Id.  537),  are  to  the  effect  that  on  a  sheriff'ssale  noprop- 
erty  will  pass  under  the  general  description,  "all  the  lands 
and  tene»ments  of  the  defendant,  situate,  lying  and  being  in 
the  Hardenburg  patent"  In  Jackson  v.  Bansom  (18  John. 
107),  it  was  held  that  where  a  lot  is  once  sufficiently  de- 
scribed, mentioning  the  lot  by  an  erroneous  number  does  not 
vitiate  the  deed. 

In  Peck  V,  Mallams  (10  N.  Y.  509),  a  sheriff's  deed  recit- 
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ing  that  lie  exposed  to  sale  a  parcel  of  land,  describiBg  U 
bj  bouBdaries,  supposed  to  oontain  four  hundred  acre% 
''whereof  one  hundred  acres  was  struck  off  to  3.  W.,"  and 
then  proceeding  to  grant  to  J.  W.  "the  before-HDentioned 
premises/'  was  held  void  for  uncertainty.  The  defects  in  the 
last  and  in  the  two  first  deeds  referred  to  are  such  that  evi- 
dence of  surrounding  circumstances  will  not  render  the  lan- 
guage of  the  instrument  certain  as  to  the  parcel  of  land  sold, 
but  we  do  not  think  the  deed  under  consideration  is  subject 
to  that  objection. 

Anotlier  objection  to  the  sufficiency  of  the  defendant's 
title  arises  out  of  the  circumstance  that  the  judgment  upon 
which  the  Sheriff's  sale  was  based^  was  obtained  in  ah  ao* 
tion  at  law  upon  a  promissoiy  note,  to  secure  the  payment 
of  which  a  mortgage  had  be^i  given  on  the  same  lands  that 
were  sold.  It  is  claimed  that  the  mortgaged  premises  were 
not  subject  to  such  sale.  The  sale  under  execution  was 
made  June  21,  1862.  This  was  before  the  present  Oode 
took  effiect  and  some  nine  years  before  the  commencement 
of  this  aGti<m.  The  Court  is  called  upon  to  determine 
whether  such  a  sale  made  under  the  statute  of  1864  shall  be 
treated  as  void,  assuming  that  the  statute  did  not  coaottem- 
plate  sales  of  mortgaged  premises  without  foreclosure  of  the 
mortgage ;  that  the  practice  under  the  statute  of  1854  should 
have  been  that  which  prevailed  when  the  mortgage  was  a 
conveyance  of  the  legal  title ;  and  that  the  right  of  the  mort^ 
gagee  did  not  mergs  in  the  judgment  when  he  proceeded 
by  action  on  the  note  or  bond  which  the  mortgage  is  given  to 
secure ;  the  question  arises  whether  the  departure  from*  regu- 
lar practice  rendered  the  sale  absolutely  void,  and  the 
Sheriff's  deed  a  nullity. 

In  Waller  et  al.  v.  Tate  et  al.  (4  B.  Monroe  143),  the  as- 
signee of  notes  secured  by  mortgage,  who  held  them  'as 
collateral  security,  had  proceeded  at  law  and  sold  the  mort- 
gaged premises  and  had  applied  the  proceeds  in  part  pay- 
ments The  mortgagee  redeemed  the  notes  from  the  as- 
signee and  brought  suit  to  foreclose  the  mortgage  for  the^ 
balance  due  on  the  notes.  Four  years  had  elapsed  since 
the  sale,  and  the  purchaser  at  Sheriff's  sale   had   conveyed 
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a  part  of  the  land  to  another.  The  Appellate  Court  reversed 
a  decree  which  directed  the  land  to  be  sold  to  satisfy  the 
mortgage^  after  first  refunding  the  amount  that  had  been 
bid  for  the  part  thus  conveyed,  and  directed  the  bill  to  be 
dismissed  as  to  tiie  latter  purchaser. 

It  would  seem  that  the  preceding  on  the  execution  was  not 
deemed  void,  notwithstanding  that  under  the  law  then  pi^- 
vailing  the  mortgage  conveyed  the  legal  title. 

Cases  are  cited  from  Massachusetts  in  which  it  is  held 
that  the  mortgaged  premises  should  not  be  sold  except  upon 
foreclosure.  In  these  cases  the  ruling  was  put  expressly  on 
the  ground  that  a  purchaser  at  a  sale  under  a  decree  of 
foreclosure  would,  by  the  statute,  have  two  years  in  which 
to  redeem,  and  a  purchaser  under  a  judgment  would  have 
a  much  less  time.  Such  difference  as  to  the  time  in  which 
the  premises  may  be  redeemed  does  not  exist  in  this  State, 
and  did  not  exist  at  the  time  of  making  the  sale  which  is 
now  under  consideration.  (Atkins  v.  Sawyer^  1  Pick,  851 ; 
Washburn  v.  Ooodwin,  17  Pick.  137.) 

In  the  cases  cited  by  the  respondent,  to  show  that  in  the 
State  of  New  York  a  judgment  creditor  is  not  entitled  to 
sell  mortgaged  premises  under  a  judgment  thus  obtained,  it 
was  held  that  the  sale,  although  erroneous  and  voidable  was 
not  vwd,  and  the  title  thus  obtained  was  held  valid. 

The  confirmation,  in  this  case,  was  made  in  November, 
1862,  and  the  regularity  of  the  proceedings  is  now  ques- 
tioned for  the  first  time,  being  attacked  collaterally  in  an 
action  at  law.  If  the  Circuit  Court  has  power  in  this  action 
to  determine  the  questions  of  fact,  as  to  the  existence  and 
character  of  the  mortgage,  and  the  question  of  law  as  to  its 
being  a  ground  for  exempting  the  mortgaged  premises  from 
sale,  the  same  questions  must  have  been  within  the  juris- 
diction of  that  Court  when  they  became  pertinent  on  the 
motion  to  confirm  the  sale.  On  the  hearing  of  that  motion 
the  Court  was  proceeding  within  its  jurisdiction,  and  if  there 
had  been  such  departure  by  the  Sheriff  from  ordinary  modes 
of  proceeding  that  it  was  error  to  confirm  the  sale,  and  if 
the  sale  would  have  been  enjoined  in  equity,  or  set  aside, 
on  motion  by  the  Court  out  of  which   the    execution    issued^ 
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it  does  not  follow  that  the  proceeding  was  void.  In  the  case 
under  consideration  there  was  an  execution  directing  the 
Sheriff  to  sell  the  debtor's  pi  operty,  and  it  does  not  appear 
that  .it  was  shown  to  the  Court)  or  to  the  offioer^  .that  the 
land  had  been  mortgaged  to  secure  the  debt^  nor  that  any  ob- 
jection was  made  to  the  confirmation*  If  a  reason  existed 
why  this  particular  parcel  of  land  should  not  be  sold,  the 
debtor  should  have  brought  the  matter  to  the  attention  of  the 
Court  • 

Upon  this  point  and  upon  some  other  alleged  irregulari* 
ties  in  the  mode  of  conducting  the  sale,  the  l^spondent's 
argument  proceeds  on  the  assumption  that  the  power  to 
sell  on  execution  is  to  be  classed  with  those  powers  in 
which  the  jurisdiction  and  authority  is  created  by  and  de- 
rivedy  solely  from  the  statute,  that  any  departure  from  the 
mode  prescribed  renders  the  whole  proceeding  void.  In 
this  ai^ument  little  weight  is  given  to  that  feature  of  our 
practice  which  subjects  these  proceedings  to  judicial  exam.* 
ination. 

The  practice  at  the  time  of  the  sale  in  question,  as  well 
as  the  present  practice,  contemplated  a  .  judicial  determina* 
don  of  all  questions  of  regularity  in  the  execution  of 
the  process,  and  the  decision  of  a  Court  having  jurisdiction  is 
conclusive  of  the  point  decided,  unless  reversed.  (Nagle  v. 
Macy,  9  Cal.  426;  Tustin  v.  Oaunt^  present  term,  post.) 

The  same  may  be  said  in  regard  to  objections  made  to 
the  form  of  the  Sheriff's  deed,  which  fails  to  recite  in  di- 
rect terms  the  rendition  of  the  judgment,  but  in  place  of 
doing  so  recites  the  substance  of  the  execution  and  the  pro- 
ceedings upon  the  levy  and  sale.  There  is  also  an  omis- 
sion of  the  word  "no^'  in  the  Sheriff's  return  of  the  sale. 
The  statute  then  in  force  required  lands  that  were  occupied 
to  be  sold  on  the  premises^  and  unoccupied  lands  to  be  sold 
at  the  court-house  door.  By  what  seems  beyond  a  doubt  a 
clerical  error,  the  return,  which  shows  a  sale  at  the  court- 
house door,  contains  this  clause:  "There  being  occupant  of 
the  premises." 

Another  point  is  made  that  the  recitals  in  the  ISheriff's 
return  and  in  the  deed,    in   regard   to   posting   notices   "in 
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three  public  places  in  this  county,"  do  not  show  a  compli- 
ance with  the  statute  which  requires  (Stats.  18>55^  p.  128,  § 
18)  notice  to  be  posted  "in  three  public  places  of  the  county 
where  the  property  was  situated,  and  also  where  the  property 
is  to  be  sold."  The  respondent  construes  this  as  requiring  the 
posting  of  notices  in  four  places. 

Conceding  that  the  language  imports  that  one  of  the  no- 
tices should  be  at  the  place  of  sale,  rather  than  that  the  three 
notices  should  be  in  the  county  where  the  land  is  situated  and 
where  it  is  to  be  sold,  the  letter  of  the  law  may  be  complied 
with  by  posting  at  three  public  places,  one  of  them  being  the 
place  of  sale. 

But  aside  irorn  any  such  question,  on  the  principle  above 
suggested,  the  construction  of  the  statute  was  a  question  for 
the  Court  on  the  motion  for  confirmation;  and  the  decision 
of  the  Court  confirming  the  sale,  even  if  it  was  erroneous, 
ought  not  to  be  treated' as  a  nullity.  {Chiffith  et  al.  v,  Bogert 
€t  al.,  18  How.  168.) 

The  effect  of  an  order  or  decree  of  confirmation  having 
been  involved  in  some  other  cases  heard  at  this  term,  as  well 
as  in  this  case,  the  subject  has  been  very  fully  discussed  by 
counsel,  and  after  a  very  full  and  careful  examination  of  all 
the  authorities  presented  on  this  point,  this  Court  entertains 
the  opinion  that  without  doing  violence  to  any  principle  of 
law,  an  order  of  confirmation  may  be  regarded  as  a  final  ad- 
judication, touching  the  regularity  of  all  proceedings  taken 
in  the  execution  of  final  process. 

If  confirmations  are  not  to  be  thus  respected,  an  approval 
under  the  Act  of  January  7,  1864,  or  an  order  of  oonfirma-' 
tion  under  the  present  Code,  is  an  idle  ceremony,  and  the 
statute  which  requires  such  approval  is  enacted  to  no  pur- 
pose. By  giving  that  respect  to  these  de<^sions  which 
should  attach  to  the  final  orders,  judgments  and  decrees  of 
judicial  tribunals,  titles  to  real  estate  are  fortified  and  hold- 
ers of  real  property  are  relieved  from  the  danger  of  vexa- 
tious litigation,  which  would  become  formidable  if  every 
judicial  sale  should  be  treated  as  the  exercise  of  a  naked 
statutory  power  in  which   the   title  must  rest  on  a  literal 
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compliance  with  the  statutory  directions  that  may  from  time 
to  time  be  enacted,  regulating  the  mode  of  conducting  sales. 
A  new  trial  should  be  granted. 


DAVID  TAGGART,  Respondent^  v.   ORVILLE  KESLEY 

et  al.y  Appellants. 

GiAKTOR  WHEN  ESTOPPED.— If  the  fieizin  OF  possession  of  a  particular 
estate  ie  affirmed  in  a  deed,  either  in  express  terms  or  by  necessary 
implication,  the  grantor  and  all  persons  in  privity  with  him  wil) 
be  estopped  from  ever  afterwards  denying  such  seizin  or  possession. 

Dbbd  Co!rvET8  AFTBR-ACQuraED  TiTLE — WHEN. — If  the  terms  of  a  deed 
clearly  shorw  that  it  was  meant  to  pass  an  absolute  estate  to  the 
land  itself,  and  not  merely  the  estate  which  the  grantor  had  at  the 
time,  it  will  bind  and  pass  every  estate  or  interest  which  may  vest 
In  him  subsequently  to  its  execution,  and  this  though  it  contain  no 
warranty.  « 

ImoL. — Where  a  grantor  covenants  to  warrant  the  premises  against  all 
persons  claiming  by,  through  or  under  himself,  and  he  subsequently 
acquires  the  legal  title  to  the  premises,  that  legal  title  will  inure 
to  the  benefit  of  the  grantee. 
?ir  Thayer,  J.,  ditsenftRg: 

OtnmnrAifCE. — The  office  of  our  modem  conveyances  is  simply  to  convey 
the  estate  which  the  grantor  has.  It  is  the  policy  of  the  law  to  bind 
a  pnrty  to  a  deed  only  by  express  stipulation  covenant. 

lOBM — Effect  of  the  Words  "Gratit,  Bargain  and  Sell." — The  words 
"grant,  barj^ain  and  sell"  in  a  conveyance  do  not  imply  that  the 
grantor  is.  the  absolute  owner  of  the  premises  conveyed. 

Iddc — Cevenants  in. — A  covenant  to  defend  the  grantee,  his  heirs  and 
assigns,  in  the  quiet  and  peaceable  possession  of  the  property  con- 
veyed, against  the  claims  of  the  covenantor  or  persons  claiming 
under  him,  necessarily  refers  to  existing  claims,  not  to  those  which 
the  covenantor  may  thereafter  acquire.  The  object  of  such  a  cove- 
nant is  to  defend  the  grantee  against  acts  done  or  suffered  to  be 
done  by  the  covenantor,  whereby  the  title  conveyed  may  be  jeopar- 
dized; nor  does  such  a  covenant  operate  as  a  personal  obligation  of 
the  covenantor  not  to  buy  an  outstanding  claim  against  the  property, 
and  he  is  not  estopped  by  such  covenant  to  buy  and  assert  such  an 
outstanding  claim.  Matter  in  a  deed  to  operate  as  an  estoppel  must 
be  of  such  a  character  that,  if  untrue,  the  party  alleging  it  would 
be  liable  in  some  form  of  action,  either  in  law  or  in  equity,  to  re- 
spond in  damages  to  the  party  injured  for  a  covenant  broken  or  for 
a  deceit  and  fraud. 

Appxal  from  Multnomah  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 


HUl,  Tliayer  and  WilliamSj  for  Appellants, 

A  special  covenant  for  quiet  enjoyment,  limited  to  tho 
claims  of  the  covenantor  and  those  claiming  under  him, 
does  not  estop  such  covenantor  to  afterwards  acquire  and 
assert  against  his  covenantee  an  adverse  title  which  was  in 
a  third  person  at  the  time  the  covenant  was  made,  unless 
such  third  person  derived  his  title  from  the  covenantor. 
(Rawle  on  Covenants,  413 ;  3  Washb.  on  Eeal  Prop.  665 ; 
Lownsdale  v.  Portland^  1  Ogn.  395;  Famum  v.  Loomis,  2 
Ogn.  29 ;  Jackson  v.  Bradford,  4  Wend.  622 ;  Comstock  v. 
Smith,  13  Pick.  116;  MUler  v.  Ewing,  6  Cush.  34;  Lamb  et 
ai  V.  Burhanh,  1  Sawyer,  227 ;  Clark  v.  Baker,  14  Cal.  612. ) 

If  a  deed  contains  false  representations,  even  in  the  form 
of  recitals,  that  the  grantor  was  seized  of  the  premises  in 
fee,  the  grantor  will  be  estopped  to  take  advantage  of  the 
falseness  of  his  representations  and  claim  the  land  against 
his  grantee  who  relied  upon  their  truth  in  making  his  pur- 
chase. The  estoppel  in  such  case  is  based  upon  the  false 
representations,  and  not  upon  the  covenant  (3  Wa;6hb.  on 
Real  Prop.  468 ;  Douglass  v.  Scott,  5  Ohio,  198 ;  Clark  v. 
Baker,  supra,)  If  in  such  case  the  grantor  was  permitted 
to  assert  the  after-acquired  title  against  his  grantee,  the 
grantee  would  immediately  have  his  action  against  the  gran- 
tor for  the  fraud.  (^Culver  v.  Avery,  7  Wend.  380;  Hairjht 
V.  Hagh,  19  N.  Y.  464.)  But  the  Courts  settle  the  matter  at 
once  by  applying  the  doctrine  of  estoppel,  thus  avoiding  cir- 
cuity of  action,  and  it  is  upon  this  principle  of  avoiding 
circuity  of  action  that  the  doctrine  of  passing  title  by  estoppel 
is  based.  {Jackson  v.  Bradford,  supra;  Jackson  v.  Waldron, 
13  Wend.  178;  Bush  v.  Cooper,  26  Miss.  699.)  The  words 
in  the  granting  clause — "grant,  bargain,  sell,  alien,  remise, 
release  and  convey" — imply  nothing  except  an  intention  to 
pass  whatever  title  the  grantor  had  (Rawle,  434) ;  while  the 
covenant  which  follows,  and  which  is  to  be  considered  in  con- 
struing the  deed  {Cole  v.  Hawes,  2  Johns.  Cas.  203),  plainly 
indicates  that  the  grantor  did  not  intend  to  become  a  guar- 
antor of  the  goodness  of  the  title. 
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Mitchell  A  Dolph,  for  BeBpondent 

Where  a  deed  bears  upon  its  face  evidence  that  the 
grantor  intended  to  convey,  arid  the  grantee  expected  to 
become  invested  with  an  estate  of  a  particular  description, 
the  grantor  will  be  estopped  from  ever  afterwards  denying 
that  he  was  the  owner  of  the  particular  estate  at  the  time  of 
the  conveyance,  whether  there  are  any  recitals  or  covenants 
in  the  deed  or  not  (Lamb  v.  Davenport,  1  Sawyer,  60'9'; 
2  Washb.  on  Eeal  Prop.  477 ;  Rawle  on  Gov.  465 ;  Doe  v. 
Oliver,  2  Smith  L.  Gas.  738 ;  Van  Rensselaer  v.  Kearney,  11 
How.  325;  Clark  v.  Baker,  14  Gal.  629 ;  Jackson  v.  Vi'aldron, 
13  Wend.  178 ;  Dennison  v.  Ely,  1  Barb.  610 ;  Fitzhugh's 
Heirs  v.  Tyler,  9  B.  Monroe,  561;  Fairbanks  v,  Williamson, 
1  Greenleaf,  96;  White  v.  Erskine,  1  Fairfield,  306;  KimJball 
V,  Blaisdell,  5  N.  H.  533 ;  Trull  v.  Eastman,  3  Met  121 ; 
Bean  v.  Welch,  17  Ala.  722 ;  Wright  v.  Reynolds,  24  Miss. 
689.) 

It  is  apparent  from  the  face  of  the  deed  that  the  parties 
were  dealing  with  the  fee.  The  covenant  for  quiet  enjoyment 
is  conclusive  upon  the  question  as  to  what  estate  was  intended 
to  be  conveyed,  and  indicates  that  the  intention  was  to  convey 
the  land  absolutely.  (Doe  v.  Oliver,  Smith's  L.  Gas,  740; 
Smith  V.  Baker,  1  Young  and  GoUier  Gh.  223 ;  Robertson  v. 
Nelson,  88  K  H.  48;  Chauvin  v.  Wagner,  18  Mo.  531.) 

The  covenant  to  warrant  and  defend  the  grantee,  his  heirs 
and  assigns  in  the  peaceable  and  quiet  possession  of  the  lot, 
extends  to  all  acts  of  the  covenantor,  whether  tortious  or  un- 
doT  claim  of  title.  (Rawle  on  Gov.  167,  170 ;  Sedgwick  v, 
HoUenback,  7  John.  376 ;  Mayor  of  New  York  v.  Mabie,  3 
Kern.  N.  Y.  156 ;  Crosse  v.  Young,  2  Shower,  425.) 

The  covcnaiit  in  this  deed  is  not  simply  a  covenant  of 
non  claim;  but  even  as  a  covenant  of  nan  claim*  it  would  es- 
top Risley  from  asserting  an  after-acqnircd  title.  (Oee  v. 
Moore,  14  Gal.  472 ;  Kimball  v,  Blaisdell,  5  N,  H,  533  ;  Trull 
T.  Eadman,  3  Met  121 ;  Oxbbs  v.  Thayer,  6  Gush.  33 ;  New- 
comb  V.  Presbry,  8  Met  406.)  A  covenant  of  warranty 
against  the  grantor  and  his  heirs  will  estop  them  from  setting 
up  an  after-acquired  title.     (Sweet  v.  Green,  1  Paige,  473.) 
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By  the  Court,  Mc Abthub,  J, : 

This  Buit  was  instituted  by  Taggart  against  Risley  and 
others,  to  quiet  the  title  to  lot  7,  in  block  212,  in  the  city 
of  Portland,  and  to  compel  the  execution  of  conveyances 
thereof  by  the  appellants.  It  appears  from  the  pleadings 
that,  on  June  25,  1850,  D.  H.  Lownsdale,  being  then  in 
possession  of  the  lot  aforesaid,  executed  a  deed  conveying 
all  his  interest  in  said  lot  to  W.  W.  Chapman,  wherein  he 
covenanted  to  warrant  and  defend  the  same  to  said  Chap- 
man, his  heirs  and  assigns,  against  all  persons  except  the 
United  States ;  and  also,  that  should  he  afterwards^  obtain 
title  to  said  lot  from  the  United  States,  he  would  convey 
the  same  to  said  Chapman,  his  heirs  and  assigns,  by  deed 
of  general  warranty.  On  November  8,  1852,  Chapman  ex* 
ecuted  a  conveyance  of  said  lot  to  Risley,  and  he  (It),  on 
December  18,  1860,  for  a  valuable  consideration,  sold  the 
said  lot  to  Charles  Goodnough,  and  executed  to  him  a  de^d 
therefor.  Risley's  wife  joined  in  this  conveyance,  which 
reads  as  follows: 

"This  indenture,  made  the  18th.  day  of  December,  1860, 
between  Orville  Risley  and  Amelia,  his  wife  of  the  county 
of  Multnomah  and  State  of  Oregon,  of  the  first  part  and 
Charles  Gtoodnough,  of  the  county  of  Multnomah  and  State 
aforesaid,  of  the  second  part,  witnesseth,  that  the  said  par- 
ties of  the  first  part,  for  and  in  consideration  of  the  sum  of 
eight  hundred  dollars,  lawful  money  of  the  United  States  to 
them  in  hand  paid  by  the  said  party  of  the  second  part,  at 
or  before  the  ensealing  and  delivery  of  these  presents,  the 
receipt  whereof  is  hereby  acknowledged,  have  granted,  bar- 
gained, sold,  aliened,  remised,  released  and  conveyed  and 
by  these  presents  do  grant,  bargain,  sell,  alien,  remise,  re- 
lease, and  convey,  unto  the  said  party  of  the  second  part, 
and  to  his  heirs  and  assigns  forever,  the  following  de- 
scribed property,  to  wit:  Lots  No.  7  and  8,  in  block  No. 
two  hundred  and  twelve  (212),  in  the  city  of  Portland,  in 
the  county  of  Multnomah  and  State  of  Oregon,  together 
with  all  and  singular  the  hereditaments  and  appurtenances 
thereunto  belonging,  or  in  anywise    appertaining,    and    also 
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'  

aQ  the  estate,  right,  title,  interest,  pn^erl^,  poeBessiozi) 
daim  and  demand  as  well  in  law  as  in  equity,  of  the  said 
parties  of  the  first  part  of,  in  and  to  the  above-described 
premises,  and  every  part  and  parieel  thereof,  with  the  ap* 
purtenanoes,  to  have  and  to  hold,  all  and  singular,  the 
above-described  premises,  together  with  the  appurtenances, 
unto  the  said  party  of  the  second  part,  his  heirs  and  as* 
signs  forever.  And  the  said  parties  of  the  first  part,  for 
themselves  and  their  heirs,  the  said  premises,  in  the  quiet 
and  peaceable  possession  of  the  said  party  of  the  second 
part,  his  heirs  and  assigns  against  the  said  parties  of  th^ 
first  part  and  their  heirs,  lawfully  claiming,  or  to  claim,  the 
same,  shall  and  will  warrant  and  by.  these  presents,  forever 
defend. 
(Signed)  "Obville  Kislbt.     [sBAii.] 

^^ Amelia    RisLEf .     [seal.  ] '' 

This  deed  was  duly  witnessed  and  acknowledged.  The 
interest  thus  acquired  by  Goodnough  in  and  to  said  lots 
passed  by  a  chain  of  regularly  executed  mesne  convey- 
ances down  to  Taggart  who  purchased  on  November  8, 
1870.  On  May  30,  1861,  Lownsdale,  having  obtained  title 
to  the  undivided  one-fifth  of  said  lot  No.  7,  from  the  United 
States,  and  of  another  undivided  one-fifth  from  Isabella 
Gillihan,  executed  to  Kisley  a  deed  of  quit-claim  to  said 
lot.  Under  this  deed  Risley  claims  to  be  the  owner  of 
one  undivided  one-fifth  of  said  lot  —  that  of  said  Isabella 
Gillihan. 

Risley,  in  his  separate  answer,  denies  the  deed  from  him- 
self to  Goodnough,  as  alleged,  and  pleads  Lownsdale's  deed 
of  June  25,  1850,  and  his  own  deed  to  GcK)dnough  of 
December  18,  1860,  attaching  them  as  exhibits.  He  also 
avers  that  Lownsdale  had  no  interest  in,  or  right  to,  the 
lot  in  controversy  when  he  executed  the  deed  of  June  25, 
1850,  except  the  mere  naked  possession,  and  did  not  pre- 
tend to  have  any  greater  interest  That  he  (L.)  did  not 
afterwards  obtain  title  from  the  United  States,  except  for 
the  undivided  one-fifth  of  said  lot,  and  was  not  bound  by 
liis  covenant,  in  the  d^d  of  1850>  to  convey  to  Chapman, 
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or  his  assigns,  any  more  than  said  one-fifth,  and  that  he  (Ris- 
ley)  had  no  interest  beyond  the  said  undivided  one-fifth  when 
he  and  his  wife  executed  the  deed  to  Qoodnough.  That  af- 
terwards, in  1861,  by  deed  from  Lownsdale,  he  (Risley)  be- 
came the  owner  of  the  undivided  one-fifth  which  Lownsdale 
had  acquired  from  Isabella  Gillihan  and  that  his  right  thereto 
was  unaffected  by  his  deed  to  Goodnough. 

A  demurrer  was  interposed  to  this  answer,  which,  after  ar- 
gument, was  sustained,  and  from  the  order  sustaining  the  de- 
murrer, and  the  decree  thereon  rendered,  the  said  Risley  ap- 
peals. 

The  deed  of  June  25,  1850,  is  simply  a  deed  of  release 
and  quit-claim  with  the  addition  of  the  covenants  mentioned 
above. 

The  main  question  in  this  case  is  briefly  this:  Does  the 
deed  from  Rfsley  to  Gteodnough  estop  Risley  to  claim  the  af-* 
ter-acquired  one-fifth,  which  Lownsdale  acquired  from  Gilli- 
han and  conveyed  to  Risley  after  the  execution  of  the  deed 
to  Goodnough  by  Risley  and  wife  ?  After  much  reflection  a 
majority  of  the  Court  has  reached  the  conclusion  that,  from 
the  language  employed  in  the  deed  of  December  18,  1860, 
the  parties  were  evidently  dealing  with  the  fee,  and  that 
Risley  did  not  intend  merely  to  convey  lots  Y  and*  8,  in  block 
212,  by  way  of  release  or  quit-claim,  but  that  he  intended 
to  convey,  and  the  grantee  expected  to  become  invested  with, 
the  very  land  itself,  as  an  entirety,  with  the  absolute  owner- 
ship thereof  with  the  fullest  possible  estate,  the  fee  simple. 
It  is  important  at  this  point  to  note  again  that  there  is  in  this 
deed  the  following  covenant:  "And  the  said  parties  of  the 
first  part,  for  themselves  and  their  heirs,  the  said  premises, 
in  the  quiet  and  peaceable  possession  of  the  said  party  of 
the  second  part,  his  heirs  and  assigns,  against  the  said  par- 
ties of  the  first  part  and  their  heirs,  lawfully  claiming  or  to 
claim  the  same,  shall  and  will  warrant  and  by  these  presents 
forever  defend.*' 

It  cannot  but  be  considered  that  the  claim  which  Risley 
now  seeks  to  set  up  under  the  confirmatory  deed  from 
Lownsdale,  of  Mav  30,  1861,  is  entirely  inconsistent  with 
his  own  deed  of  December  18,  1860  ;^nd  although  there  are 
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no  lecitals  or  covenants  of  title  in  the  deed  of  December  18, 
I860,  yet,  under  the  authorities,  Risley  is  estopped  to  assert 
that  any  outstanding  title  existed  inconsistent  with  what  he 
undertook  to  sell  and  convey  to  Taggart,  more  especially  in 
view  of  the  personal  covenant  not  to  disturb  the  grantee  in 
his  possession. 

In  Van  Rensselaer  v.  Kearney  (11  How.  825),  the  Court 
after  reviewing  a  number  of  English  and  American  cases, 
says:  "The  principle  deducible  from  these  authorities 
seems  to  be  that  whatever  may  be  the  form  or  nature  of  the 
conveyance  used  to  pass  real  property,  if  the  grantor  sets 
forth  on  the  face  of  the  instrument,  by  way  of  recital  or 
averment)  that  he  is  seized  or  possessed  of  a  particular 
estate  in  the  premises,  and  which  estate  the  deed  purports 
to  convey ;  or,  what  is  the  same  thing,  if  the  seizin  or  poe^ 
session  of  a  particular  estate  is  affirmed  in  the  deed,  either 
in  express  terms  or  by  necessary  implication,  the  grantor 
and  all  persons  in  privity  with  him  shall  be  estopped  from 
ever  afterwards  denying  that  he  was  so  seized  and  possessed 
at  the  time  he  made  the  conveyance.  The  estoppel  works 
upon  the  estate,  and  binds  an  after-acquired  title  as  be* 
twe^n  parties  and  privies.  The  reason  is  that  the  estate 
thus  affirmed  to  be  in  the  party  at  ihe  time  of  the  convey- 
ance, must  necessarily  have  influenced  the  grantee  in  mak- 
ing the  purchase,  and  hence  the  grantor  and  those  in 
privity  with  him,  in  good  faith  and  fair  dealing,  should  be 
forever  thereafter  precluded  from  gainsaying  it  The  doc- 
trine is  founded,  when  properly  applied,  upon  the  highest 
principles  of  morality,  and  recommends  itself  to  the  com- 
mon sense  and  justice  of  every  one.  And  although  it  de- 
bars the  truth  in  the  particular  case,  and  therefore  is  not 
nnfrequently  characterized  as  odious,  and  not  to  be  favored, 
still  it  should  be  remembered  that  it  debars  it  only  in  the 
case  where  its  utterance  would  convict  the  party  of  a  previ- 
ous falsehood;  would  be  the  denial  of  a  previous  dffirma- 
tion  upon  the  faiih  of  which  persons  had  dealt,  and  pledged 
their  credit  or  expended  their  money.  It  is  a  doctrine, 
therefore,  when  properly  understood  and  applied,  that  con- 
eludes  the  truth  in  order  to  prevent  fraud  and   falsehood. 
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and  imposes  silence  on  a  party  only  when  in  conscience  and 
honesty  he  should  not  be  allowed  to  speak.'' 

Thus  it  will  be  seen  that  the  ancient  doctrine. that  estop- 
pel grows  out  of  warranty  has  been  departed  from  by  the  Su- 
preme Court  of  the  United  States^  and  it  is  now  held  that  a 
deed  without  warranty  may  operate  as  an  estoppel^  in  order 
to  prevent  a  failure  of  the  purpose  with  which  it  was  exe- 
cuted. (Van  Rensselaer  v.  Kearney,  supra;  Fitzhy^h's  Heirs 
V.  Tyler,  9  B.  Mon.  559.) 

The  question  is  one  of  intention  (3  Met  121 ;  6  Cush.  33), 
and  the  whole  instrument  must  be  taken  together,  and  effect 
must  be  given  to  its  meaning  as  derived  from  each  and  every 
part  of  it.  If  the  terms  of  a  deed  plainly  show  that  it  was 
meant  to  pass  an  absolute  estate  to  the  land  itself,  and  not 
merely  the  estate  which  the  grantee  had  at  the  .time,  it  will 
bind  and  pass  every  estate  or  interest  which  may  vest  in 
him  subsequently  to  its  execution,  though  it  contain  no 
warranty.  {Fairbanks  v,  Williamson,  7  Greenleaf,  96 ;  White 
t?.  Erskine,  1  Fairfield,  306 ;  Kimball  v.  Blaisdell,  5  N.  H, 
533;  Trull  v.  Eastman,  3  Met  (Man.)  121;  Bean  v.  Welch, 
17  Ala.  772.) 

In  Doe  17.  Oliver  (2  Smith's  Ldg.  Cases,  637),.  it  is  said 
that  these  decisions  abandon  the  technical  ground,  taken  in 
some  of  the  earlier  cases,  that  estoppel  grows  out  of  war- 
ranty, and  rest  it  upon  the  broader  bi^is  of  giving  effect  to 
the  intention  of  the  parties  as  expressed  in  the  deed.  No 
reason  exists,  under  this  view  of  the  law,  for  attributing  a 
more  conclusive  effect  to  the  covenants  in  a  deed  than  to  any 
other  portion  of  its  contents. 

Nor  can  Kisley  avoid  the  consequences  of  his  covenant 
for  quiet  enjoyment  He  and  his  heirs  are  certainly  bound 
by  that  covenant  ;•  and  as  limited  covenants  of  this  charac- 
ter are  good  as  against  the  persons  named  therein,  he  is 
estopped  to  set  up  the  after-acquired  title,  for  by  being 
permitted  to  do  so  he  would  disturb  the  possession  and  en- 
joyment of  his  o\\Ti  grantee.  Even  in  the  case  of  a  quit-claim 
deed  the  law  is  that  where  the  grantor  covenants  to  warrant 
the  premises  against  all  persons  claiming  by  or  under  him- 
self,   and   he   subsequently   acquires   the    legal   title  to  the 


Sept  1872]  TAaoA^T  v.  BiaLST.  243 

premises^  that  legal  title  will  inure  to  lixe  benefit  of  the 
grantee.    (Sweet  v.  Oreen,  1  Faige^  47.)^ 
Decree  affimoecL 

Thateb^  J.,  dissenting: 

It  appears  from  the  pleadings  in  this  case  that  on  the 
25th  day  of  Jnne,  1850,  one  D.  H.  Lownsdale,  beings  then 
in  the  possession  of  a  certain  tract  of  land  embracing  the 
lot  in  question,  to  wit,  lot  No.  7,  in  block  No.  212,  in  the 
city  of  Portland,  conveyed  by  deed  in  writing,  under  seal, 
to  (me  W.  W.  Chapman,  all  his  right,  title  and  interest  in 
said  lot,  and  covenanted  in  and  by  said  deed  to  warrant 
and  defend  the  same  to  said  Chapman,  his  heirs  and  assigns^ 
against  all  persons,  except  the  United  States^  and  that 
should  he  afterwards  obtain  a  title  thereto  from  the  United 
States  he  would  convey  the  same  to  said  Chapman,  his 
heirs  and  assigns,  by  deed  of  general  warranty ;  that  on  the 
8th  day  of  November,  1852,  said  Chapman  cwiveyed  to 
Risley,  the  appellant 'herein,  said  lot;  that  on  the  18th  day 
of  December,  1860,  said  Ridley  and  his  wife  conveyed  said 
lot  to  one  Qoodnough  by  deed  of  that  date,  the  granting 
clause  of  which  oontains  in  substance  the  following  lan- 
guage: ^'That  the  said  parties  of  the  first  part^  for  and  in 
consideration  of  tihe  sum:  of  eight  hundred  dollars,  etc, 
grant,  bargain,  sell,  alien,  remise,  release  and  convey  unto 
the  said  party  of  the  second  part,  and  his  heirs  and  assigns 
forever,  lots  7  and  8,  block  212  etc.,  together  with  all  and 
singular  the  hereditaments  and  appurtenances  thereunto 
belonging  or  in  any  way  appertaining,  and  all  the  estate, 
right,  title  and  interest,  property,  possession,  claim  and 
demand,  as  well  in  law  as  in  equity,  of  the  parties  of  the 
first  part,  of,  in  and  to  the  above-described  premises,  and 
every  part  and  parcel  thereof,  with  appurtenances;"  and 
which  said  deed  also  contains  the  following  covenant: 
"And  the  said  parties  of  the  first  part  (Eisley  and  wife), 
for  themselves  and  their  heirs,  the  said  premises  in  the 
qniet  and  peaceable  possession  of  the  said  party  of  the 
aeoond  part^  his  heirs  and  assigns,  against  the  said  parties 
of  the  first  part  and  their  heirs,   lawfully   claiming   or   to 
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claim  the  same,  shall  and  T^ill  warranty  and,  b;^  tiiese  presents^ 
forever  defend." 

That  the  interest  which  Ooodnongh  acquired  in  said  lot, 
passed  by  a  chain  of  mesne  conveyances,  duly  executed,  to 
Taggart,  the  respondent  herein,  who  purchased  in  Novem- 
ber, 1870 ;  that  said  Daniel  H.  Lownsdale  had  no  interest 
in,  or  right  to,  said  lot,  when  he  made  the  deed  of  June^ 
1850,  and  only  acquired  from  the  United  States  one-fifth 
interest  therein;  that  in  May,  1861,  said  Lownsdale  having 
acquired  from  one  Isabella  Gillihan  another  one-fifth  inter- 
est in  said  lot,  executed  to  appellant  a  quit-claim  deed  of  the 
same. 

It  is  admitted  that  the  deed  from  Risley  and  wife  to 
Qoodnough,  executed  December,  1860,  operated  to  pass 
the  fifth  interest  in  said  lot  which  Lownsdale  acquired  from 
the  United  States,  and  the  respondent  claims  that  appellant 
is  estopped  by  said  deed  from  claiming  title  to  the  fifth  in- 
terest acquired  from  Lownsdale  in  May,  1861.  This  pre-  ^ 
sents  the  only  question  in  the  case,  and  it  resolves  itself  into 
this  proposition :  Does  the  deed  from  Risley  and  wife  to 
Goodnough,  of  December,  1860,  operate  to  estop  Risley 
from  asserting  the  title  which  he  acquired  from  Lownsdale  in 
May,  1861  ? 

It  is  conceded  that  when  a  deed  of  real  property  contains 
an  averment  or  recital,  that  the  grantor  is  the  owner  of  a 
particular  estate  therein,  or  of  any  other  fact  that  becomes 
material,  said  grantors  will  ever  after  be  estopped  from  dis- 
puting said  averment;  and  it  is  also  conceded  that  when  a 
deed  to  real  property  contains  a  general  covenant  of  title, 
it  will  operate  as  an  estoppel  against  an  after-acquired  title 
included  in  the  terms  of  the  covenant.  But  it  is  denied 
that  the  appellant  is  estopped  from  claiming  the  after-ac- 
quired fifth  interest  in  said  lot,  obtained  from  Lownsdale 
under  the  deed  of  May,  1861,  in  consequence  of  any  terms^ 
recital,  averment,  or  covenant,  contained  in  the  deed  of 
December,  1860.  The  language  of  the  granting  clause,  in 
said  last-mentioned  deed,  is  very  strong.  It  contains  more 
words  than  necessary  to  pass  the  actual  interest  Risley  had ; 
but  does  it,  in  legal  effect,  purport  to  convey  anything  moro 
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than  the  interest  Rislej  then  had?  The  authorities  seem 
to  be  somewhat  oonflicting  upon  the  queation^  as  to  whetjier 
there  is  a  difference  between  a  deed  granting  the  rights  title 
and  interest  of  the  grantor,  and  one  which  grants  the  prem- 
ises. The  <^oe  of  our  modem ,  conveyances  is  simply  to 
convey  the  estate  which  the  grantor  has.  At  common  law, 
such  conveyance  would  only  operate  to  raise  a  use ;  but,  by 
form  of  the  statute  of  uasa,  the  use  was  transferred  into 
possession,  and  the  interest  of  the  cestui  que  use  into  a  legal 
estate. 

There  was  also  at  oommon  law,  in  certain  deeds,  an  im- 
plied covenant  of  title.  This,  however,  depended  upon 
the  fhrtLBeology  of  the  granting  clause.  When  the  words 
'1  have  given''  (dedi)  were  used  certain  covenants  were  im- 
plied, but  not  so  when  the  word  grant  (cancessio)  was  em- 
ployed (2  Caine's  B.  188) ;  but  our  statutes  have  abolished 
implied  covenants  in  all  cases  (Mis.  Laws,  ch.  6,  §  6), 
and  have  provided  that  a  deed  of  quit-claim  and  release,  of 
the  fonn  in  common  use,  shall  be  sufficient  to  pass  all  the 
interest  which  the  grantor  could  lawfully  convey  by  a  deed 
of  bargain  and  sale. 

It  seems  to  me  from  principle,  as  well  as  from  express  en- 
actment of  statute,  that  it  is  the  policy  .of  the  law  to  bind 
a  party  to  a  deed  only  by  express  stipulation  covenant  The 
office  of  a  deed  is  ordinarily  performed  when  it  operates  to 
transfer  to  the  grantee  the  existing  title  of  the  grantor  to 
the  thing  granted. 

Under  this  view  of  the  case,  I  cannot  believe  that  the 
words  in  the  granting  clause  of  the  deed  of  December, 
1860,  show  any  intent  to  convey  from  Eisley  and  wife  to 
Goodnough  any  better  or  further  title  than  the  grantor  then 
had. 

I  cannot  imagine  how  there  could  have  been  any  other  in- 
terest, unless  it  be  claimed  that  the  terms  ^'grant^  bargain 
and  sell,"  etc*,  used  in  said  deed  in  reference  to  the  property 
in  question,  imply  that  the  grantors  were  the  absolute  owners 
of  said  property,  and  this  I  would  regard  as  contrary,  at  least, 
to  the  spirit  of  the  provisions  of  our  statute,  and  to  the  prin- 
ciples of  law  on  that  subject. 
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The  next  question  I  propose  to  consider  is  as  to  the 
efiFect  of  the  covenant  contained  in  the  deed  of  December, 
1860. 

This  is  a  special  covenant  of  quiet  enjoyment,  not  as 
against  all  th^  world,  but  against  the  grantors  and  their 
heirs  lawfully  claiming  or  to  claim  the  same.  It  was  con- 
tended by  the  cotmsel  for  the  respondent,  and  with  much  rea- 
son, that  ihe  appellant  undertook,  by  the  terms  of  the 
covenant,  to  warrant  and  defend  Goodnough,  his  heirs  and  as- 
signs, against  any  claim  the  appellant,  or  his  heirs,  might 
attempt  to  assert ;  that  it  would  be  a  violation  of  the  under- 
taking in  that  behalf  to  buy  an  outstanding  title  and  attempt 
to  claim  under  it. 

If  it  could  be  reasonably  supposed  that  the  covenant  re- 
ferred to  was  intended  as  an  indemnity  against  personal 
acts  of  the  covenantor  there  would  be  more  force  in  the 
position.  But  a  covenant  in  a  deed  to  real  property  must, 
it  seems  to  me,  be  presumed  to  relate  either  to  the  condi- 
tion of  the  title  or  to  a  further  assurance  regarding  it;  at 
least  I  am  of  the  opinion  that  the  covenant  in  question  re- 
lates in  some  form  to  title,  and  was  not  intended  as  a  per- 
sonal engagement  The  question  then  is,  what  is  its  legal 
effect?  If  it  had  been  a  general  covenant  to  warrant  and 
defend  the  grantee  in  the  quiet  and  peaoeatble  possession  of 
the  lot  in  question  it  would  undoubtedly  operate  as  an 
estoppel  against  the  appellant  and  all  persons  claiming  un- 
der him.  But  have  we  the  right  to  give  a  covenant  of  the 
description  of  the  one  under  consideration  the  same  legal 
effect?  I  cannot  so  conclude.  The  covenant  in  question 
only  is  to  defend  the  grantee,  his  heirs  and  assigns,  in  the 
quiet  and  peaceable  possession  of  the  property  against  the 
claims  of  the  covenantor,  or  persons  claiming  from  him, 
and  must  necessarily  mean  existing  claims,  not  claims 
which  the  covenantor  might  thereafter  acquire.  That  could 
not  have  been  the  intention,  for  it  would  certainly  be  no 
more  damaging  for  the  covenantor  to  acquire  an  outstand- 
ing claim  and  assert  it,  than  for  the  holder  of  such  claim  to 
assert  it;  and  I  think  it  not  only  a  reasonable  construction, 
but    the    obvious    intention    of    the    parties,  that  appellant 
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should  only  warrant  and  defend  against  claims  he  had  cre- 
ated—in other  words,  against  his  own  act  done  or  suffered, 
whereby  the  title  conveyed  might  be  jeopardized.  He  had 
purchased  from  Chapman  the  lot  in  question,  but  acquired 
DO  title  except  actual  possession  and  the  conditional  covenant 
of  Lowndsdale  before  mentioned,  arid  Lownsdale  never  ac- 
quired any  title  to  said  lot  from  the  United  States  except 
one-fifth  interest 

In  this  condition  of  affairs,  the  appellants  made  the  deed 
of  December,  1860,  to  Goodnough,  in  which  they  bound  them* 
selves  concerning  the  title  by  the  covenant  contained  therein. 
If  it  had  been  intended  by  the  parties  that  appellants  should 
be  bound  to  defend  Goodnough,  his  heirs  and  assigns  gener- 
ally, and  against  every  one,  why  did  they  not  have  a  general 
covenant  to  that  effect  inserted  in  said  deed  ?  It  appears 
very  plain  to  me  that  the  parties  to  that  deed  only  intended 
to  pass  to  Goodnough,  his  heirs  and  assigns,  the  unincum- 
bered title,  interest  or  right  which  Risley  had  acquired  from 
Chapman,  and  undoubtedly  a  party  might  be  bound  by  per- 
sonal obligation  not  to  buy  any  outstanding  claim  against 
property.  But  I  do  not  believe  that  is  the  effect  of  this 
covenant,  or  was  so  intended  by  the  parties.  If  I  am  cor- 
rect in  this,  then  the  appellant  can  assert  the  claim  to  the 
fifth  interest  in  said  lot  which  he  purchased  from  Lownsdale 
without  violating  the  terms  of  the  covenant  in  question,  and 
the  deed  to  Goodnough  cannot  in  any  event  operate  as  an  es- 
toppel. The  general  theory  upon  which  the  law  of  estoppel 
by  deed  is  applied,  is  to  prevent  circuity  of  action,  and  I  be- 
lieve this  to  be  the  true  doctrine. 

Senator  Tracy,  in  the  case  of  Jackson  v.  Waldron  (18 
Wend.  208),  says:  ^That  the  best,  most  rational,  and  only 
general  principle  which  can  be  extracted  from  the  numerous 
and  contradictory  decisions  upon  the  subject  is,  that  in  or- 
der for  a  matter  to  operate  as  an  estoppel  in  a  deed,  it  should 
l»e  such  matter,  and  so  alleged,  that  if  untrue,  the  party  al- 
leging it  would  be  liable  in  some  form  of  action,  either  in  law 
c»r  equity,  to  respond  in  damages  to  the  party  injured  for  a 
covenant  broken,  or  for  a  deceit  and  fraud.*' 

This  view,  to  my  mind,  is  a  very  satisfactory  test      I  am 
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aware,  however,  that  it  has  been  attempted  recently  to  place 
the  rule  on  different  grounds — to  place  it  upon  the  basis  of 
giving  effect  to  the  intentions  of  the  parties  as  expressed  in 
the  deed,  and  I  would  have  no  objection  to  its  application. 
in  such  cases,  provided  such  intentions  were  clearly  exr 
pressed ;  but  to  speculate  as  to  what  the  parties  to  a  deed 
intended  to  convey  in  the  absence  of  averment,  recital  or 
covenant,  would  be  uncertain  indeed.  In  the  case  under 
consideration,  there  would  be  a  breach  of  the  covjenant  in 
question,  had  Lownsdale  made  the  claim  to  the  fifth  in- 
terest, instead  of  transferring  it  to  the  appellant,  and  I  can- 
not think  it  is  any  such  breach  for  the  appellant  to  acquire 
it  and  assert  a  claim  thereto.  This  is  so,  at  all  events,  if 
the  construction  I  place  upon  the  covenant  is  correct  The 
deed  could  not,  therefore,  operate  as  an  estoppel  upon  the 
principle  of  avoiding  circuity  of  action,  and  if  claimed  upon 
the  other  ground,  it  is  necessary  to  establish  that  the  par- 
ties to  the  deed  intended  to  convey  this  after-acquired  in- 
terest, and  that  such  intention  is  expressed  in  the  deed. 
Viewing  the  transaction  by  the '  light  of  surrounding  cir- 
cumstances, as  shown  by  the  pleadings  in  the  case,  and 
considering  the  various  parts  of  the  deed  when  taken  to- 
gether, I  do  not  think  such  intention  is  shown.  The  ques- 
tion is  by  no  means  free  from  doubt,  but  I  think  the  doubt 
arises  more  from  the  peculiar,  and  I  might  say  awkward, 
language  employed  in  the  deed,  than  from  any  embarrass- 
ment in  construing  covenants  of  this  character.  A  cov- 
enant against  a  grantor  has  had  a  long  and  well-established 
signification,  and  I  am  not  aware  that  the  Courts  have  at- 
tempted to  construe  said  covenant  as  meaning  anything 
more  than  I  have  indicated ;  that  is,  that  the  grantor  and 
his  heirs  will  defend  against  his  past  acts.  The  parties  to 
this  deed  have  chosen  that  kind  of  covenant,  and  I  do  not 
think  its  effect  should  be  extended  unless  the  language  is 
unmistakable,  and,  as  I  have  before  remarked,  it  could 
not  have  been  the  intention  of  the  parties  that  the  grantor 
undertook  merely  to  disqualify  himself  and  his  heirs  from 
asserting  an  outstanding  title,  leaving  all  other  persons  free 
to  do  so.      When  the  appellant  procured  title  from  Lown»- 
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dale  of  the  fifth  part  of  the  lot  in  question^  he  succeeded  to 
aU  the  rights  of  Lownsdale  respecting  it,  and  if  Lownsdale 
or  his  grantor  had  the  legal  right  to  demand  this  interest^  why 
should  not  the  appellant  be  permitted  to  do  so  t 

For  the  foregoing  reasons  the  decree  of  the  Coort  below 
should  be  reversed. 


a  K  HANNAH,  District  Attorney  of  the  First  Judicial 
District,  Eespondent,  v.  GILES  WELLS,  Jr.,  JOHN 
W.  WELLS,  WM.  SONQER  and  GILES  WELLS, 
Sr.,  Appellants. 

AUTHOBXTT  OF  TBB  DiBTBIGT  ATTOBIVST  TO  SUB  IN  HIS  OWN  KaME. — Hid 

District  Attorney  is  authorized  by  statute  to  sue  as  plaintiff  in  a 
civil  action  brought  on  an  undertaking  given  as  bail  in  a  criminal 


OOKFLUN'r  IN  AN  LTxuEBXAKiNe.^ —  III  a.ioiTU  actlofi  OB  an  undertaking 
in  the  nature  of  bail  for  defendant's  appearance  in  a  criminal  case, 
the  compl(iint  should  show  that  the  prisoner  was  charged  with  a 
crime,  and  it  is  not  sufiSciettt  to  state  that  he  was  eharged  with 
''shooting  and  killing^'  another. 

Cbabok  need  not  be  in  Wbitinq. —  Where  a  defendant  is  brought  before 
a  committing  magistrate  on  a  charge  of  ielony,  it  is  not  essential 
to  the  jurisdiction  that  the  charge  should  be  in  writing. 
P^  Mc Arthur,  /.,  Hiti^Hngi 

SXATClf ERT  OF  ORTHE  ^EIAROE0  IN   AN   XlNnEVTAKINtf  ON   ABBBST. — ^It   Ifl 

not  necessary,  in  order  to  create  a  liability  against  the  sureties  on 
an  undertaking  on  arrest  for  crime,  that  the  crime  for  which  the 
person  is  admitted  to  bail  should  be  set  forth  or  described  in  the 
undertaking  of  bail  with  the  same  exactness  that  is  required  in  an 
indictment  or  committnent.  It  is  su0ieient  if  the  crime  is  referred 
to  in  general  terms. 
Idem. — Every  killing  of  a  hmnan  being  is  presumed  to  be  unlawful.  The 
words  "shooting  and  killing"  describe  a  crime  generally,  and,  in  an 
nndertaking,  in  a  criminal  proceeding,  are  a  sufl^cient  descriptioq  of 
the  crime  charged  to  create  a  liability  against  the  sureties  thereon. 

Appeal  from  Jackson  County. 

The  facts  are  stated  in  the  opinion  of  the  Courb 

E,  Steel,  for  Appellants. 

/.  H,  Stinson  and  J.  B.  Neal,  for  Eespondent 
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By  the  Court,  Uptoxsf,  C.  J. : 

This  ^appeal  is  from  a  judgment  of  the  Circuit  Court  over- 
ruling a  demurrer  to  the  complaint  in  an  action  on  an  un- 
dertaking as  bail  in  a  criminal  case. 

The  demurrer  specifies  two  pointe  of  objection,  the  first 
being  that  the  State  and  not  the  District  Attorney  should 
have  been  plaintiff  in  the  cause,  and  the  other  that  it  does 
not  appear  on  the  face  of  the  complaint  that  the  Court  in 
whidi  the  undertaking  was  required  had  jurisdiction  of  the 
subject 

The  action  is  brought  in  the  name  of  H.  K.  Hannah, 
IKstrict  Attorney  of  the  First  Judicial  District^  as  plaintiff, 
and  the  appellants  claim,  in  support  of  the  first  point,  that 
the  case  is  within  the  provision  of  §  27  of  the  Civil  Code, 
that  ^^every  action  shall  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  except  as  otherwise  provided  in  §  29/' 
The  appellants  rely  on  the  circumstance  Ihat  §  27  and  the 
following  sections  specify  certain  exceptions,  and  they  claim 
that  the  express  mention  of  these  exceptions  excludes  all  oth- 
ers, and  shows  that  the  Legislature  intended  there  should  be 
no  other  exceptions  than  those  there  mentioned. 

The  respondent  relies  on  §  342  of  the  same  Act,  which  pro- 
vides that  "fines  and  forfeitures  may  be  recovered  by  an  ac- 
tion at  law  in  the  name  of  the  officer  or  person  who  by  law 
is  authorized  to  prosecute  for  them."  The  rule  invoked  by 
the  appellant  that  express  mention'  of  specific  exceptions 
raises  an  inference  against  all  other  similar  exceptions,  is 
an  acknowledged  rule  of  construction  in  all  cases  where  it  is 
applicable ;  but  the  present  case  is  not  within  the  rule.  The 
respondent's  right  to  appear  as  plaintiff  is  not  based  upon 
an  inference,  but  upon  a  direct  affirmative  enactment,  and 
the  exceptions  above  referred  to  include  "persons  speciaUy 
authorized  by  statute"  among  those  who  may  sue,  although 
not  the  real  parties  in  interest. 

Penal  statutes  frequently  direct  what  disposition  shall  be 
made  of  fines  recovered,  and  various  statutes  provide  differ- 
ent modes  of  disposing  of  the  money  thus  obtained.  In 
some  cases  .fines  or  forfeitures  go  to  a  particular  municipal 
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corporation;  in  other  cases^  to  a  particular  fund  or  object; 
and,  in  still  other  cases,  the  money  recovered  on  a  fine  or  for- 
feiture may  be  devoted  to  several  different  purposes;  and  it 
may  be  in  some  cases  a  matter  requiring  much  consideration 
to  determine  who  may  be  the  real  party  in  interest  Sec- 
tion 342  (Civil  Code)  simplifies  the  proceeding  by  permit- 
tisg  the  action,  in  all  these  ca$es,  to  be  brought  in  the  name 
of  the  officer  who  is  authorized  tx>  sue.  It  being  expressly 
provided  that  actions  of  this  class  may  be  brought  in  the  name 
of  the  officer,  and  the  provision  not  being  repugnant  to  the 
more  general  provision  above  referred  to,  the  Court  is  of  the 
opinion  that  the  action  is  properly  brought  in  the  name  of 
the  officer. 

On  the  second  point,  that,  by  the  complaint,  it  does  not 
appear  that  the  Court^  in  which  the  undertaking  was  re- 
quired, had  jurisdiction,  it  is  necessary  to  observe  a  disr 
tinction  between  a  statement  of  the  essential  facts,  and  a 
statement  of  the  evidence  that  will  sustain  or  establish  a 
cause  of  action.  As  the  case  is  now  presented,  the  Court 
is  not  called  upon  to  determine  whether  the  evidence  men- 
tioned in  the  complaint,  and  which  the  plaintiff  claims  the 
ri^t  to  introduce^  is  sufficient  to  establish  a  cause  of  ac- 
ticm. 

The  complaint  alleges  that  on  an  examination  had  before 
a  Justice  of  the  Peace,  Joseph  Wells  was  held  to  answer  the 
charge  of  ^'shooting  and  killing  one  James  Dennis;"  that 
these  defendants  entered  into  an  undertaking  for  the  ap- 
pearance of  the  said  Joseph  Wells  in  the  Circuit  Court, 
etc,  to  answer  the  chai^  of  shooting  and  killing  one  James 
Dennis,  and  that  the  said  Joseph  Wells  afterwards  made  de- 
fault 

The  principal  point  made  in  this  connection  by  the  ap- 
pellants is,  that  it  is  not  shown  by  the  complaint  that  Joseph 
WeUs  was  charged  with  a  crime;  that  it  should  be  alleged 
that  the  examination  .was  upon  a  charge  of  murder  or  man- 
slau^ter,  or  at  least  that  the  prisoner  was  charged  with  some 
<Time  known  to  the  law,  otherwise  the  Justice  would  have  no 
jurisdiction,  and  the  undertaking  would  be  void. 

The  complaint  also  avers  that  the  Grand  Jury  found  an  in- 
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dictment  charging  said  Wells  with  the  crime  of  anurder  in 
shooting  and  killing  James  Dennis,  and  sets  out  copies  of 
the  undertaking  an(l  of  the  entry  of  default,  but  it  is  not  di- 
rectly alleged  that  Wells  "had  been  charged  with  murder  at 
the  time  he  was  admitted  to  bail  on  the  undertaking  in  ques- 
tion. 

It  was  admitted  on  the  argument  that  the  undertaking  re- 
cites that  Wells  was  held  to  answer  on  a  charge  of  "shoot- 
ing and  killing  James  Dennis,"  and  that  there  was  no  writ- 
ten complaint  on  file  charging  a  crime  in  other  language  than 
that  used  in  the  recital,  and  the  case  has  been  argued  on  the 
theory  that  unless  the  allegations  of  the  complaint  in  this 
cause  can  be  sustained  as  setting  forth  a  cause  of  action,  no 
action  can  be  maintained  upon  the  undertaking. 

It  is  assumed  that  if  there  was  not  a  written  complaint 
laid  before  the  magistrate,  sufficient  of  itself  to  l^e  sustained 
as  charging  a  crime,  there  can  be  no  proof  that  the  magistrate 
had  jurisdiction. 

The  respondent  claims^  substantially,  that  the  defects  in 
the  complaint  and  in  the  recitals,  set  otrt  in  the  undertaking, 
are  defects  in  form  only,  which  should  be  disregarded,  and 
that  inasmuch  as  the  complaint  sets  out  correctly  the  cir- 
cumstances that  transpired  in  the  Magistrate's  Court,  it  is 
in  proper  form  and  presents  the  merits  of  the  case.  As- 
suming that  all  the  material  facts  that  can  be  proved  are 
now  before  the  Court,  he  urges  that  parties  who  have  en- 
tered into  an  undertaking  of  this  kind  should  not  be  per- 
mitted to  defeat  their  contract  because  of  a  mere  matter  of 
form;  that  the  objections  to  the  form  of  charging  the  crime 
should  have  been  made  before  the  committing  magistrate, 
and  that  the  informality  of  the  charge  should  be  deemed 
waived.  He  cites  authorities  to  the  eflFect  that  an  admin- 
sion  in  the  recitals  of  an  undertaking  that  the  defendant 
was  duly  held  to  bail  will  estop  the  sureties.  If  it  is  true, 
as  this  argument  assumes,  that  the  defendant  Wells  was 
legally  in  custo<ly,  charged  with  felony,  and  was  released 
at  the  request  and  on  the  undertaking  of  the  defendants, 
not  only  public  policy  but  correct  practice  requires  the 
Court  to  sustain  a  complaint  setting  out  those  facts;  and  if 
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it  were  clear  that  this  ccmiplaiut  states  all  tbe  essential  facts, 
that  can  be  proven^  in  regard  to  the  nature  of  the  charge  and 
the  magistrate's  jurisdiction,  this  Court  would  be  disposed 
to  go  to  the  limit  of  its  discretion  in  sustaining  its  allega- 
tions; bat  the  complaint  states  circumstances  and  leaves  the 
important  f act^  in  r^ard  to  the  arrest  and  custody  being  on 
a  charge  of  felony^  to  be  inferred.  The  respondent  asks  the 
Conrt  to  inf er,  from  tbe  circumstances  set  out,  a  fact  which 
is  not  alleged ;  namely^  that  the  defendant  was  charged  with 
a  felony.  The  pleader  should  state  the  essential  facts  which 
ke  thinks  will  be  inferred  ftom  the  proof,  and  leave  the  cir- 
cumstances to  be  adduced  on  tiie  trial  in  support  of  the  truth 
of  what  is  alleged. 

One  branch  of  the  fact  necessary  to  constitute  the  cause 
of  action  is,  that  tha  defendant  Wells  was  charged  with  a 
crime  -^  that  an  aKamination  was  had,  and  he  waa  held  to 
answer,  or  at  least  that  he  was  in  custody  on  the  charge. 
The  pleader  should  have  charged  these  facts,  if  he  believed 
them  to  be  true,  and  he  should  not  insert  in  the  complaint 
what  he  beliei^es  to  be  the  proofs,  and  omit  the  laaterial  fact 
which  he  thinks  those  proofs  will  establish. 

If  an  BYeiment  that  Wells  was  charged  with  a  cringe  shall 
be  put  in  issue,  and  a  question  arises  on  the  trial  as  to  the 
sufficiency  of  the  evidence  to  prove  that  he  was  charged  with 
murder,  the  question  whet}ier  the  complaint  against  the 
prisoner  was  sufficient  can  be  finally  determined  on  the  trial 
I  am  of  opinion  that  the  complaint  in  this  cause  cainnot  be 
sustained,  hut  that  final  judgment  on  the  merits  of  the 
cause  should  not  be  rendered  in  favor  of  the  defendants  at 
the  present  time,  because  it  is  evident  from  the  arguments 
of  counsel  that  the  subjectrmatter  that  was  intended  to  be 
litigated  is  not  before  the  Court  I  cannot  assent  to  the 
position  assumed  by  the  counsel  of  the  appellant,  that  the 
defect  in  the  form  of  the  complaint  filed  in  the  Justice's 
Court  is  fatal  to  the  jurisdiction  of  the  committing  mag- 
istrate. In  cases  where  a  felony  is  charged,  the  law  does 
not  require  that  the  complaint  shall  be  in  writing  before  the 
magistrate  can  have  jurisdicticm  to. proceed  in  the  discharge 
of  his  dutiea     It  is  of  constant  occurrence  that  persons  ar^ 
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•brought  before  magistrates  without  warrant,  and  charged 
with  crime  by  persons  who  perhaps  are  unable  to  write,  and 
much  less  able  to  draw  up  a  criminal  charge  in  apt  words. 
Any  person  who  sees  a  felony  committed  is  authorized  to 
arrest  a  felon  without  a  warrant  and  take  him  before  a  mag>- 
istrate ;  and  there  is  nothing  in  the  statute,  or  the  nature  of 
the  proceeding,  to  render  it  necessary,  or  reasonable,  that 
the  magistrate  should  set  about  drawing  up  a  formal  writ- 
ten charge  before  he  commences  the  examination  of  wit- 
nesses. 

Under  §  383  he  has  power,  if  a  continuance  beocmies  nec- 
essary, to  commit  the  defendant  or  to  discharge  him  upon 
his  giving  bail,  before  the  examination  is  commenced,  and 
if  no  continuance  is  required  he  proceeds  immediately  with 
the  examination.  Bail  may  be  taken  before  a  formal  written 
charge  is  filed.  Before  a  defendant  can  be  put  upon  his 
trial  in  a  criminal  case  there  must  be  a  written  complaint 
(Crim.  Code,  §§  82  and  83) ;  but  when  application  is  made 
for  a  warrant  of  arrest  under  §  343  of  the  Criminal  Code, 
or  when  a  defendant  charged  with  felony  is  brought  before 
a  magistrate  for  examination  upon  an  arrest  without  a  war- 
rant, under  §  379,  the  law  does  not  require  that  the  com- 
plaint shall  be  in  writing  before  the  magistrate  has  jurisdic- 
tion to  take  evidence  in  the  former  case,  or  to  proceed  with 
the  examination  in  the  latter.  The  complaint  may  be  oral 
— ^the  nragistrate  must  inform  the  accused  of  the  charge ; 
but  it  is  not  made  essential  to  the  jurisdiction  that  the 
dhiarge  shall  be  previously  reduced  to  writing.  Section  401 
of  the  Act  provides  that  "if  it  appear  from  the  examina* 
tion  that  a  crime  has  been  committed,  and  that  there  is  suf- 
ficient cause  to  believe  the  defendant  guilty  thereof,"  the 
defendant  must  be  held  to  answer ;  and  it  has  been  held  un- 
der similar  statutes  that  when  the  evidence  fails  to  show 
that  the  crime  specially  charged  or  designated  in  the  war- 
rant has  been  oonmiitted,  but  the  acts  proven  against  the 
defendant  constituted  a  different  crime  from  the  one  design 
nated,  the  magistrate  should  hold  the  defendant  to  answer 
for  the  crime  disclosed  on  the  examination.  There  is  not 
the  same  reason  for  requiring  the  charge  to  be  reduced  to 
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writing  pievioufl  to  such  prelimina^  examinatioii,  as  for  ^ 
qoiring  it  in  cases  -where  the  hearing  is  to  be  followed  by 
final  judgment,  and  I'  think  our  statute  is  in  conformity  with 
the  general  course  of  practice  in  the  United  States  in  failing 
to  require  a  written  complaint  before  the  natare  of  the  trans- 
action is  ascertained  from  the  examination. 

This  being  the  rule  prescribed  by  statute,  it  is  not  neces- 
aaiy  to  the  jurisdiction  of  the  committing  magistrate  that 
there  should  be  a  written  'complaint  charging*  tiie  crime  with 
that  certainty  that  is  required  in  an  indictment,  and  this 
Court  would  not  be  justified  in  assuming  that  under  proper 
allegations  the  plaintiff  must  fail  for  want  of  prck)f .  The 
question  is  not  before  us,  and  this  Court  does  not^  at  the 
present  time,  undertake  to  determine  in  what  manner  the 
jurisdiction  of  the  committing  magistrate  may  be  proved 
on  the  trial,  nor  do  I  wish  to  be  understood  ais  expressing  an 
opinion  on  the  questions  whether  a  written  complaint  or  an 
order  holding  a  defendant  to  answer,  couched  in  the  terms  set 
forth  in  the  complaint,  ought  to  be  received  as  proof  on 
the  trial.  The  demurrer  anust  be  sustained  on  the 
ground  that  the  complaint  fails  to  show  that  the  .pris- 
oner, for  whose  release  the  undertaking  was  given,  was 
charged  with  crime. 

For  reasons  above  stated,  the  cause  will  be  remanded,  that 
the  respondent  may  have  an  opportunity  to  make  such  appli* 
cation  to  the  Circuit  Court  as  he  may  deem  proper. 

McAbthijb^  J.,  dissenting: 

I  am  unable  to  concur  with  the  views  expressed  and  the 
conclusion  reached  by  my  brethren  upoti  the  second  point  dis- 
cussed in  the  opinion  just  read  by  the  Chief  Justice.  Assur- 
edly the  undertaking  of  bail  was  a  contract,  and  one,  too, 
which  must  be  construed  most  strongly  in  favor  of  the  State, 
and  the  parties  signing  the  same  must  strictly  comply  with 
its  terms.  (Barney  v,  Newcolm,  9  Cush.  66 ;  Champlain  v. 
The  People,  2  N.  Y.  82.) 

I  am  of  opinion  that  it  is  not  necessary,  in  order  to  create 
a  liability,  that  the  crime  for  which  a  person  is  admitted 
to  bail  be  aet  forth  or  described  in  the  undertaking  of  bail 
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with  the  same  exiactiieBS  as  Is  require^  in  an  indictment  or 
a  commitment,  and  that  it  is  sufficient,  if  the ,  same  is  re- 
ferred to  in  general  terms.  (State  v.  Marshall,  21  Iowa, 
143.) 

What  is  the  object  of  an  undertaking  of  bail !  Certainly 
not  to  change  a  person  with  a  crime  for  the  purpose  of  en- 
tering upon  an  examination  therefor,  but  simply  that  the 
sureties  will  secure  the  attendance  of  the  partj  in  conformity 
with  the  terms  of  their  contract. 

It  is  said  that  ^^one  branch  of  the  facts  necessary  to  con- 
stitute the  cause  of  action  is  that  the  defendant  Wells  was 
before  a  oziagistrate  charged  with  a  crime,  that  an  examina- 
tion was  had,  and  that  he  was  held  to  answer;"  and  it  is 
obyious  that  the  complaint  is  held  insufficient  upon  the 
assumption  that  it  does  not  show  that  Wells  was  charged 
with  the  commission  of  a  crime.  The  undertaking  recites, 
and  the  complaint,  following  the  written  instrument,  alleges, 
that  Wells  wad  held  to  answer  ^^on  a  charge  of  shooting 
and  killing  James  Dennis,".  I  am  wholly  satisfied  tbat 
^^shooting  and  killing"  and  "homicide"  arp  convertible 
terms.  '  Of  course  I  concede  that  an  indictment' charging 
Wells. with  simply  "shooting  and  killing  James  Dennis," 
without  other  allegations  of  intent,  malice,  etc,  would  bQ 
insuffleient  But  liie  case  in  hadd  is  not  that  of  an  indict- 
ment. Wells  was  before  the  magistrate  iofr  examination,  and 
that  officer,  haying  sufficient  cause  to  believe  that  he  had  shot 
and  killed  James  Dennis,  held  him  to  answer  and  admitted 
him  to  bail. 

The  rules  governing  common  law  recognizances  are  from 
analogy  applicable  to  these  statutory  undertakings,  and  at 
common  law  it  was  only  necessary  to  set  out  in  the  recogni- 
zance the  kind  or  class,  and  not  the  particular  degree  of  the 
crime  for  which  the  party  was  to  answer.  (1  Stew,  and  Port. 
465 ;  Simpson  v.  Commcnwealth,  1  Dana,  523 ;  Common- 
wealth V.  West,  Id.  165.) 

I  cannot  appreciate  the  force  of  that  reasoning  which 
enables  a  surety  to  avoid  his  liability  upon  an  undertaking, 
after  default  of  the  principal,  upon  the  ground  that  the 
crime  is  not  set  out  technically,  when  our  statute  itself  only 
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requires  a  brief  statement  of  the  natuie  of  the  crime  to  be 
inserted  in  the  undertaldiig.    (Crim,  Code,  §  267.) 

The  contract  was  a  voluntary  contract*  By  it  the  sure* 
ties  became  the  friendly  jailers  of  the  principal.  It  stands 
on  its  own  terms>  and  is  independent  of  any  previous  pro- 
ceedings. {McCarty  v.  The  State,  1  Blackfotd,  339.)  I 
have  already  stated  its  object,  and,  in  construing  it^  that 
object  should  certainly  not  be  lost  sight  of.  {Blo&sorti  v.  Qrif-* 
fm,  18  N.  T.  669;  Atwood  v.  Cobb,  16  Pick.  229.) 

It  seems  to  me  that  the  whole  case  turns  upon  the  solu* 
tion  of  the  question  whether  in  using  the  words  ^^shooting 
and  killing^''  the  draftsman  filled  the  measure  of  the  stat* 
ate,  which  provides  that  in  an  undertaking  of  bail  the  crime 
may  be  briefly  described  or  generally  designated*  If  "shoot- 
ing and  killing"  is  not  a  crime,  if  the  words  do  not  describe 
a  crime  generally,  the  allegation  in  the  complaint  predicated 
thereon  is  insuJSScient  and  the  demurrer  is  well  taken,  other- 
wise not. 

I  have  said  that  "shooting  and  killing"  and  "homicide" 
are  convertible  terms.  In  1  Hawkins,  Pleas  of  the  Crown^ 
ch.  8,  §  2,  homicide  is  described  to  be  "the  killing  of  a 
man  by  a  man."  Wells  shot  and  killed  Dennis;  therefore. 
Wells  committed  homicide.  Is  homicide  a  crime  ?  From 
the  time  of  Sir  Michael  Foster,  who  first  Collected  and  sys- 
tematized the  principles  of  the  modem  law  of  homicide^ 
down  to  the  present  day,  the  law  has  been,  and  now  is^  that 
every  killing  of  a  human  being  is  presumed  to  be  unlawful. 
(Hawkins,  vol.  1,  ch.  31,  §  32 ;  Gilbert,  Ev.  234 ;  Blackstone, 
4  Com.  201 ;  Phillips,  1  Ev.  ch.  10,  §  2,  and  Greenleaf,  1 
Ev.  §  34.)  Even  Bishop  (2  Cr.  Law,  §  616  e^  seq.),  admits 
this  to  be  the  undoubted  law.  Nor  are  we  left  to  the  text 
writers  alone ;  the  reports  are  full  of  cases  directly  and  em- 
phatically in  point.  In  State  v.  Anderson  (2  Tenn.  6),  the 
broad  doctrine  is  laid  down  that,  homicide  is  presumed  to 
be  murder  unless  extenuating  circumstances  are  shown.  In 
the  celebrated  Self  ridge  case  Ch.  J.  Parker  told  the  jury 
that  when  a  homicide  is  committed  the  law  implies  malice. 
In  People  v.  McLeod  (1  Hill,  377-436),  it  was  held  that  "all 
Homicide  is  presumed  to  be  malicious,  and,  therefore,  mur- 
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der,  until  the  bontrary  appears  from  evidence."  In  HiU  v. 
Commonwealth  (2  Qratt  594)  ^  the  law  was  laid  down  to  be 
that  every  homicide  was  prima  facie  murder;  so  also  in 
Choice  V.  The  8taie  (31  Geo.  424,  464),  and  Clarke  v.  The 
State  (86  Qeo.  75).  The  same  rale  was  held  in  a  late  cap- 
ital case  in  England.  {Regvna  v.  Moloney,  9  Cox,  Cr.  Ca.  6.) 
The  presumption  that  all  homicide  is  unlawful  prevails  in 
Ohio  (State  v.  Turner,  1  Ohio  St.  422,  and  State  v.  Town, 
Id.  76)  ;  in  Mississippi  {Hogue  v.  The  Stale,  34  Miss.  616)  ; 
in  Illinois  {Murphy  v.  The  People,  37  lU.  447) ;  in  Minne- 
sota {The  State  v.  Shippey,  10  Minn.  223) ;  in  Kentucky 
{Smith  V.  Commonwealth,  1  Duvall,  224) ;  in  Pennsylvania 
{Cathcart  v.  Commonwealth,  37  Penn.  108;  Coin  v.  Drum, 
58  Penn.  9 ) .  It  is  useless  to  multiply  citations ;  even  a  cur* 
sory  examination  will  show  that  the  whole  current  of  author- 
ities supports  the  proposition. 

I  am  aware  that  the  force  of  some  of  the  authorities  cited 
is  broken  by  the  provision  of  our  Criminal  Code,  §  619, 
which  provides  that  ^'there  shall  be  some  other  evidence  of 
malice  than  the  mere  proof  of  killing  to  constitute  murder 
in  the  first  degree,  unless  the  killing  was  effected  in  the  com- 
mission or  attempt  to  commit  a  felony.''  In  this  State  the 
mere  fact  of  killing  does  not  raise  so  strong  a  presumption 
of  malice  as  to  warrant  a  conviction  of  murder  in  the  first 
degree,  but  it  may  warrant  a  conviction  of  murder  in  the  sec* 
ond  degree,  or  of  manslaughter. 

For  the  foregoing  reasons  I  think  the  judgment  of  ihe 
Court  below  should  be  affirmed. 


AUGUST  DERKENY,  Appellant,  v,  LOUIS  BELFILS, 

Respondent. 

iHSTHUcnoNS. — Where  issue  is  joined  on  the  merits  in  an  action  lor 
goods  sold  and  delivered,  it  is  error  to  instruct  that  if  the  plaintiff 
had  sold  the  demand  before  the  commenoement  of  the  action  he  can- 
not recover. 

AppEAii  from  Benton  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 
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John  Kelsay  and  B.  8.  Strahan,  for  Appellant 
John  Burnett  and  W.  TT.  Thayer,  for  Respondent 
By  the  Court,  Upton,  C.  J. : 

This  appeal  is  from  a  judgment  of  the  Circuit  Court  for 
Benton  County,  rendered  in  favor  of  the  defendant  in  an  ac- 
tion for  goods,  wares  and  merchandise  sold  and  delivered. 

The  answer  denies  the  sale  and  delivery  of  the  goods,  but 
alleges  that  the  defendant  i*eceived  of  the  plaintiff  certain 
goods  to  be  sold  by  the  defendant,  and  to  be  paid  for  by 
him  as  fast  as  he  should  sell  them;  and  alleges  that  the  de- 
fendant retained  the  privilege  of  returning  to  the  plaintiff 
any  of  the  goods  remaining  unsold  whenever  the  defendant 
shonld  demand  a  return.  The  replication  denies  that  the 
goods  mentioned  were  received  by  the  defendant  upon  the 
tenns  set  forth  in  the  answer,  and  puts  in  issue  all  the  af- 
firmative allegations  of  the  answer. 

The  record  contains  several  assignments  of  error,  but  the 
(Hily  assignment  it  is  necessary  to  notice  here  is  the  exoep- 
ti<m  taken  to  an  instruction  to  the  jury,  to  the  effect  that  if 
the  jury  found  from  the  evidence  "that  the  plaintiff  sold  the 
account  sued  on  before  the  commencement  of  this  action,  ancl 
that  the  same  had  not  been  purchased  back  by  him,  the  ver- 
dict must  be  for  the  defendant. ^^  The  Circuit  Court,  by 
giving  this  instruction,  authorized  the  jury  to  determine  the 
controversy  upon  a  question  of  fact  not  put  in  issue  by  the 
pleadings,  and  this  Court  cannot  assume,  if  the  instruction 
was  improperly  given,  that  the  error  did  not  affect  a  sub- 
stantial right  of  the  plaintiff. 

The  distinction  between  pleas  in  abatement  and  defenses 
in  bar  of  the  action  has  been  recognized  and  sustained  in 
this  State  constantly  since  the  subject  first  came  before 
this  Court  in  the  case  of  Hopwood  v.  Patterson  (2'Ogn.  49), 
where  it  was  held  that  answers  in  the  nature  of  pleas  in 
abatement  should  be  pleaded  separately,  and  be  disposed 
of  before  an  ans\^^^  to  the  merits  is  considered.  We  can- 
not sustain  the  position  taken  by  the  respondent  in  this 
case  unless  we  not  oolv  disregard  the  rule  laid  down  in  that 
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case^  but  go  further  and  hold  that  one  who  has  pleaded  to 
the  merits  may  have  all  the  advantages  of  a  defense  in 
abatement  of  the  action  without  having  plead  in  abatement 
or  in  any.  manner  apprised  the  plaintiff  of  the  defendant's 
intention  to  contest  the  plaintiff's  right  to  sue  upon  the 
demand. 

The  respondent  urges  that  objections  to  the  com^petency  of 
evidence  cannot  be  raised  for  the  first  time  in  the  Appellate 
Court,  and  that  no  objection  was  made  to  the  introduction  of 
evidence  tending  to  show  that  the  plaintiff  had  sold  the  chose 
in  action  upon  which  he  sues.  The  bill  of  exceptions  is  si- 
lent as  to  whether  such  evidence  was  introduced,  and  we  can- 
not assume  error,  in  support  of  the  verdict  and  judgment, 
that  irrelevant  testimony  had  been  received  without  objec- 
tion, and  that  the  plaintiff  had  thus  waived  his  right  to 
except  to  the  instructions.  For  aught  that  isv  disclosed  by 
the  record,  the  error  was  oommitted  without  any  fault  or  neg- 
ligence  of  the  plaintiff. 

The  error  disclosed  was  not  only  calculated  to  affect  a  sub- 
stantial right,  by  diverting  the  attention  of  the  jury  from 
the  questions  they  were  called  to  try,  but  it  was  calculated 
to  place  the  plaintiff  in  the  attitude  of  being  bound  by  a  final 
judgment  on  the  merits,  when  the  fact  found  could  properly 
have  no  greater  effect  than  that  of  abating  the  action. 

[The  judgment  of  the  Court  below  was  reversed,  and  a 
new  trial  ordered. — Rep.] 


R   H.   MOORE,   Appellant,  v.    S.    F.    FLOYD    et    al., 

Respondents. 

Judgment. — ^A  party  cannot  claim  the  benefit  of  a  judgment,  and  at  the 
same  time  appeal  from  it. 

Appsal  from  Jackson  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

/.  F,  Waison,  and  Thayer  £  WUliama,  for  the  motion. 
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B.  F.  Dowell  and  W.  R.  Willis,  contra. 
By  the  Court,  Mc Abthub,  J. : 

At  the  November  term,  1871,  of  the  Circuit  Court  for 
Jadmon  County,  in  an  action  at  law,  Moore  obtained  a  ver^ 
diet  and  judgment  against  the  respondents  for  five  hundred 
dollars,  and  costs  and  disbursements  duly  taxed.  Upon  the 
trial  ^rtain  exceptions  .were  reserved,  and  the  bill  thereof 
was  allowed  and  signed  December  12,  1871.  On  January  2, 
1872,  the  judgment,  costs  and  disbursements  were  paid,  and 
full  satisfaction  thereof  was  entered  on  the  margin  of  the 
journal  by  Kelly,  one  of  Moore's  attorneys.  On  May  17, 
1872,  Moore,  by  his  attorney,  B.  F.  Dowell,  filed  notice  of 
appeal  to  this  Court,  which  notice  was  duly  served. 

Upon  this  state  of  facts  we  are  of  opinion  that  Moore 
waived  his  right  to  appeal.  A  party  cannot  claim  the  bene- 
fit of  a  judgment  and  at  the  same  time  appeal  from  it.  (Kelly 
V.  Bloom,  17  Abb.  Pr.  229.)  The  right  to  proceed  on  the 
judgment  and  enjoy  its  fruits,  and  the  right  of  appeal,  are 
not  concurrent;  on  the  contrary,  they  are  totally  inconsistent 
An  election  to  take  one  of  these  courses  was,  therefore,  a  re- 
nunciation of  the  other.  (Bennett  v.  Van  SycJcel,  18  N.  Y. 
484.)  The  election  was  made  when  the  amount  of  the  judg- 
ment, costs  and  disbursements  was  accepted  and  satisfaction 
thereof  entered.  In  this  case  the  judgment  became  a  dead 
record  long  before  the  notice  of  appeal  was  filed,  and  was  not, 
nor  could  it  be  revivified  by  the  filing  thereof.  The  motion 
must  be  granted,  and  the  appeal  dismissed. 

Appeal  dismissed. 


WILLAMETTE   FREIGHTING   COMPANY,   Respond- 
ent, V.  SAMUEL  STANNUS,  Appellant 

AssEssinsNTS  OF  STOCK  IN  PRIVATE  CJoRPORATiow. — When  a  sufficient 
amount  of  the  capital  stock  of  a  private  corporation  has  been  sub- 
scribed to  authorize  the  stockholders  to  proceed  to  the  election  of 
Directors,  after  the  election  thereof  assessments  may  be  legally  made 
upon  the  unpaid  stock  so  subscribed,  and  this  though  the  corporation 
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has  increased  its  capital  stock  and  the  entire  amount  of  the  shares 
of  the  original  stock  and  of  the  increased  stock  has  not  been  sub- 
scribed. It  is  otherwise,  where  subscription  to  the  entire  number 
of  the  shares  of  the  original  as  well  as  any  contemplated  increase 
of  stock  has  been  made  a  condition  precedent  to  the  exercise  of  the 
power  of  levying  assessments. 

SlOCKHOLDERS  MAT  BBOOICX  JAABLE  BKVOBX  THS  WHOLB  AMOUNT  OF  STOCK 

IS  Subscribed. — Stannus  subscribed  lor  and  took  twenty  shares  of 
stock  in  a  private  corporation,  and  promised  to  pay  the  company 
therefor  at  the  rate  of  fifty  dollars  per  share  in  gold  coin.  The 
only  conditions  upon  which  the  subscription  was  made  w4i  those 
contained  in  the  articles  of  incorporation  and  the  by-laws  and  in  the 
instrument  signed  by  subscribers  to  the  stock,  which  "provided  only 
that  no  assessment  upon  the  shares  subscribed  should  become  due 
prior  to  the  first  of  April,  1870/'  all  the  assessments  having  been 
made  subsequent  to  that  time.  Held,  that  his  liability  to  pay  for 
the  shares  so  subscribed  was  not  upon  condition  that  he  should  not 
become  liable  until  the  whole  stock  was  subscribed.  Held,  also,  that 
the  doctrine  "that  a  subscription  for  stock  in  a  corporation  whose 
captial  stock  is  fixed  at  a  certain  amount,  or  is  to  be  determined 
by  the  Directors,  is  conditioned  that  the  subscribers  shall  not  become 
liable  until  the  whole  stock  is  subscribed,"  cannot  apply  in  this 
case,  for  the  proportion  of  stock  necessary  to  be  subscribed  before 
the  election  of  Directors,  or  rather  before  the  organization  of  the 
company,  was  duly  subscribed  and  taken  before  the  business  of  the 
company  was  proceeded  with. 

Idem. — Subscription  to  the  entire  amount  of  stock  of  the  corporation  is 
not  a  condition  precedent  to  legal  corporate  existence  in  this  State. 
The  doctrine  that  whenever  a  corporation  is  so  organized  as  to  be 
capacitated  to  prosecute  its  business,  it  has,  through  its  Board  of 
Directors,  the  power  to  levy  assessments,  is  in  harmony  with  the 
general  incorporation  laws  of  this  State. 

Denying  Legality  of  Assessments — Stockholders,  when  Estopped. — 
Where  assessments  upon  stock  were  levied  by  the  stockholders  by 
virtue  of  a  by-law  framed  and  adopted  by  the  stockholders,  a  stock* 
holder  who  assisted  in  framing  the  by-law  and  gave  his  voice  for 
its  adoption,  is  estopped  from  questioning  the  legality  of  the  assess- 
ments. 

Appeal  from  Benton  County. 

This  action  waa  instituted  by  the  Willamette  Freighting 
Company,  a  private  corporation  organized  under  the  gen- 
eral incorporation  law  of  this  State,  to  recover  from  Samuel 
Stannus,  the  aggregate  amount  of  five  separate  assessments 
upon  twenty  shares,  valued  at  one  thousand  dollars,  of  the 
capital  stock  of  the  company,  which  shares  Stannus  sub- 
scribed for  and  agrt^od  to  take.  The  complaint  alleges  that 
the  iTspondent,  who  was  plaintiff  in  the  Court  below,  is  a 
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corporation,  duly  organized  under  the  laws  of  this  State  on 
March  16,  1869.  That  the  enterprise  in  which  it  proposed 
to  engage  was  the  navigation  of  the  Willamette  Biver  and 
its  tributaries.  That  on  March  31,  1869,  the  appellant, 
who  was  the  defendant  in  the  Court  below,  executed  with 
isrtain  other  persons  the  following  instrument  in  writing, 
viz.:  "We,  the  undersigned,  and  each  of  us,  do  hereby  sub- 
scribe for  and  take  the  number  of  shares  set  opposite  our 
respective  names,  of  the  capital  stock,  of  the  Willamette 
Freighting  Company,  of  Benton  County,  Oregon,  and  un- 
dertake and  promise  to  pay  to  said  company  therefor,  in 
United  States  gold  or  silver  coin,  the  sum  of  fifty  dollars 
per  share — the  capital  stock  of  said  company  being  repre- 
sented by  three  hundred  shares,  and  each  share  represent- 
ing the  sum  of  fifty  dollars ;  and  we  subscribe  for  and  take 
said  stock  on  the  terms,  conditions  and  limitations  set  forth 
b  the  articles  of  incorporation  and  by-laws  of  said  com- 
pany; provided  only,  that  no  assessment  upon  the  shares  sub- 
scribed shall  become  due  prior  to  April  1,  a.  n.  1870.'' 

Subscribed : 

^'Samuel  Stannua^  twenty  shares,  $1000 ;''  and  divers  other 
persona. 

That  the  defendant  became  thereby  a  subscriber  for  twenty 
shares  of  said  stock,  and  a  stockholder  in  the  corporation ; 
that  the  only  provision  of  the  company,  in  regard  to  the  as- 
sessment of  the  stock,  is  Article  10  of  the  By-Laws,  which 
provides  as  follows: 

"Abtici-b  10.  All  assessments  exceeding  ten  per  cent,  on 
the  capital  stock  shall  be  made  at  a  regular  meeting  of  the 
stockholders,  or  a  special  meeting,  and  it  shall  require  a 
majority  of  all  the  stock  or  shares  to  form  a  quorum  to  do 
any  business  required  to  be  done  by  virtue  of  this  organiza- 
tion (votes  by  written  proxy  being  allowed)  ;  provided,  that 
the  directors  are  hereby  authorized  to  make  assessments, 
not  exceeding  ten  per  cent,  on  the  capital  stock  of  the  com- 
pany." 

That  in  pursuance  of  the  articles  of  incorporation,  the 
by-laws,  and  the  said  agreement,    the    plaintiff,    at    regular 
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meetings  of  the  stockholders/  and  directors,  at  which  the 
defendant  was  present  and  assented,  duly  levied  assessments 
from  time  to  time  upon  the  capital  stock  of  said  company, 
and  that  the  aggregate  amount  thereof  upon  the  shares  of  the 
defendant  was  six  hundred  dollars,  which  he  became  liable  to 
pay,  but  of  which  sum  he  has  paid  only  fifty  dollars.  The 
complaint  also  sets  out  three  assessments  made  by  the  direc- 
tors of  the  company,  aggregating  twenty-five  per  cent,  of 
the  stock,  and  two  made  by  the  stockholders,  aggregating 
thirty-five  per  cent. 

The  answer  denies  every  material  allegation  of  the  com- 
plaint, except  that  the  defendant  signed  his  name  to  the 
agreement  referred  to,  and  placed  twenty  shares  opposite 
thereto.  The  answer  then  sets  up,  as  a  further  defense, 
that  on  January  22,  1870,  at  a  meeting  of  the  stockholders 
of  the  company,  called  and  held  at  the  town  of  Monroe,  in 
Benton  County,  for  that  purpose,  they  (the  stockholders) 
by  a  vote  of  a  majority  of  the  stock  increased  the  capital 
stock  to  $50,000.  That  thereafter,  and  ever  since,  the  cap-: 
ital  stock  of  the  Willamette  Freighting  Company  has  been 
and  is  $50,000,  which  amount  has  never  been  subscribed  for 
or  taken.  That  not  exceeding  $19,000  of  the  stock  has  been 
subscribed  for  or  taken ;  and  that  during  all  the  time  the  said 
pretc'ndcd  assessments  were  made,  the  capital  stock  of  the 
company  was  untaken  and  unsubscribed  for.  That  said  pre- 
tended assessments  were  all  attempted  to  be  made  for  the 
general  objects  and  purposes  of  the  plaintiff,  to  wit,  the  con- 
struction of  the  necessary  boats  to  navigate  the  Willamette, 
Long  Tom  and  other  tributaries  of  the  first-named  stream, 
from  Portland  to  Eugene  City. 

The  reply  admits  that  the  capital  stock  of  the  company 
was  increased  on  January  22,  1870,  at  a  stockholders'  meet- 
ing, to  $50,000;  and  that,  at  the  time  the  several  assess- 
ments mentioned  in  the  complaint  were  levied,  the  capital 

stock  was  $ ;  and  that  not  exceeding  $19,000  of  the  same 

had  ever  been  subscribed  for  or  taken ;  and  that  the  al- 
leged assessments  were  made  for  the  general  objects  of  the 
company. 

The  tp^al  in  the  Court  below  resulted  in  a  verdict  for  the 
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plaintiff;  upon  which  a  judgment  was  rendered.  The  de- 
fendant appeals  from  said  judgment,  and  assigns  numerous 
errors.  The  errors  relied  upon  are  stated  in  the  opinion  of 
the  Court 

R,  8.  Strahan  and  John  Kelsay,  for  Appellant 

The  stockholders  had  no  power  to  make  assessments  upon 
the  stock.  (Mis.  Laws,  cL  7,  §§  5,  9;  McCullough  v.  Moss, 
5  Denio,  567,  575,  584;  19  K  Y.  216;  Angell  and  Ames  on 
Cor.  266,  §  279;  Abbott's  Dig.  Laws  of  Cor.  25,  §  7;  568, 
§1;  569,  §14.)  ^- 

The  powers  of  all  corporations  are  to  be  strictly'  con- 
strued. What  is  not  expressly  granted  is  withheld.  (Sedg. 
on  Con.,  etc  338;  11  Pet  420;  »  How.  U.  S.  184;  and  2 
Bla<4.  723.) 

Capital  stock  must  be  subscribed  before  the  corporation 
can  go  forward  with  its  general  business.  (Session  Laws 
1868,  §  6,  p.  179;  9  Pick.  187;  6  Gray,  87;  10  Pict  142; 
10  Foster,  390;  and  32  K  H.  363.) 

The  by-laws  were  made  by  the  stockholders  and  being  with- 
out power  to  make  them  and  all  assessments  being  predicated 
thereon,  the  whole  are  without  authority  of  law  and  are  voii 
See  the  authorities  cited  on  the  first  point 

The  subscription  must  be  construed  as  if  all  the  provis- 
ions of  the  statute  affecting  the  liability  of  the  subscriber 
were  incorporated  in  his  agreement  (2  N.  Y.  335 ;  17  Barb. 
581 ;  1  Green's  R  18 ;  Abb.  Dig.  Laws  of  Cop.  169,  §  205 ; 
15  How.  Pr.  209,  210.) 

Where  the  number  of  shares  of  a  corporation  is  fixed, 
either  by  its  charter  or  its  own  vote,  no  stock  is  valid  till 
the  whole  is  subscribed  for.  (5  Pick.  23 ;  14  N.  H.  543 ;  2 
Gray,  277,  278 ;  6  Cush.  50 ;  9  Cush.  423  et  seq ;  Angell  & 
Ames  on  Cor.  §§  643,  544;  10  Mass.  384;  6  Gray,  87,  88;  8 
Cush.  110  ei  seq.;  45  Maine,  624;  Abb.  Dig.  Laws  of  Cor., 
p.  26,  §  22;  9  Pick.  195    ei  seq.,  89  Maine,  571.) 

It  was  error  to  instruct  the  jury  that  the  plaintiff  was  en- 
titled to  recover  for  all  legal  assessments.  (Session  Laws 
1868,  154,  §  198;  20  N.  Y.  129,  180.) 

Plaintiff  should  have  proved  demand  before  instituting 
the  action. 
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F.  A.  Chenoweth,  W.  W.  Thayer,  and  John  Burnett,  for 
Respondent. 

A  corporation  in  this  State  has  a  right  to  increase  or  di- 
minish its  capital  stock  or  the  amount  of  the  shares  thereof. 
(Mia.  Laws,  ch.  7,  §  19.) 

Whenever  a  corporation  is  capacitated  to  prosecute  its  bus- 
iness, it  has  the  right  to  levy  assessments.  (H.  &  D.  P.  R, 
Co.  V.  Bice,  7  Barb.  167 ;  21  Barb.  66 ;  11  N.  Y.  102 ;  16  N. 
Y.  «7;  18  Ind.  462;  34  Maine,  360  et  seq.;  40  Id.  172;  41 
Id.  9j2.) 

As  appellant  assisted  in  making  the  by-laws,  and  as  he 
subscribed  for  stock  upon  the  terms  referred  to  therein,  he 
should  not  be  heard  to  complain. 

No  demand  was  necessary  before  action  brought  (Ab- 
bott's Dig.  Laws  of  Cor.,  §§  258,  259.) 

A  stockholder  may  waive  a  condition,  upon  the  observance 
of  which  he  might  have  insisted,  and  thereby  estop  himself 
to  question  an  irregularity.  (Abbott's  Dig.  Laws  of  Cor.,  §§ 
68,  69 ;  31  Barb.  323 ;  86  Mo.  26,  27.) 

By  the  Court,  Mo Abthue,  J. : 

When  the  Willamette  Freighting  Company  was  organ- 
ized the  capital  stock  was  fixed  at  thirty  thousand  dollars. 
^o  question  is  made  but  that,  of  this  amount,  fifteen  thou- 
sand dollars  were  subscribed  and  taken  before  the  Com- 
pany increased  its  capital  stock  to  fifty  thousand  dollars. 
We  are  led,  1;herefore,  to  conclude  that  such  was  the  fact, 
and  it  is  alluded  to  at  this  time  as  it  has  an  important  bear- 
ing in  considering  the  legality  of  the  increase  of  the  cap- 
ital stock.  By  virtue  of  the  proviso  in  §  6  of  the  Act  in 
relation  to  private  corporations  (Mis,  Laws,  ch.  7),  it  is 
lawful  for  such  corporations  to  proceed  to  elect  directors 
after  one-half  of  the  capital  stock  has  been  subscribed. 
After  this  important  step  is  taken  the  organization  of  the 
corporation  is  so  far  complete  as  to  enable  the  Board  of 
Directors  to  proceed  with  the  transaction  of  any  and  all 
business,  always  of  course  being  controlled  by  the  articles 
of  incorporation,  the  by-laws,  and  the  diaracter  and  neoesr 
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sities  of  the  enterprise.  The  Board  of  Directors,  when 
once  legally  elected,  may  proceed  to  levy  assessments,  in- 
crease or  diminish  the  capital  stock,  and  do  any  other  act 
necessary  to  promote  the  object  of  the  corporation.  (Mis. 
Laws^  ch.  7,  §  19.)  In  this  case  the  proportion  of  the 
capital  stock  required  by  law  had  been  duly  subscribed, 
and  the  Board  of  Directors  legally  elected;  they  were, 
therefore,  invested  with  full  authority  to  increase  the  capi- 
tal stock,  and  the  assessments  which  it  levied  were  legal 
and  binding  upon  the  subscribers  to  the  oriignal  stock.  If 
an  incorporation  sees-  fit  to  increase  its  capital  stock,  it  is 
not  necessary  to  wait  until  all  the  shares  of  the  original 
stock,  and  of  the  increased  stock  also,  are  subscribed  and 
taken  before  assessments  can  be  levied  upon  the  shares  of 
the  original  stock  which  have  been  subscribed  for.  Of 
course  the  subscription  to  the  entire  number  of  shares  of 
the  original,  as  well  as  any  contemplated  increase  of  stock, 
can  be  made  a  condition  precedent  to  the  exercise  of  the 
power  of  levying  assessments.  In  this  case  there  was  no 
agreement  or  stipulation  to  that  efFect  The  subscription 
of  Stannus  was  absolute.  He  subscribed  for  and  took 
twenty  shares  of  stock,  and  promised  to  pay  the  Company 
therefor  at  the.  rate  of  fifty  dollars  per  share  in  gold  coin. 
The  only  conditions  upon  which  the  subscription  was  made 
were  those  contained  in  the  articles  of  incorporation  and 
the  by-laws,  and  in  the  instrument  signed  by  those  sub- 
scribing to  the  stock,  which  "provided  only  that  no  assess- 
ment upon  the  shares  subscribed  shall  become  due  prior 
to  the  first  of  April,  1870."  All  the  assessments  having 
been  made  subsequent  to  that  time,  there  was,  of  course, 
no  violation  of  this  proviso.  We  are  aware  of  the  full 
import  of  the  authorities  cited  from  Massachusetts.  It  is 
held  there  that  a  subscription  for  stock  in  a  corporation 
whose  capital  stock  is  fixed  at  a  certain  amount,  or  is  to 
he  determined  by  the  Directors,  is  conditioned  that  the 
subscriber  shall  not  become  liable  until  the  whole  stock  is 
subscribed.  This  rule  places  the  Directors  in  such  a  posi- 
tion as  to  prevent  them  from  transacting  any  business  until 
all  the  stock  is  subscribed.     This  doctrine   cannot   apply  in 
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this  case,  for,  under  our  statutes,  tlie  proportion  of  stock 
necessary  to  be  subscribed  before  the  election  of  the  Di- 
rectors, or  rather  before  the  organization  of  the  Company, 
was  duly  subscribed  and  taken  before  the  business  of  the 
Company  was  proceeded  with.  The  general  principle,  that 
a  subscription  of  the  whole  amount  of  stock  is  not  a  condi- 
tion precedent  to  legal  corporate  existence,  except  when  made 
/  so  by  general  statute  or  expressed  in  the  charter  (4  Eng.  L. 
and  Eq.  455),  is  recognized  in  Massachusetts  (6  Pick.  23; 
9  Id.  187;  10  Id.  142) ;  and  this  fact  furnishes  incontestible 
proof  that  the  Massachusetts  rule  invoked  by  appellant's  coun- 
sel grew  out  of  legislative  enactment.  Its  application  is  not 
universal,  but  is  limited  to  those  States  whose  legislation  is 
of  like  character.  The  doctrine  that  whenever  a  corporation 
is  so  oi^anized  as  to  be  capacitated  to  prosecute  its  business, 
it  has,  through  its  Board  of  Directors,  the  power  to  levy  as- 
sessments (S,  &  8.  P.  B.  Co.  V.  Thatcher,  11  K  T.  107), 
is  in  harmony  with  the  general  incorporation  laws 
of  this  State.  We  are  of  the  opinion,  therefore,  that 
the  assessments  levied  by  the  Board  of  Directors  upon 
the  stodc  subscribed  for  by  Stannus,  were  valid  and 
lawful,  and  that  the  increase  of  the  capital  stodk  of  the 
Company  in  no  way  prejudicially  affects  the  right  of 
the  Company  to  maintain  this  action.  The  right  of  action  of 
the  Company  is  based  upon  the  original  contract,  which, 
as  has  been  before  stated,  was  absolute.  (H,  D.  P,  R,  Co. 
V.  Rice,  7  Barb.  164;  8.  &  8.  P.  B.  Co.  v.  Thatcher,  11  N. 
T.  107.) 

It  appears  that  two  assessments,  aggregating  thirty-five 
per  cent.,  were  levied  by  the  stockholders  by  virtue  of  Ar- 
ticle 10  of  the  by-laws.  These  by-laws  were  framed  and 
adopted  by  the  stockholders,  and  Stannus  assisted  in  fram- 
ing them,  and  gave  his  voice  for  their  adoption.  It  is  urged 
that  the  law  in  relation  to  corporations  must  be  strictly  con- 
strued; that  as  these  assessments  were  not  made  by  the 
Board  of  Directors  thoy  were  illegal,  and  that  thev  derive 
no  legality  or  validity  from  the  by-law  authorizing  stock- 
holders to  levy  certain  assessments,  for  that  by-law  itself  is 
violative  of  the   statute   which   places   the   control    of    the 
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affairs  of  the  Company  in  the  hands  of  lihe  Board.  It  will 
not  be  denied  at  this  day  that  it  is  the  duty  of  Courts  to 
strictly  construe  the  law  touching  the  rights^  duties  and  ob- 
ligations of  corporations  in  all  cases  arising  between  corpo- 
rations and  third  parties^  and  in  very  many  cases  arising  be- 
tween corporations  and  individual  stockholders.  But  it  is 
not  always  that  such  construction  can  be  insisted  upon  by  the 
stockholder  in  an  action  by  or  against  a  corporation.  When 
a  corporation  is  organized,  the  principles  of  the  law  of  part- 
nership may  in  very  many  respects  be  held  to  govern  the  stock- 
holders in  their  conduct  in  respect  to  each  other  and  in  respect 
to  the  corporation.  (81  Barb.  823 ;  35  Mo.  26,  27.)  The  bill 
of  exceptions  shows  that  Stannus  was  a  stockholder  in  the 
Company,  and  that  he  was  one  of  the  principals  of  the  enter- 
prise. He  assisted  in  making  the  by-law  by  virtue  of  which' 
these  assessments  were  levied  by  the  stockholders,  and  now 
seeks  to  avoid  its  affect,  and  insists  upon  his  right  to  have 
the  statute  strictly  construed.  We  are  of  opinion  that  he  is 
not  in  a  position  to  justly  ask  for  that  strict  construction.  He 
had  a  right  to  waive,  and  did  waive  the  condition  fixed  by  law 
that  the  Directors  must  make  all  orders  levying  assessments, 
and  by  hia  acts  he  has  estopped  himself  to  question  any  ir^ 
regularity  in  the  levying  of  the  assessments  of  which  he  com- 
plains. 

We  do  not  think  it  necessary  to  paas  upon  the  question  of 
demand  and  notice  as  presented 

Judgment  a£Srmed. 


PATRICK  FARLEY  et  al.,  Plaintiffs  and  Respondents,  v. 
P.  C.  PARKER  and  J.  F.  SUTHERLAND,  Defendants 
and  Appellants. 

BuRDEx  OP  Pkk^. — In  an  action  to  recover  real  estate,  where  plaintiffs 
allege  title  in  themselves,  and  this  allegation  is  denied  in  the  answer 
of  the  defendant,  the  onus  probandi  is  upon  the  plaintiffs  to  show 
title  in  themseWes. 

Appeal  from  Douglas  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 
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W.  W.  Thayer^  for  Eespondents. 
W.  B.  WUlia  and  A.  G.  Oibbs,  for  Appellanta 
By  the  Court,  Pbim,  J. : 

This  was  an  action  at  law  in  the  Circuit  Court  of  Douglas 
County  to  recover  the  possession' of  a  certain  piece  of  real 
estate. 

The  plaintiffs  alleged  in  their  complaint  that  they  were 
the  heirs  of  Michael  Farley,  deceased,  and  as  such  were  the 
owners  in  fee  of  the  one  undivided  sixth  of  the  premises  de- 
scribed in  their  complaint^  and  that  the  defendants  wrongful- 
ly detained  the  same  from  their  possession. 

One  of  the  defendants  (C.  F.  Farker)  filed  a  separate  an- 
swer^ in  which  he  denied  that  the  plaintiffs  were  the  owners 
in  fee  of  the  premises  described,  or  that  they  were  entitled 
to  the  possession  thereof.  Defendant,  for  further  answer,  al- 
leged the  title  and  the  right  of  possession  to  the  premises  in 
dispute  to  be  in  himself,  which  was  put  in  issue  by  the  repli- 
cation of  the  plaintiffs.  The  other  defendant  filed  a  disclaim- 
er, and  the  action  was  dismissed  as  to  him. 

At  the  trial  the  plaintiffs  offered  in  evidence  a  patent  cer- 
tificate to  the  premises  in  dispute,  issued  to  Michael  Farley 
by  the  Register  and  Receiver  at  Rosebuig,  Oregon. 

One  of  the  plaintiffs  (Thomas  Farley)  was  sworn  as  a 
witness  on  behalf  of  the  plaintiffs,  who  testified  that 
the  plaintiffs  were  the  brothers  and  sisters  of  Michael 
Farley,  who  died  without  leaving  either  wife,  children  or 
father. 

Plaintiffs  having  rested,  the  defendant  produced  in  evi- 
dence a  deed  from  Michael  Farley  to  E.  Colvin,  also  one 
from  E.  Colvin  to  Thomas  S.  Colvin,  both  of  which  were  duly 
executed  and  recorded.  Other  deeds  were  then  offered  by  de- 
fendant to  complete  his  chain  of  title ;  but  two  of  them  were 
defective, — one  of  them  failing  to  include  the  land  in  dis- 
pute, and  the  other  having  but  one  witness. 

The  defendant  having  rested,  plaintiffs  offered  some 
evidence  in  rebuttal,  tending  to  show  the  insanity  of 
Michael  Farley  at  the  time  of  executing  the  deed  to  E. 
Colvin. 
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The  Court  instructed  the  jury  that,  "under  the  pleadings^ 
the  defendant  must  show  title  in  himself,  and,  having  failed 
to  do  80,  they  must  find  a  verdict  for  plaintiffs."  This  in- 
struction, we  think,  was  erroneous,  and  calculated  to  mislead 
the  jury. 

The  plaintiffs  having  alleged  title  in  themselves,  and  this 
allegation  having  been  denied  in  the  answer  of  defendant, 
the  onus  probandi  rested  on  the  plaintiffs  instead  of  the  de- 
fendant; therefore,  under  the  pleadings,  it  was  incumbent 
upon  the  plaintiffs  to  prove  title  in  themselves  before  they 
could  recover  in  the  action.  It  further  appears  from  the 
bill  of  exceptions,  that  the  Court  prepared  the  verdict  for  the 
jury,  and  then  called  upon  one  of  them  to  sign  it  as  foreman, 
who  did  so.  The  Court  then  said  to  them :  "Gentlemen  of 
the  Jury,  I  instruct  you  that  this  is  your  verdict." 

It  was  undoubtedly  proper  that  the  Court  should  instruct 
the  jury,  that  if  they  found  for  the  plaintiffs,  what  should  be 
the  form  and  substance  of  the  verdict ;  but  we  think  the  in- 
struction given  was  entirely  too  strong. 

We  deem  it  unnecessary  to  look  into  the  other  questions 
raised  in  the  record,  upon  the  admission  of  certain  evidence 
tending  to  show  the  insanity  of  Michael  Farley,  as  we  think 
the  case  should  be  reversed  and  a  new  trial  granted  on  ac- 
count of  the  instructions  already  alluded  to. 

It  is,  therefore,  ordered  that  this  cause  be  reversed,  and 
remitted  to  the  Court  below  for  a  new  trial. 


A.  P.  ANKENT,  Appellant,  v.  MULTNOMAH  COUNTY, 

Bespondent. 

Irhkbtid  within  the  State — ^What  constitutes,  within  the  Meaning 
OF  THE  Statute. — That  part  of  the  Act  of  December  19,  1865,  which 
declares,  "It  shall  be  the  duty  of  the  Assessor  to  deduct  the  amount 
of  indebtedness  within  this  State,  of  any  person  assessed,  from  the 
amount  of  his  or  her  taxable  property,  given  under  oath,"  construed. 
Held,  1.  That  there  is  an  ambiguity  in  the  language  of  the  Act  re- 
quiring judicial  construction:  2.  That  the  language  "indebtedness 
within  this  State/*  has  reference  to  the  locus  in  quo  of  the  creditor, 
rather  than  the  place  of  the  payment  of  the  debt;  3.  That  although 
the  debt  sought  to  be  deducted  froB>  the  value  of  taxable  property 
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may  have  been  contracted  and  made  payable  within  this  State,  and 
.  although  the  creditor,  at  the  time  the  debt  was  contracted,  resided 
therein,  yet  If,  at  the  time  of  the  assessment,  the  creditor  is  a  non- 
resident of  the  State,  the  indebtedness  cannot  be  deducted. 

Appbal  from  Multnomah  County. 

An  assessment  for  the  year  1871  was  duly  levied  upon 
the  property  of  A.  P.  Ankeny,  the  appellant,  a  resident  of 
Multnomah  County,  consisting  of  lots  in  the  city  of  Port- 
land, valued  at  $8050.  Ankeny  was  indebted  to  one  Jemima 
Wheeler  upon  a  promissory  note  for  $15,000,  executed  in 
Portland,  and  made  payable  there,  secured  by  mortgage  on 
a  portion  of  said  lots.  At  the  date  of  the  loan,  and  for  some 
time  prior  thereto,  said  Wheeler  resided  in  Multnomah 
County;  but  at  the  time  the  assessment  was  made  and  the 
subsequent  proceedings  relating  thereto  were  had,  her  resi- 
dence was  to  Ankeny  unknown.  She  was  reported  to  have 
gone  to  Washington  Territory,  whether  for  permanent  resi- 
dence or  not  does  not  appear.  Ankeny  sought  to  have  his 
said  indebtedness  deducted  from  his  assessment.  The  As- 
sessor refused  to  allow  the  deduction  to  be  made.  The  ap- 
plication having  been  renewed  before  the  County  Court  for 
Multnomah  County,  sitting  as  a  Board  of  Equalization,  was 
again  refused.  These  proceedings  of  the  County  Court 
were  certified  to  the  Circuit  Court  on  a  writ  of  review,  and 
were  there  affirmed.  From  the  decision  of  the  Circuit 
Court,  affirming  the  action  of  the  County  Court^  this  ap- 
peal is  taken. 

Shattuch  &  KUlenj  for  Appellant. 

Addison  C.  Oibbs,  for  Respondent. 

By  the  Court,  Bonham,  J. : 

This  case  simply  involves  a  question  of  statutory  construc- 
tion. 

The  language  of  the  Act  of  December  19,  1865,  (Mis. 
Laws,  ch.  57,  §  16),  authorizing  the  deduction  of  indebt- 
edness from  the  assessed  value  of  taxable  property,  is  as 
follows:     "It  shall  be  the   duty  of   the   Assessor   to  deduct 
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the  amount  of  indebtedness,  within  this  State^  of  anj  person 
assessed,  from  the  amount  of  his  or  her  taxable  property 
given  under  oath." 

It  is  claimed,  by  counsel  for  appellant,  that  the  question 
whether  the  indebtedness  is  within  the  State  is  determined 
by  the  place  of  payment.  That  it  having  been  agreed,  in 
this  case,  that  the  indebtedness  of  Ankeny  to  Wheeler  was 
payable  at  the  city  of  Portland,  therefore  it  was  an  indeht- 
edness  within  this  State,  and  should  have  been  deducted  from 
his  assessment.  On  the  other  hand,  counsel  for  respondent 
claims  that  whether  the  debt  be  within  the  Stode  or  not,  de^ 
pends  on  whether  the  creditor  resides  in  the  State. 

It  is  claimed,  by  counsel  for  appellant,  that  the  language 
of  the  statute,  "indebtedness  within  the  State,"  is  so  plain 
and  conclusive  that  it  is  not  susceptible  of  the  construction 
claimed  for  it  by  respondent's  counsel,  without  an  invasion 
by  the  Court  of  the  prerogative  of  the  lawmaking  power. 

It  is  conceded,  however,  by  counsel  for. appellant,  that  if 
the  statute  read,  "indebtedness  to  persons  within  the  State," 
then  respondents  construction  would  be  correct;  and  it 
might)  we  think,  with  equal  propriely,  have  been  admit- 
ted, by  counsel  for  respondent,  that  if  the  statute  read 
"indebtedness  payable  within  the  State,"  that  then  the 
construction  claimed  by  counsel  for  appellant  would  be  cor- 
rect But,  unfortunately  for  those  who  are  called  upon  to 
incur  the  expense  of  finding  out  what  the  Legislature  did 
mean^  the  restrictive  words  above  suggested  were  not  used 
bv  our  lawmakers,  which,  if  they  had  been,  would  have  placed 
the  langugae  of  the  statute  beyond  the  necessity  of  judicial 
construction. 

It  is  a  well-settled  rule  of  statutory  construction  that  such 
meaning  is  to  be  attached  to  the  language  of  the  lawmaker 
(especially  in  the  case  of  remedial  statutes),  as  will  effect- 
uate the  object  "and  purpose  of  the  law.  And  we  cannot 
agree  with  counsel  for  appellant  that  the  meaning  of  this 
statute,  as  held  by  the  County  and  Circuit  Courts  for  Mult- 
nomah County,  was  not  a  legitimate  exercise  of  judicial  con- 
struction.  It  is  true  that  it  is  the  duty  of  Courts  to  deter- 
mino  the  intention  of  the  Legislature  from  the  fair  import 

4  Oregon— 18 


274  AwKBNT  V.  Multnomah  County.       [4  Oregon 

of  the  words  of  the  statute^  and  not  to  presume  or  conclude 
that  something  was  intended  which  the  language  of  the  law 
does  not  warrant.  Yet  it  often  occurs  from  the  hasty  action 
or  inadvertence  of  the  lawmaker  that  language  is  employed 
which  is  more  or  less  aanbiguous^  and  it  then  becomes  the 
duty  of  the  Courts  to  determine,  by  the  established  rules  of 
statutory  construction,  what  was  intended. 

Chancellor  Kent^  in  discussing  this  subject,  says  (1  Kent's 
Comv  11th  edition,  p.  501)  :  "The  true  meaning  of  the  stat- 
ute is  generally  and  properly  to  be  sought  from  the  body  of 
the  Act  itself.  But  such  is  the  imperfection  of  human  lan- 
guage and  the  want  of  technical  skill  in  Ihe  makers  of  the 
law,  that  statutes  often  give  occasion  to  the  most  per- 
plexing and  distressing  doubts  and  discussions  arising  from 
the  ambiguity  that  attends  them.  It  requires  great  ex- 
perience as  well  as  the  command  of  perspicuous  diction, 
to  frame  a  law  in  such  clear  and  precise  terms  as  to  secure  it 
from  ambiguous  expressions,  and  froni  all  doubt  and  criti- 
cism  upon  its  meaning.'' 

And  the  same  author  further  says  (Id.  502) :  "It  is  an  es- 
tablished rule  in  the  exposition  of  statutes  that  the  inten- 
tion of  the  law  giver  is  to  be  deduced  from  a  view  of  the 
whole  and  of  every  part  of  a  statute  taken  and  compared  to- 
gether. The  real  intention,  when  accurately  ascertained,  will 
always  prevail  over  the  literal  sense  of  terms.  *  *  ♦ 
When  the  words  are  not  explicit,  the  intention  is  to  be  collect- 
ed from  the  context,  from  the  occasion  and  necessity  of  the 
law,  from  the  mischief  felt  and  the  objects  and  remedy  in 
view ;  and  the  intention  is  to  be  taken  or  presumed,  according 
to  what  is  consonant  to  reason  and  good  discretion.'* 

See,  also.  People  v.  Utica  Ins.  Co.  (15  Johnson,  357),  and 
Whitney  v.  Whitney  (14  Mass.  92.) 

So  far  then  as  the  specific  directions  of  a  statute  are 
clouded  by  ambiguity,  it  is  the  province  of  ithe  Courts  to 
determine,  from  the  general  import  of  the  language  used, 
and  the  obvious  intention  of  the  lawmaker,  what  was  in- 
tended in  any  given  particular.  In  this  case,  in  speaking 
of  "indebtedness  within  the  State,"  our  lawmakers  omitted 
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to  express  directly  whether  they  meant  indebtedness  to  per- 
sons within  the  State,  or  indebtedness  payable  within  the 
State. 

Now,  in  order  to  ascertain  the  true  meaning  of  the  words 
of  the  statute  employed  as  referred  to,  let  us  inquire  what 
was  the  obvious  intent  and  object  of  the  Legislature  in  pass- 
ing the  Act  of  December  19,  1865.  The  only  rational  object, 
and  the  only  one  that  we  have  the  right  to  presume  was  had  in 
view  by  the  L^slature,  was  the  important  and  equitable  con- 
sideration of  the  equalization  of  taxes.  This  the  Constitu- 
tion of  the  State  requires  of  the  Legislature,  wherein  it  says 
(Bill  of  Eights,  §  32),  "All  taxation  shall  be  equal  and  uni- 
form." The  presumption  in  the  absence  of  proof  to  the  con- 
trary is,  that  all  oflSoers  do  their  duty.  It  was  and  is  the 
duty  of  the  Legislature  as  far  as  practicable  to  see  that  "all 
taxation  shall  be  equal  and  uniform ;"  hence  that  must  have 
been  their  object  in  passing  the  law  authorizing  the  deduc- 
tion of  indebtedness  within  the  State  from  the  value  of  taxa- 
ble property  therein. 

If  A.  buys  a  tract  of  land  of  B.  for  95000  and  not  having 
the  means  to  pay  for  it,  executes  to  B.  his  note  secured  by 
mortgage  on  the  land  for  the  purchase  price,  to  require  that 
A.  should  be  taxed  for  the  land,  and  that  B.  should  be 
taxed  on  his  note  and  mortgage,  would  virtually  be  a  double 
a^essment  of  the  same  property.  And  inasmuch  as  B's 
note  and  mortgage  are  taxable,  and  A.  does  not  absolutely 
own  any  property,  because  his  creditor  B.  has  a  lien  upon 
it  for  its  whole  value,  it  would  be  making  taxation  equal 
and  uniform  to  exempt  A.  and  require  B.  to  pay  the  tax. 
But  again,  as  a  safeguard  to  the  State,  the  law  must  provide 
that  the  property  shall  be  once  taxed  in  every  assessment 
year;  because  it  is  situated  within  the  jurisdiction  of  the 
State,  and  is  subject  to  protection  by  the  law.  Hence  the 
creditor  must  be  within  the  jurisdiction  of  the  State,  and 
liable  to  taxation  to  exempt  the  property  of  the  debtor. 
This  is  in  harmony  with  our  ad  valorem  system  of  taxation, 
as  well  as  with  the  provision  of  our  State  Constitution  re- 
ferred to.  To  hold  that  the  debtor  should  be  exempt  when 
the  creditor  was  a  non-resident   of  the    State    (as   was   ad- 
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mitted  to  be  the  fact  in  this  case),  would  be  to  hold  that  the 
property  might  not  be  taxed  at  all.  * 

But  it  may  be  said  that,  in  this  case,  when  the  debt  in 
question  was  contracted,  Ankeny's  creditor  was  a  resident  of 
the  State  of  Oregon,  and  that  he  was  not  shown  to  be  privy 
to  the  subsequent  removal  of  Mrs.  Wheeler  from  the  State. 
To  this  we  answer,  that  in  case  of  this  kind,  the  creditor 
might  be  considered  as  the  hostage  of  the  debtor ;  and  if  the 
latter  desires  to  avail  himself  of  the  benefits  of  the  Act  of 
December  19,  1865,  he  must  see  that  his  creditor  remains 
within  the  jurisdiction  of  the  State,  or  at  least  that  he  is 
there  at  the  time  of  the  assessment  of  the  debtor.  To  give 
this  law  the  construction  claimed  for  it  by  counsel  for  ap- 
pellant, would  be  to  open  a  door  to  fraud,  evasion  and  in- 
equality in  taxation,  which  experience  teaches  that  it  is  the 
duty  of  the  lawmaker  to  guard  against. 

For  illustration,  suppose  again  that  A.,  being  a  resident 
of  Marion  County,  where  taxes  are  now  twenty-five  mills  on 
the  dollar,  and,  having  property  therein  worth  $50,000, 
should  conclude,  just  before  the  Assessor  should  come 
around,  to  borrow  $50,000  of  his  friend  B.,  giving  his  note 
therefor  payable  at  Salem,  and  with  the  understanding  be- 
tween debtor  and  creditor  that  the  latter  should  remove 
temporarily  from  the  State.  By  this  transaction  A.  would 
realize  the  snug  sum  of  $1250,  although  B.  might  return 
to  the  State  within  a  few  days  afterward  and  collect  his 
$50,000  from  A.  And  such  also  would  be  the  result  if 
appellant's  position  be  correct,  if  B.  were,  in  the  first  place, 
a  non-resident  of  the  State. 

It  might  be  proper  to  remark,  that  the  foregoing  illustra- 
tion was  not  suggested  by  the  facts  .in  this  particular  case, 
but  it  is  given  to  illustrate  the  facility  with  which  the  spirit 
of  the  law  might  be  evaded  by  an  act  of  shrewd  financiering, 
which  it  is  to  be  feared,  would  be  too  often  resorted  to  if 
the  Jaw  in  question  is  to  be  construed  as  claimed  by  ap- 
j)ellant. 

Wc  think  that  the  language  of  the  statute,  "indebted- 
ness within  the  State,"  has  reference  to  the  place  of  resi- 
dence of  the  creditor  rather  than  the  place  of  the  payment 
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of  the  debt  (Johnson  v.  City  CouncU  of  Oregon  City,  3  Ore- 
gon, 13)  and  that  a  debtor,  at  the  time  of  his  assessment^  must 
be  able  to  show  that  his  creditor  is  a  resident  of  the  State  in 
order  to  entitle  him  to  the  dedjietion  of  his  indebtedness  un- 
der the  statute. 
Judgment  affirmed. 


STATE  OF  OREGON,   Respondent,  v.   THOMAS   SLY, 

Appellant 

jTJBiSDicnoN. — The  Circuit  Cdurt  has  juriadicticm  of  the  crime  of  assault 
and  battery. 

PixjL  IR  Bab  to  Indictment. — A  eonviction  under  a  city  ordinance  lor 
''diBturbing  the  peace/'  or  for  "fighting  in  the  streets/'  cannot  be 
pleaded  in  bar  to  an  indictment  in  the  Circuit  Court  for  the  assault 
and  battery  committed  at  the  same  time.  The  two  offenses  are  not 
identical. 

Appeal  from  Jackson  County. 

On  December  20,  1870,  Thomas  Sly  was  tried  and  con- 
victed before  the  Recorder  of  Jacksonville,  for  the  offense 
of  disturbing  the  peace,  by  fighting  one  John  Felling  in  the 
public  street,  in  violation  of  a  certain  duly  adopted  ordi- 
nance of  said  city.  He  was  fined  ten  dollars,  which  fine, 
together  with  the  costs,  he  paid.  Afterwards,  at  tHe  !N'o- 
vranher  term  of  the  Circuit  Court  of  the  State  of  Oregon 
for  the  County  of  Jackson,  he  was  indicted  for  an  assault 
and  battery — the  indictment  charging  that  on  December  20, 
1&70,  he  did  assault  and  beat  one  John  Felling.  Upon  this 
indictment  he  was  convicted  and  fined  in  the  sum  of  ten 
dollars.    From  said  judgment  of  conviction  Sly  appeals. 

B.  F.  Dowell  and  John  Kelsay,  for  Appellant. 

/.  B.  Nisi,  District  Attorney,  and  J.  H,  Stinson,  for  Ee- 
spondent 

By  the  Court,  MoAjlthttb^  J. : 

The  question  as  to  the  jurisdiction  of  the  Circuit  Courts 
over  the  crime  of  assault  and  battery  must,  we  think,  be 
answered  in  the  affirmative.     Section  537  of  the    Criminal 
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Code,  which  took  effect  from  and  after  May  1,  1865,  made 
the  crime  of  assault  and  battery  indictable  in  the  Circuit 
Courts,  and  punishable  by  imprisonment  in  the  county  jail 
not  less  than  three  months,  nor  more  than  one  year,  or  by 
fine  not  less  than  fifty  nor  more  than  five  hundred  dollars. 
By  §  2,  Subd.  2  (Code  of  Procedure  in  Justices'  Courts,  ch. 
1,  §  2)  of  the  Act  regulating  the  civil  and  criminal  procedure 
in  Justices'  Courts,  which  Act  went  into  operation  May  1, 
1866,  jurisdiction  of  the  crime  of  assault  and  battery,  not 
charged  to  have  been  committed  with  intent  to  commit  a 
felony,  was  also  given  to  the  Justices'  Courts,  .  The  jurisdic- 
tion was  therefore  concurrent  in  all  cases  of  assault  and  bat- 
tery not  charged  to  have  been  committed  with  intent  to  com- 
mit a  felony.  The  sixth  subdivision  of  the  section  last  re- 
ferred to,  as  amended  in  1865,  provided  that  in  case  of  as- 
sault and  battery,  over  which  a  Justice's  Court  had  jurisdic- 
tion, the  punishment  should  be  by  fine  of  not  less  than  five 
nor  more  than  fifty  dollars.  This  amendment  does  not  de- 
prive the  Circuit  Courts  of  jurisdiction  in  this  class  of 
cases. 

By  virtue  of  the  Act  of  the  Legislature,  incorporating 
Jacksonville,  the  common  council  was  invested  with  the  power 
to  pass  and  enforce  ordinances,  punishing  any  and  all  part- 
ies who  might  disturb  the  peace  by  fighting  in  the  streets,  and 
we  are  of  the  opinion  that  the  judgment  of  conviction  of  the 
offense  of  fighting  in  the  streets,  or  disturbing  the  peace,  pro- 
nounced by  the  recorder  under  a  city  ordinance,  cannot  be 
pleaded  in  bar  to  an  indictment  in  the  Circuit  Court,  for  the 
assault  and  battery  committed  at  the  same  time ;  for  the  reas- 
on, that  before  a  defendant  can  avail  himself  of  the  plea  of 
autrefois  convict,  he  must  show  the  identity  of  the  offense  and 
of  the  person.  (1  Chitty's  Grim.  Law,  462 ;  Wilson  v.  The 
State,'  24  Conn.  67 ;  Duncan  v.  Commonwealth,  6  Dana 
(Ky.)  295;  Comnumtvealth  v.  Wade,  12  Pick.  4i9'6;  4  Black. 
Com.  336.)  The  crimes,  to  be  identical,  must  be  the  same 
in  law  and  in  fact.  {CommonweMh  v.  Roby,  12  Pick.  502 ; 
Convmon wealth  v.  Bubser,  14  Gray,  84.) 

The  offenses  above  referred  to  are  not  identical.  The 
one  is  a  violation  of  a  police  regulation  of  the  municipality  \ 
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the  other  a  violation  of  the  criminal  code  of  the  State. 
Though  the  Recorder  of  Jacksonville  ia  ex  officio  a  Justice 
of  the  Peace,  and  might  have  proceeded  under  the  State  law 
to  punish  the  appellant  for  the  crime  of  assault  and  battery, 
yet  it  very  plainly  appears  that  he  did  not.  He  saw  fit  only 
to  exert  his  authority  as  Recorder,  and  to  punish  him  solely 
for  the  infraction  of  the  city  ordinance.  Conceding,  how- 
ever, that  the  offenses  are  identical,  that  fact  cannot  in  this 
case  avail  the  appellant,  for  we  deem  the  correct  view  of  the 
subject  to  be  that  taken  by  the  Court  in  Shafer  v.  Mumma 
(17  Md.  331),  wherein  it  was  held  that  the  imposition  of  a 
fine  by  the  mayor  of  a  city  in  the  exercise  of  his  police  power, 
will  not  relieve  the  offender  from  liability  to  the  State.  And 
this  is  analogous  to  the  well-settled  doctrine  which  holds  an 
offender  liable  to  be  doubly  punished,  by  the  United  States 
and  by  a  single  State,  for  an  act  violative  of  both  a  law  of 
Congress  and  a  State  law.  (Fox  v.  Ohio,  5  How.  U.  8.  410 ; 
Moore  v.  Illinois,  14  How.  TT.  S.  13 ;  Levy  v.  The  State,  6 
Ind.  281 ;  Waldo  v.  Wallace,  12  Ind.  669 ;  Gardner  v.  Ttie 
People,  20  HI.  430.) 

It  follows  that  the  judgment  of  the  Court  below  must  be 
ftffinned. 

Judgment  a£5rmed« 


ABRAM  BLAKESLY  and  THERESA  BLAKESLY,  Ap- 
peUant,  v.  FRANCIS  CAYWCK)D  and  J.  C-  CAY- 
WOOD, Respondents. 

The  Don ation  Act  is  a  Pbesknt  Gbant. — ^The  language  of  the  Donation 
Aet  of  September  27,  1850,  operated  in  favor  of  the  actual  settler, 
who  was  under  no  disability,  as  a  present  grant,  and  vested  in  the 
donee  a  legal  title  to  the  land  before  the  issuing  of  the  patent. 

Idem — Donee  takes  upow  Conditions  Subsequent. — By  the  operation 
of  the  Donation  Act  the  donee  acquires  the  land  in  fee  subject  to 
the  conditions  specified  in  the  Act.  They  are  conditions  subsequent, 
and  it  is  in  the  power  of  the  donee  to  render  the  estate  absolute  by 
performance  of  the  conditions. 

Idem — Grant  is  not  Void  where  Alien  Dies  before  Naturalization. — 
The  proviso  in  the  fourth  section  of  the  Act  that  no  alien  shall  be 
entitled  to  patent  until  he  becomes  naturalized  does  not  render  the 
grant  void  upon  the  death  of  such  alien  without  naturalization. 


'. 


280  Blakesly  v.  Caywood.  [4  Oregon 

Appeal  from  Marion  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

John  Kelsaifj  B.  8.  Strahan  and  Boise  dk  WUUs,  for  Ap- 
pellants. 

The  Donation  Law  is  in  words  of  present  grant  (2  Ogn. 
R.  266;  12  How.  75.) 

Charles  P.  Matt,  up  to  the  time  of  his  death,  had  com- 
plied with  all  the  terms  and  conditions  of  the  Donation  Law. 
The  widow  and  heirs  in  such  case  take  the  share  or  interest 
of  the  deceased  in  equal  proportions.     (Donation  Law,  §  4.) 

The  plaintiff,  Theresa,  was  bom  in  Oregon,  December  26, 
1849,  and  was  and  is  a  citizen  of  the  United  States.  (1 
Sandf.  Ch.  683,  639:  1  Abbott's  Dig.  p.  63,  §  11;  2  Kent's 
Com.  16.) 

The  widow  and  heirs,  being  citizens,  could  demand  the 
patent  without  proof  of  their  citizenship;  they  take  as  pur* 
chasers  of  the  United  States.  {Fields  v.  Squires,  Deady,  383 ; 
2  Black.  Com.  1.) 

The  Donation  Law  is  to  be  construed  liberally  in  favor 
of  the  grantees.     (Silver'v.  Ladd^  7  Wallace,  224.) 

Mdllory  &  Shaw,  for  Respondents. 

The  latter  clause  of  the  first  provision  of  §  4  of  the  Act 
of  September  27,  1860,  applies  only  to  those  aliens  who  made 
their  declaration  of  intention  after  the  passage  of  the  Act. 
This  proviso  confers  a  special  privilege  upon  the  heirs  which 
was  not  possessed  by  the  ancestor ;  they  could  obtain  patent 
without  proof  of  naturalization. 

Without  a  special  provision  the  heir  cannot  take  by  descent 
a  greater  estate  than  the  ancestor  held.  The  ancestor.  Matt, 
could  take  no  title  to  the  land  until  he  produced  record  evi- 
dence of  his  naturalization.  If  that  was  necessary  for  him,  it 
is  necessary  for  the  heirs  to  make  the  same  showing. 

The  relation  of  the  United  States  with  Great  Britain, 
growing  out  of  the  joint  occupancy  of  the  Territory  of  Ore- 
gon, did  not  tend  to  promote  friendly  feelings  between  the 
citizens  of  two  countries. 
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Britiffh  subjecte  in  Oregon  had  no  sympathy  with  the 
United  States  Gbvemment,  therefore  it  was  not  the  policy 
of  the  United  States  to  give  them  land.  If  the  United 
States  had  bounties  to  bestow  they  proposed  to  make  citi- 
zens, and  not  aliens,  the  recipients  of  them.  Aliens  then 
in  the  country  would  accept  the  grant  and  insist  upon  their 
loyalty  to  a  foreign  power.  It  was  to  deprive  them  of  that 
right  that  this  proviso  was  inserted  into  the  fourth  section. 
The  debates  in  Congress,  at  the  time  the  law  was  before  it 
for  its  consideration,  show  what  was  intended  by  the  lan- 
guage of  the  proviso.  (Speeches  of  Humphrey  Marshall, 
Sarmuel  R.  Thurston,  James  B.  Bowlin  and  Willard  P.  Hall, 
Part  2,  1st  Session,  31st  Congress,  Cong.  Globe,  1078,  108O; 
Speech  of  Cyrus  L.  Dunham,  Id.  1094;  Marshall's  Amend- 
ment, Id.  1095 ;  Discussion  on  motion  to  strike  out  Amend- 
ment, Id  1096;  Speeches  of  Dawson,  Douglas,  Benton  and 
Felch,  Id.  1846,  1846.) 

By  the  Courts  Upton,  C.  J. : 

This  is  a  suit  to  compel  the  defendants  to  convey  to  the 
plaintiffs  a  parcel  of  land  claimed  under  the  Donation  Act 
'of  September  27,  1850.  The  defendants  demurred  to  the 
complaint,  stating  as  ground  of  demurrer  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  suit,  and  the 
Circuit  Court  having  sustained  the  demurrer, '  the  plaintiff 
appeal  to  this  Court. 

The  plaintiffs  claim  through  Charlfes  P.  Matt,  the  father  of 
tlie  plaintiff,  Theresa  Blakesly,  who  settled  upon  the  land  in 
controversy  in  1844,  and  continued  to  reside  upon  it  with 
his  wife  until  1851,  at  which  time  he  died  intestate,  leaving 
a  widow  and  an  only  child — the  plaintiff  Theresa.  The  de- 
fendant claims  under  one  G.  W.  Taylor,  who  entered  upon 
the  land  after  the  death  of  Charles  P.  Matt,  and  has  since 
obtained  a  patent  for  the  land  from  the  United  States. 

The  complaint  sets  out  fully  the  proceedings  taken  by 
Matt  and  by  Taylor  in  their  efforts  respectively  to  obtain 
title  from  the  Government,  and  the  sufficiency  of  the  plead- 
ing depends  ujpon  an  alleged  disability  on  the  part  of  Charles 
P.  Matt,  and  those  claiming  under  him,  to  take  and  hold  the 


282  Blakesly  v.  Caywood.  [4  Oregon 

lands  as  a  donation.  Charles  P.  Matt  was  not  a  native  of 
the  United  States,  and  never  becaone  naturalized,  but  in  the 
year  1849  he  declared  his  intention  to  become  a  citizen,  and 
his  daughter,  the  plaintiff,  is  a  citizen  of  the  United  States. 
The  question  of  disability — the  only  controverted  question 
in  the  case — crests  upon  the  construction  to  be  given  to 
the  several  provisions  of  the  Donation  Act  bear- 
ing upon  the  rights  of  aliens  and  those  claiming  under  them. 
Section  4  of  the  Act  specifies  the  qualificaticHis  of  the  donee 
in  'this  respect,  in  the  following  language :  ''Being  a  citizen 
of  the  United  States,  or  having  made  a  declaration,  accord- 
ing to  law,  of  his  intention  to  become  a  citizen,  or  who  shall 
make  such  declaration  on  or  before  the  1st  day  of  Decem- 
ber, 1861." 

The  same  section  contains  the  following: 

''Provided,  that  no  alien  shall  be  entitled  to  a  patent  for 
lands  granted  by  this  Act  until  he  shall  produce  to  the 
Surveyor-General  of  Oregon  record  evidence  that  his  natu- 
ralization as  a  citizen  of  the  United  States  has  been  com- 
pleted. But  if  any  alien  having  made  his  declaration  of  an 
intention  to  become  a  citizen  of  the  United  States  after  the 
passage  of  this  Act,  shall  die  before  his  naturalization  shall 
be  completed,  the  possessory  right  acquired  by  him  under 
the  provisions  of  this  Act,  shall  descend  to  his  heirs  at  law, 
or  pass  to  his  devisees,  to  whom,  as  the  case  may  be,  the  pat- 
ent shall  issue." 

One  of  the  principal  inquiries  involved  in  this  case  is 
whether  this  explicit  declaration  that  no  alien  shall  be  en 
titled  to  a  patent  until  he  shall  produce  evidence  of  his 
naturalization,  is  to  be  regarded  as  annexing  a  condition 
to  the  estate  granted,  the  breach  of  which  will  amount  to  a 
forfeiture  and  annul  the  grant  If  by  the  terms  of 
the  Act  nothing  passed  to  the  donee  until  the  issuing  of  the 
patent,  the  subject  would  be  easily  disposed  of;  for  in  that 
case,  denying  a  patent  would  be  denying  all  right  and  in- 
terest in  the  land.  If  becoming  a  citizen  was  thus  made  a 
condition  precedent,  the  proposed  grant  would  become  a  nul- 
lity upon  the  death  of  the  party  without  naturalization. 
But  in  this  case,  Charles  P.  Matt,  being  qualified  as  a  donee 
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within  the  terms  of  the  Act,  and  being  settled  on  the  prem- 
ises at  the  time,  a  present  interest  in  the  land  passed  directly 
to  him  by  the  terms,  "there  shall  be  and  hereby  is  granted  to 
every  white  settler  or  occupant  of  the  public  lands  *  *  ♦ 
having  made  a  declaration,  according  to  law,  of  his  intention 
to  become  a  citizen  of  the  United  States  ♦  ♦  *  now 
residing  in  said  territory,  and  who  shall  have  resided 
upon  and  cultivated  the  same  for  four  consecutive  years, 
and  shall  otherwise  confoi»m  to  the  provisions  of  this  Act,  the 
quantity  of  one-half  section,  or  three  hundred  and  twenty 
acres  of  land.''  It  is,  I  think,  too  well  settled  to  be  open  to 
argument  that  in  favor  of  the  actual  settler,  who  was  under 
no  disability,  this  language  operated  as  a  present  grant,  and 
vested  in  the  donee  a  legal  title  to  the  land  before  the  issuing 
of  the  patent. 

The  title  thus  conferred  on  the  donee  was  encumbered  with 
conditions  and  liable  to  be  defeated  by  the  failure 
of  the  donee  to  perform ;  but  it  was  nevertheless  a  present 
grant  vesting  the  title,  notwithstanding  the  estate  was  upon 
conditions  subsequent  and  might  be  defeated  by  non-per- 
formance; and  we  are  to  consider  whether,  by  the  terms  of 
the  grant,  failure  to  become  naturalized  was  such  breach  of 
a  condition  subsequent  as  to  defeat  the  grant  Up  to  the 
last  moment  of  the  life  of  the  donee  the  delay  was  no  breach 
of  condition  there  being  nothing  in  the  Act  requiring  the 
donee  to  be  naturalized  within  a  specified  time.  On  the  con- 
trary, the  effect  of  naturalization  would^  have  been  the  same 
had  it  been  accomplished  on  the  last  day  of  his  life  as 
if  done  at  a  former  period  and  had  he  complied  with  all  other 
requirements  of  the  Act  and  lived  until  the  present  time 
without  becoming  naturalized,  all  the  right  and  interest 
in  the  land  that  were  his  inomediately  after  the  Act  took 
effect  would  still  be  his.  Should  an  alien  so  circumstanced 
became  naturalized  hereafter,  the  disability  in  regard  to  re- 
ceiving a  patent  would  thereupon  disappear,  and  he  would 
then  stand  in  respect  to  the  title  and  in  respect  to  receiving 
a  patent  in  the  same  position  as  a  native  citizen.  It  is  clear, 
therefore,  that  during  the  lifetime  of  Charles  P.  Matt  his 
rights  were  not  divested   because  of  his   failure  to    become 


284  Blakesly  V.  Caywood.         [4  Oregon 

naturalized,  and  if  the  land  has  reverted  to  the  Govern- 
ment, because  of  his  failure,  it  reverted  at  his  death.  The 
donee  in  this  case,  although  an  alien,  was  within  one  of  thfe 
classes  of  persons  entitled,  under  the  specifications  of  the 
Act,  to  take  as  a  donee,  and  he  was  within  the  description 
of  persons  of  whom  it  is  enacted  that  if  ''either  shall  have 
died  before  patent  issues,  the  survivor  and  children,  or 
heirs,  shall  be  entitled  to  the  share  or  interest  of  the  de- 
ceased." The  land  donated  must  be  within  that  general 
provision,  unless  there  is  some  special  provision  making  the 
donee,  who  had  before  the  passage  of  the  Donation  Act  de- 
clared his  intention  to  become  a  citizen,  an  exception  to  the 
general  rule  relating  to  the  disposition  of  the  property  on 
the  death  of  the  donee. 

There  is,  in  the  language  first  above  quoted,  a  special 
provision  in  regard  to  aliens  who  made  the  declaration  of 
intention  after  the  passage  of  the  Act,  and  it  is  a  peculiar 
and  noticeable  feature  of  the  provision  that  it  omits  to  men- 
tion the  survivor,  and  enacts  that  if  one  of  that  class  "shall 
die  before  his  naturalization  shall  be  completed,  the  pos- 
sessory rights  acquired  by  him  under  the  provisions  of  this 
Act  shall  descend  to  his  heirs  at  law.*'  No  such  special  ref- 
erence is  made  to  the  disposition  of  the  property  of  those 
who  had  previously  declared  the  intention.  On  the  hearing 
it  was  argued  that  an  inference  arises  from  omitting  to  make 
special  provision  touching  the  latter  class,  that  tHe  share  or 
interest  granted  them  would  not  descend,  but  would  ter- 
minate with  the  life  of  the  donee.  Such  an  inference  might 
arise  if  no  general  rule  had  been  made  broad  enough  to  in- 
'clude  the  latter  class,  but  inasmuch  as  the  scope  of  the  gen- 
eral provision  for  disposing  of  property  on  the  death  of  the 
donee  does  include  the  class  of  aliens  not  mentioned  in  this 
exception  or  special  provision,  the  only  presumption  thus 
raised  is  that  no  special  provision  is  intended  in  regard  to 
that  class,  and  the  only  logical  deduction  is  that  on  the 
death  of  an  alien  of  that  class  the  disposition  of  the  prop- 
erty is  within  the  general  rule.  The  circumstance  that  the 
land  of  the  other  class  is  made  to  descend  in  an  exceptional 
manner  leads  to  the  same  conclusion. 
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On  the  arguinent,  reference  was  made  to  the  circumstance^ 
that  at  the  time  of  the  passage  of  the  Act  there  was  a  class 
of  settlers  who  were  not  in  sympathy  with  our  Government, 
and  it  was  claimed  that  the  proviso  firet  ahove  quoted  was 
inserted  in  the  Act  for  the  purpose  of  discriminating  against 
that  class  of  settlers  and,  that  the  Act  should  be  so  con- 
strued as  to  give  ii  that  effect  It  is  difficult  to  perceive 
that  the  construction  contended  for  would  tend  to  favor 
such  discrimination.  If  one  of  the  objects  sought  to  be 
accomplished  by  the  Act  was  to  discriminate  against  such 
British  subjects  as  were  unfriendly  to  our  Government,  that 
object  would  not  be  advanced  by  favoring  the  heirs  of  those 
who  should  thereafter  declare  the  intention  to  become  citi- 
zens, and  entirely  cutting  off  the  heirs  of  those  who  had 
previously  done  so,  especially  ,as  it  is  not  to  be  supposed 
that  many  of  those  not  in  sympathy  with  our  Government 
had  made  such  declaration  of  intention  previous  to  the  pas- 
sage of  the  Act  The  object  would  have  been  better  effected 
by  dealing  liberally  with  those  who  had  already  taken  the 
incipient  step,  and  by  denying  a  donation  to  thos^  who  had 
not  done  so,  or  placing  the  grant  to  them  under  severe  re- 
strictions. Want  of  sympathy  with  the  Government  on  the 
part  of  a  portion  of  the  alien  settlers  does  not  afford  a  rea- 
son in  favor  of  the  construction  that  would  cut  off  the  chil- 
dren or  heirs  of  those  who  had  declared  thteir  intentions 
before  the  passage  of  the  Act 

The  provision  of  the  Donation  Act  that  indicates  an  in- 
tention to  discriminate  against  aliens  of  any  class,  is  that 
part  of  the  proviso  above  quoted  which  declares  that  an 
alien  shall  not  be  entitled  to  a  patent  until  be  produces 
proof  of  his  naturalization,  and  the  right  of  the  plaintiff  to 
the  relief  prayed  for  in  this  caseMepends  upon  the  question 
whether  the  death  of  Charles  P.  Matt,  while  he  labored 
nnder  the  disability  as  to  receiving  a  patent,  forfeited  the 
right  to  the  land. 

There  are  several  provisions  in  the  Act  itself  that  show 
that  its  framers  did  not  conceive  that  issuing  a  patent  to  the 
donee  was  indispensable  to  the  operation  of  the  grant;  as, 
for  instance,  the  provision  of  the  fourth  section,  by  which 


286  Bt«akksly  v.  Caywood.  [4  Oregon 

the  rightd  of  one  class  of  aliens  descend  to  the  heirs  at  law ; 
that  of  the  same  section  by  which  the  share  or  interest  de- 
scends to  the  survivor  and  children  or  heirs,  in  case  the 
settler  has  "complied  with  the  provisions  of  the  Act  so  as 
to  be  entitled  to  a  grant,'*  and  dies  before  patent  issues; 
that  of  the  eighth  section,  by  which,  on  tiie  death  of  a  set- 
tler before  the  expiration  of  the  four  y^rs'  continued  pos- 
session, "all  the  rights  of  the  deceased  under  this  Act  shall 
descend  to  the  heirs  at  law  of  such  settler,  including  the 
widow,  where  one  is  left,*'  and  the  similar  provisions  found 
in  §  1  of  the  amendment  of  1858.  In  case  of  aliens  who 
declared  their  intentions  after  the  passage  of  the  Act,  the 
property  descends  to  the  heirs  at  law,  although  the  heirs 
may  be  aliens,  and  possibly  may  not  even  declare  their-  in- 
tention to  become  citizens.  The  language  of  the  fourth  sec- 
tion assumes  that  settlers  who  die  before  patent  issues,  may 
and  do  become  entitled  to  the  grant,  and  it  would  seem  ob- 
vious from  the  tenor  of  the  Act,  if  it  were  not  already  judi- 
cially determined,  that  the  donee  takes  an  estate  in  the  land 
before  the  patent  issues.  The  interest  thus  acquired  is 
something  more  than  a  bare  possession,  the  donee  has  a 
right  whidi  even  the  Government  cannot  annul  or  disre- 
gard— it  is  a  property  in  the  land^  held  by  him  in  his  own 
right,  and  it  is  not  a  mere  life  estate ;  the  Act  contemplates 
that  he  may  devise  it  It  is  true,  his  interest  at  its  incipi- 
ency  is  an  estate  encumbered  with  conditions,  but  they  are 
conditions  subsequent,  and  it  is  in  his  power  to  render  the 
estate  absolute.  If  he  complies  on  his  part,  it  is  not  in  the 
power  of  the  Government  to  divest  it;  he  must,  therefore, 
be  deemed  the  holder  of  the  legal  title,  as  well  before  a3 
after  the  patent  issues.  In  the  lifetime  of  Charles  P.  Matty 
and  while  his  naturalization  was  delayed,  his  estate  did  not 
remain  in  abeyance  for  the  lack  of  a  patent,  and  the  Act  by 
its  terms  directed  to  whom  the  land  should  go  in  case  of  his 
death.  Withholding  the  patent  from  the  heir  does  not 
necessarily  divest  the  rights  of  the  heir  nor  the  title  which 
the  law  has  cast  on  the  heir.  There  is  nothing  in  the  Act 
to  prevent  the  patent  issuing  to  the  heir  if  the  heir  is  or 
becomes  a  citizen;    nor  is    it   indicated  in  the  Act  that  the 
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• 
grant  shall  become  inoperative  liie  moment  of  the  death  of 

the  donee^  in  case  a  patent  has  not  issued  prior  to  that  time. 

The  grant  not  being  limited  to  an  estate  for  the  life  of  the 

donee,  the  grant  remained  in  operation,  in  the  absence  of  a 

patent  as  well  at  the  moment  of  the  death  of  the  donee  as, 

daring  any  other  part  of  the  time  in  whidi  the  patent  was 

delayed  or  retained  becanse  the  grantee  was  not  entitled  to 

leoeive  it 

We  iSnd  in  §§  4  and  8  of  the  original  Act,  §§  1  and  8  of 
the  second  Act,  and  §  5  of  the  third  Act,  such  manifest  in- 
tention to  deal  liberally  with  the  heirs  and  widows  of  those 
who  are  prevented  by  death  from  complying  with  the  con- 
ditions which  Congress  deemed  it  necessary  to  impose,  that 
nothing  short  of  a  clear  manifestation  of  such  intention  can 
reasonably  be  construed  to  place  a  particular  class  of  per- 
sons in  an  attitude  so  opposite  to  that  in  which  the  framers 
of  the  law  have  evidently  sought  to  place  those  deemed 
worthy  to  receive  a  donation. 

The  case  before  us  presents  this  state  of  facts :  A  British 
subject  settled  upon  the  land  in  controversy  in  1844,  and, 
with  his  family,  continued  to  reside  upon  it  until  his  death, 
in  1851,  prior  to  which  time  he  made  the  usual  application 
at  the  Land  Department,  he  having  in  1849  made  declara- 
tion of  his  intention  to  become  a  citizen.  At  his  death  the 
plaintiff,  Theresa  Bldkesly,  who  was  his  only  daughter,  still 
claimed  the  land  in  right  of  her  father,  and  it  was  entered 
upon  by  the  said  Taylor,  a  stranger  to  the  title,  under  claim 
that  by  the  terms  of  the  Donation  Law  the  land  which  had 
been  thus  held  by  the  plaintiff's  father  for  seven  years  had 
reverted  to  the  Government. 

By  the  operation  of  the  Donation  Act,  the  plaintiff's 
father  acquired  the  land  in  fee,  subject  to  the  conditions 
specified  in  the  Act  (Summers  v.  Dickinson,  9  Cal.  554; 
Keman  v,  Orifjith,  27  Cal.  87.) 

The  only  restriction  contained  in  the  Act  bearing  any  re- 
lation to  the  facts  before  us,  is  that  expressed  in  the  words, 
"Provided  that  no  alien  shall  be  entitled  to  a  patent  to  the 
land  granted  by  this  Act  until  he  shall  produce"  evidence 
of  his  naturalization.     It  has  been  universally  held  that  a 
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ptoperty  was  of  the  value  alleged  in  the  complaint  is  in- 
sufBcient  and  amounts  to  an  admission  of  the  allegatioii. 
The  denial  should  state  the  property  is  of  no  value,  or  the 
value  ah  the  parfy  daims  it  to  Ibe.  Upon  this  point  see  also 
Baker  v.  BaUey,  16  Barb.  64;  Salvager  v.  Lask,  7  How.  Pr. 
430 ;  Davison  v.  Powell,  16  How.  Pr.  467. 

Another  material  allegation  of  the  complaint  is  that  the 
plaintiff  was  then,  February  15,  1870,  mentally  infirm  and 
not  of  sound  mind,  and  so  insane  as  to  be  wholly  incapable 
of  attending  to  business. 

It  will  be  observed  that  the  facts  in  this  allegation  are 
stated  conjunctively.  The  denial  ia  as  follows:  'TDefen- 
dant  also  denies  that  at  the  date  of  the  16  th  day  of  Feb- 
ruary, 1870,  the  plaintiff  was  mentally  infirm  aand  not  of 
/sound  mind,  and  so  insane  as  to  be  rvJioUy  incapable  of 
attending  to  business."  Thus  the  facts  stated  conjunctively 
in  the  complaint  are  undertaken  to  be  answered  by  the 
defendant  denying  them  as  a  whole,  as  conjunctively  stated, 
as  will  be  seen  by  placing  the  aggregated  statement  of  facts 
in  the  complaint  in  juxtaposition  with  the  answer  made 
thereto. 

This  anode  of  answering  is  in  violation  of  the  common 
law  rules  of  pleading,  and  also  of  the  rule  established  by 
the  Code,  which  provides  that  the  answer  shall  contain  a 
specific  denial  of  each  allegation  of  the  complaint  contro- 
verted, or  a  denial  thereof,  according  to  the  defendant's 
information  and  belief.  {Busenius  v.  Coffee,  14  Cal.  91; 
Hensley  v.  Tartar,  14  CaL  508 ;  Blanhman  v.  Vallejo,  15  Id. 
638 ;  Kvhland  v.  Sedgwick,  17  Id.  123 ;  Canfield  v.  Sanders, 
17  Id.  569 ;  Brown  v.  Scott,  25  CaL  195 ;  Lwnders  v.  Bolton, 
26  Cal.  417 ;  Hopkins  v.  Everett,  6  How.  Pr.  R  159 ;  Sal- 
inger V,  Luck,  7  Id.  430;  Davidson  v.  Powell,  16  Id.  467; 
Sherman  v.  N,  Y.  C.  Mills,  1  Abh.  187;  Baker  t;.  Bailey, 
16  Barb.  54.) 

The  defendant,  using  the  language  of  the  complaint, 
denies  that  the  plaintiff  was  wholly  incapable  of  attending 
to  business,  and  also  "denies  that  on  a  certain  day  he 
fraudulently  took  advantage  of  the  plaintiff's  incapacity, 
and,  under  pretense  of  making  a  loan   to   plaintiff,  fraudu- 
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lently  procured  hian  (plaintiff)  to^  sign  and  execute  a  certain 
writing  of  that  date  under  seal,  \rhich  purports  to  be  a 
deed  of  sndi  premises.''  And  again  he  stops  with  the  de- 
nial ^%at  said  note  and  tfa^  proceeds  thereof  was  the  only 
considerationf  thereof  which  the  plaintiff  received  for  said 
deed,"  without  alleging  what  further  or  other  consideration 
was  received  by  the  plaintiff,  which  he  should  have  alleged 
if  he  relies  upon  any  further  consideration. 

Under  the  rule  just  referred  to,  every  one  of  these  denials 
is  insufficient,  and  the  case  is  with  the  plaintiff  on  the 
pleadings.  But  inasmuch  as  counsel  have  submitted  the 
entire  case,  together  with  all  the  depositions,  to  this  Court, 
we  have  concluded  to  pass  by  the  questions  relating  to  the 
technical  sufficiency  of  the  pleadings  and  to  decide  this 
suit  upon  the  merits. 

We  are  of  the  opinion  that  the  preponderance  of  testimony 
clearly  shows  that  at  the  time  the  deed  in  question  was 
executed,  the  plaintiff  was  of  such  weak  understanding  as 
to  be  incompetent  to  transact  business,  and  that  the  con- 
sideration  paid  for  the  land  in  controversy  was  grossly 
inadequate.  These  conclusions  of  fact  being  reached,  the 
question  of  law  to  be  deteimined  is,  can  equity  afford 
lefieft 

In  3  Leading  Cases  in  Equity,  186,  it  is  said  that  ^'a 
Chancellor  will  not  interfere  under  ordinary  circumstances, 
on  the  ground  of  mental  weakness,  or  of  inadequacy  of 
consideration,  so  long  as  either  stands  alone,  and  there  is 
nof  reason  for  supposing  that  one  has  led  to  or  resulted  '  in 
the  other.  When,  however,  both  these  elements  are  present 
the  case  changes  its  aspect,  and  there  will  be  ground  for 
an  inference  that  the  inadequacy  is  due  to  the  exercise^  of 
undue  influence,  or  that  undue  advantage  has  been  taken 
of  the  weakness,  and  equity  will  set  the  whole  transaction 
aside  unless  this  presumption  is  rebutted  satisfactorily. 
Hence,  while  proof  that  the  powers  of  one  of  the  parties 
to  a  contract  were  decayed  or  enfeebled  may  be  nothing 
in  itself,  it  will  be  everything  when  the  bargain  is  one  that 
no  man,  in  the  full  possession  of  his  faculties,  would  have 
made,  and  that  no  man  should  have  made  with  another  who 
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had  lost  the  power  of  taking  care  of  himBelf."  The  au- 
thorities upon  this  point  are  overwhelming.  The  presump- 
tion alluded  to  has  not,  in  our  opinion,  been  satisfactorily 
rebutted,  hence  the  doctrine  applies  to  and  must  goyem  in 
this  case. 

The  defendant's  counsel  insist  that  the  conveyance  was 
executed  by  the  plaintiflF  to  enable  him  to  defraud  his  cred- 
itors, and  that  the  rules  of  equity  cannot  be  invoked  to 
assist  him  in  recovering  the  property.  We  have  found  that 
the  plaintiff  was  at  the  time  of  weak  understanding,  and 
that  he  was  overreached  in  the  transaction  by  the  defend- 
ant. His  mental  condition  was  sudb  as  would  release  him 
from  moral  responsibility,  and  equity  will  relieve  him  from 
the  effect  of  the  oontraet  It  is  settled,  we  think,  beyond 
controversy,  that  where  a  party  is  of  weak  understanding, 
and  is  overreached  in  a  transaction.  Courts  of  equity  will 
not  enforce  a  rule  for  the  prevention  of  fraud  when,  in  so 
doing,  a  greater  fraud  would  be  sanctioned.  {CoUins  v» 
BlcurUon,  1  Smith's  L.  C,  pt.  1,  p.  637 ;  Ford  v.  Harrington,, 
16  N.  Y.  285.) 

In  both  these  cases  the  numerous  authorities  bearing 
upon  this  question  are  cited  and  referred  to. 

We  do  not  deem  it  necessary  to  pass  upon  the  question 
of  the  intenticm  of  the  plaintiff  in  executing  the  deed,  for 
whether  mortgage  or  deed  absolute,  the  same  causes  which 
move  us  to  relieve  against  the  one  would  operate  to  relieve 
against  the  other. 

It  follows  that  the  decree  in  the  Court  below  must  be 
reversed,  and  a  decree  in  accordance  with  this  opinion  be  en- 
tered here. 

Decree  reversed. 


JEHIEL  S.  KENDALL,  Respondent,  v.  W.  H.  McFAR 

LAND,  Appellant 

Mechanic's  Lien. — When  judgment  is  rendered  to  enforoe  a  mechanic's 
lien,  an  execution  may  be  issued  thereon  to  sell  the  premises. 

Idem. — ^Under  the  statute  mechanics'  liens  have  precedence  over  all  other 
liens  after  the  commencement  of  the  building;  but  the  statute  must 
he  strictly  complied  with  in  order  to  secure  such  precedence. 


Sept  1872]     Kendall  v.  McFabland.         293 

lDiic.-*-Iii  an  action  to  enforce  such  liens  it  should  appear  when  the 
building  was  commenced,  to  enable  the  Court  to  determine  when  tbe 
liena  attached. 

loBic — ^If  it  nowhere  appears  in  the  judgment-roll  when  the  liens  at- 
tached to  the  building,  the  judgment  would  operate  as  a  lien  upon 
the  premises  as  an  ordinary  judgment  from  the  time  it  was  docketed. 

Appsal  from  Benton  County. 
Strahan  dc  Burnett,  for  Bespondent. 

Ohenoweth,  HiU,  Thayer  and  Williaans,  for  Appellantb 

By  the  Court,  Pbim,  J. : 

Ibis  was  a  suit  in  equity  oommenoed  in  the  Circuit 
Court  of  Benton  County,  by  respondent  J.  S.  Kendall,  to 
foredoee  a  mortgage  on  certain  premises,  situate  in  the  town 
of  Corvallis,  with  a  building  thereon  known  as  "Hunt's 
Brewery."  This  mortgage  was  executed  on  June  30,  1870, 
by  Joseph  Hunt  and  Anna  Hunt,  his  wife,  to  secure  the  pay < 
ment  of  one  thousand  dollars.  W.  H.  McFarland,  John 
Himt,  Bernard  Hunt  and  Henry  SoUe  were  also  made  de- 
fendants to  this  suit  The  appellant,  W.  H.  McFarland,  not 
being  united  in  interest  with  his  co-defendants,  filed  a  sepa- 
rate answer,  claiming  to  be  the  absolute  owner  of  the  prem- 
ises embraced  in  the  mortgage. 

The  title  claimed  by  appellant  was  obtained  as'  follows^ 
to  wit :  He  and  six  others  claimed  to  be  the  holders  of  me- 
chanics' liens  against  the  said  premises^  in  different  amounts, 
for  labor  and  materials  furnished  for  the  construction  of  the 
building  thereon  known  as  "Hunt's  Brewery."  Prior  to 
4e  commencement  of  this  suit  these  lien-holders  had  com- 
menced separate  actions  at  law  against  said  Hunt  to  recover 
the  respective  amounts  due  them,  and  to  enforce  their  re- 
spective liens  against  said  premises.  Each  of  them  suc- 
ceeded in  obtaining  a  judgment  against  Hunt  for  the  amount 
due  him,  and  also  a  judgment  that  the  premises  be  sold 
and  the  proceeds  thereof  applied  to  the  discharge  of  his 
said  lien.  The  aggregate  amount  of  these  judgments  was 
$2246.65  exclusive  of  cost  and  disbursements!  Three  of 
these  judgments  were  docketed  on  the  9th  day  of  Decern- 
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ber,  1870,  two  of  them  on  the  28th  of  November,  1870,  and 
two  on  the  7th  day  of  December,  1870.  The  mortgage  was 
executed  and  recorded  prior  to  the  time  when  theae  judg-* 
ments  were  docketed,  and  it  nowhere  appears  in  the  records 
of  these  judgments  when  the  building  was  commenced  or 
when  the  mechanics'  liens  attached. 

Executions  were  issued  on  each  of  these  judgments  against 
Joseph  Hunt  for  the  amount  specified  therein,  and  were 
levied  upon  the  premises  described  in  the  mortgage.  The 
notice  required  by  law  having  been  given,  the  premises  were 
sold  by  the  Sheriff,  under  and  by. virtue  of  said  executions, 
to  appellant  for  $2550.  The  sale  was  duly  confirmed  by 
the  Court,  and  after  the  term  for  redemption  had  expired 
the  Sheriff  executed  a  deed  to  McFarland,  who  immediately 
took '  possession  of  said  premises.  These  executions  were 
not  issued  specially  against  the  property  upon  which  these 
parties  claimed  to  hold  mechanics'  liens,  but  against  Joseph 
Hunt,  commanding  the  Sheriff  '%at  out  of  the  personal 
property  of  said  defendant,  or  if  sufficient  cannot  be  found, 
then  out  of  the  real  property  belonging  to  said  defendant, 
in  your  county,  on  or  after  the  7th  day  of  December  1870, 

you  satisfy  the  suin  of dollars."     Upon  the  hearing 

of  this  cause  the  Circuit  Court  found  the  equities  to  be  with 
respondent,  and  entered  a  decree  in  accordance  with  such 
finding,  from  which  McFarland  has  appealed  to  this  Court. 

The  question  presented  here  is,  what  intersst  or  rights  did 
appellant  acquire  in  the  property  in  question,  sold  by  the 
Sheriff  under  the  executions  issued  upon  these  several  judg- 
ments? If  the  parties  desired  to  enforce  their  respective 
liens  against  the  property  upon  which  they  were  claimed  they 
should  have  issued  special  executions  to  sell  that  property. 

The  statute,  in  providing  how  such  liens  may  be  enforced, 
provides  that  "if  judgment  be  rendered  for  the  plaintiff  he 
may  have  an  execution  issued  thereon  to  sell  the  premises." 
(Mis.  Laws,  ch.  32,  §  6.) 

The  executions  issuod  were  not  special,  but   general  exe- 

■ 

cutions  authorizing  the  Sheriff  to  sell  such  real  property  as 
belonged  to  Hunt  on  the  day  the  judgments  were  docketed, 
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or  at  any  time  thereafter,  upon  the  condition  that  sufficient 
personal  property  could  not  be  found  by  said  Sheriff  out  of 
which  to  satisfy  said  execution.  But  the  mortgage  of  re- 
spondent having  been  executed  and  duly  recorded,  prior  to 
the  time  when  these  judgments  were  docketed,  Hunt^  it  ap- 
pears, had  parted  with  all  his  interest  in  this  property,  prior 
to  that  time,  unless  it  might  be  the  right  of  redemption.  But 
it  is  claimed  tiat  the  liens  for  which  these  judgments  were 
given  were  mechanics'  liens,  and  that  it  is  provided  by  stat- 
ute that  such  'Oiens  shall  have  precedence  over  all  other  liens 
after  the  commencement  of  the  building.^'  (Mis.  Laws,  oh. 
82,  §  7.) 

The  statute  undoubtedly  has  given  priority  and  precen 
denoe  to  this  class  of  liens  over  all  other  liens,  but  a  party 
who  wishes  to  secure  such  priority  aad  precedence  is  re- 
quired to  proceed  strictly  in  accordance  with  the  provisions 
of  the  statute.  It  was  held  by  this  Court  at  a  former  term, 
that  the  remedy  created  by  this  statute  is  an  extraordinary 
<Hie,  ^'created  in  derogation  of  common  law  and  ought  to 
be  strictly  construed."  (Dalles  Lumber  and  Manufacturing 
Company  v.  The  Wasco  Woolen  Manufacturing  Compamf,  8 
Ogn,  627.) 

No  time  having  been  specified  in  any  of  these  judgments 
when  tihe  building  was  conunenced,  upon  which  the  liens 
were  daimed,  the  judgments  could  only  operate  as  liens 
upon  such  property,  the  same  as  an  ordinary  judgment^ 
f rcHn  the  time  when  they  were  placed  upon  the  judgment- 
lien  docket;  and  in  consequence  of  these  judgments  failing 
to  show  when  the  mechanics'  liens  attached  to  the  building, 
we  are  unable  to  see  how  any  other  or  greater  interest  could 
have  been  sold  under  special  execution  than  was  owned  by 
Hunt  in  the  property  on  the  day  when  the  judgments  were 
docketed. 

In  an  action  to  enforce  a  mechanics'  lien,  if  the  party  de- 
sires his  lien  to  be  enforced  from  the  commencement  of  the 
building  upon  which  the  lien  is  claimed,  the  time  when  the 
building  was  conmienced  should  be  averred  in  the  complaint, 
80  that  it  may  be  determined  and  adjudged  by  the  Court  at 
what  time  said  lien  attached  to  the  building. 
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To  enable  appellant  to  hold  the  premises  against  the 
cnortgage  of  respondent^  it  should  have  appeared  in  the  judg- 
ments and  proceedings  under  which  he  claims  title,  that  these 
mechanics'  liens  attached  to  the  building  in  question  prior  to 
the  time  when  respondent's  mortgage  was  executed  and  re- 
corded. The  time  when  these  liens  commenced  to  have  an 
existence  was  one  of  the  main  questions  to  be  ascertained  and 
judicially  determined  in  said  action.  If  no  time  was  men- 
tioned in  said  proceedings  when  said  liens  attached,  we  are 
unable  to  see  how  it  can  be  done  here  after  said  judgments 
have  been  executed. 

Again,  if  this  mortgage  was  executed  prior  to  the  com- 
mencement of  these  actions  to  enforce  these  mechanics'  liens^ 
respondent  was  entitled  to  have  the  summons  served  upon 
him^  so  that  he  migjbt  heeome  a  party  defendant  to  said  ac- 
tions, if  he  desired  to  do  so.  This,  however,  not  having  been 
done,  these  jud^ents  could  not  conclude  any  rights  defend- 
ant may  have  had  in  said  premises. 

.    It  is  ordered  that  the  decree  of  the  Court  below  be  af- 
firmed. 


ADOLPH  and  MARGUEKITE  JETTE,  Appellants,  v. 
HONORE  and  CELESTE  PICAKD,  Respondents. 

1)0NATI0N  Law — Rights  of  Married  Woiocn  under. — L.  took  up  two 
hundred  and  sixty-three  and  fifty-three  one-hundredth g  acres  of  land 
under  S  4  of  the  Donation  Law,  and,  being  married  at  the  time,, 
held  that  his  wife  was  entitled  to  have  one-half  thereof  set  apart  to 
her.  The  right  of  the  wife  in  no  way  depends  upon  the  number  of 
acres  in  the  claim. 

Wills — Construction  of. — The  intention  of  the  testator  must 'be  lookeit 
to  in  construing  a  will.  Wills  operate  upon  what  is  found  to  aotu- 
ally  belong  to  the  estate  of  the  testator. 

Appeal  from  Marion  County. 
The  facts  are  stated  in  the  opinion  of  the  Court 
Williams  £  Wiilis  and  B.  P.  Boise,  for  Appellants. 
G.  W.  Lawson  and  Eugene  Sullivan,  tor  Bespondenta^ 
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By  the  Caurt^  MoAbthue,  J.: 

Tanisae  Liard  settled  upon^  daimed  and  ocnninenced  to 
cultivate  land  claim  'So.  95  in  township  4  south,  range  2 
yrest,  containing  two  hundred  and  sixty-three  and  fifty-three 
onehundredths  acres  lying  in  and  teing  parts  of  sections 
20,  21,  22,  27,  28  and  29,  in  said  township  and  range  in 
1846,  and  continued  to  reside  upon  and  cultivate  and  poa- 
aess  said  lauds  until  his  death.  He  filed  his  notification  to 
hold  said  lands  under  the  Donation  Law  (so  called)  in  his 
own  individual  right  without  stating  that  he  had  a  wife,  and 
duly  made  his  final  proof  of  four  years'  residence  and  cul- 
tivation, as  by  the  law  required  to  entitle  him  to  a  patent 
from  the  United  Statea.  On  December  29,  1851,  after  hav- 
ing made  such  final  proof^  he  executed  a  will,  and  dying 
shortly  afterward,  said  will  was  admitted  to  probate,  Sep- 
tember 2,  1862.  Shortly  afterward  a  certificate  was  issued 
by  the  proper  officers  to  his  heirs  at  law  for  all  of  said  lands. 
The  date  of  his  marriage  with  Celeste  (now  intermarried 
with  Honore  Picard^  was  February  5,  1849,  and  he  con- 
tiimed  to  live  with  her  upon  said  premises  from  ihe  date  of 
their  marriage  until  the  time  of  his  death,  about  March  15, 
1852.  Marguerite  is  the  only  child  of  Tanisse  Liard  and  is 
the  fruit  of  his  marriage  with  Celeste.  By  the  terms  of  the 
wiD  he  bequeathed  and  devised  to  his  wife.  Celeste,  and  to 
his  daughter,  Marguerite  (now  intermarried  with  Adolph 
Jette),  each  "one-half  of  all  the  personal  property  and  real 
estate  of  which  he  should  die  j>086e8sed  or  seized." 

In  March,  1870,  a  petition  was  presented  to  the  officers 
of  the  proper  land  office  on  behalf  of  Celeste,  which  was 
contested  by  Marguerite.  After  hearing  the  matters  set  out 
in  Ae  petition,  the  donation  certificate,  which  had  been 
previously  issued  to  the  heirs  at  law  of  Tanisse  Liard,  was, 
on  September  20,  1870,  corrected  and  changed  so  as  to  give 
the  heirs  at  law  the  north  half  of  the  claim,  and  to  Celeste, 
the  widow  of  Tanisse,  the  south  half  thereof.  This  de- 
cision remains  unappealed  from  and  is  in  full  force.  Some 
time  prior  to  the  decision  of  the  land  officers  this  suit  was 
instituted  for  partition  of  the  premises,  and  was  continued 
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from  term  to  term^  and  finally  at  the  June  term,  18T1,  was 
heard.  After  hearing,  the  Court  made  a  decree  dismissing 
from  consideration  the  south  half  of  the  claim,  and  order- 
ing that  the  north  half  thereof  he  equally  divided  between 
Celeste  and  Marguerite.  From  this  decree  Marguerite  ap- 
peals, and  urges  that  she  is  entitled  under  the  will  to  one- 
half  of  the  entire  tract. 

When  Liard  availed  himself  of  the  provisions  of  the  Dona- 
tion Law  he  was  at  liberty  to  take  up  six  hundred  and  forty 
acres,  one-half  of  which  would  go  to  his  wife.  He  could  take 
any  less  number  of  acres,  but  could  not  so  take  as  to  preclude 
his  wife  from  her  share  of  what  was  taken.  The  right  of 
the  wife  in  no  way  depends  upon  the  number  of  acres  taken 
up.  She  has  a  clear  right  to  half  of  whatever  quantity  of 
land  he  took.  (Donation  Act^  §  4.)  When  he  executed  the 
will  it  seems  he  was  laboring  under  the  impression  that  his 
wife  had  no  interest  in  the  claim, — that  is,  nothing  in  her 
own  right.  There  is  nothing  in  the  case  which  warrants  any 
other  conclusion  than  that  he  was  simply  mistaken;  there 
is  nothing  at  all  which  savors  of  fraud.  The  provisions  of 
the  will  operate  only  upon  the  north  half  of  the  claim,  for 
that  is  all  that  he  owned  at  the  time  of  its  execution. 

It  is  settJed  principle  that  the  intention  will  govern  in  the 
construction  of  a  will,  but  it  is  equally  true  that  a  man  can- 
not devise  by  testament  what  he  does  not  own.  Courts  can- 
not apply  a  will  to  any  property,  but  that  which  is  found  to 
actually  belong  to  the  estate  of  the  testator. 

Decree  affirmed. 


EMILY  C.  PITTMAN,  Appellant,  v.   WM.   M.   PITT- 

MA2T,  Eespondent 

Wmc's  Right  or  Action  at  Law. — ^A  divorced  wife  cannot  maintain  an 
action  at  law  against  her  divorced  husband  upon  an  implied  con- 
tract arising  during  coverture. 

Appeal  from  Linn  County. 

The  complaint  alleges  that  on  or  abont  December  3,  1864, 
the  defendant  received  from  the  plaintiff^s  father  the  sura  of 
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one  thousand  doUars  in  gold  coin  to  the  use  of  the  plaintiff ; 
that  demand  for  tiie  payment  thereof  was  made,  but  that 
the  defendant  has  not  paid  anj  part  thereof  but  is  now 
justly  indebted  to  the  plaintiff  in  the  sum  of  one  thousand 
dollars.  The  answer  denies  specifically  each  affirmative  al- 
legation of  the  complaint  and  alleges  that  on  July  4,  1858, 
the  plaintiff  and  defendant  were  lawfully  married,  and  oon* 
tinued  to  be  husband  and  wife  until  July  14,  1870,  at  which 
date  they  were  divorced  by  decree  of  the  Circuit  Court  for 
Benton  County.  And  further,  that  the  plaintiff,  as  heir 
at  law  of  Hetty  Allen,  deceased,  was  entitled  to  a  certain  one- 
fifth  of  said  decedent's  land  claim.  That  the  same  was  sold 
to  one  Chambers^  the  proceeds  thereof  being  eight  hundred 
dollars,  and  that  Chambers,  witib  the  knowledge  and  assent 
of  the  plaintiff,  paid  the  same  to  one  Mulky's  administrator, 
in-  discharge  of  a  demand  of  said  administrator  against  the 
defendant,  and  that  there  never  was  any  previous  agreement 
or  understanding  that  the  money  should  be  refunded  to  th6 
plaintiff.  The  Statute  of  Limitations  is  also  jileaded.  The 
new  matter  in  the  answer  is  denied  in  the  reply,  and  therein 
it  is  futther  allied  that  there  was  an  understanding  that 
plaintiff  was  to  have  the  money  to  her  own  use;  that  she 
always  claimed  it;  that  the  money  was  the  proceeds  of  her 
interest  in  her  mother's  estate,  and  that  at  the  time  of  insti- 
tuting this  action  the  plaintiff  was  a  single  woman. 

Defendant  moved  for  judgment  on  the  pleadings;  and 
from  the  order  allowing  said  motion  and  dismissing  the  ae- 
tion  the  plaintiff  appeals. 

By  the  Courts  Mo Abthtjs,  J. : 

A  careful  examination  of  the  pleadings  discloses  that  this 
is  an  action  at  law  upon  an  implied  contract  for  the  payment 
of  money,  and  that  at  the  time  of  the  transaction  out  of  which 
the  implication  arises  the  parties  were  husband  and  wife. 
At  conmion  law,  husband  and  wife  were  incapable  of  mak- 
ing any  contract,  express  or  implied,  which  a  Court  of  law 
would  countenance  or  uphold.  Nor  does  the  constitutional 
provision  (Art.  XV,  §  5)  break  the  force  of  this  rule.  That 
provision  was  adopted  for  the  protection  of  the  wife's  prop- 
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erty  from  the  debts  or  contracts  of  the  husband.  It  does 
not  enlarge  her  strictly  legal  rights  so  far  as  to  allow  her  to 
sever  her  unity  from  her  husband,  and  enable  her  to  enter 
into  contracts  with  him  as  with  a  mere  stranger.  The  appel- 
lant cannot  recover  upon  the  implied  contract  pleaded  in  a 
Court  of  law.  The  only  forum  wherein  the  questions  pre-  . 
sented  by  this  record  can  be  properly  examined  into,  and  the 
adequate  remedy  afforded,  is  a  Court  of  equity. 

Courts  of  equity  protect  with  great  care  the  separate 
property  of  the  wife  and  the  proceeds  thereof,  and  enforce 
against  all  persons  any  reasonable  agreement  concerning  it 
The  beneficent  rules  which  they  now  apply  in  this  class  of 
cases  have  tempered  the  harshness  of  those  relics  of  feudal- 
ism which  still  find  sanction  in  courts  of  law. 

In  this  case  the  amount  sought  to  be  recovered  was  the 
proceeds  of  the  sale  of  a  parcel  of  land  inherited  by  the 
appellant  during  coverture.  Under  no  circumstances  could 
the  land,  or  the  proceeds  thereof,  have  been  reached  by  any 
process  issued  at  the  instance  of  the  creditors  of  the  respond- 
ent Being  a  pecuniary  right,  occurring  during  coverture, 
the  respondent  could  not  equitably  appropriate  it  to  his  own 
use,  or  to  the  dischai^e  of  his  liabilities,  without  the  know- 
ledge and  assent  of  the  appellant  If  appropriated  for  such 
purpose  by  the  husband  without  the  wife's  knowledge  and 
avssent,  every  consideration  of  morality  and  justice  would 
lead  a  court  of  conscience  to  assert  its  jurisdiction,  and  or- 
der the  husband  to  make  restitution.  If  so  applied  with  her 
knowledge  and  assent,  we  see  nothing  in  the  way  of  treating 
it  as  an  equitable  loan,  unless  the  wife  absolutely  renounced 
all  claim  thereto. 

In  New  York,  where  the  property  rights  of  married 
women  are  not  more  fully  protected  by  legislative  enact- 
ment than  they  are  in  Oregon  by  constitutional  provision, 
it  is  well  settled  that  a  wife  can  loan  money  to  her  husband, 
and,  Ix^fore  repayment  by  him,  she  has  a  claim  against 
him  which  she  can  enforce  in  equity,  though  not  in  law. 
(Sarage  v,  CrNeil.  44  N.  Y.  302.)  Transactions  of  this 
fliaiMotor  are  not  nudum  pactum.  Where  the  money  arises 
from  the  wife's  separate  property,  over  which  she  has  com- 
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plete  control,  when  the  husband  borrows  it,  there  is  in  equity 
a  Yalid  consideratian  to  repay  it     {Woodwarth  v.  Bweet,  61 
N.  T.  10.) 
Judgment  affirmed* 
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CALEB  S.  TUSTISr,  Appellant,  v.  SAMUEL  D.  QAXINT, 

Bespondent - 

CouRTT  O0VIT8 — JunsDrcnoir  or.— The  Oonstitutioii  of  this  State  pro* 
vides  that  Ooimty  Courts  shall  be  0>artB  of  xeoord  haTing  general 
Juiisdktioii,  to  be  defined  and  limited  by  law;  and  the  Legislature 
haying  given  them  exclusive  and  original  jurisdiction  in  all  matters 
pertaining  to  Probate  Courts:  Held,  that  County  Courts,  in  ex* 
ercising  judieial  powers  in  such  business,  should  be  regarded  as 
Conrta  ol  general  and  saperibr  jurisdiction. 

Idkm — PiiBSTTiiFTioHB. — ^Whenever  their  proceedings  and  judgments  oome 
in  question  collaterally,  they  are  entitled  to  all  the  legal  presump- 
tions pertaining  to  the  records  of  Courts  of  superior  jurisdiction. 

PnocsEDmos  in  Couirrr  Coubt,  row  Ikfbaohsd. — The  proceedings  and 
judgments  of  County  Courts  in  probate  matters  import  absolute 
verity,  and  whenever  they  come  in  question  collaterally  cannot  be 
impeached  by  evidence  aliunde  the  record;  but  may  be  impeached  by 
evidence  appearing  upon  the  face  of  the  record  showing  a  want  of 
jurisdiction  in  the  Court. 

JtmooBD. — ^Under  the  Code  the  record  includes  all  the  papers  and  proeeed- 
ings  contained  in  the  judgment-roll. 

W'BXS  WANT  OF  JuBiSDicrrioN  WILL  APPEAR. — ^When  the  record  recites 
what  was  done,  and  the  facts  so  recited  are  not  sufficient  to  give  the 
Court  jurisdictiim*  a  want  of  jurisdiction  will  appear  upon  the  face 
upon  the  record. 

Wbkn  thb  Rboobo  is  Silent. — ^Legal  presumptions  do  not  coma  to  the 
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aid  of  the  record,  except  as  to  facts  touching  which  the  record  ia 
ailent.  When  the  record  is  silent  as  to  what  was  done,  it  will  be  pre- 
sumed that  what  ought  to  have  been  done  was  not  only  done,  but 
rightly  done.  If  appellant  was  a  minor,  and  had  no  guardian  when 
the  order  of  sale  ^a^.ipad^,  it  wa^  thA^  dptj^r^olrthe  Court  to  appoint 
one  before  makin^"Slidi  order;  biit  tlie  reoori  being  silent,  the  law 
presumes  the  Court  did  its  duly.  No  evidence  aliunde  the  record 
will  be  admitted  to  imp«pich':the  prooeedings  and  orders  of  a  Conr^ 
of  general  and  superior  jurisdiction. 


App^^  Uom  Yamhill  Ooiimty^ 


>  TT.  M.  Ramsey,  ipT  Appellant.  ^ 
B.  P.  Boise  and  P.  0.  SiUKvath  for  Bespondent. 
By  the  Courts  Pbim,  J»: 

This  was  an  action  of  ejectment  in  the  Circuit  Conrt  of 
Tapahijlj-Cq^tjr  to  recover  the'one-eigWh;qf  -qne  l^TcichreA 
and  ninety  acres  of  land  situate  in.  the  oounty  of  Yamhill, 
State  of  Oregon.  Caleb  S.  Tustin,  the  appellant^  claims  ti- 
tle .^s.^fie  o£  the  heirp  of  his  father,  Chf^rles.S.  Tu^tin,  wbO) 
died  intestate  in  said  county  in.  the  fall  of  1862y  seised  of 
the  land  'in  ^liestion,  leaving  a  Widow  and  seven  otiter  chil- 
dren hesides  appellant, 

Respondent  claims  title  to  the  land  under  a  sale  made  by 
the  administrator  of  the  estate  by  said  Tiistin,  deceased,  in 
pursuaiice  of  certain  probate  proceedings  and  orders  had  and* 
ndade  in  the  County  Court  of  Yamhill  County.  Tlie  title 
of  respondent  depends  upon  the  validity  of  those  prooeedingat 
and  orders  of  the  Coun^  Court  and  the  sale  made  in  pursu- 
ance thereof,  as  it  appears  that  appellant  was  entitled  to  the 
interest  in  question  as  one  of  the  heirs  of  his  father,  unless 
he  has  been  divested  of  the  title  by  this  sale. 

Bespondent,  to  prove  title  in  himself,  offered  in  evidence 
the  record  containing  the  order  of  the  County  Court  of 
Yamhill  County,  appointing  David  Smith  administrator  of 
the  estate  of  the  said  Tustin,  deceased;  and  also  the  pro- 
ceedings and  orders  of  said  Court  pertaining  to  the  sale  of 
the  land  belonging  to  said  estate,  including  the  land  in 
question.  Appellant  objdcted  'to  the  admission  of  these 
proceedings,   orders  and   sale   made  in   pursuance  theileof, 
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as  inoompetent  evidende  to  proye'  tide  in  respondesit^  wpoi^ 
the  ground  that  the  Court  hiad  no  juriadictioii  of  either  the 
sabject^matter  or  of  th^  parties  interested  insldd  estate  at 
the  time  they  were  madoy  -as  hie .  •dainis,  and  that^  there*, 
fore,  they  are  absolute  nullities.  He  contends  that  the* 
County:  Courts  of  this  State^  in  exeroising  jijidieial  powers 
in  probate  matters,  should  be*  regarded  as  Conirts  of  infe^' 
rior  and  limited  jurisdiction,  and  that  none  of  these  orders 
and  proceedings  Jafakmld  haye  been  admitted  in  eyidenoe 
without  first  proving  all  thi  neeessarj  facts  authorizing 
such  Courts  in  making  such  orders.  Bespondents/ howeyer; 
<k>iiteiid  that  tfaey  are  C6urtb  of  record  tinder  the  Constitu- 
tion, with  original  and  exclusive  jurisdiction  in  all  probate^, 
maU0r$j  [  liiid'  in  exercising '  judicial  j^wers  in  thdse  matters 
diould  be  regarded  as  OouHsVc^'  superior  jurisdictioni. 
and  that  all  their  proceedings,  ordeiis  and  judgments  are> 
entitied  to  all  the  presdmptions  of  lawi  Jpertainilig  to  such 
Courts.  > 

This  presents  the  main  quebti6n  to  be  decided  in  this  case,* 
lliat  is,  whether  these  Codrts^'  in  leiereising  judicial  powers 
in  probate  proceediiigs^  sho^ild  be  treated  as  Courts  of  *infer> 
ioT  or  as  Courts  of  superior  jurisdiction. 

This  is  the  first  time  in  the  judicial  history  of  this-'State 
that  this  Court  has  been  called  upoii  to  decide  tiiis  question* 
We  aie  aware  that  it  has  already  been  held  by  this  Court  in 
seyeral  cases  heretofore  decided  ^and  reported  that  ''the 
Coun^  Court  or  Board  of  County  Coinmissioners,  so  far  as 
it  exercises  judicial  powers,  is  a  Court  of  special  and  lim- 
ited jurisdiction,"  and,  as  a  logical  sequence,  that  the  facta 
necessary  to  confer  jurisdiction  should  appear  upon  the  face 
of  its  record  or  its  proceedings,  whenever  brought  in  question 
collaterally,  are  mere  nullities.  (Thompson  v,  Multnomah 
County,  2  Ogn.  87;  State  of  Oregon  v.  Oificer,  ante^  p.  180; 
Johns  V.  Marion  County,  ante,  p.  46. ) 

It  appears,  howeyer,  that  these  were  all  cases  in  which 
the  County  Court  was  engaged  as  a  Board  of  County  Com- 
missioners,  in  the  laying  out  of  county  roads,  whidi  was 
purely  county  business  as  oontradistinguished  from  probate 
business;  ccmsequently  we  are  led  to  the  conclusion  that  the 
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Court,  in  the  iwe  of  the  language  above  referred  to,  only 
intended  to  be  understood  as  holding  that  these  Courts  were 
Courts  of  inferior  and  limited  jurisdiction,  -vrhen  exercising 
judicial  powers  in  the  particular  class  of  cases  then  under 
consideration* 

Section  1  of  Article  YII  of  the  Constitution  provides, 
'That  the  judicial  power  of  the  State  shall  be  vested  in  a 
Supreme  Court,  Circuit  Courts  and  County  Courts,  which 
shall  be  Courts  of  record,  having  general  jurisdiction,  to  be 
defined,  limited  land  regulated  by  law  in  accordance  witii  tiiift 
Constitution. 

'^Justices  of  the  Peace  may  also  be  invested  with  limited 
judicial  powera." 

Section  12  provides  that  '%e  County  Court  shall  have  the 
jurisdiction  pertaining  to  Probate  Courts  and  Boards  of 
County  Commissioners,''  etc. 

Section  869  of  the  statute  provides  that  '^^e  County 
Court  has  the  exclusive  jurisdiction  in  the  first  instance  per- 
taining to  a  Court  of  Probate,"  among  which  is  enumerated 
the  power  "to  grant  and  revoke  letters  of  administration,** 
and  "£o  order  the  sale  and  disposal  of  real  and  personal  prop- 
erty of  deceased  persons." 

It  will  be  seen  that  the  same  language  is  used  in  the  Con- 
stitution in  reference  to  the  Supreme  and  Circuit  Courts  that 
is  used  in  regard  to  County  Courts,  as  to  their  being  '^Courts 
of  record  having  general  jurisdiction,  to  be  defined,  limited 
and  regulated  by  law." 

As  the  Constitution  of  the  State  provides  that  County 
Courts  shall  be  Courts  of  record  having  general  jurisdiction, 
to  be  defined  and  limited  by  law,  and  the  law  having  fixed 
the  limitation  by  giving  them  exclusive  and  original  juris- 
diction in  all  matters  pertaining  to  Probate  Courts  we  con- 
clude that,  in  the  transaction  of  such  business,  they  should 
be  regarded  as  Courts  of  superior  jurisdiction,  as  contra- 
distinguished from  Courts  of  inferior  and  limited  jurisdic- 
tion. Having  arrived  at  this  conclusion,  we  are  to  accord 
to  their  judgments  and  proceedings  in  such  matters,  when- 
ever they  happen  to  come  in  question  collaterally,  all  the 
presumptions  of  law  pertaining  to  the  judgments  and  pro- 
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ceedings  of  that  description  of  Courts. 

''The  true  line  of  distinction  between  Courts  whose  decis- 
i(ms  are  conclusive,  if  not  removed  to  an  Appellate  Court  and 
those  whose  proceedings  are  nullities,  if  their  jurisdiction 
does  not  appear  on  their  face,  is  thia: 

"A  Court  which  is  competent,  by  its  constitution,  to  de- 
cide on  its  own  jurisdiction,  and  to  exercise  it  to  a  final 
judgment,  without  setting  forth  in  their  proceedings  the 
facts  and  evidence  on  which  it  is  rendered,  whose  record 
is  absolute  verity,  not  to  be  impugned  by  averment,  or 
proof  to  the  contrary,  is  of  the  first  description ;  there  can 
be  no  judicial  inspection  behind  the  judgment  save  by  ap- 
pellate power.  A  Court  which  is  so  constituted  that  its 
judgment  can  be  looked  through  for  the  facts  and  evidence 
which  are  necessary  to  sustain  it,  whose  decision  is  not  evi- 
dence of  itself  to  show  jurisdiction  anc'  its  lawful  exercise, 
is  of  the  latter  description ;  every  requisite  for  either  must 
appear  on  the  face  of  their  proceedings,  or  they  are  nulli- 
ties''   (2  How.  U.  S-  841.) 

"A  judicial  record"  is  defined  to  be  "the  record,  official 
entry  or  files  of  the  proceedings  in  a  Court  of  justice.''  (Civ. 
Code,  §  719.) 

These  proceedings  and  orders  of  the  County  Court^  in  the 
matter  of  the  estate  of  Tustin,  deceased,  are  "judicial  rec- 
ords," as  they  oome  clearly  within  this  definition  of  the 
Code;  and  whenever  such  a  record  is  produced  in  evidence, 
during  the  pn^ress  of  the  trial,  to  establish  some  right  in 
the  party  producing  it,  and  is  thus  brought  in  question  col- 
laterally, it  may  be  attacked  or  impeached  by  the  opposite 
party,  and  the  presumption  arising  therefrom  overcome  by 
evidence  of  a  want  of  jurisdiction  in  the  Court  in  which  such 
record  was  made,  for  the  record  of  any  Court  is  absolutely 
void  whenever  it  appears  from  such  record  that  there  was  a 
want  of  jurisdiction  in  the  Court,  either  over  the  subject- 
matter  or  parties  in  interest,  to  make  such  record.  (Civ, 
Code,  §  732 ;  Hahn  v.  Kelly,  34  Cal.  407.) 

When,  however,  the  record  of  a  Court  of  general  juris- 
dicdon  comes  in  question,  a  want  of  jurisdiction  cannot  be 
shown  by  evidence  aliunde  the  record,  and  ''no  facts  or  cir- 
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cmnstanoes  which  do  not  appear  upon  the  face  of  what  con- 
stitutes the  record,"  designated  in  our  Code  as  the  judgment- 
roll,  can  be  used  for  such  purpose,  for  the  reason  that  "the 
record  of  a  Court  of  superior  jurisdiction  imports  absolute 
verity,  and  cannot,  therefore,  be  collaterally  impeached  from 
without."     (Hahn  v.  Kelly,  84  Cal.  402.) 

It  may  be  asked,  in  this  connection,  what  is  meant  by  a 
want  of  jurisdiction  appearing  upon  the  face  of  the  record. 
We  answer  that  a  want  of  jurisdiction  appears  upon  the  face 
of  the  record  "whenever  what  was  done  is  stated  in  the  rec- 
ord, and  which,  having  been  done,  is  not  sufficient  in  law 
to  give  the  Court  jurisdiction." 

In  Bahn  v.  Kelly ,  the  Court  said :  ^'We  consider  the  true 
rule  to  be  that  legal  presumptions  do  not  come  to  the  aid 
of  the  record,  except  as  to  acts  or  facts  touching  which  the 
record  is  sileni.  When  the  record  is  silent  as  to  what  was 
done,  it  will  be  presumed  that  what  ought  to  have  been 
done  was  not  only  done,  but  rightly  done."  "That  the  law 
conclusively  presumes  the  jurisdictional  facts  in  the  case  df 
a  judgment  of  a  Court  of  general  jurisdiction,  so  long  as 
the  record  shows  nothing  to  the  contrary,  but  does  not  make 
any  such  presimiption  in  favor  of  the  judgments  of  Courts 
of  littiited  jurisdiction.  The  jurisdiction  of  such  Courts, 
not  being  presumed,  must  depend  upon  actual  facts,  which, 
of  course,  are  open  to  dispute,  and  not  Concluded  by  the 
record,  for  if  the  jurisdictional  facts  did  not  exist,  the  Court 
really  had  no  jurisdiction,  and  its  record  is  not,  in  the  eye^ 
of  the  law,  an  absolute  verity,  but  a  tnere  unauthorized  nar- 
rative."     (20  Conn.  199.) 

Having  arrived  at  the  conclusion  that  the  proceedings  and 
judgments  of  our  County  Courts  in  the  transaction  of  pro^- 
bate  business  are  entitled  to  all  the  legal  presumptions  per- 
taining to  the  proceedings  and  judgments  of  Courts  of  gen- 
eral jurisdiction,  it  will  be  necessary  to  apply  these  legal  pre- 
sumptions to  the  proceedings  and  orders  of  the  County  Court 
produced  in  evidence  in  this  case,  in  order  to  determine 
whether  such  orders  are  valid,  or  whether  they  were  mere 
nullities  on  account  of  a  want  of  jurisdiction  in  the  Court 
at  the  time  they  were  made. 
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The  'first  order  produced  in  evidence  by  respondent  was 
the  order  granting  letters  of  admyiistration  upon  the  estate 
of  said  Charles  S.  Tustin,  deceased.  To  obtain  this  order 
under  the  statute  in  force  at  the  thne  it  was  granted,  it  was 
necessary  to  file  a  petition  showing  two  jurisdictional  facts : 
first,  the  death  of  TustiQ ;  and  second,  that  he  was  an  inhab- 
itant of  the  county  at  the  time  of  his  death,  both  of  which 
facts  sufiiciently  appear  from  the  language  used  in  the  peti- 
tion filed  to  obtain  the  order,  which  is  as  follows,  to  wit: 
'The  undersigned  would  respectfully  petition  the  Hon. 
County  Court  of  Yamhill  County,  Oregon,  to  be  appointed 
administrator  of  the  estate  of  C.  S.  Tustin,  late  of  said 
county  and  State,  now  deceased." 

We  will  next  examine  the  proceedings  and  orders  of  the 
County  Court  pertaining  to  the  sale  of  the  realty  of  said 
Tustin,  deceased,  in  order  to  ascertain  whether  a  want  of  ju- 
risdiction in  the  Court,  either  over  the  subjectrmatter  or  per- 
sons in  interest)  appears  upon  the  face  of  the  record.  For 
it  will  be  conclusively  presumed  that  all  the  necessary  juris- 
dictional facts  did  exist,  and  were  made  to  appear  to  the 
Court,  unless  a  want  of  jurisdiction  appears  upon  the  face 
of  the  record,  or  some  portion  of  it. 

This  proceeding  was  had  under  the  old  statute  of  1855, 
which  provides  that  "when  the  personal  estate  in  the  hands 
of  the  administrator  shall  be  insufficient  to  pay  the  allow- 
ance to  the  family,  and  all  the  debts  and  charges  of  the.  ad- 
ministration, he  may  sell  the  real  estate  for  that  purpose 
npon  the  order  of  the  County  Court.  To  obtain  such  order 
he  shall  present  a  petition  to  sudi  Court,  and  if  it  shall  ap- 
pear by  such  petition  that  there  is  not  sufficient  personal 
estate  in  his  hands  to  pay  the  allowance  to  the  family,  the 
debts  of  deceased  and  expenses  of  administration,  and  that 
it  is  necessary  to  sell  the  whole,  or  some  portion  of  the  real 
estate,  the  County  Court  shall  make  an  order  directing  all 
persons  interested  in  the  estate  to  appear,  at  a  time  and 
place  specified  in  the  order,  to  show  cause  why  sudi  order 
should  not  be  made.  A  copy  of  such  order  is  required  to 
he  served  personally  on  all  persons  interested  in  the  estate, 
or  be  published  at  least  four  successive  weeks  in  such  news- 
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paper  as  the  Court  shall  order.  If  the  Court  shall  he 
satisfied,  after  a  full  heai^ng  upon  the  petition  and  an  exam- 
ination of  the  proofs  and  allegations  of  the  parties  interested 
that  such  sale  is  necessary  for  the  payment  of  the  dehts,  al- 
lowance to  the  family  and  expenses  of  administration,  such 
order  shall  he  granted/'     (Stat  of  1865,  p.  860.) 

It  appears  upon  the  face  of  this  record  that  "the  admin- 
istrator, upon  affidavit  filed  according  to  law,  presented  a 
petition  to  the  Court  for  a  license  to  sell  the  real  estate  of 
said  estate,"  and,  "it  appearing  to  the  satisfaction  of  the 
Court  that  there  is  not  sufficient  personal  property  to  pay 
the  debts  of  said  estate,  the  necessary  allowance  to  the 
family,  and  the  cost  of  administration,"  etc,  an  order  is 
then  made  directing  all  persons  interested  in  said  estate  to 
appear  at  the  time  and  place  specified  therein  to  show  cause 
why  such  order  should  not  be  granted;  also,  directing  this 
order  to  be  published  in  the  Oregon  Argus  for  four  succes- 
sive weeks.  The  order  of  sale  contains  the  further  recital 
that  this  "petition  came  on  for  final  hearing,  and,  it  appear- 
ing to  the  Court  that  due  notice  of  this  hearing  had  been 
giveii  to  those  interested  in  said  estate;  ♦  ♦  ♦  and  it 
further  appearing  necessary  for  the  payment  of  the  debts  of 
the  deceased  that  said  real  estate  should  be  sold,  it  was  there- 
fore ordered,"  etc. 

Thus  it  is  seen  that  it  not  only  appears  upon  the  face  of 
the  record  that  the  Court  had  jurisdiction  of  the  subject- 
matter,  but  of  the  parties  in  interest.  But  it  is,  however, 
further  claimed  for  the  appellant  that  he  was  a  minor  at 
the  time  these  proceedings  were  had,  and  that  he  had  no 
general  guardian  and,  that  none  was  appointed  for  him  by 
the  Court  to  appear  and  take  care  of  his  interest  in  these 
proceedings,  and  therefore  they  are  void  as  to  him.  It  is 
true  the  statute  requires  that  if  any  of  the  heirs  of  the  de- 
ceased are  minors  and  have  no  general  guardian,  the  Court 
before  proceeding  to  act  upon  such  petition,  shall  appoint 
some  disinterested  person  to  appear  and  look  after  the  in- 
terest of  such  minor  in  such  proceeding.  But  to  this  prop- 
osition we  reply  that  the  record  being  silent  as  to  whether 
any  guardian  was  appointed  for  appellant  or  not,  "the  law 
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presumes  that  what  ought  to  have  been  done  was  not  only 
done;  but  rightly  done."     (Hahn  v.  Kelly,  34  Cal.  407.) 

It  was  further  proposed,  however,  by  eounsel  for  appel- 
lant, to  impeach  these  proceedings  of  the  County  Court  in 
relation  to  the  sale  of  the  land  in  question,  by  offering  to 
prove 'by  appellant  that  he  was  a  minor  under  eighteen  years 
of  age  at  the  time  said  proceedings  were  had  in  said  Court ; 
also  that  he  had  no  guardian  in  the  county,  and  none  was 
appointed  for  him  by  the  Court  to  take  care  of  his  interest 
in  said  matter,  and  that  no  notice  of  said  proceedings  was 
served  upon  him.  This  proposition  was  very  properly  over- 
ruled by  the  Court,  as  no  evidence  (Uiunde  the  record  could 
be  admitted  to  impeadi  the  proceedings  and  orders  of  a 
Court  of  general  and  superior  jurisdiction. 

No  substantial  error  having  been  committed  in  the  trial 
of  this  cause  by  the  Cirouit  Court,  it  is  ordered  that  the  judg* 
ment  be  affirmed. 


E.  BOHLMAN,  Eespondent,  v.   S.   COFFIN  and   0.  M. 

CARTER,  Appellants. 

Rkferee. — ^A  referee  ia  an  officer  of  the  Court.  He  is  clothed  with  im- 
portant powers,  and  some  weight  must  be  giiren  to  his  certificate, 
and  some  dicretion  allowed  him  in  the  manner  of  taking  testimony 
and  returning  exhibits. 

Idem — CEimnED  Copies  of  Exhibits  by. — When  an  original  instrument 
is  ofTered  in  evidence  before  a  referee,  and  he  makes  a  certified  copy 
thereof,  and  files  and  returns  the  certified  copy  as  an  exhibit,  such 
exhibit  will  not  be  disregarded  except  in  peculiar  cases. 

GcmsTRucnoN  of  Defd. — To  properly  construe  a  deed  it  must  be  taken 
by  ''its  four  comers/?  and  the  intention  of  the  parties,  when  dis- 
covered, must  be  carried  out. 

KoncE. — Whatever  is  sufficient  to  direct  the  attention  of  a  purchaser  to 
the  prior  rights  and  equities  of  third  persons,  so  as  to  put  him  on 
inquiry  into  ascertaining  their  nature,  operates  aa  notice. 

Idem. — Actual  and  unequivocal  possession  is  notice. 

Appeal  from  Multnomah  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

/.  G,  Chapmaaij  for  Respondent 

0.  P,  Mason  and  Whalley  £  Fechheimer^  for  Appellants. 
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By  the  Court,  McAbthub,  J. : 

This  ia  a  suit  to  set  aside  a  deed  from  Stephen  Coffin  to 
Charles  M.  Carter,  of  date  August  20,  1870,  and  to  compel 
Idle  defendants  to  execute  to  the  plaintiff  a  deed  to  lots  two 
(2),  three  (3),  and  four  (4),  in  block  one  hundred  and  fifty- 
six  (156),  in  the  city  of  Portland,  in  accordance  with  Cof- 
fin's covenant  of  further  assurance,  contained  in  the  deed  of 
date  June  25,  1850,  from  Coffin,  Lownsdale  and  Chapman, 
to  Lownsdale,  under  which  the  respondent  deraigns  title.  It 
appears  that,  on  said  last  date.  Coffin,  Lownsdale  and  Chap- 
man,, as  proprietors  of  the  then  town  of  Portland,  by  deed 
of  conveyance  for  a  valuable  consideration,  bargained,  sold 
and  conveyed  to  Lownsdale,  the  lots  aforesaid,  and  that  the 
6aid  deed  contained  the  covenant  of  the  said  parties,  grantors 
therein,  that  if  they,  or  either  of  them,  should  obtain  a 
patent  from  the  United  States  for  said  premises,  he,  or  they, 
would  convey  the  same  to  said  grantee  or  his  assigns,  by 
deed  of  general  warranty. 

-  Lownddale  continued  in  possession  of  said  lots  until  June 
15,  1851,  when  he  conveyed  one  of  them,  numbered  two  (2), 
and  delivered  the  possession  thereof  to  one  John  M.  Bredc 
This  lot  Breck  transferred  to  Hart  by  deed  dated  February 
6,  1859.  Hart  transferred  the  same  to  Robinson  by  deed 
dated  July  5,  1859.  Robinson  transferred  the  same  to 
Gault  by  deed  dated  December  15,  1859.  Qault  transferred 
the  same  to  Burchard  &  Powers  by  deed  dated  July  12, 
1869,  and  Burchard  &  Powers  transferred  the  same  to 
Bohlman,  the  respondent,  by  deed  dated  October  11,  1870, 
Lownsdale  continued  in  possession  of  lots  numbered  three 
(3)  and  four  (4),  in  said  block,  from  the  date  of  the  deed 
from  Coffin,  Lownsdale  and  Chapman  to  him  (L.)  until 
Fcbniarv  25,  1858,  when  he  transferred  them  to  Breck. 
Breck  transferred  them,  to  Delschneider  by  deed  dated  Sep- 
tember 2,  1859.*  Delschneider  died  February  25,  1862,  and 
his  heirs,  Frederick,  Hannah  and  Rosa,  continued  in  pos- 
session. On  June  5,  1862,  Rosa  intermarried  with  D.  E. 
Buchanan,  and  shortly  afterward,  by  a  suit  in  partition,  it 
was  decreed  by  the  proper  tribunal  that  Rosa  take  said  lots 


Jan.  1873]  Bobxmaiv  v.  Cojfjfds.  815 

three  (3)  and  four  (4),  in  block  one  hundred  and  fifty-six 
(156),  as  her  share  of  the  estate  of  her  deceased  father.  The 
same  being  thus  decreed  in  Bosa  Budianan,  she^  together 
with  her  husband,  sold  and  transferred  the  said  lots  to  Hart 
by  deed  dated  June  30,  1866,  and  Hart  transferred  the  said 
lots  to  Bohlman,  the  respondent,  by  deed  dated  August  — , 
1866. 

In  1862  Coffin  acquired  title  from  the  United  States^  and 
the  patent  embraces  the  lots  in  controversy.  He,  by  deed  of 
August  20,  1870,  conveyed  ta  Carter  all  his  rights  title 
and  interest  in  said  lots  and  divers  other  lots  and  parcels  of 
land  in  Multnomah  County.  The  testimony  clearly  sup- 
ports the  conclusion  that  Lownsdale  and  those  claiming 
under  him,  down  to  and  induding  the  respondent,  have 
been  in  the  open  and  notorious  possession  of  the  property  de- 
scribed. 

The  first  question  of  importance  is  aa  to  whether  Coffin 
was  bound  by  the  covenant  in  the  deed  to  Lownsdale  of 
June  25,  1850.  That  was  a  good  and  valid  deed  as  between 
Chapman  and  Coffin  as  grantors,  and  Lownsdale  as  grantee, 
and  we  are  of  opinicm  that  Coffin  is  bound  by  the  cove- 
nant of  further  assurance  therein  contained,  and  that  it  was 
his  duty  to  have  esoecuted  to  the  assigns  of  Lownsdale  under 
the  deed,  a  deed  of  general  warranty,  after  he  obtained  his 
patent  from  the  general  government  Before  proceeding  to 
discuss  the  other  more  important  feature  of  the  case,  it  is 
deemed  necessary  to  pass  upon  two  propositions  contended 
for  by  appellants'  counsel  in  relation  to  the  sufficiency  of  the 
testimony. 

It  seems  that  when  the  referee  was  taking  the  testimony 
herein,  W.  W.  Chapman  was  sworn  as  a  witness.  He  was 
shown  the  original  deed  of  Chapman,  Coffin  and  Lowns- 
dale to  Lownsdale,  and  testified  positively  that  he  saw 
Coffin  sign  and  execute  the  same.  Thus  much  the  in- 
terrogatories and  answers  prove  beyond  all  contention.  The 
referee  had  a  copy  of  the  deed  made  and  filed  as  an  "ex- 
hibit," and  that  together  with  all  the  other  exhibits  was 
returned  to  the  Circuit  Court  under  the  certificate  of  the 
referee.      The  referee  is  an  officer  appointed  by  the   Court, 
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and  by  his  appointment  is  clothed  with  very  important 
powers,  and  some  weight  must  be  given  to  his  certificate, 
and  some  discretion  must  be  allowed  him  in  the  manner  of 
taking  and  returning  testimony  and  eidiibits.  He  acts 
under  oath  and  is  presumed  to  be  qualified  to  discharge 
his  office  conscientiously,  and  it  cannot  be  presumed  that 
the  copy  he  has  returned  is  not  a  true  copy.  Indeed,  coun- 
sel practically  admitted  it  to  be  a  true  ocypj  but  urged  as 
this  is  a  trial  de  novo  the  original  ought  to  be  here.  It  is 
true  that  it  would  be  better  in  all  cases  coming  here  to  be 
tried  de  novo  for  the  original  papers  offered  as  exhibits  to 
be  sent  up  with  the  deposition,  and  in  some  cases  it  would 
be  absolutely  necessary;  as  where  a  question  arises  as  to 
an  erasure  or  an  interlineation,  in  which  case  an  inspection 
of  the  original  might  be  necessary  to  properly  pass  upon 
the  rights  of  the  parties.  But  nothing  of  this  kind  is  urged 
here,  and  this  fact,  taken  in  connection  with  the  deposition 
of  Chapman  and  the  certificate  of  the  referee,  as  well  as 
the  practical  admission  of  its  correctness  by  counsel  in  the 
argument,  leads  us  to  the  conclusion  thiat  it  would  be  im- 
proper to  reject  it. 

There  is  also  in  this  deed  a  defect,  whidi  the  appellants' 
counsel  claims  overcomes  the  force  of  the  covenant  of 
further  assurance.  The  language  used  is,  ^7f  the  party 
of  the  second  part  obtains  title  from  the  tinited  States  they 
will  convey  the  same  to  the  party  of  the  second  part  by 
deed,*'  etc.  We  are  called  upon,  therefore,  to  construe  this 
part  of  the  deed.  This  is  not  a  difficult  matter,  for  it  is 
onanifest  from  the  context,  from  the  subject-matter,  and  from 
the  relation  of  the  parties,  that  the  use  of  the  word  second 
was  a  mere  clerical  error,  and  that  the  parties  intended  to 
use  the  word  first  Under  the  technical  canons  of  construc- 
tion of  the  old  common  law  this  would  not  have  defeated  the 
deed  or  the  covenant,  still  less  would  it  do  so  when  we  apply 
the  modern  doctrine,  which  allows  us  to  construe  the  whole 
deed  together  in  order  to  discover  the  intention  of  the  par- 
ties, and  when  discovered  to  carry  out  such  intention.  (Eiv- 
ing  V.  Burnet,  11  Peters,  64.) 

Taking  the  deed  "by  its  four  comers"  the  intention  of 
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the  parties  is  manifest  To  hold  that  the  covenant  in  this 
deed  is  not  binding  because  the  parties  unintentionally  used 
the  \vords  "second  part"  when  it  is  apparent  from  the  con- 
text that  they  intended  to  use  the  words  "first  part,"  would 
be  as  shockiBg  to  equify  as  anything  we  can  well  imagine. 
Common  sense  and  common  honesty  forbid  that  we  should 
do  so.     This  covenant  must  stand. 

The  testimony  conclusively  shows  that  the  respondent  and 
those  under  whom  he  deraigns  title  were  iji  the  open  and  no- 
torious possession  of  lots  numbered  three  (3)  and  four  (4) 
from  the  date  of  the  original  deed  to  Lownsdale  down  to  the 
date  of  the  deed  from  Coffin  to  Carter,  and  it  also  appears 
that  the  respondent's  immediate  grantors,  Burcfaard  &  Pow- 
ers, and  those  under  whom  they  deraigned  title,  were  in  the 
open  and  notorious  possession  of  lot  numbered  two  (2)  from 
the  date  of  the  original  deed  to  Lownsdale  down  to  the  date 
of  the  deed  from  Coffin  to  Carter — ^Burchard  &  Powers  con- 
veying to  the  respondent  after  the  date  of  said  deed.  All 
their  equities  passed  with  the  land  to  Bohlman,  and,  as  they 
affect  his  estate,  he  can  assert  tfa0m  against  Carter.  Was 
this  open  and  notorious  possession  notice  to  Carter,  and 
if  so,  was  his  purchase  from*  Coffin,  with  notice  of  the 
prior  equities  of  the  respondent  and  his  grantCHrs,  a  fraud 
upon  his  rights? 

No  equitable  doctrine  is  better  established  than  that 
laid  down  by  Lord  Chancellor  Hardwicke  in  Le  Neve 
V.  Le  Neve  (2  Ldg.  Cases  in  Equity,  160),  over  a  century 
and  a  quarter  ago,  wherein  it  was  held  that  the  person  who 
purchases  an  estate,  although  for  a  valuable  consideratioA, 
after  notice  of  a  prior  equitable  right,  makes  himself  a  mala 
fide  purchaser  and  will  not  be  enabled,  by  getting  in  the  le- 
gal estate,  to  defeat  such  prior  equitable  interest,  but  will 
be  held  a  trustee  for  the  benefit  of  the  person  whose  right  he 
sought  to  defeat. 

It  was  held  in  Barnes  v,  McCkristie  (3  Penna.  67),  that 
it  was  not  necessary  in  any  case  to  constitute  notice  that 
it  should  be  in  the  shape  of  a  distinct  and  formal  commu- 
nication, and  it  will  be  implied  in  all  cases  where  a  party 
is  shown  to  have  had  such  means  of   informing  himself   as 
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to  justify  the  oonclusion  that  he  has  availed  himself  of  them. 
It  has  frequently  been  decided  by  the  American^  as  well  as 
the  English  Courts,  that  whatever  is  sufficient  to  direct  the 
attention  of  a  purchaser  to  the  prior  rights  and  equities  of 
third  persons^  so  as  to  put  him  on  inquiry  into  ascertaining 
their  nature,  will  operate  as  notice. 

Early  in  the  present  century  it  was  held  that  actual  and 
unequivocal  possession  was  notice,  not  so  much  because  pos- 
session is  evidence,  of  actual  ownership,  aa  because  it  is  the 
duty  of  one  who  is  about  to  purdiase  real  estate  to  ascertain 
by  whom  and  in  what  right  it  is  held  and  occupied.  And 
this  doctrine  is  settled  beyond  dispute,  both  in  England  and 
in  the  United  States. 

Carter  therefore  bought  with  notice  of  the  prior  equities 
of  Bohhnan  in  lots  numbered  three  (8)  and  four  (4)  and 
with  notice  of  the  prior  equities  of  Bohlman's  immediate 
grantors  in  lot  numbered  two  (2),  and  his  purchase  was  a 
fraud  on  their  rights.  As  has  already  been  decided,  the 
equities  of  Burchard  &  Powers  passed  with  the  land  to 
Bohlman  and  he  can  assert  them. 

It  follows  that  Carter  stands  in  the  same  position  as  his 
grantor.  BJe  has  the  legal  estate,  but  he  holds  it  as  the  truB^ 
tee  of  Bohlman,  who  is  the  equitable  owner. 

The  decree  of  the  Court  below  must  be  affirmed. 

Decree  affirmed. 


♦A.  M.  WITHAM,  Respondent,  v.  JOHN  M.  OSBUKN', 

Appellant 

Vou)  Statutb. — SectionB  16,  16  and  17  of  Chapter  50  of  the  Miaoel- 
laneous  Laws  of  Oregon  authorizing  the  establishment  of  private 
roads  over  the  land  of  an  individual  without  his  consent,  for  the 
private  use  of  another,  are  unconstitutional  and  void.  The  Con- 
stitution of  the  State  provides  that  ''private  property  shall  not  be 
taken  for  puhUc  use  without  just  compensation/'  which  implies 
that  it  cannot  be  taken  for  private  use,  whether  compensation  be 
made  or  not. 

'PstTATB  Roads  cakhot  be  Cbeatid  bt  Law. — If  a  different  class  ot 
public  roads  than  is  now  provided  for  by  statute,  is  needed  for  the 
convenience  of  persons  who  are  so  situated  as  to  have  no  coKnection 
with  any  public  highway,  the  Legislature  may  provide  for  their 
eBtablishment  by  providing  that  they  shall  be  public  instead  of 
private  roads,  and  that  they  may  be  used  by  the  public. 

♦  See  18  Am.  Rep.  287. 
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Apfbax  from  Benton  County. 

This  was  a  suit  to  enjoin  appellant  from. opening  a  pri- 
vate road  across  the  land  of  respondent.  The  injunction  was 
granted,  and  appellant  brings  his  appeal. 

The  other  material  facts  are  stated  in  the  opinion  of  the 
Court 

B.  8.  Strahan,  John  Bwmett,  and  Boise  £  Willis,  for  Ap- 
pellant 

The  main  objection  urged  against  the  constitutionality  of 
§§  15,  16  and  17  of  Chapter  60  of  ithe  Miscellaneous  Laws 
iS)  that  the  use  is  not  publia  Generally  it  is  for  the  Legis- 
lature to  determine  when  and  in  what  c^es  the  publiis  in- 
terests require  the  taking  of  private  property  for  public  use. 
(Sedgwick  on  Stat  and  Con,  Law,  499.) 

The  question  whether  the  use  is  public  or  private,  id  not 
a  judicial  question,  but  one  that  rests  entirely  with  the 
Legislature.  (Bloodgood  v:  The  M.  £  H.  B.  Co.,  18  Wend. 
9;  2  Dallas,  804;  2  Blatchford  R  95;  4  Pick.  460;  Spring 
V,  Russel,  1  Green  R  273 ;  7  Pick.  453,  466 ;  1  Am  R  237, 
241.) 

The  easement  acquired  under  this  law  is  of  a  public  na- 
ture. The  road,  when  opened,  may  be  lawfully  traveled  by 
aQ  who  have  occasion  to  pass  over  it.  The  respondent  does 
not  acquire  any  exclusive  property  in  the  road,  or  in  tho 
land  upon  which  it  is  located,  as  against  all  Other  persons. 
The  law  is,  therefore,  free  of  all  constitutional  objection. 
[Sherman  v,  Bruch,  32  Cal.  241 ;  Metcalf  v,  Bingham,  3  N. 
BL  459 ;  Allen  v.  Stephens,  29  New  Jersey  L.  R.  509 ; 
Brewer  v.  Bowman,.d  Georgia  R  87;  Harvey  v,  Thomas,  10 
Watts,  63 ;  Pocopson  Road,  16  Penn.  State  R.  15 ;  Hays  v. 
Risher,  32  Penn.  State  R  169 ;  18  Ala.  R  482 ;  4  Met.  Ky. 
R  337 ;  9  lud.  R  103 ;  81  Penn.  State  R  12 ;  5  Harring- 
ton's Del.  R  21 ;  Id.  448 ;  11  Rich.  Law,  S.  G.  R  629 ;  3 
Jones  N.  C.  Law  R  23.) 

If  the  law  is  susceptible  of  two  constructions,  one  of 
whidi  will  place  it  in  antagonism  with  the  Constitution, 
and   the  other  will  not,   that  which  will  not  thus  place  it 
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must  be  adopted.  (People  v.  Reed,  6  Cal.  228;  People  v. 
Langdon,  8  Cal.  11 ;  7  Pick.  446 ;  Sedg.  on  ConL  Law,  482 ; 
6  Cranch,  87 ;  6  Cow.  R  564 ;  3  Denio  R.  381 ;  3  Seld.  109 ; 
19  Barb.  N.  Y.  R.  81 ;  26  Wend.  R.  599 ;  16  Mass.  245, 
269;  3  Scam.  238;  1  Am,  Rep.  237.) 

This  class  of  roads  has  been  recognized  as  legal  in  all  the 
older  States  except  New  York,  and  the  same  system  has 
been  adopted  bj  all  the  new  States  without  objection.  (11 
Pick.  423 ;  Washb..  Eas.  and  Servts.  175 ;  2  Hilliard  on  Law 
of  Real  Prop.  21,  22,  23,  §§  92  to  96  and  100;  11  Mo.  513 ; 
4  Harris,  Penn.  R.  16.) 

The  leading  case  in  the  State  of  TSew  York,  opposed  to 
this  view  (Taylor  v.  Porter,  4  Hill,  140),  was  decided  under 
a  statute  totally  unlike  ours. 

The  fact  that  the  Act  in  question  has  been  in  force  ever 
since  the  adoption  of  the  Constitution,  and  has  been  acqui* 
esced  in  by  Legislatures,  Courts,  the  Biar  and  the  p^ple, 
without  opposition  on  the  ground  of  its  unconstitutionality, 
is  a  contemporary  interpretation  of  the  most  forcible  nature. 
(Stewart  V.  Laird,  1  Cranch,  299;  Sedg.  on  Con.  and  Stat. 
Law,  487.) 

John  Kelsay,  Thayer  &  Williams,  for  Respondent 

The  law  giving  the  right  to  obtain  a  private  road  is  un* 
constitutional  and  void.  (4  Hill,  140;  2  Seld.  368;  14 
Johns.  384 ;  Washb.  on  Eas.  327,  §  3 ;  27  Mo.  374 ;  3  Corn- 
stock,  617;  25  Ma  261;  11  Barb.  K  Y.  30;  39  111.  110, 
113;  Sedg.  <m  Stat  and  Con.  Law,  174;  Smith's  Con.  of 
Stat  477,  §§  325,  326 ;  25  Iowa,  540 ;  27  Id.  43 ;  1  Am.  R, 
161,  225 ;  3  Pars,  on  Con.  587,  542 ;  Washb.  on  Eas.  401 ; 
Goddard  on  Eas.  52,  179;  24  Wise.  89.) 

By  the  Court,  Pbim,  J. : 

It  is  provided  by  our  statute  that  when  any  person's  land 
shall  be  so  situated  that  it  has  no  connection  with  any  pub- 
lic road,  he  may  make  application  to  the  County  Court  for 
the  location  of  a  private  road  leading  from  his  premises  to 
some  convenient  public  road.  When  such  application  is 
made,  the  Court   shall    appoint   three    disinterested    house- 
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holders  to  view  out  and  locate  auch  road  according  to  -due 
application;  and  also  to  assess  and  report'  the  damages 
which  may  be  sustained  by  the  persons  over  whose  lands  such 
road  may  be  located.  After  three  days'' notice  given  to  all 
persons  through  whose  lands  such  private  road  is  to  be  locat- 
ed, they  shall  proceed  to  locate  and  mark  out  a  private  road 
thirty  feet  in  width  from  some  point  on  the  premises  of  the 
applicant  to  some  point  on  the  public  road;  such  vieweni 
shall  abo  have  the  power  to  determine  whether  or  not  gates 
shall  be  placed  at  proper  points  on  said  road,  and  assess  the 
damages  in  accordance  with  such  determination.  They  shall 
also  make  a  report  to  the  County  Court  of  the  private  road 
80  located  by  them,  and  also  the  amount  of  damages,  if  any, 
assessed,  and  the  persons  entitled  thereto;  and  if  the  County 
Court  shall  be  satisfied  that  such  report  is  ju^  and  after 
payment  of  aU  coart  of  locating  such  road  and  the  damages 
assessed  by  such  viewers,  the  County  Court  shall  order  su<i 
report  to  be  c<Mifirmcd,  and  declare  such  road  to  be  a  private 
Toad,  and  the  same  shall  be  recorded  as  such.  This  id  tli6 
substance  of  §§  15,  16  and  17,  of  ch.  50,  of  the  Miscella- 
neous Laws,  and  those  three  sections  contain  all  the  provis- 
ions of  the  statute  upon  the  subject  of  locating  and  opening 
private  roads  in  this  State. 

The  private  road  in  question  was  located  oter  the  landk 
of  respondent  by  the  County  Court,  under  the  provisions  of 
these  sections  of  the  statute.  It  is  claimed  by  respondent 
that  the  proceedings  of  the  Court  in  relation  to  th6  location 
of  the  road  in  question  are  not  only  irregular  and  defective 
in  not  complying  with  the  provisions  of  the  statute  ill  such 
cases  made  and  provided,  but  that  they  are  absolutely  void 
upon  the  ground  that  those  sections  of  the  statute  authoriiP- 
ing  such  proceedings  are  unconstitutional  and  therefore 
void. 

Section  18,  of  Article  I,  of  the  Constitution,  provides  that 
"private  property  shall  not  be  taken  for  public  use  **  *  "• 
without  just  compensation.'' 

The  Constitution  of  nearly  every  State  in  the  Union  con- 
tains a  provision  in  substance  like  this,  which  has  been  gen* 
erally  construed   by    the   Courts    to    imply    that    private 

4  Oreson — 21 
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p!roperty  may  be  taken  for  publib  use  by  makiBg  juat  com- 
peBaation  to  the  owner  thereof,  but  that  private  property 
cannot  be  taken  for  private  uae  whether  full  compensation 
iks31  be  made  or  not 

^^All  separate  interests  of  individuals  in  properly  are 
held  by  the  Oovemment  under  the  tacit  agreement^  or  im- 
plied reservation,  that  the  property  may  be  taken  for  public 
uae  upon  paying  a  fair  compensation  therefor,  whenever  the 
public  interest  or  necessities  require  that  it  should  be  so 
taken."  ''The  right  of  eminent  domain  does  not,  however, 
imply  a  right  in  the  sovereign  power  to  take  the  property  of 
one  citixto  and  transfer  it  to  another,  even  for  full  com- 
.pensation,  wheii  the  public  interest  will  in  no  way  be  promot- 
ed by  such  transfer."  (Beekman  v.  Saratoga  and  Schenec- 
tady B.  B.  Co.,  8  Paige,  78;  Varic  v.  BnUiK  6  Paige,  169.) 
.  In  Taylor  v.  PoHer  (4  Hill,  140),  it  was  held  that  the 
iNew  York  statute,  authorizing  a  private  road  to  be  laid  out 
over  the  lands  of  a  person  without  his  consent,  was  unoonsti- 
tutiotial  and  void,  upon  the  ground  that  the  Legislature  had 
no  authority  ^to  authorize  the  transfer  of  <me  man's  prop- 
erty to  another  without  the  consent  of  the  owner." 

Mr,  Justice  Bronson  says:  "The  right  to  take  jwivate 
property,  for  public  purposes,  is  one  of  the  inherent  attri- 
buted of  sovereignty,  and  exists  in  every  independent  gov- 
ernment. But  even  this  right  of  eminent  domain  cannot  be 
exercised  without  making  just  compensation  to  the  owner 
of  the  property.  ♦  ♦  ♦  But  there  is  no  provision  in  the 
Constitution  that  just  compensation  shall  be  made  to  the 
owner  when  his  property  is  taken  for  private  purposes,"  or 
if  it  can  be  taken  at  all  for  private  purposes,  it  can  be  taken 
without  regard  to  compensation. 

In  Willdnson  v.  Leland  (2  Peters,  667),  Mr.  Justice  Story 
says:  "The  fundamental  maxims  of  a  free  government  seem 
to  require  that  the  rights  of  personal  liberty  and  private 
property  should  be  held  sacred.  »  ♦  *  We  know  of  no 
case  in  which  a  legislative  act  to  transfer  the  property  of  A. 
to  B.,  without  his  consent,  has  ever  been  held  a  consti- 
tutional exercise  of  legislative  power  in  any  State  in  the 
IJnioiL      On  the  contrary,  it  has  been  constantly  resisted  aa 
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inconsistent  with  just  principles  by  every  judicial  tribtmal 
in  which  it  has  been  attempted  to  be  enforced." 

In  the  Maiter  of  Albany  Street  (11  Wend.  149),  Chief 
Jnstice  Savage  said:^'The  Constitation,  by  authorizing  the 
appropriation  of  private  property  to  public  nse,  impliedly 
declares  that  for  any  other  use  private  properly  shall  not  be 
taken  frqm  one  and  applied  to  the  private  use  of  another,'' 

But,  by  looking  into  the  cases  in  which  statutes  like  ours 
have  been  upheld,  it  will  be  seen  that  it  is  admitted  that 
private  property  cannot  be  taken  for  strictly  private  pur- 
poses without  the  consent  of  the  owner;  but  it  is  denied 
that  such  statutes,  in  authorizing  the  location  of  private 
roads,  conflict  with  this  general  rule.  It  is  in^sted  that 
^ej  are  not  private  but  public  roads,  and  when  established 
may  be  used  by  so  many  of  the  public  as  may  have  ooeasioxi 
to  use  them.  This  was  the  position  assumed  by  the 
Supreme  Court  of  California,  in  Sherman  v.  Brwok  (32 
Cal.  258). 

The  provisions  of  the  Calif  omia  statute,  in  relation  to  the 
location  of  private  roads,  are  very  similar  to  ours.  In  der 
livering  the  opinion  of  the  Courts  Mr.  Justice  Sanderson 
said:  "The  Legislature  has  no  power  to  lay  out  and  estaV 
lish  private  roads,  in  the  sense  that  they  are  to  be  the  pri- 
vate property  of  particular  individuals."  Such  action,  <m 
the  part  of  the  Legislature,  it  was  admitted,  woiild  be  sim- 
ply null  and  void.  The  Court,  however,  held  the  statute  to 
be  valid,  upon  the  ground  that  such  roads,  when  established, 
were  not  private  but  public  roads,  and  might  be  used  as  such 
by  the  public.  But  by  what  process  of  reasoning  the 
Court  arrived  at  this  conclusion  we  are  unable  to  compre- 
hend. The  statute  contains  no  provisi<Hi  indicating  that 
when  established,  they  shall  be  public  roads,  or  that  they 
may  be  used  by  the  public ;  nor  does  it  contain  any  provision 
whereby  such  roads  may  be  kept  open  for  the  use  of  the 
puUic,  if  the  private  individual,  at  whose  instance  they 
were  established,  should  see  proper  to  close  them.  They 
are  not  only  called  private  roads  in  the  statute,  but  are  estab- 
lished on  the  application  and  at  the  expense  of  private  indi- 
viduals 
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Bouviep  (2  vol.  488)  says:  'Trivate  roads  are  Buch  as 
are  used  for  private  individuals  only,  and  are  not  wanted  for 
the  public  generally.  Public  roads  are  kbpt  in  repair  at  the 
public  expense,  and  private  roads  by  those  who  use  them.'' 
Thus  it  will  be  seen  that  the  private  roads  provided  for  in 
our  statute,  correspond  very  well  with  Mr,  Bouvier's  defini-^ 
tion  of  '^private  roads.'' 

It  has  been  arsnied  that  many  persons  are  so  situated  as 
to  have  n,  CO..X.  .iU,  „/  p'^blic  kighwy,  .od  U... 
such  persons  will  be  put  to  great  inconvenience,  unless 
private  roads  can  be  established  for  the  use  and  benefit 
of  such  persons.  In  answer  to  this  argument,  we  would 
suggest  that  the  Legislature  may  meet  the  necessity  by 
providing  for  the  establishment  of  a  diflEerent  class  of  pub- 
lic roads  than  are  now  provided  for  by  law.  The  Legisr 
lature,  undoubtedly,  has  authority  to  authorize  the  taking  of 
private  property  for  the  establishment  of  as  many  public 
roads  as  may  be  needed  for  public  use.  The  Courts,  in  sus- 
taining that  class  of  roads  called  private  roads,  have  been 
compelled  to  assume  that  they  were  public  roads,  although 
called  private  roads  in  the  very  Act  in  which  they  are  pro- 
vided for. 

Having  reached  the  conclusion  that  the  Legislature  ex- 
tseeded  its  authority  tinder  the  Constitution,  in  authorizing 
the  establishment  of  private  roads  over  the  land  of  an  indi- 
vidual, without  his  consent,  for  the  private  use  of  another, 
we  therefore  hold  that  so  much  of  such  statute  as  authorizes 
the  location  of  such  roads,  is  void. 

It  is  therefore  ordered  that  appellant  be  perpetually  en- 
joined from  further  proceeding  in  the  matter  of  the  location 
of  said  private  road  over  the  land  of  respondent 


SPATE  OF  OREGON,  Respondent,  v.  SAMUEL  VOW- 
ELS, Appellant 

Hayiiem. — Any  ofTense  made  punishable  by  f  527  of  the  Criminal  Code, 
may  be  denominated  mayhem  in  indictments. 

Appeal  from  Multnomah  County. 
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The  facts  are  stated  in  Ae  opmion  of  the  Oourt 

_  j 

George  H.  Durham,  District  Attorney,  0.  A,  BaU  and  8. 
C.  Simpson,  for  Respondent 

W.  W.  Page  and  W.  W.  Thayer,  for  Appellant 

m 

By  the  Court,  MoAbthub,  J. : 

The  indictment  in  this  case  charges  Samnel  Vowels  with 
the  ericae  of  ^mayhem,  alleged  to  have  been  committed  as 
foUows:  "The  said  Samuel  Vowels,  on  the  26th  day  of  De- 
cember, 1870,  in  the  county  of  Multnomah  and  State  of 
Oregon,  did  purposely,  maliciously,  and  feloniously,  tear  oif 
the  left  ear  of  Joseph  Taylor." 

The  only  question  to  be  considered  arises  upon  the  suflS- 
eiency  of  the  indictment  to  support  the  conviction  had  there- 
on in  the  Court  below.  It  is  contended,  by  counsel  for  ap- 
pellant, that  under  §§  69  and  70  of  the  Criminal  Code,  tho 
crime  charged  to  have  been  committed  must  be  named  in 
the  indictment,  if  it  have  a  name,  or,  if  it  have  no  general 
name,  it  must  be  indicated  by  a  brief  description,  as  given 
by  law.  Of  the  correctness  of  this  position  there  can  be  no 
doubt  But  it  is  further  urged  that  there  is  no  such  crime 
known  to  the  laws  of  Oregon  as  the  crime  of  "mayheou.^^ 
Of  this  let  us  inquire. 

The  indictment  herein  is  based  upon  §  527  of  the  Crim- 
inal Code,  which  provides  that  "if  finy  person  shall  pur- 
posely and  maliciously,  or  in  the  commission  or  attempt  to 
eonnnit  a  felony,  cut  or  tear  out  or  disable  the  tongiie,  or 
put  out  or  destroy  the  eye,  or  cut  or  slit  or  tear  off  an  ear, 
cut  or  slit  or  mutilate  the  nose  or  lip,  or  cut  off  or  disable 
the  limb  or  member  of  another,  such  person,  upon  convic- 
tion thereof,  shall  be  punished  by  imprisonment  in  the 
Penitentiarv  for  not  less  than  one  nor  more  than  twenty 
years."  It  may  not  be  amiss  to  state  that  this  section  is  basod 
upon  the  English  statute  of  22  and  23  Car.  II,  ch.  1,  com- 
monly known  as  the  Coventry  Act,  the  circumstances  which 
led  to  the  passage  of  which  are  recounted  by  Lord  Macaulay 
(Hist  Eng.,  vol.  i,  8vo.  ed.  p.  77). 
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Although  the  crime  of  tearing  off  the  ear  of  another  is  not 
emhraced  within  the  crime  of  mayhem,  as  known  to  the 
common  law,  and  although  our  Courts  have  no  right  to  as- 
assume  jurisdiction  of  common  law  offenses  not  included  in 

our  Criminal  Code,  yet  we   conceive   the   ground   taken  hy 

• 

appellant's  counsel  to  be  untenable,  for  the  reason  tliat  the 
crimes  made  punishable  by  the  section  cited  are,  by  the 
Criminal  Code,  itself,  declared  to  be  mayhem.  The  Crim- 
inal Code,  fully  chapterized,  sectionized,  and,  with  the  syl- 
labi of  the  different  chapters,  was  submitted  to  the  Legis- 
ktive  Assembly,  and,  by  that  body,  passed  in  exactly  the 
shape  in  which  it  now  stands  upon  the  statute-book.  These 
syllabi  became  parts  of  the  law,  and  furnish  the  highest 
source  from  whence  to  draw  information  in  relation  to  the 
nomenclature  of  the  said  Code.  In  the  syllabus  of  chapter 
2,  §  527,  is  referred  to  as  describing  the  crime  of  mayhem 
and  prescribing  the  punishment  therefor.  We  are,  there- 
fore, of  opinion  that  any  offense  made  punishable  by  said 
section  may,  in  the  indictment,  be  denominated  mayhem. 

It  foUowe  that  the  judgment  of  the  court  below  must  be 
affirmed. 


JAMES  W.  KING  and  J.  P.  O.  LOWNSDALE,  Adminis- 
trators of  Estate  of  WM.  M.  KING,  Deceased,  Eespond- 
ents,  V.  HAMILTON  BOYD,  Appellant, 

Objections  not  waived  bt  filing  Answer. — Objections  to  the  juris- 
diction of  the  Court  and  to  the  sufficiency  of  the  complaint  to  con*" 
stitute  a  cause  of  suit,  are  not  waived  by  answer  to  the  merits. 

Administratob — Authority  to  Sue. — An  administrator  has  no  author- 
ity  to  institute  a  suit  to  set  aside  a  conveyance  of  real  estate  made 
by  his  decedent  in  his  lifetime,  without  leave  first  had  and  obtained 
from  the  County  Court  or  Judge  thereof. 

Idem — Right  to  Possession  of  Real  Estate  of  Decedent. — ^The  right 
of  an  administrator  to  the  possession  of  the  real  estate  of  his  de- 
cedent is  temporary,  and  is  limited  to  the  purposes  of  administra- 
tion. It  would  be  an  unsafe  rule  to  allow  an  administrator  of  an 
estate  upon  his  own  motion  and  without  any  showing  of  a  necessity 
therefor,  for  the  purposes  of  administration,  to  engage  in  litigation 
concerning  the  title  to  the  realty  of  an  estate.  In  such  cases  the 
heirs  at  law  are  the  real  parties  in  interest,  and  should  be  allowed 
to   control   such    litigation. 
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Afpsai*  from  Multaonnali  County* 

On  the  9th  day  of  Noveaxber,  1869,  Wm.  M.  Kin^  a  resr 
ident  of  the  city  of  Portland,  died  intestate,  and  respond- 
ents, James  W.  King  and  J.  P.  O.  Lownsdalc^  were,  on  tbe 
4th  day  of  February,  1870,  duly  appointed  administrators. 
of  his  estate.  • 

On  the  8th  day  of  October,  1869,  said  Wm.  M.  King,  for 
the  expressed  consideration  of  $8,000,  conveyed  by  deed  of 
warranty  lots  Nos.  1,  2,  3  and  4  in  block  'So,  321,  in  the 
city  of  Portland  to  appellant  Boyd. 

Eespondents  allege  that  appellant  fraudtlently  obtained, 
the  execution  of  said  deed;  that  said  King,  at  the  time  of 
such  execution  was  very  old  and  infirm,  both  in  body  and 
mind,  and  was  so  imbeeile  in  mind  that  he  'was  not  legally 
capable  of  contracting  or  of  properly  transacting  business. 
That  appellant  Boyd,  well  knowing  the  same,  took  advan^ 
tage  thereof  to  oyerreach  and  defraud  said  Wm.  If.  Ki^g 
out  of  said  lots,  and  that  in  fact  he  only  paid  thereon  th^i 
sum  of  about  $136.66,  the  same  having  been  paid  by  appel- 
lant since  the  death  of  said  WnL  M.  King  for  certain  imr 
provements  on  a  street  adjacent  to  said  lot8«  Bespondents 
further  allege  that  the  price  agreed  to  be  paid  by  said  Boyd 
for  said  lots  was  greatly  inadequate;  said  lots  being  at  the 
time  of  said  pretended  sale  worth  $5000.  That  before  the 
commencement  of  tibia  suit  they  (respondents)  tendered  to 
said  Boyd  the  sum  of  $186.66,  paid  out  by  him  as  afore- 
said, with  interest  thereon  since  the  date  of  said  deed,  and: 
demanded  a  reconv^ance  of  said  lots,  all  of  which  appel- 
lant refused. 

The  complaint  concludes  with  a  prayer  for  a  decree  of  th6 
Court  setting  aside  said  dee^  as  fraudulent  and  void,  etc^ 

The  defendant  demurred  to  the  complaint  on  the  groundar 
that  (1)  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  (2)  it  appears  from  the  complaint  that  the 
plaintiffs  have  not  l^al  capacity  to  sue. 

This  demurrer  was  overruled  by  the  Court  and  defendant 
filed  his  answer,  denying  substantially  the  material  allege^ 
tions  of  the  complaint     The  issues  of  fact  were  submittod^ 
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to  a  jury,  which  returned  a  spedal  verdiot  in  favor  of  the 
plaintiffs,  on  which  a  decree  was  rendered  hy  the  Court  for 
the  relief  prayed  for  in  complaint. 

Defendant  appealed,  assigning  errors  as  occurring  during 
the  oburse  of  the  trial,  but  upon  the  argument  in  this  Court 
relied  only  on  the  questions  of  law  raised  by  the  demurrer, 
which  it  is  claimed  were  not  waived  by  the  answer. 

D.  Logan,  for  Appellant 

It  does  not  appear  from  the  pleadings  or  evidence  that 
Boyd  was  ever  in  possession  of  the  property  in  controversy, 
or  that  he  ever  kept  respondents'  out  of  possession  or  from 
taking  possession. 

At  commcm  law  administratott  have  no  concern  with  the 
real  estate  of  their  intestate.  So  far  as  they  have  or  ever 
had  any  <!ontrol  over  real  estate,  it  is  in  consequence  of  posi- 
tive enactment     (3  Ohio,  666*) 

The  first  modification  of  the  common  law  gave  the  admin- 
istrator power  to  sell  the  real  estate  for  tfce  payment  of  debts ; 
but  this  power  (Civ;  Code,  §  1113)  gives  no  right  to  its  pos- 
session or  control  by  the  administrator  (16  N.  Y.  281,  283)* 
Our  statutes  have  jgiven  tiiis  additional  right  to  the  executor 
(ir  administrator  (Civ.  Code,  §  1088). 

•\Btlt  this  provision  only  gives  a  possessory  right  to  the 
lEdministrator  for  the*  purposes  of  the  adiiikinistration.  The 
tfSizm  is  in  the  heirs  from  the  moment  df  the  death  of  the 
intestate,  subject  to  the  possession  of  Ae  administrator, 
and  to  be  divested  by  a  sale  for  the  payment  of  debts,  as 
clearly  appears  from  §  1160  of  the  Civil  Code :  ^^he  real 
properly  of  the  deceased  is  the  property  of  those  to  whom  it 
descends  by  law,  or  is  devised  by  will,  subject  to  the  posses- 
sion of  the  executor  or  administrator,  and  to  be  applied  to 
tiie  satisfaction  of  claims  against  the  estate,  as  in  this  chapter 
provided.'^ 

Thus,  with  the  exception  thus  stated,  the  special  char^ 
acter  of  the  administrator,  as  known  to  the  common  law  and 
familiar  statutes,  is  still  preserved.  Beyond  the  rights 
of  action  that  may  arise  to  the  administrator  from  the  right 
to  the  possession  and  control,  his  rights  and  powders  must 
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remain  ihe  same  as  the^  were'before,  and  as  he  could  not  pife- 
yiouslj  maintain  an  actioiiy  either  in  law  or  equity,  for  tibe 
recovery  or  maintenaioise  of  either  possession  or  title,  so  his 
ri^t  to  the  possession  only  enlarges  his  right  of  action  to 
that  extent;  and  it  miist' still  be  held  not  his  province  to  vin- 
dicate or  clear  np,  or  remove  adverse  claims  to  title.  (BnUth 
V.  McConnell,  17  111.  142;  23  Mo.  «»;  Sireeter  v.  Potion,  7 
Mich.  350;  Hid.  882.) 

An  administrator  suing  rnxst  have  a  cause  of  action  08 
cdministrmtor.  He  does  not  represent  the  heirs  or  their  in- 
terests. He  has  but  a  naked  intsrest  in  the  possession  of  the 
real  estate  coupled  with  a  power  to  sell.  His  duties  are 
strictly  limited  and  defined,  and  his  rij^ts  of  action  cannot 
be  broader. 

HiH,  Thayer  &  Williams,  and  J.  H.  JSeecI^. for  Respond- 
ents. 

This  suit  is  propedy  bmught  by  the  admiilistratxnrs^  thejr 
being  entitled  to  the  possession  and.  control  of  tiie  0e&l  as 
well  as  the  ^personal  ^^operty  6f  the  deceased:  until  admin- 
irtration  is  complete.  (Civil  Oode,  §  1088;  Oudia  tr.  Svitm, 
15  CaL  259;  Teschemacher  v.  Tho^fsonj,  18  OaL  20;  Ha/r^ 
wood  V.  Marye,  8  OaL  580.) 

By  the  Court,  Bonham,  J. : 

Alth(>ug)i  after  the  overruling  of  the  demurrer,  an  answer 
filed  in  this  case  and  a  trial  had  upon  the  merits,  resultij^ 
in  favor  of  the  claim  of  respondent,  yet  it  is  conceded  that 
if  the  demurrer  was  iti  the  first  place  well  tjakeh,  it  may  be 
insisted  upon,  and  would  operate  as  a  reveirsltl  and  a  dis- 
missal of  this  cause  upon  appeal.     (Civil  Oode^  §  70.) 

The  question  in  this  case  is,  has  an  adminijstrator  autho- 
rity, by  virtue  of  his  oiBSce  or  position  as  sudi,  to  litigate 
questions  of  title,  concerning  the  real  estate  of  his  decedent, 
upon  a  showing  such  as  is  set  out  in  plailntiff's  com- 
plaint! 

It  is  daimed  by  counsel  for  respondents  that  an  adminis- 
trator has  sudi  authority^  derived  from  §  29  of  the :  Civil 
Code,   and  from  the  other  sections  of  the  statute,  ^ited   1^ 
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tliem  in  fheir  brief,  defining  the  powers  and  duties  of  exec- 
utors and  administrators.  On  the  other  hand  it  is  urged, 
by  oounsel  for  appellant  that  the  only  authority  over  or 
•oonoem  with  the  real  estate  of  his  decedent  which  an  execr 
utor  or  administrator  possesses  is  derived  from  statute,  and 
is  limited  to  his  right  to  the  temporary  possession  of 
the  same  during  the  course  of  administration  for  the  pur- 
pose of  preserving  the  land  from  waste,  with  the  right  to 
temporarily  lease  the  saime  and  collect  the  rents  and  profits, 
and,  if  necessary,  after  exhausting  the  personal  assets 
upon  a  proper  showing,  to  obtain  an  order  from  the  County 
Court: to ^seir the  same,  or  so  much  thereof  as  may  be  neces- 
sary to  pay  claims  against  the  estate  and  expenses  of  admin- 
istration. 

f  The  Authprity  of  an  executor  or  administrator,  oyer  the 
real  estate  of  his  decedent,  being  in  derogation  of  the  com- 
mon law,  we  think  is,  and  ought  to  be,  strictly  limited  to 
hi^  rights  :dnd  pcKrers' as  'created '  and  defined   by  statute. 

And  we  think  it  would  be  an  unwise  and  unwarranted  con- 
-sUiwition  of  the  authority  of  executom  "or  administrators  to 
infer  from  any  language  found  in-  the  statute  on  that  sub- 
ject that  they  njight,  upon  their  own  motion,  instituie  suifs 
to  set  aside  conveyances,  or  remove  clouds  from'  titles  to 
real  estate,  without  any  showing  as  a  condition,  precedent, 
that  the  possession  of  the  same  was  wrongfully  withheld,  or 
that  there  was-  anj^  necessity  for  selling  tii^  saiu^,  or  any 
-pBtti  thereof,  to  satisfy  claims  against  the  estate. 

The  rtde,  as  declared  by  our  Practice  Act,  and  oonclu- 
rively  sustained'  by  reason,  is  tliat  all  actions  or  suits  shall 
hb  prosecuted  in  the  name  of  the  real  party  in  interest  There 
can  be  "no  question  about  the  wisdom  of  this  rule,  and  it 
should  be  strictly  adhered  to  in  all  cases  Which  do  not  come 
wilhin  the  exceptions  to  it,  as  declared  by  statute. 

'  No  one  is  better  qualified  to  litigate  the  title  to  real  es- 
tate than  the  person  who  (twns  it.  An  administrator  who 
has  no  direct  interest  in  the  result  of  a  suit,  who  personally 
loses  nothing  if  the  suit  be  injudiciously  instituted  and  ad- 
versely determined,  is  not  as  safe  a  person  to  entrust  with 
tihe  right  to  litigate  as  he  who  is  the  owner  of  the  property 
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wiudi  18  the  subject  of  litigatiofn  «xid  the  one  who  must  suffer 
if  the  detertmnatioii  of  the  cause  be  adverse  to  Idm.  A  due 
regard  for  the  rights  of  both  heirs  and  creditors  of  estates, 
we  think,  demands  that  the  limitations  of  our  si»tute>  on  the 
authority  of  executors  and  administrators,  to  institute  suits, 
affecting  the  title  to  real  estate,  should  be  carefully  guarded 
80  that  estates  may  not  be  subject  to  be  consumed  by  the 
oofits  and  expenses  of  ill*advised  lawsuits. 

In  this  case,  whatever  the  facts  may  have  been,  so  far  as 
anything  appears  in  the  pleadings,  or  any  of  the  prbceed- 
ings,  Boyd,  the  appellant,  never  wrongfully  or  otherwise 
withheld  the  possession  of  the  land  in  controversy  from  the 
administrators,  and  there  wa^  no  occasion  or  necessity  for 
the  sak  of  the  same,  or  any  part  thereof,  to  pay  daims 
against  the  estate.  In  the  absence  of  any  showing  by  the 
administratcxrs,  tJiat  there  was  some  necessity  for  their  in* 
terference  with  the  lots  in  question,  for  'SOme  p^rpOBB  of 
administration,  recognized  by  the  statute,  they  had  nothing 
to  do  with  the  same,  and  it  was  by  the  law  the  absolute 
property  of  the  heirs  of  Wm.  M.  King,  to  whom  it  de- 
Bceuded. 

But  there  is  another  provision  of  our  statute  on  this  sub- 
ject which  is  not  referred  to  in  the  briefs  of  counsel  which 
we  think  is  conclusive  of  this  case.  Section  1135  of  the 
Code  reads:  ^'Whenever  the  assets  of  the  estate  are  insuflS- 
cient  to  satisfy  the  funeral  charges,  expenses  of  adminis- 
tration, and  the  claims  against  the  estate,  and  the  deceased 
shall  in  his  lifetime  have  made  or  suffered  any  conveyance, 
transfer  or  sale  of  any  property,  real  or  personal,  or  any 
right  or  interest  therein  with  intent  to  delay,  hinder  or  de- 
fraud creditors,  or  when  such  conveyance,  transfer  or  sale 
has  been  so  made  or  suffered,  that  the  same  is  void  in  law 
as  against  creditors,  or  when  the  deceased  in  his  lifetimo 
has  suffered,  consented  or  procured  any  judgment  or  decree 
to  be  given  against  him  with  such  intent,  or  in  such  manner 
as  to  be  likewise  void,  it  is  the  duty  of  such  executor  or  ad- 
ministrator to  make  application  by  petition  to  the  County 
Court  or  Judge  thereof  for  leave  to  commence  and  prosecute 
to  final    judgment  or    decree,    the    necessary    and    proper 
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actions,  suits  or  proceedings,  to  have  such  oonyeTBiioe^  tran^ 
fefy  sale,  judgment  or  dectree  declared  void,  and  the  property 
affected  thereby  discharged  fiom  the  effect  thereof.''  (Civ. 
Code,  §§  1186,  1187.) 

The  object  and  e'Sect  of  ^  1185  of  the  Code  as  above 
quoted,  we  are  clearly  of  the  opinion  is  to  declare  that  an 
executor  or  adndniatrator  shall  not,  upon  his  own  motion, 
and  without  any  showing  of  a  necessity  therefor,  for  the 
purpose  of  administration,  institute  or  maintain  suits  to  de- 
termine questions  affecting  the  title  to  the  real  estate  of  de- 
cedent 

We  think  that  appellant's  demurrer  was  well  taken,  for 
the  reason  that  the  complaint  does  not  state  facts  su£Bcieat 
to  constitute  a  cause  of  suit  in  respondente  as  administrators 
of  the  estate  of  Wm.  M.  King,  deceased.  And  the  deoree  of 
the  Court  below  should  be  levaraed  and  thia  cauae  diamiased 
without 
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BABTLETT  WHITLOW  v.  OEOEQE  H.  BEESB  et  kl, 

•I 

Oofumraa  oaithot  IPBB-siinr  I^ahd  33V  ims  Bimis'  xnmmn  tbk  Aor  oir 
CcmoBBSs  or  Mat  26x8^  ia24.^The  A«t  of  Coagr^Bi^of  Mej  96l]i« 
1824,  "granting  to  the  oountiet  or  pariBbes  of  eaoh  S^te  or  Terdtorr 
of  the  United  States,  in  which  the  public  lands  are  situated,  th^ 
liglit  of  pre-emption  to  a  quarter  section  of  land  for  'seats  of  justice 
in  ike  same/'  wa*  never  in  force  .iit.  "ttiiaBtate.  Neitiier  UMisi  tli& 
Town-site  Act  of  May  23d, ,  1844^  in  forve  in  this  State  prio^  f^ 
July  14th,  1854. 

t  •    •        •  ' 

Apptcat,  from  Yamhill  County, 


The  facte  are  stated  in  the  opinion  of  tl;e  Court. 


.  i. 


Boise  &  Willis,  Curry  &  Hurley  and  J.  N.  Dolph,  for 
Appellant 

P.  C.  SvJlivan  and  James  McOainj^  for  Beapondent^ 

Bj  the  Court,  Mosheb^  J, : 

The  plaintiff  in  this  Suit  seeka  to  quiet  the  title  to  a  tract 
of  forty  acres  of  land,  of  which  he  is  in  possession,  and 
which  he  claims  is  a  portion  of  the  ^t  half  of  the  danation 

[4  Or^on]  (  835  )  . 
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land  claim  of  Joel  Perkins  and  wife.  He  derives  his  title 
from  Laura  A.  Patterson,  widow  of  said  Perkins.  The  de- 
fendants, George  H.  Reese, and  wife,  claim  that  the  tract  in 
dispute  is  a  part 'of  the  west  half  of  said  claim^  to  which 
they  deraign  title  from  the  heirs  of  said  Perkins.  The  east 
half  has  heen  patented  to  Laura  A.  Patterson,  the  widow, 
and  the  controversy  arises  from  the  fact  that  one  hundred 
and  sixty  atf|esy^f  sb|d)Cl^im,  |nti|Adiiig  fth^  si^f>f  the  town 
of  Lafayette,  has  been  patented  to  the  Board  of  Commis- 
sioners of  Yamhill  County^  thus  cl>apging  the  division  line. 
If  Perkins  and  wife  were  entitled  to  a  patent  for  the  whole 
claim  of  six  hundred  and  forly  acres,  the  title  to  the  tract 
in  dispute  is  in  the  plaintiff,  but  "if  the  County  Commis- 
sioners can  hold  the  town  site,  it  is  in  the  defendants. 
/rTbe;|iKitfe  )B{^p^ring  in  evidence  are,  i  ihatdn'  I84l>,  Joel 
Perkins  purchased  the  claim,  on  which  there  was  then  a  log- 
qabin,  from  one  John  Copenhagen,  and  lived  on  it,  at  inter-* 
vals,  tmtil  September,  1848,  when  he  went  to  California. 
He  returned  in  June,  1849,  and  resumed  his  residence.  In 
July,  1850,  he  was  married  to  Laura  A,  Hawn,  now  Laura 
A.  Pattertion.  On  the  8th  of  October,  1852,  he  ^led  in  the 
office  of  the  Butveyor-General  of  Oregon  a  notification  on  six 
hundred  and  forty  acres,  under  the  fourth  section  of  the  Act 
of  27th  September,  1850,  known  as  the  Donation  Act,  and 
made  proof  of  residence  and  cultivation  from  the  30th  of 
June,  1849,  Qi^  the  .8th  of  April,  1854,  he  made  his  final 
proof  of  continued  residence  '  and  cultivation  up  to  that 
date.  Having  proved  to  the  satisfaction  of  the  Register 
aM  Receiver  of  tie  Land  Office,  a  compliance  with  the 
conditions  of  the  law,  on  the  30th  of  October,  1869,  a  cer- 
tificate was  issued  by  them  to  the  widow  and  heirs  at  law, 
for  thie  said  tract,  with  the  exception  of  the  town  site,  in 
which  the  east  half  was  designated  for  the  widow.  It  is 
admitted  that  a  patent  was  subseqwently  issued  in  accord- 
ance therewith. 

r  * 

The  defendants  have  attempted  to  prove  an  abandonment 
by  Perkins  of  that  part  of  the  claim  included  in  the  town 
site,"  and  for  this  purpose  introduced  a  copy  of  a  quit-claiui 
deed,  dated  11th  May,  1850,  signed  by  Joel  Perkins  and 
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one  Johndon,  to  the  Board  of  Oooimiisskmers  of  Yamhill 
Coanty,  for  the  town  plat  of  Lafayettie^  bat  it  has  onl;;^  one 
witness,  and  is  not  aoknowledged,  nor  has  its  execution  been 
proved.  What  elSect  this  paper  might  have  had  on  the  ques- 
tion, if  properly  proved,  is,  however,  destroyed  by  the  sub- 
sequent notification  of  Perkins  in  1862,  and  by  Ae  positive 
proof  of  xesidenee  on,  or  cultivation  of,  this  part  of  the  tract 
during  the  whole  term  of  four  years. 

On  tiie  19th  April,  1858,  the  Board  of  Commissioners  of 
Yamhill  County,  having  previously  obtained  the  permission 
of  the  Commissioner  of  the  General  Land  Office  therefor,  en« 
tered  at  the  Land  Office  at  Oregon  City  one  hundred  and 
sixty-three  and  sixty-four  one-huaidredth  acreii  and  received 
a  certificate,  upon  which,  it  is  admitted,  a  patent  subseqt^nt"^ 
fy  issued^  The  patent  not  having  been  produced  in  evidence, 
diere  is  some,  doubt  as  to  the  Act  ubder  which  this  entry  was 
permitted.  In  a  letter  dated  MA  December,  1850',  t3ie  Com- 
missioner writes:  ^^n  the  ease  of  the  town  the  Board  of 
CommissioneTS  for  Yamhill  Couuty  were  permitted  to  make 
an  entry  under  the  town^te  law  of  .28d  May,  1844.''  He 
also  refBTB  the  claim  to  the  town^ite  law  ubder  the  date  of 
24th  October,  1868.  If  this  is  the  fact  the  question  is  no 
longer  an  open  one.  The  Supreme  Court  of  the  United  Stat"< 
es  have  decided  that  the  Act  of  23d  May,  1844,  waa  not  in 
force  in  Oregon  prioi*  to  the  14th  July,  1864.  (/Sftwfe  v. 
Starr,  6  Wall.  402.)         i 

*' Although  the  town-site  law  was  in  force  in  Oregon  in 
the  year  1868,  when  this  entry  was  made,  no  land  could^be 
appropriated  xroder  it  for  the  benefit  of  occupants  of  town 
sites,  which  had  already  been  granted  to  others  by  the  terms 
and  conditions  of  the  Donation  Law,  The  Donation  Law  is' 
a  grant  in  the  present,  and  gives  the  fee-sirajile  to  every  set- 
tler who  avails  himself  of  its  provisions  from  the  date  of 
his  settlement.  True,  until  the  completion  of  the  subse- 
qpnent  conditions  of  residence  and  cultivation  and  proof 
thereof,  it  is  an  estate  upon  condition,  what  is  known  at 
common  law  as  a  base  or  conditional  fise,  subject  to  be  de- 
ferred or  lost  by  a  failure  to  perform  the  conditions  upon 

^hif^h  if  is  held.     But  it  is  an   estate   in   fee   nevertheless, 
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and  upon  the  completion  of  the  residence  and  cultivation) 
or  other  conditions^  it  becomes  absolute  and  unqualified*'' 
(Chapman  v.  School  Dist.  No.  1,  1  Deady^  118.) 

Perkins  had  completed  bis  four  years'  residence  and  eul- 
titation  on  the  80th  June,  1853^  before  the  town-site  law  was 
extended  t6  Oregon ;  hence  the  eiitry  by  the  Oounty  Commis- 
sioners and  the  patent  under  It  wasy  in  the  language  of 
Judge  Deady,  without  color  of  law  or  authoril^,  and  simply 
void. 

It  is  daimed  in  the  argument^  althou^  we  do  not  find 
any  evidence  of  the  fact^  that  this  entry  was  made  under 
the  Act  of  2«th  May,  1824,  entitled  ^'An  AeC  granting  to 
the  counties  or  parishes  of-  each  State  or  Territory  of  the 
United  States,  in  which  th^  public  lands  are  situated,  the 
right  of  pre-emption  to  a  quarter  section  of  land  for  seats 
of  justice  in  the  sattie."  Thii»  Act  was  never  in  force  in  this 
State.  In  organizing  the  Territory  of  Oregon  by  the  Act 
of  1848,  Ciongress  declared  that  the  laws  of  the  United 
States  should  be  in  force  in  said  Territory,  ^^so  far  as  the 
same  ^r  any  provision  thereof  may  be  applicable."  It  has 
never  been  held  that  this  provision  had  the  effect  of  extend* 
ing  over  the  Statis  any  portion  of  the  land  system  of  the 
United  States. i!n  advance  of  the  public  surveys,  upon  which 
that  system  tested,  alid  without  which,  as  the  law  then 
stood,  that  system  was  inopcirtitive.     (Stark  v.  Starr,  supra,) 

Congress  passed  no  law  in  anywise  affecting  title  to  lands 
in  Oregon  Territory  till  27th  September,  1860.  (Lownsdale 
V.  Pdrrish,  21  How.  290.) 

The  Supreme  Court  of  the  United  States,  as  we  have  be- 
fore stated,  have  decided  that  this  Act  did  not  extend  to 
Oregon  either  the  Pre-emption  Act  of  1841,  or  the  Town- 
site  Act  of  1844.  The  County-seat  Act  of  1824  is  a  part 
of  the  land  system  in  force  at  that  time,  whidi  has  never, 
by  any  other  Act,  been  extended  to  this  State. 

The  patent  to  the  Coimty  Commissioners  for  the  town  site 
being  void,  the  onlv  remaining  question  is  as  to  the  residence 
and  cultivation  of  Perkins  on  this  portion  of  the  tract  His 
notification  included  the  whole  of  the  six  hundred  and  forty 
acres,  and  his  proof,  which  was  satisfactory  to  the  Commis- 
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riooer  of  the  General  Land  Office,  extended  over  Ae  whole 
tract  Tliat  officer  based  his  refusal  to  extend  the  patent 
not  upon  a  failure  of  residence  and  cultivation,  but  upon 
the  supposed  conveyance  by  Perkins  k  Johnson,  in  May, 
1850.  This  opinion  is  unquestionably  erroneous.  If  the 
deed  referred  to  had  been  legally  executed  and  proven,  which 
it  is  not,  still  it  would  not  be  binding  upon  the  estate  after- 
wards acquired  by  Perkins  under  the  Donation  ■  Act  This 
would  be  a  proper  construction  of  the  law  in  case  of  a  convey- 
ance with  covenants  of  warranty,  or  any  express  stipulation 
or  agi^eement  from  which  it  wouH  reasonably  appear  that 
the  parties  dealt  and  bai^ined  with  reference  to  the  possi- 
bility or  contingency  of  the  grantor  or  vendor  acquiring  title 
from  the  United  States;  but  a  simple  quit-claim  by  Perkins 
during  his  occupancy  and  before  the  passage  of  tb^  Act 
granting  the  land,  would  in  nowise  affect  the  after^acquired 
estate  in  the  premises.  (Oha^tnan  v.  Bchool  District  No.  1, 
iDeady,  150.) 

The  Court,'  therefore,  finds  that  Perkins  was-  Entitled  to  a 
patent  for  the  whole  tracts  as!  de^c^ibed  in  his  notification:, 
according  to  his  claim  survey^  .tod  thait  the  divisioii  !line^  fur 
claimed  by  the  plaintiff^  is  the  ciorrect  one.  ' 

Decree  for  plaintiff. 


I*" 


T.  J.  CARTER  and  0.  P.  MASON,  ReapondentB,  v.  TEE 
CITY  OF  PORTLAND,  AppeUant 

Dedication. — ^A  dedication  to  public  use  may  be  by  parol  as  well  as  by 
deed. 

Imcw — To  eoBstitute  a  dedication  by  parol,  there  must  be  some  aet 
or  acts  proved,  eTinciog  a  clear  intention  to  devote  tbe  premises  to 
the  public  use. 

lone — ^What  CoNSimnxs.^—  If  one  owning  lands  or  having  an  eqult* 
able  interest  therein  (subsequently  acquiring  the  title  thereto) , 
lays  out  a  town  thereon,  and  makes  and  exhibite  a  map  or  plan 
thereof,  with  spaces  marked  streets,  alleys,  public  squares,  parks, 
etc.,  and  sells  lots  with  clear  reference  to  said  map  or  plan  (though 
mreoorded),  the  purchasers  of  lots  in  said  town  acquire,  as  ap- 
purtenant thereto,  every  easement,  privilege  and  advantage  which 
the  map  or  plan  represents  as  a  part  of  the  town.  Upon  the  sale 
of  lots  with  such  reference  to  the  map  or  plan,  the  dedication  of  the 
spaces  marked  streets,  alleys,  public  squares,  parks,  etc.,  becomes 
irrevocable. 
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AooRPTAircB  AiTD  U9K,-*-Fonnal  aceeptamoe  by  the  corporate  anthoritiea 
is  not  necessary.  Where  the  dedication  is  irrjBVOoable^  it  need  not 
be  followed  by  immediate  and  continued  use. 

KoncE. — ^Whatever  is  sufficient  to  direct  the  attention  of  a  purchaser 
•  to  the  prior  rights  and  equities  of  third  peltKtts,  or  of  the  public, 
so  4s  to  put  him  on  inquiry  into  ascertaining  their  sfetture,  will 
operate   as  notice. 

Idem. — Notice  should,  with  rare  exceptions,  be  implied  where  one  is 
shown  to  liave  such  knowledge  as  would  superinduce  further  in- 
quiry in  an  honest,  conscientious  man. 

Appkal  from  Multnomah  County. 

The  f  aets  are  stated  in  the*  opinion  of  the  Coiirt 

W.  W.  Page,  W.  W.  Thayer  and  0.  P.  Mcum,  for  Ee- 
Bpondents. 

R.  WiUiams,  for  Appellant 

By  the  Court,  Mq Abthxjb,  J. : 

This  suit  was  originally  instituted  in  the  Circuit  Court  of 
the  State  of  Or^on  f or  MultnoiDah  County,  to  quiet  Uie 
title  to  certain  parcels  of  land  situate  in  the  city  of  Port- 
land. The  plainti^  had  a  decree,  enjoining  the  defendant 
from  disturbing  them  in*  their  enjc^ment  of  the  premises 
described  in  the  complaint,  and  from  setting-  up  further 
claim  thereto;  and  also  for  «ixty  dollars  damages  and  for 
costs  land  disbursements.  The  cau^  ia  in  this  Court  at  this 
time  to  be  tripd  de  nova,,  \2p0n  the  transcript  and  the  deposi- 
tions oertiiSed  up  therewith. 

The  complaint  alleges  in  substance,  that  the  plaintiffs  are 
the  owners  in  fee  simple,  and  in  possession  of  blodcs  num- 
bered 280  and  281,  in  the  city  of  Portland,  county  of  Mult- 
nomah and  State  of  Oregon.  That  the  defendant  claims  an 
interest  or  estate  in  said  blocks  adverse  to  plaintiffs,  viz. : 
That  said  property  was  dedicated  by  some  former  proprie- 
tors of  the  city  of  Portland  for  public  use,  and  that  the  said 
claim  is  a  cloud  upon  plaintiff's  title.  That  on  January  21, 
1869,  the  defendant,  under  its  said  claim,  wronrfullv  and 
unlawfully  broke  and  entered  upon  said  promises  and  broke 
and  threw  down  plaintiffs'  fence,  enclosing  the  same,  and 
damaged  plaintiffs  in  the  sum  of  one  hundred  dollars.    That 
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on  Februaiy  6,  1869,  the  defendant  again  wrongfully  and 
unlawfully  broke  and  entered  the  said  premises  and  again 
tore  down  said  fence,  and  damaged  the  plaintiffs  in  the 
further  sum  of  one  hundred  dollars,  and  that  the  defend- 
ant threatens  to  repeat  the  said  alleged  wrongful  acts. 
Wherefore,  they  pray  that  the  title  may  be  quieted  in  them ; 
that  the  defendant  be  perpetually  enjoined  from  repeating 
the  said  wrongful  acta,  and  that  they  have  and  recover  the 
amount  of  damage  as  alleged. 

The  defendant  answered,  denying  the  plaintiffs'  posses- 
sion, and  alleging  the  said  property  to  be  public  parks,  claim- 
ing that  the  same  had  been  dedicated  by  the  former  proprie- 
tors  of  said  cily,  viz. :  Stephen  Coffin,  W.  W.  Chapman  and 
D.  H.  Lownsdale,  who,  in  1860,  were  the  owners  and  in  pos- 
session, and  who  caused  two  maps  of  said  cify  to  be  made  by 
one  Brady.  That  these  two  maps  wer^  copies  of  the  orig- 
inal plat  of  the  city  of  Portland  made  by  the  proprietors, 
upon  which  the  real  property  in  controversy  was  marked 
out  and  designated  as  the  public  parks.  That  said  C<^n 
kept  and  retained  one  of  these  qopies,  and  made  ftequent 
sales  of  lots  and  blocks  of  land  in  said  city  by  reference 
thereto.  That  the  city  of  Portland  adopted  said  map  in. 
1&52,  and  that  Coffin  ratified  it  after  that  date.  That  in 
1863  Coffin  obtittned  from  the  General  Government  a  pat- 
ent  for  the  land  taken  by  him  under  the  Donation  Act  of 
S^tember  27,  1850,  which  embraced  the  premises  de- 
scribed in  the  complaint.  That  the  plaintiffs  fraudulently 
combined  and  confederated  .with  said  Coffin  to  obtain  and 
recover  from  said  city  the  said  parcels  of  land  dedicated 
to  the  public  use.  That  on  December  4,  1867,  said  Coffin, 
combining  and  confederating  with  the  plaintiffs,  fraudu- 
lently made  and  published  a  map,  or  plat,  designated  as 
"Cc^Bn's  Addition  to  the  City  of  Portland."  That  on  this 
map  the  parcels  of  land  in  controversy  were  numbered  as 
blocks  usually  are  upon  town  plats.  That  on  all  prior  maps 
the  said  parcels  of  land  remained  unnumbered,  and  were 
designated  as  public  parks.  That  said  pretended  map 
was  executed  by  said  Coffin  before  the  plaintiff  Mason, 
who  signed  his  name  thereto  as  a  witness^    and    who,    be- 
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ing  a  notary  public,  took  the  acknowledgment  of  CoflSn 
and  wife  thereto.  That  the  said  map  was  recorded  in 
the  record-book  of  deeds  of  Multnomah  County,  Oregon. 
That  on  December  28,  1867,  the  plaintiffs,  having  a  full 
knowledge  of  all  the  facts  alleged  in  the  answer  in  relation 
to  the  dedication,  obtained  from  CoflBin  and  wife  a  deed 
purporting  to  convey  to  them  the  parcels  of  land  in  contro- 
versy, together  with  other  parcels  of  land  in  said  city  of 
Portland,  for  and  in  consideration  of  the  expressed  sum  of 
$8000.  The  defendant  charges  that  the  said  plaintiffs  did 
not  pay  said  consideration,  but  that  all  the  acts  of  plaint- 
iffs and  of  Coffin,  in  relation  to  the  transfer  of  said  prop- 
erty, were  fraudulent,  and  therefore  void,  as  against  the 
city,  and  all  private  persons,  who  purchased  lots  or  blocks 
of  said  Coffin,  prior  to  the  making  of  the  last-mentioned  map. 

The  reply  of  the  plaintiffs  puts  in  issue  the  material  alle- 
gations of  the  answer,  and  further  alleges  that  they  had 
purchased  the  property  in  good  faith  and  for  a  valuable  con- 
sideration, and  without  any  knowledge,  information  or  no- 
tice of  the  same  having  been  dedicated  to  the  public ;  that 
the  map  called  "Coffin's  Addition  to  the  City  of  Portland,'* 
is  the  only  map  of  record  of  said  property;  that  the  Brady 
map  was  never  of  record,  and  that  neither  of  the  plaintiffs 
had  imy  knowledge  of  the  existence  of  any  such  map  or 
plat  until  long  after  their  said  purchase;  (iiat  said  Coffin 
was  the  owner  of  said  blocks,  and  that  plaintiffs,  nor  either 
of  them,  had  any  knowledge  that  there  ever  had  been  a  dedi- 
cation of,  or  an  attempt  to  dedicate,  the  said  property  to 
public  use. 

The  first  question  to  be  determined  in  this  case  is,  did 
Stephen  Coffin,  tJbe  original  owner  of  the  land,  and  one  of 
the  proprietors  of  the  town,  dedicate  these  parcels  of  land 
to  the  public  use,  as  alleged  by  the  defendant  in  the  answer  ? 

Beardsley,  J.,  in  the  case  of  Hunter  v.  The  Trustees  of 
Sandy  Hill  (6  Hill,  407),  has  furnished  the  most  compre- 
hensive definition  of  dedication  to  be  found  in  the  books, 
and  he  declares  it  to  be  "the  act  of  devoting  or  giving 
property  for  some  proper  object,  and  in  such  manner  as  to 
conclude  the  owner."      It  is  a  well-settled  principle  of  the 
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oommon  law  that  property  may  be  dedicated  to  the  public 
use,  and  that  the  dedication  may  he  by  parol  as  well  as 
by  deed.  (Barclay  v.  Howell's  Lessee,  6  Pet.  498 ;  Dummer 
V.  Jersey  Ciiy,  1  Spencer  (N.  J.),  86 ;  8UUe  v.  Catlm,  8  Vt 
630;  McKee  v.  8t  Lends,  17  Mo.  184;  Hunter  v.  Sandy 
HUl,  6  mil,  407;  Post  v.  Pearsall,  22  Wend.  425,  464; 
Dover  v.  Fox,  9  B.  Mon.  200.)  It  i»  also  well  settled  that, 
to  constitute  a  dedication  by  parol,  there  must  be  some  act  or 
acts  on  the  part  of  the  owner  evincing  a  clear  intention  to 
devote  or  dedicate  his  property  to  some  proper  public  use  or 
private  object  It  becomes  necessary,  therefore,  to  ascertain 
f  ran  the  testimony  whether  the  acts  of  Coffin,  if  any  he  per- 
formed, evince  a  clear  intention  to  dedicate  the  premises  in 
controversy  to  the  public  use.  In  this  connection  it  is 
proper  to  state  that  we  have  not  r^arded  any  of  the  testi- 
mony tending  to  prove  the  acts  of  Coffin,  performed  before 
the  passage  of  the  Donation  Act,  except  that  showing  his 
participanqy  in  pirocuring  a  survey,  and  in  causing  a  certain 
map  of  the  city  of  PoMand  to  be  made  by  one  Shorty  and 
two  copies  thereof  to  be  made  by  one  Brady.  The  acts  of 
Coffin,  performed  prior  to  September  27,  1850,  the  date  of 
the  Act  referred  to,  standing  alone,  could  not,  in  this  case, 
be  admitted  to  establish  a  dedication*  The  evidence  of  the 
(fedication  must  be  found,  if  at  all,  in  the  acts  performed 
subsequently  to  that  time,  and  the  above  exception  is  made 
for  the  reason  that  it  is  clearly  proved  that  Coffin  used  one 
of  the  copies  of  the  Short  map,  made  by  Brady,  in  describ- 
ing and  referring  to  lots  and  blocks  in  the  city  of  Portland, 
sold  by  him  after  the  passage  of  the  Donation  Act,  and  also 
after  he  had  obtained  his  patent  from  the  Gteneral  Govern- 
ment in  1862. 

The  following  facts  are  clearly  established  by  the  testi- 
mony: That  during  the  year  1850,  Stephen  Coffin,  Daniel 
H.  Lownsdale  and  Wm.  W.  Chapman  were  in  possession, 
and  claimed  to  be  the  owners  of  what  was  known  as  "The 
Portland  Land  Claim.^'  That  in  that  year,  and  before  the 
passage  of  the  Donation  Act,  they  caused  a  survey  to  be 
made  of  Uocks,  lots,  streets,  parks  and  other  public 
grounds  of  the  city  Portland,    and    portions    thereof    were 
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designated  upon  the  ground  by  stakes  and  monuments. 
That  they  caused  a  map  thereof  to  be  made  by  one  Shorty 
and  upon  said  map  the  parcels  of  land  described  in  the 
coQuplaint  were  designated,  with  others^  as  public  parks, 
and  were  unnumbered.  That  prior  to  the  said  survey  and 
mapping,  there  were  settlements  made  upon  the  "Portland 
Land  Claim"  for  the  purposes  of  trade  and  commerce. 
That  the  said  city  was  duly  incorporated  as  a  body  politic 
for  municipal  purposes,  by  Act  of  the  Legislature  of  the 
then  Territory  of  Oregon,  dated  January  28,  1851,  and  has 
ever  since  remained  incorporated.  That  in  1860,  John 
Brady,  by  the  order  of  Coffin,  Lownsdale  and  Chapman, 
made  two  copies  of  the  original  map  or  plat  of.  the  city 
anade  by  Short,  upon  both  of  which  copies  the  property  de- 
scribed in  the  complaint  was  marked  and  designated  as 
public  parks,  and  the  spaces  were  unnumbered.  That 
Coffin  took  possession  of  one  of  the  copies  made  by  Brady, 
and  made  sales  of  lots  and  blodra  according  to  the  same, 
up  to  December^  1867.  That  in  April,  1853,  the  city  of 
Portland,  by  its  Common  Council,  adopted  the  map  or 
plat  drawn  by  Brady  as  the  official  map  or  plat  of  the 
city,  and  this  act  was  known  to  said  Coffin.  That  C<^Bn 
adopted,  exhibited  and  used  the  Brady  map  from  the  time 
it  was  made,  and  after  the  date  of  the  passage  of  the 
Donation  Act,  and  after  the  adoption  of  the  said  map  by 
the  said  City  Council,  and  made  sales  of  lots  and  blocks  as 
designated  on  the  same.  That  subsequently  to  the  passage 
of  the  Donation  Act,  and  prior  to  December  4, 1867,  the  date 
of  the  making  of  a  certain  map  to  be  presently  mentioned. 
Coffin  sold  certain  lots  of  land  on  the  blocks  lying  opposite 
to  and  facing  the  public  parks,  at  the  same  time  informix^ 
the  purchasers  that  the  lots  purchased  were  situated  adja- 
cent to  the  public  parks.  That  on  December  4,  1867,  Coffin 
made,  published  and  recorded  a  map  or  plat  designated  as 
''Coffin's  Addition  to  the  City  of  Portland,"  attached  to 
which  was  a  written  instrument  explanatory  thereof,  by 
which  he  donated  to  the  city  all  the  streets  as  shown  by 
said  map  or  plat,  and  that  on  this  map  or  plat  the  parcels 
of  land  lying  between  East  and  West   Park   streets,    which 
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parcels  of  land  weve  designated  oai  the  preyiou»  maps  as  pub- 
lic parks,  were  xrambered  respectiyely  as  blocks  276,  277, 
278,  279,  280,  281  and  282. 

The  facts  being  as  stated,  we  will  proceed  to  an  exaonina- 
tion  of  the  principles  of  law  applicable  thereto,  in  order  to 
ascertain  whether  the  acts  of  Coffin  can  be  properly  regarded 
as  evincing  a  dear  intention  to  dedicate,  and  whether  the 
dedication  when  made  became  irrevocable. 

In  the  United  States  v.  Ohicago,  7  How.  (U.  S.)  186,  the 
principle  is  laid  down  that  a  mere  survey  of  land,  by  the 
proprietor  thereof,  into  lots,  streets  and  squares,  will  not 
amount  to  a  dedication  without  a  sale,  and  it  is  well  settled, 
by  the  weight  of  authority,  that  a  sale  of  lots  or  blocks  with 
reference  to  a  given  map  or  plat  describing  lots  and  blocks 
as  bounded  by  streets,  will  amount  to  an  immediate  and 
irrevocable  dedicaition  of  the  streets.  (Bowel's  Bxrs.  v. 
Portland,  8  B.  Mon.  232;  Augusta  v.  Perkins,  Id.  207; 
Newp&rt  V.  Taylor,  16  B.  Mon.  696 ;  Stone  v.  Brooks,  36 
Cal.  489;  Hannibal  v.  Draper,  16  Mo.  634;  Schentey  v* 
Commonwealth,  36  Penn.  St  02;  Dubyque  v.  Moloney,  9 
Iowa,  460;  Winona  v.  H^,  11  Minn..  119;  Hvher  v.  Qaz- 
ley,  18  Ohio  18;  and  Logansport  v.  Dunn,  8  Ind.  378.) 

The  same  doctrine  applies  to  public  squares  and  parks, 
and  the  dedication  may  be  established  in  the  same  manner 
as  in  case  of  streets  and  alleys.  (Commonwealth  v.  Rush, 
14  Penn.  St  186 ;  Dover  i?.  Fox,  9  R  Mon^  200 ;  StaU  v. 
WiUeinsoit,  2  Vt  480;  Watertown  v.  Oowen,  4  Paige  (N;  Y. 
Ch.),  610;  Price  v.  Thompson,  48  Mo.  SftS;  and  Abbott  v. 
Male,  8  Vt  626.) 

In  the  last  case  referred  to  it  was  held  that  whenever  a 

» 

pnblic  square  or  common  is  marked  out  or  set  apart  as  such 
by  the  owners,  and  individuals  are  induced  to  purchase  lots 
or  lands  bordering  thereon,  in  the  expectation  held  out  by 
the  proprietors  that  it  should  so  remain ;  or  even  if  there  are 
no  marks  upon  the  ground,  but  a  map  or  plan  is  made,  and 
lots  marked  thereon  and  sold  as  such,  it  is  not  competent  for 
the  proprietors  to  disappoint  the  expectations  of  the  pur- 
chasers by  resuming  the  lands  thus  set  apart  and  appropriat- 
ing them  to  any  other  use. 
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We  are  of  opinion  that  if  one  owning  land^  or. having  an 
equitable  interest  therein^  and  Biibsequentlj  aoquiies  the 
title  thereto  lays  out  thereon  a  town,  and  makes  and.  exhib- 
its a  plan  thereof  with  spare  ground  marked  as  streets, 
alleys,  public  squares  or  parks,  and  sells  lots  with  clear 
reference  to  that  plan  or  map,  the  purchasers  6f  the  lots 
acquire  as  appurtenant  thereto  erery  easement,  privilege 
and  advantage  which  the  plan  or  map  represents  as  part  of 
the  towh.  (Dovaston  v.  Payne,  2  Smith's  Ldg.  G.  224,  225 ; 
Bowamfs  Ears.  v.  Portland,  8  B.  M6n.  232,  237 ;  Barclay  v. 
Howell's  Lessees,  6  Pet  206,  207 ;  United  States  v.-  Chicago, 
7  How.  U.  S.  196;  Cmei/nnaii  v.  Whitens  Lessees,  6  Pet 
481 ;  Dubuque  v.  Moloney,  9  Iowa,  465 ;  Godfrey  v.  Alton; 
12  HI.  36 ;  Ashen  v.  Wyfune,  7  Jones  N.  G.  22 ;  Wilder  v. 
The  City  of  8t.  Paul,  12  Minn.  203,  204,  211 ;  Ttustees  of 
M.  E.  Church  of  Hoboken  v.  Robohen,  38  N.  J.  Law,  21.) 

From  the  facts  and  the  law  as  stated,  we  are  of  opinion 
that  Coffin  made  a  dedication  by  parol  of  the  parcels  of  land 
described  in  the  pleadings  to  the  ptblic,  to  be  used  as  pub» 
lie  parkS)  and  that  the  said  dedication  was  subsequent  to 
the  date  of  the  passage  of  the  Donation  Act,  and  prior  to 
the  date  of  the  execution  of  the  map  known  as  ^^Goffin's 
Addition  to  the  Gily  af  Portland,''  and  also  prior  to  the  date 
of  the  execution  of  the  deed  of  Coffin,  and  wife  to  the  plaint* 
iffs,  under  which  the  plaintifib  daun. 

We  pass  now  to  the  consideration  of  the  questions  of  no- 
ceptance  and  user;  for  it  is  daimed  by  plaintiffs'  counsel 
that  nothing  less  than  a  formal  apceptance,  by  the  corporate 
authorities,  of  these  particular  parcels  of  land,  or  an  actual 
entry  upon,  use  and  improvement  thereof,  by  said  corporate 
authorities,  will  amount  to  an  acceptance,  and  that  an  ac- 
ceptance was  necessary  to  make  the  dedication   irrevocable. 

The  facts  tending  to  show  an  acceptance  on  the  part  of 
the  city  are  the  following:  That  on  April  29,  1862,  the  Gity 
Gouncil,  by  proper  resolution,  adopted  the  Brady  map  as 
the  city  map  or  plat,  and  ordered  the  Mayor  to  appoint  a 
special  committee,  with  instructions  to  call  upon  the  propri- 
etors of  the  city  of  Portland,  and  obtained  from  them  a  bond 
for  or  deed  of  all  the  public  streets  in  said  city^  and  a  deed 
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of  trust  for  all  the  lands  donated  to  benevolent  societies^ 
pabUc  schools,  public  squares,  etc  Tliat  a  copy  of  the  said 
imap  was  made  for  the  public  use,  that  the  same  was  kept 
and  used  by  the  city,  and  that  on  Miarch  28,  1866,  an  ordi- 
nance was  passed  by  the  City  Council,  i^utborizing  the  Conx^ 
mittee  on  Streets  and  Public.  Property  to  contract  for  the 
improvement  of  the  public  parks  west  of  Seventh  and  south 
of  Salmon  streets^  which  includes  the  land   in   controversy. 

If  the  position  assumed  by  plaintiffs'  counsel  be  correct, 
there  oould  be  no  dedication  to  an  unincorporated  town  or 
village,  either  by  deed  or  in  parol.  The  law  is,  that  a  parol 
dedication  is  not  a  grant;  it  is  a  right  created  in  favor  ot 
the  public,  and  is  in  the  nature  of  an  estoppel  m  pw9  There 
need  be  no  grantee  m  esse  to  take  the  fee,  nor  is  it  essential 
that  the  legal  title  should  pass  from  the  owner*  {Beatty  v. 
Kurtz,  2  Pet  256;  New  OrUcuns  v.  United  States,  10  Pet 
662;  Dvbuque  v.  Moloney,  9  Iowa,  450;  Kelsey  v.  King,  33 
How.  Pr.  39 ;  Town  of  Pmdet  v.  Clark,  9  Cranch,  292 ;  Mc- 
ConneU  v.  Lexington,  12  Wheat  58S*) 

In  New  Orleans  v.  United  States,  just  cited,  the  Court 
says  that  it  is  not  essential  that  this  right  of  use  should  be 
vested  in  a  corporate  body;  it  may  exist  in  the  public  and 
have  no  other  limitation  than  the  wants  of  the  Qomimunity 
at  large.  We  are  of  opinion  that  the  acts  of  the  city,  by 
its  council,  show  an  acceptance  on  its  part  of  the  parcels 
of  land  in  controversy,  if  such  formal  acceptance  were 
necessary.  But  a  formal  acceptance  is  not  necessary.  The 
acts  of  the  inhabitants  in  the  purchase  (tf  lots,  the  improve* 
ment  of  streets,  etc,  and  their  use,  conclude  the  owner 
and  the  corporation  may  insist  upon  every  right  which  any 
of  its  inhabitants  may  have  acquired  by  virtue  of  the  origi- 
nal dedication.  (Waiertown  v.  Cowen,  3  Paige  (N.  Y. 
CL),  514;  Dovaston  v.  Payne,  2  Smith's  Ldg.  Cases,  237, 
241 ;  Wyman  v.  Mayor  of  New  York,  11  Wend.  499 ;  Lang- 
ley  V.  OaUipolis,  2  Ohio  St  107 ;  New  Orleans  v.  United 
States,  10  Peters,  713.) 

The  purchase  of  lots  and  improvement  of  streets,  with 
reference  to  the  Brady  map  or  plat,  were  acts  of  acceptanc<> 
of  the  streets  and  other  public   places,   and   indeed  .of   the 
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entire  plan  of  the  city  as  displayed  upon  the  map.  The 
fact  that  the  city  had  not,  before  the  alleged  purchase  by 
plaintiffs,  used  and  improved  the  parcels  of  land  in  contro- 
versy cannot  redound  to  the  advantage  of  the  plaintiffs. 
It  was  not  necessary  that  these  particular  pieces  or  parcels 
of  land  should  have  been  improved  or  used  prior  to  said 
alleged  purchase  in  order  to  entitle  the  city  to  hold  them. 
They  were  shown  by  the  map  adopted  by  CoflBn,  and  by  the 
city,  to  be  public  parks,  and  numerous  and  valuable  private 
and  public  improvements  were  made  with  reference  thereto, 
and  thereby  the  dedication  became  irrevocable.  As  regards 
the  improvement  and  use  of  public  parks  or  squares,  in 
like  situation,  it  is  sufficient  if  they  are  put  to  the  use  to 
which  they  are  dedicated  when  the  public  convenience  re- 
quires. In  Rowans  Exrs.  v.  Portland^  above  cited,  a  case 
somewhat  analogous  to  the  one  under  consideration,  the 
Court  says  that:  "The  dedication  having  been  made  and 
proved  by  the  map,  and  the  sales  and  conveyance  of  lots 
with  reference  to  it,  did  not  require  a  subsequent  user  to 
establish  or  prove  it,  and  we  are  not  sure  that  it  could  have 
been  defeated  or  lost  by  non-user  even  for  twenty  years, 
except  so  far  as  it  was  ousted  by  an  adverse  use  for  that 
period.  To  say  that  a  dedication  to  the  use  of  the  future 
town  and  of  the  public,  made  when  the  site  of  the  town 
was  in  a  state  of  nature,  would  be  lost  if  not  followed  by 
immediate  and  continued  use,  or  should  be  limited  to  the 
extent  to  which  it  was  thus  used,  would  deprive  the  dedica- 
tion of  its  intended  valtfe  and  would  make  it  a  mockery.*' 
The  local  authorities  or  the  corporate  guardians  are  the 
ones  whose  duty  it  is  to  improve,  adorn  and  embellish  the 
public  parks,  and  where  the  dedication  is  irrevocable,  as 
we  hold  it  to  have  long  since  become  in  this  case,  they  are 
the  judges  as  to  the  time  when  the  public  health  and  public 
pleasure  demand  the  use  and  enjoyment  of  the  lands  dedi- 
cated. The  original  owner,  though  he  has  the  naked  fee, 
has  no  right  whatever  to  interfere  with  the  premises  except 
where  the  use  becomes  absolutely  impossible,  or  where  the 
corporate  authorities  seek  to  put  the  premises  to  some 
other  use  than  that  to  which  they  were  originally  dedicated. 
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Then  he,  as  well  as  any  lot-holder  of  the  city,  may  proceed 
in  equity  to  enfoK»  the  use  acoording  to  the  original  dedi- 
cation. (Barclay  v.  HowetTs  Leasees,  6  Pet.  498;  Williams 
V,  The  Church,  1  Ohio  St  478 ;  Webb  v.  MoUr,  8  Ohio, 
552 ;  Board,  etc.,  v.  Edson,  18  Ohio  St  221 ;  Harris  v. 
EUioit,  10  Pet  25;  County  v.  Newport,  12  B.  Mon.  588.) 

We  pass  now  to  the  consideration   of  the   question  as   to 
Tvhether  the  plaintiffs  had  notice  of  the  claim  of  the  public 
upon  tiiis  land  prior  to  their  alleged  purchase  fmm  Coffin 
and  wife.     The  testimony  shows  that  they  knew  that  Coffin 
vas  the  original    proprietor   of  that   portion   of   the   city 
"wherein  the  land  in  controversy  lies.     They  knew  also  that 
he,  together  with   the    other   proprietors,  .had  laid  out  and 
ostablished  a  town  upon  the  ''Portland  land  daim.'*     They 
knew  also  that  a  town  had  been  built  upon  said  claim^  which 
extended  west  beyond  the  public   parks.      They   knew    also 
that  it  had  been  built  upon   a   plan   indicated   upon   some 
other  map  than  the  one  made  by  C<^u  in  December,   1867:, 
and  that  no  improvements  had  been  made  upon  ike   ^Tark 
Blocks,"  as  they  are  commonly  called^   througho^  the   ear 
tire  length  of  the  Coffin   claim,   ^^ile  the   blocks  on   both 
sides  of  the  parks  had  been  exftensively  improved. '  The  tea- 
t:<mony  also  shows  that  both  plaintiffs  were  resddests  of  the 
<?ity  prior  to  the  date  of  the  making  of  the  map  of  "Coffin^s 
Addition  to  the  City  of  Portland."    That  Carter  was  a  mem- 
ber of  the  City  Council  in  1866,  when  the  oardictanoe  author- 
izing the  "Committee  on  Streets  and  Public  Property"  to 
contract   for   the    improvement   of   the    public   parks   was 
passed.     That  deeds  from  Coffin,  conveying  nearly  aU  the 
lots  and  blocks  lying  in  that  part  'of  the  city,  had  been  exe- 
cirted  to  different   parties   prior   to   December,    1867,    and 
these  deeds  were  of  record  in  the  proper  office,    and   many 
of  the  lots  and  blocks  were  improved  and  occupied.     That 
the  map,  according  to  which  the    conveyances  '  were    made, 
was  the  Brady  map,  copies  of  which  were  upon  the  walls  of 
the  public  offices  of  the  city  and  county,  to  which  plaintiffs 
frequently    resorted    in    transacting   their    business.      That 
plaintiff  Carter  had  been  engaged    in    buying    and    selling 
real  estate  in  said  city,  and  had  known  this  property  for  si^ 


850  Gabtes  v.  City  of  PoBTiiAND.       [4  Oregon 

or  seven  years;  had  owned  property  descried  by  the  Brady 
map;  had  in  1866  executed  a  deed  to  one  Stinson  to  lot  4 
in  block  216  and  lot  6  in  block  238,  according  to  the  ^^maps 
and  plats  of  the  city  of  Portland/'  and  that  said  lot  4  in 
block  216  faces  the  row  of  public  parks,  but  is  north  of  the 
line  of  Coffin's  daim.  That  plaintiff  Mason  wrote  the  said 
deed  to  Stinson,  and  took  the  acknowledgment  thereof  in 
September,  1866.  That  Carter  had  heard  of  the  park  blocks 
and  the  Brady  map  before  he  purchased  from  Cc^Sn  in  1867. 
That  both  plaintiffs  had  engaged  in  conversations,  in  which 
the  claim  of  the  city  to  the  property  in  controversy  was 
alluded  to,  before  they  purchased.  That  plaintiff  Mason, 
as  notary  public,  took  the  acknowledgment  of  the  Coffin 
map  in  December,  1867.  That  prior  to  said  date  he  had 
seen  the  Burrage  map,  and  had  a  copy  of  the  McCormick 
or  Directory  map  in  his  office,  upon  both  of  which  the 
parcels  of  land  in  controversy  were  unnumbered  and  were 
designated  as  public  parks,  and  were  displayed  as  upon  the 
Brady  map.  Finally,  that  the  premises  described  were  g^i- 
erally  understood  to  be  public  property. 

Passing  from  the  facts,  let  us  consider  the  law  touching 
notice.  It  is  a, well-settled  principle  that  to  constitute  no- 
tice, it  is  not  necessary  that  it  should  be  in  the  shape  of  a 
distinct  and  formal  communication,  and  it  will  be  implied 
where  a  party  is  shown  to  have  had  such  means  of  informing 
himself  as  to  justify  the  conclusion  that  he  has  availed  him- 
self of  them.  It  has  frequently  been  decided  by  the  Amer- 
ican as  well  as  the  English  Courts,  that  whatever  is  sufficient 
to  direct  the  attention  of  a  purchaser  to  the  prior  rights  and 
equities  of  third  persons,  so  as  to  put  him  on  inquiry  into 
ascertaining  their  nature,  will  operate  as  notice.  {Le  Neve 
V.  Le  Neve,  2  Leading  Cases  in  Equity,  160;  Barnes  i?.  Mc- 
Chrisfie,  3  Penn.  St  67 ;  and  Bohlman  v.  Carter,  decided  at 
the  last  term  of  this  Court.) 

Indeed,  we  think  that  notice  should,  with  rare  exception, 
be  implied  where  a  party  is  shown  to  have  such  knowledge 
as  \voiild  superinduce  further  inquiry  in  an  honest,  consci- 
entious man.  In  Rowans  Executors  v.  Portland,  herein- 
before cited,  Marshall,    C.    J.,    in    delivering    the    opinion 
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of  the  Court,  uses  the  following  language  in  relation  fo 
notice,  which  is  singularly  applieaUe  to  the  case  under 
ooodideration :  ^^The  notoriety,  actual  as  well  as  legal,  of 
the  acts  involved  in  the  making  of  a  town,  the  laying  out  of 
the  towa  upon  the  land,  the  representation  of  it  upon  a  map 
open  to  public  inspection,  *  *  *  the  adTertisement 
and  sale  of  lotB  according  to  that  plan,  the  conveyance  of 
them  by  recorded  deeds  referring  to  the  plan,  the  subse* 
quent  indoaure  and  improvement  of  some  of  them  for  busi- 
ness or  residence,  and,  in  fine,  the  actual  existence  of  a  town 
upon  the  land,  mxiaAt  be  considered  as  giving  to  the  world 
such  notice  of  the-,  plan,  to  which  all  these  acts  atid  facts 
must  have  reference,  as  to  preclude  the  possibility  of  after- 
wards acquiring  from  the  original  proprietor,  or  of  asserting 
with  a  good  conscience  any  right  or  interest  inconsistent 
with  those  which,  according  to  the  plan  of  the  town,  are 
apptnrt^itnt  to  the  lotd,  atid .  are^  therefore^  granted  to  of 
held  for  the  lot  owners  or  citizens,  and  the  local  or  general 
public"  Applying, these  principles  of  law  to  the  facts 
stated,  we  feel  fully  wanunted  in  concluding  that  the  plain- 
tiffs had  sufficient  knowledge  of  the  matters  referred  to,  to 
charge  them  with  full  notice  of  the  claim  of  the  city  of  Port- 
land to  the  parcels  of  land  in  controversy,  prior*  to  the  date 
of  their  alleged  purchase. 

It  was  urged  by  plaintiffs*  counsel  that  a  dedication  could 
not  be  predicated  of  the  use  of  the  Brady  map  .  by  Coffin, 
for  that  the  same  was  not  of  record.  It  is  unnecessary  to 
discuss  this  proposition  at  length,  for  it  must  be  obvious, 
from  the  views  already  expressed,  that  to  support  a  dedica- 
tion of  streets,  alleys,  public  parks,  etc.,  it  is  not  necessary 
to  show  that  the  map  upon  .which  such  streets,  alleys,  public 
parks,  etc.,  were  displayed,  was  recorded,  but  simply  that  it 
was  used  and  referred  to  by  the  proprietor  in  selling  the  lots 
and  blocks  to  which  the  strtets^  alleys,  public  parks,  etc.,  are 
appurtenant. 

The  remaining  questions  are-  unimportant,  and  as  the 
views  already  expressed  are  decisive  of  the  case,  they  need 
not  be  discussed. 

It  follows  that  subsequent  to  the  passage  of  the  Donation 
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Act,  September  27,  1850,  and  prior  to  the  date  of  the  exe- 
cution and  recording  of  the  map  of  ^'Coffin's  Addition  to 
the  City  of  Portland/'  December  4,  1867,  CoflSn  dedicated 
the  land  in  controversy  to  the  public  uae;  that  before  the 
date  of  the  deed  from  Coffin  and  wife  to  plaintifis.  Decern* 
ber  28,  1867,  the  dedication  had  become  irrevocable;  that 
the  plaintiffs  purchased  with  full  knowledge  of  the  pre* 
existing  rights  of  the  public  in  and  to  said  parcels  of  laud, 
and  therefore  took  only  the  naked  fee  and  acquired  no 
rights  or  equities  which  they  can  assert  against  the  public 
use  to  which  the  premises  were  dedicated  by  their  grantor. 

The  decree  of  the  Court  below  must  be  reversed  and  the 
suit  dismissd  at  plaintiffs'  cost 

Decree  reversed. 


H.  HOLCOMB,  Bespondent,  v.  J.   H.   TEAL,   Appellant 

FnjNo  Atfidatits  of  Sureties  ok  Appeal. — The  affidavit  of  the  sure- 
ties in  an  undertaking  on  appeal  aa  to  their  qualiftcations  must  btt 
filed  contemporaneously  with  the  ailng  of  the  undertaking. 

Bnx  or  Bxcsftioks. — ^The  bill  of  esoeptions  should  be  presented,  allowed 
and  signed  at  some  time  prior  to  the  first  day  of  the  term  next 
succeeding  the  term  at  which  the  cause  was  determined. 

Appeal  from  Polk  County. 

This  was  a  motion  to  dismiss  the  appeal.  The  other  facts 
are  stated  in  the  opinion  of  the  Court 

B.  P.  Boise  and  P.  C.  Sullivan,  for  the  motion. 

J.  J,  Daly,  contra. 

By  the  Court,  McAkthitb,  J.: 

It  is  contended  that  the  undertaking  herein  is  insufficient, 
for  the  reason  that  there  is  no  proper  justification  of  the 
sureties,  and  that  the  affidavit  does  not  show  that  the  sure- 
ties are  not  of  that  class  of  persons  who,  by  §  116  of  the 
Civil  Code,  are  prohibited  from  becoming  sureties.  There 
does  not  appear  to  have  been  any  exception  taken  to  the 
BufScicncy  of  the  sureties  in  the  undertaking,  consequently 
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there  was  no  justification  neoessaTy.  Counsel  have  fallen 
into  an  eiror  in  considering  the  affidavit  of  the  qnalifica* 
tions  of  the  sureties  as  Che  jnstifioation  of  tbe  sureties; 
There  is  a  wide  distinction  between  theOL  Tho  justifica- 
tion need  only  be  made  after  exception  to  the  sufficiency  of 
the  sureties,  who  must  attend  before  some  qualified  officer 
and  be  examined  under  oath  in  relation  to  their  sufi^ciency. 
(Civ-  Code,  §  117.)  The  affidavit  of  the  sureties  to  their 
qualification  as  such  must  be  filed  contemporaneously  with 
the  filing  of  the  undertaking.  (Civ.  Code,  §  107,  sub.  4.) 
It  must  set  forth  that  each  surety  is  a  resident  w:ithin  the 
State,  and  that  all  taken  together  are  worth  double  the  sum 
specified  in  the  undertaking  over  and  above  all  debts  and 
liabilities  and  property  exempt  from  execution.  It  need  not 
contain  the  negation  that  the, sureties  do  not  belong  to  the 
class  prohibited  by  §  116,  sub.  1,  of  the  Coda,  The.  under- 
taking and  affidavit  are  sufficient.    • 

Passing  to  the  second  point  raised  by  the  motioi^  we  dis- 
cover from  the  record,  that  the  judgment  attempted  to  be 
appealed  from  was  made  and  entered  on  November  21, 
1872.  The  certificate  of  the  clerk,  annexed  to  the  record/ 
bears  date  May  1,  1873.  The  bill  of  exceptions  was  allowed* 
and  signed  by  the  Judge  of  the  Court  below  July  22,  18T3. 
Consequently  the  bill  of  exceptions  could  not  have  been 
filed  in  the  Court  below,  and  could  not  have  been  a  part  of 
the  judgment-roll,  as  required  by-  §  269,  sub.  2,  of  the 
Code,  at  the  time  of  the  making  of  the  clerk^s  certificate. 
The  section  referred  to  requires  the  clerk,  after  docketing 
the  judgment,  and  before  the  next  regular  term  of  Court, 
to  prepare  and  file  in  his  office  the  judgment-roll.  We  are 
of  opinion  that  all  the  papers  constituting  the  judgment- 
roll  must  be  so  prepared  and  filed.  This  Court  will  take 
judicial  notice  that  a  regular  term  of  the  Circuit  Court  was 
held  in  Polk  County  between  the  date  of  the  entry  of  judg- 
ment herein  and  the  signing  of  the  bill  of  exceptions.  As 
the  law  stands  the  Judge  had  no  authority  to  sign  the  bill 
of  exceptions.  It  should  have  been  presented,  allowed  and 
signed  at  some  time  prior  to  the 'first  day  of  the  term  next 

succeeding  the  term  at  which   the   cause  was  determined. 
4  Oregon — 21 
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We  cannot  r^ard  this  bill  of  exceptions,  and  aa  there  are 
no  errors  complained  of  except  tboee  set  forth  therein^  the 
motion  to  dismiss  this  appeal  must  be  allowed. 

Appeal  dismissed. 


JAMES  F.  BTBEE,  Appellant,  v.  GEORGE  SUMMEI^ 

and  WnL  ELLIS,  Beapondents. 

iHiSBLooxrroBT  Obdeb. — ^In  a  suit  for  partition  of  real  estate,  the 
order  or  decree  of  the  Court  directing  the  partition  or  the  sale 
of  the  premises  without  further  proceedings,  is  not  a  final  decree, 
but  only  an  interlocutory  order,  and  is  not  notice  to  parties  and 
their  privies,  etc.,  under  the  provisions  of  §  16,  p.  154  of  the 
Statutes  of  1855. 

Lis  Pendens. — To  bind  innocent  purchasers  for  a  valuable  considera- 
tion by  the  proceedings  in  the  sui^  for  partition,  under  the  doctrine 
of  1x8  pendens,  the  cause  should  be  prosecuted  with  reasonable  dis- 
patch. A  suspension  of  proceedings  for  moDs  than  five  years  would 
be  an  unreasonable  delay. 

Appkat,  from  Clatsop  Counly. 

On  tiie  10th  day  of  August,  18^9,  plaintiff  (appellant) 
commenced  this  proceeding  under  the  provisions  of  §  877 
of  the  Civil  Code,  for  the  purpose  of  carrying  into  execu- 
tion a  decree  of  the  District  Court  for  Clatsop  County, 
alleging  in  his  complaint  that  on  the  10th  day  of  Septem- 
ber, 1859,  one  Cyrus  Olney  commenced  proceedings  against 
this  plaintiff  and  one  Jam^es  Taylor  for  the  partition  of  lots 
one  (1)  and  two  (2)  in  block  fifty-five  (55)  in  the  town  of 
Astoria.  That  on  the  13th  day  of  October,  1859,  upon 
the  hearing  of  gaid  cause,  it  was  adjudged  by  the  Court 
that  said  Olney  was  the  owner  of  the  undivided  three-sixths 
of  said  property,  this  plaintiff  of  two-sixths,  and  said  Taylor 
of  the  remaining  one-sixth.  And  it  further  appearing  to  the 
Court  that  said  lots,  owing  to  the  condition  of  the  improve- 
ments thereon,  could  not  be  divided  without  prejudice  to 
the  owners,  the  Court  decreed  the  sale  of  the  same.  Plaint- 
iff further  avers  that  said  Olney  afterwards  purchased  the 
one-sixth  interest  of  said  Taylor  by  deed  bearing  date  April 
4,  1862;  and  that  said  Olney  conveyed  to  defendants  (re- 
spondents herein)  his  entire   interest   in   said   premises  by 
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deed  bearing  date  June  28,  1865.  Plaintiff  oancludes  with 
a  prayer  for  a  decree  of  the  Court  below,  renewing  the  or- 
der of  sale  of  Oetober  18,  1859,  and  enforcing  the  same  be- 
tween the  parties  to  this  suit,  according  to  their  respective 
rights,  as  set  oat  in  complaint 

Defendants  admit  the  partition  proceedings  and  order  of 
sale  of  October  13,  1859,  as  set  out  in  the  complaint,  but 
deny  that  plaintiff  is  the  owner  of  said  premises  or  any 
part  thereof  as  against  them,  and  claim  that  they  are  the 
owners  of  the  whole  thereof  by  deed  from  said  Olney,  who, 
they  allege,  acquired  the  same  by  deed  from  John  McOlure, 
the  donee  of  the  Government^  under  Act  of  Congress  of 
September  27,  1850 ;  and  that  the  conveyances  from  the  Gov- 
ernment to  McOlure,  and  from  McClure  to  Olney,  were 
duly  recorded.  Defendants  further  aver  that  they  pur- 
chased said  premises  from  Olney  in  good  faith,  for  a  valua- 
ble consideration  and  without  any  knowledge  of  plaintiff's 
daim  to  any  right,  title  or  interest  in  the  same.  "So  reply 
was  made  by  plaintiff,  and  this  cause  was  submitted  to  the 
Court  below  on  stipulation  of  the  parties,  each  party  claim- 
ing judgment  on  the  pleadings.  The  Court  below  rendered 
a  decrse  for  the  defendants,  dismissing  plaintiff's  causey 
from  which  he  appeals  to  this  Oourt^ 

HiU,  Thwyer  A  Williams,  for  Appellant 

j4>hnaon  A  McOaum,  for  BespondentSL 
By  the  Court,  Bonham,  J. : 

Two  questions  are  presented  by  the  pleadings  and  the  ar- 
gaments  of  counsel  in  this  case'  for  the  consideration  of  the 
Court: 

First  Was  the  order  of  the  District  Court  for  Clatsop 
County,  made  October  13,  1859,  directing  the  sale  of  the 
premises  described  in  the  partition  suit  of  Olney  against 
Bybee  &  Taylor,  a  final  decree  in  effect,  or  was  it  only  an 
interlocutory  order  ! 

Second.  If  the  order  above  referred  to  was  only  inter- 
locutory, would  the  rights  of  the  plaintiff  Bybee,  to  the  in- 
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terest  claimed  by  him  in  the  premises,  be  protected  by  ihe 
doctrine  of  lis  pendens? 

It  was  urged  by  counsel  for  appellant,  with  a  good  deal 
of  apparent  force  and  reason  by  analogy,  that  the  finding 
of  the  Court  of  October  13,  1869,  determining  the  rq;fat3 
of  appellant  and  ike  other  parties  to  the  partition  suit,  to 
their  respective  interests  in  the  premises  in  question,  and 
directing  the  sale  of  the  same,  was  in  effect  a  final  determi- 
nation of  those  questions,  and  that  nothing  remained  to  be 
done  except  to  enforce  that  order  or  decree  in  the  manner 
and  by  the  means  similar  to  those  recognized  and  usually 
resorted  to  by  Courts  for  that  purpose.  The  judgment 
of  the  Court  in  this  case,  it  is  claimed,  was  equally  as 
fiinal  and  conclusive  as  the  decree  of  a  Court  directing 
the  foreclosure  of  a  mortgage  and  the  sale  of  the  mortgaged 
premises. 

But  the  character  of  the  decision  of  the  Court  of  Octo- 
ber 13,  1859,  determining  the  interests  of  the  parties  to  the 
suit  in  the  preonises  in  controversy,  and  directing  the  sale 
of  the  same,  is  to  be  determined,  not  by  the  common  low,  but 
by  the  statute  in  force  at  the  time  on  the  subject  of  the  par- 
tition of  )real  estate. 

Section  15,  on  page  154  of  Statutes  of  1855,  reads:  "The 
Court  may  confirm  or  set  aside  the  report  and,  if  necessary, 
appoint  new  referees.  Upon  the  report  being  confirmed 
judgment  shall  be  rendered  that  sudi  partition  be  effectual 
forever,  which  judgment  shall  be  binding  and  conclusive — 

"1.  On  all  parties  named  therein  and  their  legal  repre- 
sentatives who  have,  at  the  time,  any  interest  in  the  property 
divided,  etc. 

"2.  On  all  persons  interested  in  the  property  who  may 
be  unknown,  to  whom  notice  shall  have  been  given  of  the 
application  for  partition  by  publication,  as  directed  by  §  5 ; 
and 

"3.  On  all  other  persons  claiming  from  such  parties  or 
persons  or  either  of  them." 

It  is  claimed  by  counsel  for  appellant  that  "the  decree  of 
n  Court  of  competent  jurisdiction  (Cir*  Code,  §  723)  is  not 
only  binding  upon  the  parties,   but   privies    also,   including 
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privies  in  estate^  and  tlie  purchaser  fram  one  of  the  parties 
takes  subject  to  the  decree  and  cannot  dispute   its   binding  - 
force.'' 

The  principle  above  enunciated^  aa  applicable  to  this 
case,  is  true  if  the  decree  be  a  final  one.  And  it  may  also 
be  true  where  the  decree  is  not  final,  under  the  doctrine  of 
lis  pendens,  if  the  suit  or  proceeding  is  prosecuted  with  rea- 
sonable diligence  and  dispatch.  But  we  are  clearly  of  the 
opinion  that  the  section  of  the  Code  above  referred  to 
(§  728)  only  has  reference. to  a  final  judgment  or  decree  or 
a  final  order. 

The  inquiry  then  arises,  was  the  judgment  of  the  District 
Court  for  Clatsop  County,  rendered  October  13,  1859,  di- 
recting the  sale  of  the  premiees  in  question,  a  final  judgment  t 
We  hold  that  it  was  not  '  The  language  of  the  statute  of 
1855  (§  15,  p.  154)  is  as  follows:  "Upon  the  report  being 
confirmed  judgment  shall  be  rendered  that  such  partition 
be  eflFectual  forever,  which  judgment  shall  be  binding  and 
conclusive  between  Ihe  parties  and  their  representatives  and 
successors  in  interest^  by  title  subsequent  to  the  commence- 
ment of  the  action,''  etc.  This  section  of  the  statute  de- 
clares by  implication  that  until  the  report  of  the  referees  is 
confirmed  by  the  Court,  the  proceedings  theretofore  had 
shall  not,  as  a  judgment,  be  binding  and  conclusive,  but  the 
decision  of  the  Court  is  only  an  interlocutory  order.  (Free- 
man on  Judgments,  §§  29,  30,  and  31.) 

Section  31,  referred  to,  in  defining  an  interlocutory  de- 
cree, reads  as  follows:  "A  decree  is  interlocutory  which 
makes  no  provisions  for  costs,  and  in  which  the  right  is  re- 
served to  the  parties  to  set  the  cause  do^vn  for  further  direc- 
tions not  inconsistent  with  the  decree  already  made,  and  so 
is  a  decree  which  contains  a  provision  for  a  reference  of  cer- 
tain matters,  and  that  all  further  questions  and  directions 
be  reserved  until  the  coming  in  of  the  report  of  the  referee." 

The  effect  of  a  judgment  or  decree  in  partition,  is  to  be 
determined  by  the  statute  and  not  by  the  common  law. 
(Morenhout  v.  Higuera,  32  Cal.  289 ;  Kester  v.  Stark  et  al. , 
19  ni.  328.) 

In  the  case  of  Kester  v.  Siark  et  dl,,   above   referred    to, 
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Spenoer  Stark^  who  was  not  made  a  party  to  the  partition 
suity  came  in  after  partition  had  been  decreed  by  the  Coort, 
and  commissioners  to  divide  the  land  had  made  their  re- 
port, and  filed  his  answer  to  the  petition,  by  way  of  inter- 
pleader setting  up  an  interest  held  by  him  in  the  premises, 
sought  to  be  partitioned;  and  the  Court,  in  speaking  of  his 
right  to  do  so,  says:  ^^The  statute  says  the  interpleader 
may  be  filed  during  the  pendency  of  such  suit  or  proceed- 
ing." Any  time  before  the  case  is  finally  disposed  of,  must 
be  considered  as  during  its  pendency.  Until  that  time  it  is 
before  the  Court,  and  entirely  subject  to  its  control  and 
jurisdiction,  and  any  previous  orders  or  proceedings  may 
be  changed,  altered  or  amended  to  meet  the  exigencies  of 
new  facts  which  may  be  brought  before  the  Court  by  new 
parties,  by  their  interpleaders.  Here  everything  was  in 
fieri  when  this  interpleader  was  filed.  The  suit  or  proceed- 
ing was  not  yet  finally  determined,  but  was  still  pending, 
and  the  interpleader  was  filed  in  proper  tima 

Another  test  of  the  finality  and  oondusiveness  of  the  pro- 
ceeding of  the  Court  of  October  13,  1859,  is,  whether  an 
appeal  might  have  been  taken  from  the  same.  We  are 
clearly  of  the  opinion  that  it  could  not,  and  that  the  order 
or  decision  of  the  Court,  directing  the  sale  of  the  premises, 
etc.,  as  set  out  in  plaintiff's  complaint,  does  not  place  the 
subject-<matter  of  the  proceeding  res  judicata  as  between  the 
parties,  or  innocent  purchasers  from  them,  or  either  of 
them. 

And,  as  a  further  reason  in  support  of  the  correctness  of 
this  proposition,  it  should  be  borne  in  mind  that  the  cor* 
rect  and  established  practice  of  our  Courts,  under  the  Code, 
as  it  was  also  under  the  statutes  of  1855  referred  to^  in  pro- 
ceedings for  partitions,  after  the  order  of  partition  or  sale 
(as  the  case  may  be)  is  made  by  the  Court,  and  the  referees 
are  appointed  to  divide  or  sell  the  premises  in  question,  to 
continue  the  cause  for  the  report  of  such  referees,  and  for 
the  final  determination  of  the  proceeding.  On  the  coming 
in  of  the  report  the  same  may  be  confirmed,  rejected  or 
modified;  and,  prior  to  the  confirmation  of  the  report,  no 
question  of  costs  can  properly  be  determined,  and   no  judg- 
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mentrroll  is  reqnired  to  be  made  up  by  tbe  clerk  under  the 
directions  of  the  statute,  and  no  entry  of  the  cause  is  re- 
quired to  be  made  by  him  in  the  judgment-lien  docket,  all 
of  which  are  tests  of  the  finality  of  the  proceeding. 

To  hold  that  the  order  of  the  Court  below,  of  October 
13,  1859,  was  in  effect  a  final  judgment,  and  not  only  bind- 
ing and  conclusive  upon  the  parties  to  the  partition  proceed- 
ing, under  §  15  of  the  statutes  of  1855,  but  also  on  all  other 
persons  claiming  from  such  parties,  or  either  of  them,  would 
be  to  greatly  jeopardize  the  rights  of  innocent  purchasers  of 
real  estate. 

It  appears  from  the  pleadings  in  this  case  that  the  defend- 
sntBy  on  the  28th  day  of  June,  1865,  and  more  than  five 
years  after  the  order  of  sale  of  October  18,  1859,  was 
made,  purchased  from  Cyrus  Olney  tiie  whole  of  the  prem- 
ises in  controversy.  And  the  defendants  allege  (and  it  is 
not  denied)  that  they  purchased  the  same  in  good  faith  and 
for  a  valuable  consideration,  and  without  any  notice  of  ap- 
pellant's interest  therein;  and  that  said  Olney  then  had  a 
dear  record  title  to  the  premises. 

It  is  true  that,  as  a  rule,  a  grantor  can  convey  no  higher 
estate  in  lands  than  he  has  himself.  But  for  the  protection 
of  innocent  purchasers  a  system  of  registration  is  provided 
by  law,  the  failure  to  comply  with  which  may  result  in  the 
forfeiture  or  loss  of  one's  estate.  It  is  highly  ionportant  to 
the  security  of  titles  to  real  estate  that  they  should  be  spread 
oat  and  made  patent  to  the  whole  world  in  some  kind  of 
legal  record.  By  the  established  law  and  practice  of  reg- 
istration what  was  required  of  these  respondents,  as  prudent 
and  cautious  men,  when  they  purchased  the  lots  in  contro- 
versy in  June,  1865  ?  In  the  first  place  they  ascertained 
that  their  grantor,  Olney,  had  a  clear  record  title  by  deed 
duly  recorded  from  McClure,  and  that  McClure  held  a  pat- 
ent from  the  Government  of  the  United  States  to  the  lots 
in  question.  The  next  inquiry  which  would  suggest  itself 
would  be  to  further  examine  the  records  of  deeds  to  ascer- 
tain if  the  land  in  question  had  been  alienated  by  deed  of 
prior  date  to  another.  Then  the  record-books  of  mortgages 
would  also  be  resorted  to  to  ascertain  if  there  were  any   in- 
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ctimbrances  on  the  land.  Next,  the  judgment-lien  docket 
would  be  referred  to,  to  determine  if  there  were  any  incum- 
brances by  judgment,  or  any  adjudications  to  which  the 
respondent's  grantors  were  parties,  which  would  operate  as 
an  alienation  or  estoppel  by  record.  The  investigations 
thus  far  are  all  aided  by  records,  which  the  law  requires  to 
be  alphabetically  indexed  for  ready  reference.  No  judg- 
ment-roll having  been  made  up,  and  no  entry  in  the  judg- 
ment-lien docket  having  been  made  of  the  order  of  October 
13,  1869,  declaring  the  several  interests  of  the  parties  to  the 
partition  proceeding,  nothing  would  be  elicited  from  this 
quarter  to  indicate  that  appellant  claimed  any  interest  in  the 
lots  in  question. 

The  next  and  last  inquiry  on  the  part  of  respondents  then 
would  be  to  see  if  under  thfs  doctrine  of  lis  pendens  their 
grantor's  title  was  in  way  affected.  To  obtain  the  de- 
sired information,  they  would  inquire  of  the  Clerk  of  the 
Court  concerning  causes  pending  in  the  Courts  of  record  of 
Clatsop  County,  and  examine  the  dockets  of  causes  pending 
and  the  pleadings  on  file  therein. 

This  brings  us  to  the  consideration  of  the  second  question 
involved  in  this  case.  Was  the  sale  '^  and  conveyance  by 
Olney  of  June  28,  1865,  to  respondents,  made  pendente 
lUe;  or,  in  other  words,  was  the  interest  of  By  bee  in  these 
lots  protected  by  the  doctrine  of  lis  pendens?  As  hereinbe- 
fore stated,  this  inquiry  involves  no  difficulty  jn  its  solution. 
The  constructive  notice  which  the  law  presumes  by  lis  peur 
dens  is  less  reliable,  we. think,  than  any  of  the  other  kindft 
of  constructive  notice  arising  from  registration ;  and  in  order 
that  a  party  may  be  thus  protected,  the  suit  should  be  prose- 
cuted with  reasonable  diligence  and  dispatch.  (Freeman  on 
Judgments,  §  202;  Adam's  Equity,  5th  American  edition, 
323,  note  1,  and  cases  there  cited;  Diamond  v.  Lawrence 
County,  37  Pa.  353 ;  Erhman  v.  Kendrick,  1  Met.  Ky.  146 ; 
Ferrier  v.  Buzick,  6  Clarke's  Iowa,  268;  2  Leading  Cases 
in  Equity,  171,  175.) 

In  this  case  the  parties  to  the  partition  proceeding  not 
only  failed  to  use  reasonable  diligence  in  the  prosecution  of 
their  suit,  but  were  guilty  of   gross   laches;    it   appearing. 
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from  the  pleadingS)  that  no  further  step  was  taken  after 
securing  the  interlocutory  order  of  sale  of  October  13,  1859, 
until  August  10,  1869,  when  the  appellant 'was  compelled, 
in  order  to  consummate  his  remedy,  to  come  in  under  §  377 
of  the  Code,  and  ask  for  the  revival  of  the  proceeding  by  an 
original  suit  To  give  effect  to  a  li^  pendens  the  suit  should 
be  prosecuted  with  such  diligence  as  to  give  the  proceeding 
some  kind  of  notoriety.  After  so  long  a  lapse  of  time  little 
opportunity  would  be  afforded  a  purchaser  to  ascertain  the 
condition  of  a  title  which  he  might  be  looking  vip^  so  far  as 
it  might  be  affected  by  the  pendency  of  l^al  proceedings ; 
for  the  reason  that  papers  are  liable  to  be  mislaid,  and  the 
cause  omitted  from  the  docket,  and  a  new  clerk  mighty  in 
the  meantime,  come  in,  who  would  have  no  personal  knowl- 
edge of  the  former  proceedings^  and  the  purchaser,  luxder 
such  circumstanceis,  would  be  very  liable  to  fail  to  get  infor- 
mfiticm  of  the  pendem^  of  the  cattse. 

We  think  that  a  fair  regard  for  the  rights  of  an  innocent 
pordiaser,  under  saeh  dicamstanoesi  demands*  that  he  should 
not  suffer. 

Decree  affirmed* 

[IToTB.— This  cause  was  first  submitted  at  the  September 
term,  1671,  and  a  majority  of  the  Court,  on  the  hearing  at 
that  time,  were  of  opinion  that  the  decree  of  the  Court  be- 
low should  be  reversed.  An  application  was  afterward  made, 
under  the  rule,  for  a  rehearing  of  the  cause,  for  the  reason 
that,  owing  to  the  unavoidable  absence  of  the  principal  coun- 
sel for  respondents,  the  case  was  not  fully  presented  on  their 
behalf.  At  the  July  term,  1878,  of  this  Court,  a  rehearing 
was  granted,  and,  after  a  thorough  reargmnent  and  mature 
deliberation,  the  decree  of  the  Court  below  was  affirmed,  all 
tbe  Justices  ooncorring.] 
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W.  W.  CHAPMAN,  Appellant,  v.  JAMES  H.  WILBIJK, 

Respondent 

Pbopertt  IK  Trust — GaAinoB's  ImxBEST  iw. — ^A  grantor  of  property 
in  trust  for  a  specific  purpose  retains  such  an  interest  therein  as 
entitles  him  in  equity  to  insist  on  a  specific  execution  of  the  trust; 
but  a  diversion  of  trust  property  by  a  trustee  from  the  purpose  for 
which  it  was  granted,  does  not  operate  as  a  forfeiture  of  the  pro- 
perty or  cause  it  to  revert  to  the  donor. 

Appi&al  from.  Multnomah  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

/.  H.  Reed,  for  Appellant 

Oihhs  &  Upton  and  Caples  dk  Mareland,  for  Respondent 

By  the  Court,  Pbim,  J. : 

This  was  a  duit  in  equily  to  have  certain  deeds  relating  to 
block  224  in  the  city  of  Portland  set  aside  and  held  for 
naught,  and  the  title  to  said  block  decreed  to  be  in  complain- 
ant 

The  material ■  fa<5ts  are  as  follows:  On  September  7,  1850, 
Stephen  CoflSn,  D.  H.  Lownsdale  and  W.  W.  Chapman, 
being  in  possession,  conveyed  two  adjacent  blocks  of  land 
known  as  blocks  205  and  224  in  the  city  of  Portland  "to 
James  H.  Wilbur,  trustee,  for  the  use  and  benefit  of  the 
Methodist  Episcopal  Church  of  Oregon  ♦  ♦  ♦  for  the 
purpose  of  erecting  an  academy  thereon,  and  therewith 
*  *  *  to  be  by  him  conveyed  to  such  person  as  shall 
be  appointed  to  receive  and  hold  the  title  for  the  use  and 
benefit  of  the  Xethodist  Episcopal  Church  of  Oregon/' 
This  deed  contained  a  covenant  that  if  they,  the- grantors^ 
should  obtain  title  to  said  property  from  the  United  States, 
they  would  convey  the  same  as  aforesaid  by  deed  of  general 
warranty ;  and  also  that  they  would  warrant  and  defend  the 
said  property  against  the  claims  of  all  persons  claiming  by, 
through  or  under  them.  Soon  after  receiving  this  deed, 
Wilbur  went  into  the  possession   of  the   premises,    and,    in 
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eanoert  with  the  said  Church,  erected  a  building  on  block 
205,  and  instituted  an  academy  upon  it. 

About  the  1st  of  September,  1858,  plaintiff  obtained  the 
legal  title  to  the  premises  from  the  United  States,  and  on 
the  10th  day  of  that  month  he  and  his  wife  executed  a  deed 
of  the  premises  to  J.  H.  Wilbur,  Trustee  of  the  Oregon 
Annual  Conference  of  the  Methodist  Episcopal  Church  in 
Oregon.  This  deed  professes  to  recite  the  purport  of  the 
former  deed  and  to  be  confirmatory  of  it,  but  departs  from 
its  tenor  in  several  particulars.  It  is  dated  the  "25th  day 
of  June  1851,"  and  refers  to  the  grantors  as  having,  by  deed 
of  quit-claim,  conveyed  to  the  said  James  H.  Wilbur^  trus-* 
tee  as  aforesaid,  the  property  hereinafter  described  for  the 
purpose  of  establishing  thereon  a  seminary  of  learning  to 
be  divided  into  a  male  and  female  academy. 

In  1854  a  corporation  was  formed  by  an  Act  of  the  Ter- 
ritorial Legislature  called  "the  Board  of  Trustees  ,of  the 
Portland  Academy  and  Female  Seminary.'*  After  this  cor- 
poraticm  was  organized  it  was  selected,  by  the  said  church, 
as  its  agent  to  hold  the  title  of  the  property  and  manage 
the  affairs  of  the  academy.  Wilbur,  however,  it  appears, 
continued  to  act  as  such  agent  and  trustee  up  to  about  1853, 
and,  in  the  construction  of  the  academy,  had  advanced  of 
his  own  funds  some  five  thousand  dollars.  Afterwards  Wil- 
bur conveyed  the  two  blocks  to  the  said  Board  of  Trustees 
of  the  Portland  Academy  and  Female  Seminary. 

The  Board  having  audited  the  accounts  of  Wilbur,  and 
having  found  a  large  amount  due  him  on  account  of  ad- 
vances made  by  him  in  constructing  the  academy,  bai^ained 
with  him  to  teke  block  224  in  satisfaction  of  that  claim,  and, 
on  June  9,  1860,  executed  to  him  a  conveyance  of  said  block, 
since  which  time  he  has  been  in  the  possession  of  it,  claim- 
ing it  as  his  own. 

It  is  claimed  by  plaintiff  that  this  was  a  diversion  of  block 
224  from  the  purpose  and  use  for  which  it  was  intended, 
and  a  violation  of  the  trust,  by  which  the  property  is  for- 
feited and  reverts  to  the  donor. 

One  of  the  theories  assumed  by  counsel  for  plaintiff  is, 
that  the  grant  was  upon  a  condition  subsequent  to  be  per- 
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f ormied  by  the  grantee ;  and,  that  the  conditiour  of  the  grants 
not  having  been  performed  by  establishing  a  seminary  of 
learning  on  each  block,  that  therefore  block  224  is  for- 
feited, and  reverts  to  the  grantor.  To  sustain  this  position, 
counsel  for  plaintiff  cite  the  case  of  Heydon  et  al.  v.  The 
Inhabitants  of  Stoughton  (6  Pick.  528).  That  was  a  devise 
of  a  certain  piece  of  land  for  a  certain  purpose,  upon  a  cer- 
tain condition  specified  in  the  devise.  The  words  of  the  de- 
vise were  as  follows:  "I  give  to  the  town  of  Stoughton  a 
certain  piece  of  land  (describing  it),  for  the  purpose  of 
building  a  school-house  for  the  use  of  a  free  grammar  school 
(or  for  such  other  school  as  said  town  may  direct)  ;  provided, 
said  school-house  is  built  by  said  town  within  one  hundred 
rods  of  the  place  where  the  meeting-house  now  stands."  That 
was  held,  by  the  Court^  "to  be  a  devise  upon  a  condition  sub- 
sequent; that  the  estate  accordingly  vested  in  the  devisees, 
and  was  forfeited  by  a  neglect  for  twenty  years  to  comply 
with  the  condition." 

It  will  be  noticed  that  that  case  is  not  at  all  analogous  td 
the  one  under  ccmsideration.  The  grant  here  was  an  abso- 
lute grant  to  the  defendant  in  trust  for  a  certain  purpose 
specified,  while  there  the  land  was  devised  to  the  town  for 
a  certain  purpose,  coupled  with  a  certain  condition  to  be  per- 
formed by  the  town. 

Warren  v.  The  Mayor  of  Lyons  City  (22  Iowa,  351) 
is  another  case  relied  upon  by  counsel  for  appellant. 
In  that  case  the  owners  in  fee  of  the  land,  where  the 
city  of  Lyons  is  laid  out,  dedicated  a  certain  piece  of 
land  to  the  town  for  a  public  square,  to  be  held  by  said 
town  in  trust  for  public  use  as  such  square,  and  for  na 
other  purpose.  The  lots  adjoining  it  were  valuable,  and 
some  of  them  had  been  improved  with  a  view  to  its  always 
being  kept  open  to  the  public  for  such  use.  Plaintiff  had 
lots  adjoining  the  same,  of  great  value,  but  which  would  be 
of  but  little  value  if  cut  off  from  said  public  square.  The 
municipal  authorities  procured  said  "public  square"  to  be 
subdivided  into  small  lots  with  a  view  of  leasing  them  to 
private  individuals,  for  a  term  of  years,  to  be  built  upon 
and  used  by  them  to   the   exclusion  of  the   public,  thereby 
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divertmg  it  from  the  purpose  and  use  fpr  ^hicb  it  was 
origiBally  dedicated.  This^  it  was  held  by  the  Coort^  was 
an  attempt  to  divert  the  land  from  tiie  use  and  purpose  in- 
tended by  the  original  proptietors,  and  therefore  void.  The 
Court  said: 

^or  the  nses  contemplated  Ae  proprietors  may  have 
parted  with  the  fee — ^the  proprietary  rigfat-^bat  not  fofr  all 
purposes,  and  therefore  if  the  city  authorities,  as  trustee  of 
the  public,  should  undertake  to  make  gain  by  the  sale,  or  to 
authorize  its  use  for  anything  else  than  a  public  square,  they 
violate  the  trust,  and  the  original  owners,  in  virtue  of  the 
terms  of  the  grant,  may  deinand  that  the  trtist  shall  be  exe^ 
cuted  in  good  faith,  and  restrain  any  such  proposed  violation 
of  the  terms  upon  which  the  grant  was  accepted.  Nothing 
can  be  clearer  than,  if  a  grant  is  made  for  a  specified,  limited 
and  defined  purpose,  the  subject  of  the  grant  cannot  be  used 
for  another  purpose,  and  that  the  grantor  retains  still  such 
an  interest  therein  as  entitles  him  in  a  Court  4>f  equity  to 
insist  up<Mi  the  exeeuticm.of  the  trust  as  originally  declared 
and  accepted." 

The  same  doctrine  is  well  expressed  in  Barclay  v,  HowelVs 
Lessee  (6  Peters,  507).  The  Court  said:  "If  this  ground 
had  been  dedicated  for  a  particular  purpose,  and  the  city  au- 
thorities had  appropriated  it  to  an  entirely  different  pur- 
pose, it  might  afford  ground  for  the  interference  of  a  Court 
of  Chancery  to  compel  a  specific  execution  of  the  trust  by  re- 
straining the  corporation.  ♦  ♦  *  But  even  in  such  a 
case,  the  property  dedicated  would  not  revert  to  the  original 
owner.  The  use  would  still  remain  in  the  public,  limited 
only  by  the  conditions  imposed  in  the  grant'*  (1  Ohio  St 
478;  9  Ohio,  562.) 

Thus,  while  all  the  authorities  appear  to  hold  that  a  gran- 
tor of  property  in  trust  for  a  specific  purpose  retains  such 
an  interest  therein  as  entitles  him  in  equity  to  insist  upon 
the  execution  of  the  trust,  not  one  has  been  cited,  and  we 
can  find  none  holding  that  a  diversion  of  the  property,  by 
the  trustee,  operates  as  a  forfeiture  of  the  property,  and 
causes  it  to  revert  to  the  donor. 

It  is  claimed  by   defendant   that   the   proper  construction 


366  Chapman  v.  Wilbub.  [4  Oregon 

of  the  deeds  in  qtlestioa  is,  that  one  block  might  be  sold  or 
mortgaged  for 'the  purpose  of  raising  mon^  to  build  an 
academy  updn  the  other;  while  it  ia  insisted  by  plaintiff 
that  they  should  be  construed  to  mean  that  an  academy 
should  be  built  upon  each  block.  In  order  to  dispose  of  this 
oase^  under  the  view  taken  by  the  Courts  it  is  immaterial 
whioh  of  these  cosistructions  ia  adopted  as  th^  correct  one, 
and,  therefore,  we  have  not  undertaken  to  pass  upon  that 
question. 

If  the  construction  contended  for  by  defendant  is  the  tor- 
rect  one,  then  there  was  no  diversion  of  block  324  from  the 
purpoee  or  use  for  which  it  was  granted ;  while^  if  the  con- 
struction contended  for  by  plaintiff  is  the  correct  one^  then, 
although  there  was  a  diversion  of  said  block  by  said  trustees^ 
it  was  immaterial)  since  such  diversion  does  not  operate  as 
A  forfeiture  of  the  trust  property  by  the  cestui  que  trust, 
or  cause  a  reversion  of  it  to  the  grantor. 
•  It  follows,  from  the  views  herein  expressed,  that  the  da* 
(iroe^  dittnissing  the  bill  with  eoatSi  must  be  affinbed* 
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J.  I.  THOMPSON,  Appellant,  v.  A.  UGLOW, 

Bespondent 

lAsBMKRT— Bjoqt  Of  Sntbt  FQ&  BxrAiBS.^-One  who  has  ft  right  to  the 
enjoyment  of  an  easenient  has  a  right  to  enter  for  the  purpose  of 
repairs,  as  against  the  owner  of  the  servient  estate,  whenever  the 
easenient  cannot  be  otherwise  enjoyed;  and  he  has  the  right  to  dig 
up  and  UM  the  adjaedat  aoU  for  the  purpose  of  repairs  whenever 
there  yt  no  other  mode. 

iKBTKlJCnpNS — EBBOQ  DOES  NOT  A^^IBMATlVEI^T  APPEAR,  WhKN.t— Where 

the  record  does  not  disclose  whether  or  not  the  niK>de  of  making' 
inspaiitt  depaids  on  the  construction  of  a  written  instrument,  error 
*  does  not  affirmatively  appear  from  a  statement  in  the  reoor<^ 
that  the  Court  instructed  the  jury  that  the  defendant  was  not  oblig- 
ed to  bring  soil  from  elsewhere  to  repair  a  ditch  conveying  water 
over   the   plaintiff's   land. 

Apf£ai^  from  Polk  County* 

> 

This  is*  an  action  for  damages  alleged  to  have  been  caused 
by  the  improper  use  and  management  of  a  water-race,  lead- 
ing througlh  the  plaintiff's  land  to  the  defendant's  flouring' 
milL 

The  complaint  states  that  the  plaintiff  is  owner  and  enti- 
tled to  the  possession  of  a  certain  parcel  of  land,  and  that  th^ 
defendinit  ib  owner  of  and  in  possession  of  the  right  of  way 

[4  Oregon— 24]  (869) 
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to  a  narrow  strip  of  land  through  said  premises  to  be  used  as 
a  mill-race,  to  run  the  flouring-mill  of  the  defendant,  and 
charges  that  the  defendant  wrongfully  failed  and  neglected 
to  keep  his  race  iii  good  repair,  to  cle&n  'it  out  and  to  keep 
up  the  banks,  and  thereby  caused  the  waters  of  the  race  to 
overflow  and  damage  tlie  plaintrfiPs  land.  The  complaint 
also  contains  a  count  for  'damages,  caused  by  the  defendant's 
entering  xupeti  -tti^  liv^ds  ai  th^  pltintjiS  adjac^i^  to  the  de- 
fendant's water-race  'and  dig^ng  up  and  remo^lrig  the  turf 
and  soil  in  repairing  the  race,  the  aggregate  amount  of  dam- 
ages claimed  beijlg  $17,00;  *  I 

The  answer  puts  in  issue  all  that  is  charged  respecting  the 
acts  and  negligence  of  the  defendant  The  cause  was  tried 
by  a  jury,  and  a  verdict  having  been  rendered  in  favor  of 
the  defendant^  the  plaintiff  appeals  to  this  Court  and  states 
the  foUowihg  as  tKe  grotndi  of  his  appeal:*    •'     '    •     =• 

1.  The  record  does  not  show  that  the  jury  was  present  in 
Court  during  the  trial  on  the  24th  day  of  May,  1873. 

2. '  The  Court  refused  to  charge  "that  the  defendant  had 
n9  right  to  dig  the  turf,  soil  and  meadows  of  the  plaintiff  to 
the  distance  of  ten  or  fifteen  £eet  from  the  race  and  convey 
away  and  iiae  the  same  in  repairing  the  said  i^aoe.'^ 

3.,  The  Court,  after  refusing  the  instruction  aforesaid, 
charged  the  jury  on  the  same  point  as  follows:  "It  is  not 
the  province  of  the  Court  to  decide  that  question  as  a  ques- 
tion of  law,  but  it  is  f6r  the  jury  to  determine  it  from  the ' 
circumstances  of  the  case.  The  defendant  would  not  be 
obliged  to  take  soil  from  his  race  or  bring  material  from  else- 
where to  repair  a  breach  in  his  race,  but  might  take  the  nec- 
essary material  for  making  such  repairs  from  the  premises 
of  the  plaintiff  near  the  race,  doing  no  unnecessary  damage 
thereby,  and  going  no  further  from  the  line  of  the  ditch  than 
is  absolutely  necessary,  and  the  jury  may  determine  from 
the  circumstances  to  what  distance  he  may  go  from  the  race 
for  such  material." 

4.  The  Court  refund  to  charge  *'that  the  defendant  had 
no  right  to  use  said  right  of  way  or  race  for  floating  wood  or 
1<^,  but  only  for  the  purpose  of  canying  water  to  his  flour- 
ing mill." 
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/.  L.  Collins  and  N.  B.  Hwnphrey,  for  AppeUanl 
Boise  £  Willis,  for  Bespondent 
By  the  Coxirt|  Upton,  C.  J.: 

» 

The  question  pvioeipiilly  controverted  on  the  argom^nt  is, 
whether  one  who  is  entitled  to  oonstnict  a  ditdb  or  water* 
race  and  convey  water  over  the  lands  of  another,  has  the  inci- 
dental right  to  xjuse  the  soil  adjacent  to  the  race  in  making 
Tepairs.  The  brief  of  the  appellant  refers  to  numerous 
cases  touching  the  obligation  to  repair  and  the'  right  to  en- 
ter for  that  purpose  as  between  the  owners  of  the  dominant 
and  servient  estates,  but  the  authorities  cited  do  jiot  directly 
decide  the  question  here  presented*  fTo  one  of  them  fur- 
nishes a  general  riale  by  which  to  d^tsnninei  the  right  to  use 
the  soil  adjacent  to  the  artificial  wateroourae  for  the  purpose 
of  repairs  in  eases  where  the  same  repairs  can  he  made 
.  by  other  but  more  expensive  means. 

It  is  Yerf  dear  frdm  the  authorities  cited,  and  it  is  an 
elementary  doctrine,  that  one  who  has  the  right  to  use  has 
incidentally  the  right  to  repair ;  and  it  foUows  that  if  repairs 
<!annot  be  made  without  doing  acts  that  woidd.  otherwise  be 
an  unlawful  encroachment  ^n  the  lands  of  the  owner  of  the 
aerrient  estate,  the  necessity  of  making  repairs  and  the  right 
to  make  them  includes  the  right  to  occupy  and  use  whatever 
is  indispensable  for  that  "purpose;  but  none  of  the  authori- 
ties cited  give  us  a  rule  for  determining,  in  the  absence  of 
express  agreement  of  the  parties,  whether  one  who  has  an 
easement  in  ^e  land  of  another  to  convey  a  stream  of  water 
over  it  in  a  race  may  dig  up  the  soil  near  the  race  for  the 
purpose  of  repairing  the  banks,  in  case  the  repairs  can  be 
made  by  bringing  soil  from  elsewhere.  The  appellant  lays 
much  stress  on  the  statement  made  in  Washburn  on  Ease- 
ments, §§  196,  254,  and  in  many  cases  cited  in  his  brief,  to 
^e  effect  that  the  rooks  and  the  earth  extracted  in  construct* 
ing  a  canal  belong  to  the  owner  of  the  soil.  He  fails  to  recog- 
nize the  fact  that  the  soil  of  which  the  canal  itself  is  con- 
structed belongs  to  the  owner  of  the  servient  estate,  and 
that  he  who  has  the  dominant  estate  and  the  ri^t  to  repair 
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and  to  4ue  a  waler-Tdjce  to  oonyey  water  is  entitled  only. pro 
hoc.  One  who  has  sndi  easement  in  the  lands  of  another 
has  not  the  ultimate  property  that  will  authorize  him  to  carry 
away  the  soil  or  use  it  for  bj^j  purpose  not  connected  with 
the  use  of  the  water;  hence,  the  fact  that  the  rocks  and  the 
earth  excavated  are  the  property  of  the  owner  of  the  soil  does 
not  settle  die  question  whether  the  ownier  of  the  dominant 
estate  may  take  them  for  the  purpose  of  making  repiairs. 

The  right  to  convey  water  through  oi*  over  the  lands  of 
another,  unless  it  is  a  mere  license  rerokable  at  the  wiU  of 
the  owner  of  the  soil,  rests  iii  grant;  and  the  terms  of  tha 
grant,  when  they  can  be  definitely  ascertained,  coattrol  its 
extent.  The  grant  may  be  evidenced  by  deed,  or  it  may  be 
presumed  from  long  enjoyment  In  the  one  case  the  terms 
of  the  deed,  and  in  the  other  thie  mode  odf  enjoyment,  must 
be  known  to  eliabk  a  Ooart  to  determine  who  is  bound  U> 
repair,  or  to  what  eortent  a  party  is  privileged  or  restricted 
in  the  mode  of  making  repairs. 

The  general  rule,  that  a  party  who  has  a  right  of  enjoy- 
ment, has  also  a  right  to  enter  and  make  necessary  repaird, 
is  essential  to  the  enjoyment  of'  the  thing  granted.  This 
right  necessarily  passes  by  the  grant,  otherwise  it  would  be 
in  the  power  of  the  grantor  to  virtually  nullify  and  defeat 
his  own  dfeed,  by  depriving  the  grantee  of  the  power  to  re* 
pair  and  use  the  thing  granted.  If  the  mode  of  enjoyment 
and  of  making  repairs,  is  specified  in  the  grant,  the  Court 
was  only  to.  oonstme  the  contract;  or,  if  the  right  has  been 
acquired  by  prescription,  the  Court  will  ascertain,  under 
the  ordinary  rules  of  evidence,  how  l3ie  right  has  been  exer- 
cised and  enjoyed;  but  cases  arise  where  an  easement  has 
been  acquired  by  deed,  and  the  instrument  is  silent  both  as 
to  th^  pirty  bound  to  make  repairs  and  as  to  the  privil^es 
and  duties  of  the  party  in  making  thera. 

It  has  been  stated,  in  general  terms^  that  where  the  deed 
thus  leaves  the  matter  of  repairs  to  be  implied,  each  case 
must  be  determined  according  to  its  own  peculiar  circiun- 
stances.  The.  authorities  cited  establish  the  following  gen- 
eral principles:  The  owner  of  the  servient  estate  is  not 
obliged  to  make  repairs  unless  by  virtue  of  a  covenant  so  to 
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do,  express  or  iotiplied.  The  ownier  of  the  easement  is  poriT- 
ileged  to  repair  in  &1I  cases  where  the  easement  oannot  be 
enjoyed  without  repairs;  and  in  making  them,  he  may  dig  up 
the  soil  and  otherwise  use  and  encumber  it^  doing  no  more 
injury  than  is  necessary  when  such  oOurse  is  indispensable 
to  the  enjoyment  of  the  easement 

When  a  particular  mode  of  repair  is  conteini^nt,  but  not 
indispensably  necessaiy^  no  general  rule  is  laid  down:  in  the 
authorities  cited. 

In  the  case  befote  us  the  terms  of  the  deed  are  not  eet 
out,  and  it  does  not  appear  by  the  pleadings  whether  or  not 
the  rights  of  the  parties  in  making  repairs,  are'  defined  by 
the  deed  or  contract  under  which  the  easement  is  claimed. 
On  this  point  the  complaint  alleges  that  the  plaintiif  is 
owner,  and  in  posdessiom  of,  certain  premises,  and  the  de- 
fendant "is  owiier,  and  in  possession  of,  a  right  of  way  to 
a  narrow  strip  of  land  through  said  premises,  to  be  used  as 
a  mill-race  to  run  the  flouring-mill  of  the  defendant"  No 
objection  was  taken  to  the  form  of  the  pleading,  and  the 
Court  construes  this  to  be  a  statement  that  the  defendant  had 
an  easement  in  the  plaintiff's  land,  to  convey  a  stream  of 
water  over  it  in  a  race  to  the  plaintiff's  mill. 

The  contract  by  which  the  easement  was  created  not 
being  before  us,  and  this  Court  having  no  information ;  as  to 
its  terms,  touching  the  subject  of  repairs,  cannot  decide  as 
a  matter  of  law  whether  the  defendant  had  a  right  to  dig  up 
the  soil ;  nei^er  can  it  be  ascertained  from  the  facts  alleged 
or  the  evidence  disclosed  by  the  transcript,  whether  these  re- 
pairs could  have  been  made  without  digging  up  the  soil. 

The  Court  instructed  the  jury  that  the  defendant  would 
not  be  obliged  to  take  soil  from  his  race  or  bring  material 
frwn  elsewhere  to  repair  a  breach  in  the  race.  Under  cer- 
tain conditions  of  the  pleadings  and  evidence,  the  point 
involved  in  this  instruction  would  include  a  question  of  fact 
which  should  be  submitted  to  the  jury,  but  if  the  right  de- 
pended on  the  construction  of  a  deed  or  other  writing,  it 
vas  a  matter  to  be  passed  upon  by  the  Court.  As  it  does 
not  appear  by  the  record  whether  the  contract  under  which 
the  easement  was  acquired  was  in  evidence,   we  cannot  say 


374  Thompson  v.  Ugix)W.  [4  Oregon 

that  the  instruction  was  ipiproper.  The  Court  properly  re- 
fused to  instruct  that  the  defendant  had  no  right  to  dig  the 
turf  to  the  distance  of  ten  or  fifteen  feet  from  the  race.  If 
there  was  a  material  question  as  to  whether  ten  or  fifteen 
feet  was  a  reasonable  distance,  it  was  a  question   for  the 

jury- 

The  plaintiff  requested  the   Court  to  instruct  "that  the 

defendant  had  no  right  to  use  the  ditch  for  floating  wood 
and  logs."  This  the  Court  refused  to  give,  and  charged 
that  "if  by  reason  of  floating  wood  or  logs  the  race  became 
stopped  lip  and  thereby  was  caused  to  overflow  and  damage 
the  plaintiff  the  defendant  would  be  responsible  for  dam- 
ages." 

It  is  not  shown,  by  the  transcript,  whether  or  not  the  de- 
fendant had  the  right  to  float  wood  and  logs  in  the  ditch, 
and  no  issue  is  made  by  the  plaintiff  on  this  point.  Evi- 
dence that  the  ditch  was  used  for  that  purpose  appears  to 
have  been  admissible,  as  tending  to  show  that  the  overflow 
was  caused  by  a  negligent  or  impJroper  mode  of  using  the 
ditch,  but  unless  the  overflow  resulted  from  that  nse  the 
question  whether  the  defendant  was  entitled  to  so  use  the 
ditch  was  an  abstract  proposition,  not  material-  to  the  de- 
cision of  the  cause,  and  upon  which  it  was  not  the  duty  of 
the  Court  to  instruct  Using  the  ditch  fol*  that  purpose 
was  not  made  a  ground  for  general  or  special  damages  and 
it  would  have  tended  to  mislead  the  jury  to  give  an  instruc- 
tion from  which  it  might  be  inferred  that  the  defendant  was 
entitled  to  even  nominal  damages  for  that  cause  alone. 

There  is  nothing  in  the  point  flrst  stated  "that  the  record 
does  not  show  that  the  jury  was  present  during  the  trial  on 
the  24th  of  May."  The  record  shows  that  the  jury  was  reg- 
ularly impaneled  and  sworn  on  the  23d  of  May;  that  tlie 
trial  continued  to  the  24th,  and  that  on  the  latter  day  the 
verdict  was  returned  in  Court.  Every  presumption  is  in 
favor  of  regularity  after  jurisdiction  is  acquired* 

The  judgment  should  be  affirmed. 
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JAMES  BL  EVANS,  Respondent,  v,  S.  H.  CHRISTIAN, 

Appellant 

Wmt  or  Review. — ^Writ  of  review  will  not  lie  where  the  right  of  appeal 
exists. 

Decision  Overbxtled. — Sckirott  d  Oroner  v.  PhilUppi  d  Coleman  (3  Ogn. 
484),  overruled  80  far  as  it  is  there  held  that  appeal  and  review 
are  concurrent  remedies.  Same  case  approved  so  far  as  it  holds 
that  review  will  lie  in  a  cause  (otherwise  proper)  where  the  ^Hme 
for  appealing  has  elapsed. 

TiTSiSDiCTiON. — When  want  of  jurisdiction  appears,  it  is  the  duty  of 
the  Court  at  any  stage  of  the  proceeding,  on  its  own  motion,  to  re- 
fuse to  proceed  further. 

Appeal  from  Lane  County, 

Christian,  the  appellant,  sued  E^ans,  the  respondent,  be- 
fore a  Justice  of  the  Peace  in  and  for  Lane  County,  to  re- 
cover the  value  of  a  horse ;  and  after  issue  joined  and  trial 
had,  obtained  judgment  against  Evans  for  one  hundred  and 
sisteen  dollars  and  oosts,  which  judgment  was  docketed  on 
the  6th  day  of  September,  1878. 

On  the  20th  day  of  September,  1873,  Evans  sued  out  a 
writ  of  review  in  the  Circuit  Court  for  Lane  County,  as^gn- 
ing  error  upon  the  record  occurring  at  the  trial  of  said  cause 
before  said  Justice  of  the  Peace.  Upon  the  trial  in  the  Cir- 
cuit Court  on  said  writ  of  review,  it  was  adjudged  that  there 
was  error  in  the  proceedings  of  the  Justice  of  the  Peace  at 
the  trial,  as  alleged  in  plaintiff's  petition,  and  the  judgment 
rendered  by  said  Justice  was  reversed.  From  this  judgment 
of  the  Circuit  Court  the  defendant  Christian  appeals  to  this 
Court,  assigning  as  error  the  following  points:  Error  in  hold- 
ing the  order  of  the  Justice,  for  a  jury,  illegal  and  void ;  er- 
ror in  holding  that  the  defendant  had  not  waived  the  defect, 
if  there  was  defect,  by  going  to  trial  with  the  jury  selected ; 
error  in  annulling  and  declaring  void  the  judgment  of  the 
Justice  and  in  taxing  the  costs  against  the  defendant 

By  the  Court,  Bonham^  J.: 

For  the  purposes  of  this  case  we  only  deem  it  necessary 
to  consider  the  third  ground  of  error  assigned:  and  we 
only  consider  that  so  far  as  it  involves  the  question  of  the 
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jurisdiction  of  the  Court  below  to  grant  a  writ  of  review  in 
a  cade  like  this,  whexe  the  right  of  appeal  existed  at  tJie  time 
the  writ  was  granted. 

An  appeal  from  the  Justice's  judgment  in  this  case  might 
have  been  taken  to  the  Circuit  Court  within  thirty  days 
from  the  date  of  its  rendition.  The  judgment  was  rendered 
on  the  6th  day  of  September,  1873,  and  the  writ  of  review 
was  sued  out  on  the  20th  day  of  the  same  month.  This 
state  of  facts  presents  for  our  consideration  the  question 
whether  the  remedies  by  appeal  and  by  writ  of  review 
are  concurrent,  and  if  not,  whether  the  Court  below  had  any 
jurisdiction  or  authority  to  grant  the  writ  of  review  at  a 
time  when  the  right  of  appeal  existed.  This  question  was 
not  argued  here,  and  we  understand  that  it  was  not  in  the 
Oourt  below;  but  inasmuch  as  it  is  a  question  toudiing  the 
jurisdiction  of  the  Court,  it  is  proper  to  consider  it  here, 
for  if  the  Court  below  had  no  jurisdiction  to  proceed,  this 
Court,  which  possesses  only  appellate  jurisdiction,  could 
acquire  none  by  the  appeal.  And  when  a  question  of  jurir^- 
diction  presents  itself  in  any  stage  of  a  proceeding,  and  it 
is  discovered  that  the  Court  has  no  jurisdiction,  either  over 
the  parties  or  the  subject-matter  of  the  cause,  it  is  the  duty 
of  the  Court  on  its  own  motion  to  refuse  to  proceed  further. 
Any  attempt  to  exercise  judicial  functions  otherwise  than 
as  authorized  by  law  would  be  a  nullity  and  an  idle  waste 
of  time. 

There  is,  however,  a  dictum  in  Schirott  £  Oroner  v.  Phil" 
lippi  &  Coleman  (8  Ogn.  484),  which  is  well  calculated  to 
mislead  the  profession  on  the  question  of  jurisdiction  in- 
volved in  this  case.  In  fact,  it  is  directly  announced  in  that 
case  by  Mr.  Justice  Wilson,  who  prepared  the  opinion  of  the 
Court,  that  the  remedies  by  appeal  and  writ  of  review  are 
concurrent. 

But  this  conclusion,  as  thus  unqualifiedly  announced,  I 
think,  may  properly  be  regarded  as  mere  dictum,  inasmuch 
as  the  direct  question  presented  by  the  facts  in  that  case 
was,  whether  the  writ  of  review  would  lie  after  the  right  of 
nppoah  which  once  existed  in  the  case^  had  been  lost  by  lapse 
of  time. 
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In  the  case  at  bar,  the  record  shows  that  the  time  for  ap- 
pealing had  not  elapsed,  and  that  respondent^  when  he  sued 
out  his  writ  of  review,  might  have  appealed. 

The  language  of  the  statute  is  (Civ.  Code,  §  575) :  "The 
writ  shall  be  allowed  in  all  cases  where  there  is  no  appeal 
or  other  plain^  speedy  and  adequate  remedy."  What  is  the 
"oMer  plain,  speedy  and  adequate  remedy"  referred  to  in 
the  Code,  may  often  be  a  question  more  or  less  difficult  of 
solution;  but  that  appeal  is  the  remedy,  and  the  only  rem- 
edy for  the  correction  of  errors  of  both  law  and  fact  so  long 
as  the  right  of  appeal  exists,  we  think  is  a  conclusion  clearly 
deducible  from  the  language  of  the  Code. 

When  the  statute  declares  that  the  writ  of  review  shall  be 
allowed  in  all  cases  where  there  is  no  appeal,  it  is  equiva- 
lent to  saying  that  it  shall  not  be  allowed  in  any  case  where 
there  is  a  right  of  appeal.  And  that  an  appeal  is  regarded 
as  a  plain,  speedy  and  adequate  remedy  for  the  correction 
of  errors  of  law,  we  think  is  clearly  implied  from  the  con- 
nection of  the  language — ^Syhere  there  is  no  appeal  or  other 
plain,  speedy  and  adequate  remedy."  The  use  of  the  word 
other  in  &e  connidction  above  quoted  clearly  designates  and 
determines  that  appeal  is  the  proper  remedy  where  the  right 
existss,  and  exphides  the  idea  of  the  existence  of  any  other 
remedy  in  such  case. 

We  do  not  question  the  correctness  of  the  decision  of  the 
Court  in  Schirott  dk  Qroner  v>  PhUUppi  <fe  Coleman,  so  far 
as  it  determined  the  real  question  in  that  case.  That  was 
that  a  writ  of  review  might  issue  in  a  case  (otherwise  proper) 
where  the  right  to  an  appeal  once  existed,  but  which  had  been 
lost  by  the  lapse  of  time.  (Milliken  v.  Iltiber,  21  Cal.  166 ; 
The  People  ex  reL  Biwrgis  v.  Shepard,  28  Cal.  115.) 

We  are  satisfied  that  the  language  of  our  statute  on  tlie 
subject  of  the  writ  of  review  does  not  warrant  the  construc- 
tion that  appeal  and  review  are  concurrent  remedies.  The 
Court  below  had  no  authority  to  grant  the  writ  of  review  at 
the  time  it  was  ordered,  and  its  judgment  must  therefore  be 
xeversed. 
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FENDEL  SUTHEELIN,   Respondent,   v.  JANE   ROB- 
ERTS, Appellant 

Statute  of  Lqcttations. — ^The  defendant  and  her  co-obligor  executed 
a  mortgage  to  secure  payment  of  their  joint  note,  and  suit  was 
commenced  to  foreclose  the  mortgage  more  than  ten  years  after 
the  note  fell  due ;  within  the  ten  years  part  payment  had  been  made 
on  the  note  by  the  administrator  of  the  defendant's  co-obligor :  Held, 
that  the  suit  was  not  barred  by  the  Statute  of  Limitations.* 

Idem. — By  §  25  of  the  Civil  Code,  the  fact  of  part  paymoit  is  made 
the  test  for  ascertaining  whether  the  action  or  suit  is  barred  by 
the  Statute  of  Limitations,  and  if  it  is  not  barred,  the  action  may 
be  found  on  the  original  promise. 

Idem — Who  may  Make  Payment  to  take  Oasb  out  ot  Statutc— 
Where  part  payment  is  made  upon  an  exisUng  contract  of  the  kind 
specified  in  f  26,  the  creditor  retains  the  right  to  sue  on  the  origin- 
al contract,  without  r^ard  to  the  theory  of  a  new  promise,  daring 
the  period  prescribed,  counting  from  the  time  of  payment,  and  any 
person  who  could  be  compelled  to  pay  is  competent  to  make  the 
payment. 

Appeal  from  Douglas  Counly. 

The  facts  are  stated  in  the  opinion  of  the  Ooort 

W.  B.  Willis,  and  TFoifon  h6  Lane,  for  Appellants 

a 

A  payment  by  an  administrator  does  not  take  the  debt  out 
of  the  statute  as  against  a  surviving  debtor. 

It  is  not  a  voluntary  payment.  There  is  no  privily  be- 
tween the  co-ccmtractor  and  the  administrator  of  a  deceased 
joint  contractor.  (Civ.  Code,  §§  1110,  1118,  1118,  1129, 
1131,  1140  and  1141;  PaHlow  v.  Singer,  2  Ogn.  307; 
Civ.  Code,  §  4;  3  Bl.  Com.  306,  307,  and  note;  Smith  v. 
Irvin,  37  Mo.  169,  174,  176;  Whiicomh  v.  Whiting,  1 
Smith's  Leading  Cases,  941,  942 ;  9  Pick.  42 ;  87  Mo.  104 ; 
Angell  on  Limitations,  §§  261,  252,  253,  240,  and  note  1 ; 
Id.  276,  287 ;  Root  v.  Bradley,  1  Kansas^  437,  443-4 ;  Md. 
Dig.  824,  §  2  on  Payments.) 

The  rights  of  a  party  shall  not  be  prejudiced  by  the  dec- 
laration act  or  omission  of  another,  except  by  virtue  of  a 
particular  relation  between  them.    (Civ.  Code,  §  674.) 
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W.  W.  Thayer  and  John  Burnett,  for  Hespofndent 

The  payment  made  by  the  administratory  May  18^  18.64, 
snspended  the  operation  of  the  Statute  of  Limitations  from 
the  time  the  claim  matured  tmtil  that  of  auch  payment  (Civ. 
Code,  §  25;  9  Minn.  13;  2  Ogn.  307;  13  Pick.  206;  Aug. 
on  Limitations,  §  206.) 

It  will  be  seen,  upon  examination  of  the  section  of  the  stat- 
ute referred  to,  that  it  is  sui  generis,  a  provision  peculiar  to 
the  limitation  laws  of  Minnesota  alone^  except  that  it  has 
been  adopted  by  this  State. 

By  the  Courts  Upton,  C.  J, : 

His  appeal  involves  a  construction  of  the  Statute  of 
Limitations.  The  suit  was  brought  to  foreclose  a  mortgage 
executed  to  secure  payment,  of  a  joint  note  for  $2160.40 
and  interest,  made  by  the  defendant  and  Jesse  Boberts, 
now  deceased.  It  appears  on  the  face  of  the  complaint  that 
the  note,  by  its  terms,  became  due  February  1,  1862,  and 
&e  suit  was  not  commenced  until  1873,  more  than  ten  years 
after  the  cause  of  suit  accrued.  But  it  is  alleged  in  the 
complaint  that  on  tlie  18th  day  of  May,  1864,  the  adminis- 
trator of  the  estate  of  Jesse  Boberts,  in  due  course  of  ad- 
ministration, paid  the  sum  of  $960.16  in  part  satisfaction  of 
the  note,  leaving  unpaid  principal  and  interest  to  the  amount 
of  $3068.64.  It  also  appears  by  the  complaint  that  the 
money  so  paid  was  proceeds  of  the  real  estate  of  the  deced- 
ent, under  a  sale  made  by  order  of  the  Probate  Court  The 
defendant  demurred  to  the  complaint,  on  the  ground  that 
the  facts  stated  do  not  constitute  a  cause  of  suit,  and  the  de- 
muner  was  overruled.  From  that  ruling  the  defendant  ap- 
peals, and  presents  the  question  whether  the  payment  made 
by  the  administrator  of  the  defendant's  co-obligor,  brings  the 
caae  within  §  25  of  the  Code. 

The  appellant  takes  the  position  that  a  payment  by  an 
administrator  is  not  a  voluntary  payment,  that  there  is  no 
privity  between  the  c<HX)ntractor  of  the  decedent  and  the 
administrator,   and   that  such   payment   does   not  take  the 
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case  out  of  tHe  statute^  as  against  a  surviring  debtor.  He 
cites  many  cases  in  which  a  distinction  is  made  between  the 
acts  of  an  administrator,  or  executor  and  the  acta  of  the 
joint  contractor  himself,  and  where  it  is  held  that  there  is 
no  such  relation  between  the  former  and  the  00K)bligor  of 
the  decedent,  as  will  authorize  the  former  to  affect  the 
remedy  as  against  the  latter,  or  in  other  words,  no  such  re- 
lation as  will  empower  the  administrator  or  executor  ta 
make  a  promise  which  will  bind  the  co-obligor  of  the  de- 
cedent. If  these  authorities  are  applicable  in  construing 
§  25  of  the  Code,  it  must  be  conceded  that  they  go  far  in 
support  of  the  appellant's  position;  but  it  will  be  observed 
that  the  statutes  under  which  these  cases  arose  were  essen- 
tially different  from  ours.  Section  25  of  the  Code  is  as  fol- 
lows: 

'^IVTienever  any  payment  of  principal  or  interest  has 
been  or  shall  be  made  upon  an  existing  contract,  whether  it 
be  bill  of  exchange,  promissory  note,  bond  or  other  evidence 
of  indebtedness,  if  such  payment  be  made  after  the  same 
shall  have  become  due,  the  limitation  shall  commence  from 
the  time  the  last  payment  was  made.'* 

In  tracing  the  legislation  on  this  subject,  from  the  Act  of 
21  James  I,  ch.  16,  down  to  the  time  of  the  latest  authority 
cited  by  appellant,  we  find  no  enactment  expressed  in 
language  similar  to  the  section  now  under  consideration ; 
and  a  review  of  the  adjudged  cases  leads  to  the  conclusion 
that  the  leading  intent  and  object  of  this  enactment  is  to 
divest  the  subject  of  numerous  exceptions  and  an  intricate 
maze  of  subtle  distinctions  resulting  in  the  course  of  time 
from  judicial  opposition  to  the  letter  of  the  earlier  enact- 
ments, and  to  sweep  away  the  complication  of  doubtful 
and  disputed  questions  with  which  the  subject  has  been  en- 
cumbered. It  will  therefore  bo  unnecessary  to  refer  to  the 
numerous  authorities  cited,  except  so  far  as  they  may  bear 
upon  the  question  whether  such  is  the  intent  and  object  of 
our  statute.  The  most  prominent  feature  of  what  is  now  in 
our  statute  is,  that,  by  §  25,  part  payment  prevent*  the 
time  of  limitation  from  commencing  to  nm ;  whereas,  under 
previous  statutes  and  adjudications,   the   time   of  limitation 
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actually  ran  against  the  debt^  and  part  payment  was  beld 
to  be  evidence  of  a  new  promise,  whieh,  beings  supported  by 
the  original  consideration^  became  the  basis  of  a  new  cause 
of  action. 

In  Ist  Smith's  Leading  Caaes^  703,  where  the  authorities 
on  this  subject  are  collated  and  so  ably  reviewed,  it  is  said 
that  the  decision  in  the  leading  ease — Whitcomb  v.  Whiting 
—was  based  <m  the  idea  ^^that  if  the  presumption  of  pay- 
ment arising  from  the  lapse  of  time  was  lebutted  by  the 
acknowledgment  or  confession  of  the  defendant,  the  end 
which  the  Legislature  had  in  riew  was  sufficiently  attained'' 
--an  idea  which  the  reytewer  declares  'Hnconsistent  with 
the  letter  and  spirit  of  the  statute."  The  theory  ibat  the 
statute  operated  as  a  bar,  by  raising  a  presumption  of  pay- 
ment, was  prevalent  at  that  time;  but  that  idea  is  not  ex- 
pressed in  the  opinion  as  Reported  in  the  case  c^  Whitcomb 
V,  Whiting.  According  to  the  report  the  decision  was 
placed  on  grounds  quite  independent  of  that  doctrine.  Lord 
Mansfield  said  in  that  case :  ^Taym«rt  by  cue  is  payment 
by  all,  the  one  acting  virtually  as  agent  for  the  rest;  and  in 
the  same  manner,  an  admission  by  one  is  an  admismon  by 
all;  and  the  law  raises  a  pivmiseto  pay  when  the  debt  is 
admitted  to  be  due.*^  If  his  Lordship  had  added  that,  part 
payment  is  an  admission  of  the  residue  of  the  debt,  he  would 
have  made  a  concise  but  full  statement  of  the  theory  upon 
^ich  the  whole  discussion  of  the  effect  of  part  payment  has 
proceeded  in  the  cases  cited  by  counsel. 

In  all  these  cases  a  payment  which  takes  the  case  out  of 
the  statute,  and  the  express  promise  which  has  that  effect, 
have  been  placed  side  by  side,  and  tliey  have  each  been 
treated  as  the  basis  or  proof  of  a  new  promise  founded  on 
the  original  consideration.  So  universally  are  these  decis- 
ions based  on  the  theory  of  a  new  promise,  express  or  im- 
plied, that  not  a  single  case,  meeting  approval  in  modem 
times,  is  put  on  any  other  ground. 

After  judicial  decisions  had  gone  so  far  in  admitting  or 
creating  exceptions  that  the  rulings  of  the  Courts  were 
Bometimes  called  judicial  legislation,  the  extent  of  these 
exceptions  was  greatly  narrowed   by   direct  legislation  from 
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time'  to  tiine.  Section  24  of  our  Act  is  but  a  copy  of 
statutes  that  have  long  been  in  force  elaewhexe;  its  effect 
being  that  a  direct  promise  is  not  sufficient  to  take  the  case 
out  of  the  general  rule  of  limitation,  unless  the  pWnnise  is 
contained  in  a  writing  signed  hj  the  party  to  be  charged; 
but  the  enactment  does  "not  alter  the  effect  of  any  pay- 
ment of  principal  or  interest"  The  effect  of  such  paymfflit 
was^  therefore,  until  the  enactment  of  §  25,  still  left  a  sub- 
ject of  judicial  decision,  aad  the  Courts  continued  to  hold 
that  payment  of  part  of  the  debt^  unacoompanied  by  dreum- 
stances  qualifying  its  effect,  was  an  admission  that  the 
diBbt  is  owing,  and  that  the  law  raises  the  promise  to  pay 
when  the  debt  is  admitted  to  be  due.  Much  of  the  vast  re- 
search and  learning  exhibited  in  the  cases  cited  by  counsel, 
has  been  devoted  to  determining  under  what  circumstances 
part  payment  should  not  be  considered  a  sufficient  admission 
of  the  indebtedness  to  raise  a  presumption  of  a  new 
promise. 

It  needs  but  a  eursoiy  examination  of  the  cases  relating 
to  the  effect  of  part  payment  under  former  statutes^  to  per- 
ceive that  most  embarrassing  c(»nplications  encumbered 
tiie  subject  when  our  statute  was  being  enacted ;  a  condition 
of  the  law  which  would  naturally  create  a  desire  to  substitute 
more  simple  rules  ior  determining  the  liabilities  of  parties* 
By  referring  to  the  review  of  Whitcomb  v.  Whiting,  above 
cited,  it  will  be  seen  that  the  subject  had  not  only  become  ex- 
tremely complicated,  but  that  there  were  numerous  points 
still  involved  in  doubt 

Among  the  controverted  points  upon  which  eminent  coun- 
sel have  differed,  and  upon  many  of  which  even  the  ad- 
judged cases  are  in  conflict,  the  following  may  be  men- 
tioned:— Whether  there  is  such  privity  between  co-obligors 
that  payment,  or  a  new  promise,  express  or  implied,  made 
by  one  should  affect  the  remedy  as  against  the  other:  Exeter 
Bank  v.  Sullivan,  6  N.  H.  124 ;  Fry  v.  Barker,  4  Pick.  252  ; 
Colemcm  v,  Forbs,  10  Har.  156.  Whether  one  of  the  co- 
obligors  being  surety  is  material:  Perham  v.  Reynolds,  B 
Bing.  806.  Whether  payment  by  .an  indorser  will  bind 
other  parties :    Beb  v.  Peyton,  11  Sme.  and  M.  275 ;  Dean  v^ 
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Monroe,  82  Geo.  38.  Whether  it  is  material  that  the  stat- 
ate  had  already  run  whoi  the  payment  was  made :  Channell 
V.  DitcMmm,  6  Mason  and  Welsbj;  Yong  v.  Monpoey,  2 
Bailey,  278;  Ayers  v.  Richards,  12  111.  126 ;  Emmet  v.  Over- 
ton, 2  B.  Mon.  048.  Whether  the  execator  or  adminis- 
trator holds  such  relation  that  the  oo-obligor  of  the  decedent 
should  be  bound  by  a  new  promise  of  the  executor  or  ad- 
ministrator, or  that  a  new  promise  should  be  implied  from 
a  payment  made  by  such  Bgancsy;  Hathoway  v.  Hashell,  9* 
Pick.  82;  WhUaker  v.  Mitchell,  16  Me.  ^Q0\  Bhodgood  v. 
Bruin,  1  Seld.  862.  Whether  payment  by  a  co-contractor 
will  be  construed  to  be  a  new  promise  as  against  the  estate  of 
the  deceased  co-contractor:  Athins  v.  TredgdLd,  2  Bam.  and 
Ores.  22.  Whether  payment  by  an  executor  would  bind  his 
co-executor;  Ttdloch  v.  Dunn,  1  R.  and  M.  416;  Cayuga 
Bardc  v.  Bennett,  5  Hill,  286;  Johnson  v.  Beardslee,  15 
John.  8.  Whether  such  is  the  effect  of  payment  by  a  co-con- 
tractor who  is  on  the  vei^  of  bankruptcy:  Ooddard  v.  Inr 
gnam,  8  Q.  Bw  889.  Or  of  payment  from  the  assets  of  a 
bankrupt's  estate:  Brondnum  v.  Wharton,  1  Bam.  and  Aid. 
463.  Whether  the  debtor  has  a  right  to  appropriate  a  pay- 
ment made  generally,  to  an  item  barred  by  the  statute: 
Walker  v.  Butler,  6  E.  and  B.  506.  And  if  he  has  that  right 
in  any  case,  under  what  circumstances  may  he  exercise  it; 
vrhsX  shall  raise  a  presumption  that  he  has  exercised  it,  and 
what  effect  will  such  appropriation  have  on  other  items  in 
the  same  account:  Ncu^  v.  Hodgson,  1  Kay,  660.  Whether 
a  verbal  admission  is  sufHcient  proof  of  a  part  payment: 
WUXis  V.  Newham,  8  Y.  and  J.  518.  Whether  the  new 
promise  to  be  inferred  from  part  payjnent  may  be  given  in 
evidence  under  an  averment  contained  in  the  declaration  of 
payment  of  interest  within  six  years,  instead  of  giving  it  in 
evidence  under  a  replication:  Hollis  v.  Palmer,  2  Bing.  N. 
C.  718 ;  Ross  v.  Ross,  20  Ala.  106.  Whether  payment  by  a 
wife  without  authority  from  the  husband  on  a  note  made  by 
them  jointly  before  marriage  will  warrant  the  inference  of 
a  new  promise:  Neve  v.  Holland,  17  Q.  B.  262. 

Conflicting  decisions  on  many  of  these  and  on  other  sim* 
ilar  practical  questions  rendered  this  subject  an  exceptional 
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field  of  unsettled  disputes^  and  these  questions  have  arisen 
upon  points  so  numerous  and  diyerse  that  if  each  one  was 
settled  and  reduced  to  a  certain  rule,  the  business  man 
would  find  the  rules  exttemelj  oomplez  and  difficult  of 
application.  This  condition  of  the  law  itt  the  time  of  the 
enactment  is  important,  in'asmuch  as  it  is  the  dut^  of  a 
Court  when  the  construction  of  a  statute  is  open  to  inquiry 
to  consider  ^'how  the  law  stood  at  the  making  of  the  Act, 
what  the  mischief  was,  and  what  remedy  the  Legislature 
has  provided  to  cure  the  mischief."  To  ascertain  how  the 
law  stood  at  the  enactment  of  the  statute  under  consider^ 
ation,  resort  must  be  had  to  adjudged  cases,  some  of  which 
are  above  referred  to  as  exemplifying  the  extent  of  these 
refinements  and  subtle  distinctions.  These  exceptions, 
originating,  it  is  said  in  judicial  opposition  to  the  harsh- 
ness, real  or  Supposed,  of  the  letter  of  former  statutes, 
have  in  the  course  of  time  increased  in  number  and  kind, 
and  become  complicated  in  the  modes  of  their  application, 
until  the  features  of  the  original'  enactments  supposed  to  un- 
derlie them  a^  scarcely  discernible  through  the  luxuriant 
outgrowth. 

.  If  the  Legislature  had  desired  to  retain  the  theory  of  a 
new  and  implied  pr<Hnise  with  its  intrieacies  as  well  as  its 
advantages  it  would  have  been  only  necessary  to  copy  the 
language  of  the  statutes  on  whidi  these  exceptions  are  sup- 
posed to  be  founded;  but  we  see  that  that  course  has  been 
carefully  avoided  in  drafting  this  section ;  the  words  of  the 
statute  plainly  indicate  a  design  to  institute  a  new  rule  sim- 
plifying the  law  as  to  the  effect  of  part  payment 

The  express  words  of,  the  statute  make  the  fact  of  the  pay- 
ment the  test  for  ascertaining  the  period  within  which  an  ac- 
tion may  be  commenced  on  the  original  promise  or  cause. 

The  fact  of  payment  being  made  the  test  for  determining 
when  the  period  commences  to  run,  the  theory  of  requiring 
a  new  promise,  or  of  founding  an  action  on  a  presumed  new 
promise,  is  abandoned,  and  the  new  promise  is  no  longer 
the  foimdation  of  the  plaintiff's  right  of  action.  By  the 
letter  of  the  section  no  new  promise  appears  necessary;  no 
new  promise  need  be  resorte*!  to,  even  if  the  promise  should 
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be  off  en  rene^ed^  beeanse  the  etatotory  Hrhiditkm  does  DOt 
run  against  the  origmal  cause  of  action.  By  th^  words  of 
the  Act,  ^^The  limitatiorl -shall  oonunence  f t^m  tiie  time  th6 
last  payment  was  made.'' 

If  the  difiSculty  of  applying  the  complications  involving 
this  anbject  was  the  mischief,  actixa;)  or  itntfgiiiary,  whi<^ 
the  Legislature  sought  to  avoid,  and  if  that  intention  is 
expressed  in  the  Act,  we  are  in  dnty  bound  to  carry  out 
the  intent,  notwithstanding  our  veneration  for  the  ancient 
theory,  and  our  respect  for  the  wisdom'  and  learning  dis- 
played in  unfolding  and  elucidating  its  subtle  distinctions; 
If  the  Legislature  has  substituted  a  new  and  diflereni 
period  of  limitation,  not  depesding  in  any  manner  on  the 
presumption  of  a  new  promise,  those  cas^s  which  trertt  ctoly 
of  the  cfuestioB  whether  the  particular  oircumstanees  of  the 
payment  established  the  fact  of  a  new  promifiie  are  tio  longer 
authoritative  t        .. 

The  case  of  Pitnwjt  u  Foster  (1  Bam.  ajad  Gfes.'  248), 
illustrates  how  absolutely  the  e^xceptiobs  above  mentioned 
rested  on  the  theory  of  a  new  promise.  In  tbat  case;  suit 
was  brought  against  a  husband  and  wife  and  one  Foster,  on 
a  promise  made  by  Foster  and  the  wife  before  the  marriage. 
The  question  being  whether  payment  made  fey  the  husband 
took  the  case  out  of  the  statute,  it  was  said)  ^'As  the  fem^ 
covert  is  incapacitated  from  promising*  in  her  own  person; 
80  no  one  could  promise  for  her;"  and,  "If  the  husband^s 
ackiH>wIedgment  is  regarded  as  a  promise  by  the  husband, 
it  was  a  variance  from  the  cause  of  action  set  forth  in  the 
dedaraticA.''  So,  also,  in  Jones  v.  Moore  (5  Binney),  and  in 
Betion  V.  Cutis  (11  K  H.  170),  it  was  held  that  "an  issue 
joined  under  a  plea  of  the  statute,  to  a  declaration  averring 
a  promise  to  the  testator,  cannot  be  supported  by  an  ac** 
knowledgment  or  payment  to  his  personal  representative;" 
and  in  Benjamin  v.  De  Oroot  (1  Denio,  161),  it  was  held 
that  an  ackno^edgment  made  by  an  executor  cannot  be  re- 
plied or  given  in  evidence  under  an  answer  of  non  assumpsit 
infra  sex  annos,  to  a  declaration  setting  forth  a  promise 
made  to  the  testator. 

It  was  doubted  in  Oarshore   v.   Htiych    (0   Barb.    488), 

.  ^regon — ^26 
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whether  proof  of  the  new  promise  tluit  is  to  be  idiplied 
from  payment  can  be  given  in  evideinoe  wheve  tibe  dedara* 
tion  is  on  sn  express  oontract  It  is  not  neoessary  to  cite 
additional  cases  to  show  that  paymient  nnder  cironmstance^ 
which  n^tived  the  idea  of  a  new  promise  would  not^  ptior 
to  the  enactment  of  oar  statute,  take  a  cause  out  of  €he 
statute ;  nor  for  the  purpose  of  showing  that  in  all  eases 
where  part  p&yment  beoanie  a  material  f act,  it  became  so 
because  the  time  of  limitation  had,  at  the  ocxsmenoement  of 
the  action^  run  against  the  original  cause  of  action.  The 
confidence  with  which  counsel  bkve  relied  on  adjudications 
based  on  the  theory  of  a  new  promise  resting  on  the  orig^ 
inal  consideration  has'  induced  a  more  extensiye  reference 
to  this  baratich  of  the  subject  than  would  otherwise  have 
been  deemed  necessary.  As  to  the  applicability  of  tihose 
adjudications  it  may  be  observed  that  if  §  25  of  oar  statute 
had-  been  omitted,  the  preceding  section  would  have  left  the 
effect  of  part  payment  precisely  what  counsel  now  claim  it 
to  be ;  that  is,  if  the  payment  was  made  under  cironm* 
stances  from  which  a  new  promise  could  be  inferred,  it 
would  be  effectual  in  reviving  or  extending  the  right  of  ac* 
tion,  and  otherwise  of  ho  effect  But  Ihe  Court  is  satisfied 
that  the  explicit  language  of  §  25  was  employed  for  the  pur- 
pose of  avoiding  that  condition  of  things,  and  for  the  pur- 
pose of  making  a  definite  and  certain  rule  as  to  the  effect  of 
a  part  payment 

.  The  circumstance  that  the  language  of  this  section  is  not 
copied  from  any  of  the  older  statutes,  and  that  it  lays  down 
a  rule  differing  in  form  and  substance  from  any  land  all  of 
those  enactments  which  form  the  bases  of  the  precedents 
above  referred  to,  strongly  indicates  an  intention  to  make  a 
new  rule  resting  on  a  literal  construction  of  the  language  em- 
ployed. 

We  are  not  aware  of  a  similar  enactment  elsewhere,  ex* 
eept  in  the  State  of  Minnesota.  The  statute  of  that  State 
contains,  a  provision  in  the  same  words  of  our  own,  and  the 
language  of  (§  35  was  considered  by  the  8up9*eme  Court  of 
that  State  in  Whittaker  v.  Rice  (9  Minn.  18),  the  jJoint  there 
involved  b^ing'  the  same  as  that  decided  by  'this  Oonrt  in 
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Farllow  V.  Singer,  (2  Ogn.  307;  that  ii^  whether  part  pay- 
ment, made  by  one  of  several  joint  makers  of  a  promissory 
note,  is  payment  within  the'  meaning  of  tihe  statnte,  as 
against  the  other  joint  makers ;  and  the  ruling  was  the  same 
in  the  two  cases.  In  the  case  in  this  State,  Chief  Jnstioe 
Boise  said:  ^'Ordinarily  the  statute  begins  to  run  when  the 
note  is  due;  in  this  case  the  statute  fixes  the  time  at  the 
date  of  the  last  payment^  and  such  plain  language  can  have 
no  other  meaning/' 

His  remark,  that  ''it  was  the  intention  of  the  Le^slature 
to  revive  the  old  rule,  reviving  liabilities  as  to  all  on  a  pay-* 
ment  made  by  one  of  several  joint  debtors,"  it  is  claimed; 
indicates  Uie  reverse  of  the  position  here  taken.  In  sup- 
port of  thi8>  it  is  said  there  would  be  no  occasion  to  revive 
a  liability  if  it  never  had  been  barred ;  but  an  examination' 
of  the  whole  case  does  not  indicate  an  opinion  diat  the 
original  cause  of  action  had  become  barred,  or  that  the 
plaintiff  should  recover  because  of  a  new  or  implied  prom- 
ise. The  plaintiffs  ri^t  in  that  case  is  placed  on  the 
ground  that  '^the  statute  fixes  the  time  when  the  limitation 
shall  oonunenoe;''  and,  by  the  words  ''old  rule,**  is  un- 
doubtedly meant  the  rule  that  "payment  by  one  joint  con-- 
tractor  is  payment  by  all,'*  which  it  is  there  said  was  held  in 
England,  in  Maryland  and  Massachusetts,  but  has  not  pre- 
vailed in  New  York  since  the  case  of  Van  Keuren  v,  Parmr 
elee  (2  Com&  528).  It  is  evident,  from  the  whole  tenor  of 
the  opinion,  that  what  is  said  of  reviving  liabilities  does  not 
refer  to  reviving  a  cause  of  action  that  has  been  barred. 

The  reasonable  construction  of  this  statute  is,  that  what- 
ever  amounts  to  part  payment  of  principal  or  interest  on  an 
existing  contract  of  the  kind  specified,  made  before  the 
limitation  has  expired,  places  the  creditor  in  a  position  that 
he  may  sue  on  the  original  contract  at  any  time  during  the 
period  prescribed,  counting  .from  the  time  of  payment. 

We  have  then  only  to  consider  what  is  a  payment  within 
the  meaning  of  the  statute.  The  appellant  claims  that  the 
payment  should  be  voluntary,  and  should  be  made  by  one 
who  holds  such  relations  as  will  enable  him  to  bind  his  oo- 
etjutractof;  and  be'cites  SrmUh  v.  Irwin,  87  Mo.  169;  ffaih- 
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imay  v.  Hastings,  9  Pick.  42;  Boat  v.  Bradley,  1  Kansas 
437- 

In  each  of  these  caaes  it  is  held  that  payment,  by  an  ad* 
ministrator,  does  not  take  the  ease  out  of  the  Statute  of 
Limitations,  but  it  is  thought  the  reasoning  upon  which 
these  decisions  is  based  is  not  applicable  under  our  statute. 
The  decisions  were  rendered  under  provisions  aimilar  to 
tiaat  of  §  24  of  our  Code,  and  they  each  lay  stress  upon  the 
position  that  the  administrator  had  no  authority  to  "create 
a  new  debt"  or  to  make  a  new  promise,  binding  upon  the 
ooK)bligor  of  the  deeedent  In  Smith  v.  Irwin  payment  by 
the  administrator  is  spoken  of  as  not  being  voluntary,  but 
it  is  mentioned  in  connection  with  the  subject  of  an  implied 
promise;  it  was  held  there  that  the  administrator's  acts  did 
not  establish  a  promise,  and  that  there  was  not  such  relation 
between  him  and  the  other  joint  makctrs  that  an  agency  to 
make  a  new  promise  oould  be  implied ;  but  there  is  nothing 
in  either  of  those  causes  from  which  it  can  be  inferred  that 
the  Court  would  not  have  held  the  act  of  l2ie  administrator  a 
paymient  within  the  meaning  of  our  statute.  We  think  any 
person  who  could  be  compelled  by  law  to  pay  the  note  is 
competent  to  make  the  payment  contemplated*  « 

The  deeree  of  the  Circuit  Court  should  be  affirmed. 


J.  D.  BURNETT  et  al..  Appellants,  v.  DOUQIAS  COUN- 
TY, Respondent 

Wan*  OF  Rbvucw. — ^The  office  of  the  writ  of  review  is  to  review  the  reoord 
and  proceedings  of  inferior  Courts,  offices  or  tribunals  acting  In 
a  judicial  capacity,  and   in  no  other. 

Idkm — ^What  Proceedings  may  be  Reviewed. — It  is  not  the  office  of  the 
writ  to  bring  up  the  proceedings  of  any  other  bodies  or  classes  of 
public  officers. 

Idem — When  granting  Writ,  a  matter  of  Discretion. — When  the 
proceeding  sought  to  be  reviewed  involves  a  matter  of  public 
Interest  the  allowance  of  the  writ  is  discretionary. 

Appeal  from  Douglas  County. 

This  is  an  appeal  from  a  judgment  and  order  of  the  CSr- 
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cuH  Court  for  Douglaa  County,  refusing  a  writ  ^f  review 
and  for  costs  and  disbursements. 

The  appellants  presented  to  the  Oonrt^  at  the  October 
term,  1873,  an  application  for  a  writ  to  review  certain  pro- 
ceedings had  in  the  Copcmly  Court  of  aaid  county,  sitting  for 
the  transaction  of  county  business. 

The  petition  sets  forth  that  the  petitioners  are  -resident 
freeholders  and  taxpayers  of  said  county,  and  that  they  sign- 
ed a  remonstrance  against  making  tbe  order  sought  to  be  re- 
viewed. That  at  the  March  term,  1878,  the  County  Court 
made  an  order  appropriating  fifteen  liiousand  dollars  for  the 
construction  of  a  certain  road  in  said  county.  That  at  the 
May  tenn,  1873,  said  Court  made  an  order  providing  that 
the  warrants  issued  pursuant  to  said  first  order  should  be 
marked  "special  appropriation."  That  at  the  September 
term,  1878,  an  order  was  made  rescinding  the  order  made  at 
the  May  term,  and  providing  that  the  warrants  should  be  re- 
deemed in  the  usual  way,  and  taken  and  received  in  pay- 
ment of  taxes. 

This  order  is  fully  set  out  in  the  opinion  of  the  Court 

W.  W.  Thayer,  John  Burnett  and  J.  D.  Fay,  for  Appel- 
lants. 

F.  A.  Chenowethj  Diafrict  Attorney^  W.  B*  Willia,  amd 
Watson  k£  Lane,  for  Kespondent. 

By  the  Court,  McArthub,  J.: 

Under  the  Constitution  of  this  State,  the  Circuit  Courts 
may  exercise  supervisory  control  over  all  inferior  tribunals, 
and,  in  exerting  this  power,  may  resort  to  the  writ  of  re- 
view, which,  under  the  Code,  is  a  special  proceeding  and 
sustains  the  same  relation  to  our  system  of  civil  procedure 
that  the  writ  of  certiorari  sustains  to  the  common  law  prac- 
tice. The  object  of  the  writ  is  to  enable  the  superior 
Courts  to  review  the  judicial  proceedings  of  the  inferior, 
with  a  view  to  keep  even  and  uniform  the  administration  of 
justice.  The  petition,  to  accord  with  the  statute,  must 
show  that  the  inferior  Court,  officer  or  tribunal,  in  the  exer- 
ciae  of  judicial  functions,  made  some  erroneous  decisions  in 
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relation  to  4Qme  process  issued,  or  some  proceeding  enter- 
tained. It  is  not  the  office  of  the  writ  to  bring  up  the  pro- 
ceedings of  any  other  bodies,  or  classes  of  public  officers. 
Courts  are  instituted  to  decide  judicial  questions,  and  supe- 
rior Courts  review  the  record  and  proceedings  of  inferior 
Courts,  or  of  officers  or  tribunals  acting  in  a  judicial  capac- 
ity, and  in  no  other.  {People  v.  Supervisors,  43  Barb. 
234.) 

In  the  earlier  reports  of  New  York  we  find  numerous 
cases  wherein  the  writ  was  allowed  and  retained  in  oases 
not  strictly  judicial,  aJs,  for  instance,  Lawton  v.  Co^mmis- 
sioners,  2  Caines,  182 ;  Le  Boy  v.  Mayor  of  New  York,  20 
Johns.  436.  And,  upon  the  authority  of  these  oases,  the 
writ  was  granted  with  great  looseness  to  review  most  kinds 
of  official  acts,  without  regard  to  whether  they  were  judi- 
cial or  ministerial.  But  this  looseness  was  checked  and  the 
law  correctly  stated  and  applied  in  People  v.  Mayor  of  New 
York  (2  Hill,  10),  wherein  Bronson,  J.,  said  diat  a  writ  of 
certiorari  lies  only  to  inferior  Courts,  and  officers  who  exer- 
cise judicial  powers.  And,  In  the  Matter  of  Mount  Morris 
Square  (2  Hill,  14),  Cowan,  J.,  said  the  writ  lies  to  inferior 
Courts  only ;  basing  his  opinion  on  Bacon's  Abridg.,  title 
Certiorari,  13,  and  Rex  v.  Lloyd  (Cald.  Cases,  309),  in 
which  case  the  writ  was  quashed,  for  the  reason  that  the  or- 
der sought  to  be  reviewed  was  not  judicial.  Cowan,  J.,  in 
the  case  cited  from  2  Hill^  alludes  to  the  cases  in  which  the 
Courts  clearly,  and  without  authority,  departed  from  tlie 
principles  of  law  applicable  to  certiorari,  and  after  denying 
their  authority,  lays  down  the  law  to  be,  "that  the  proper 
office  of  the  writ  is  to  review  simply  judicial  decisions  or  de- 
terminations." The  modem  decisions,  with  rare  excep- 
tions, proceed  upon  the  same  theory.  (People  v.  Board  of 
Health,  83  Barb.  846;  People  v.  Supervisors,  43  Barb.  232.) 
In  Ohio  the  same  rule  prevails.  {Dixon  v.  Cincinnati,  14 
Ohio,  240.)  Also  in  Qeoi^ia,  where  it  was  held — in  Justices 
V.  Hunt  (29  Geo.  165) — that  when  the  inferior  Courts  acted 
in  a  prudential  capacity  for  the  county,  the  writ  would  not 
lie. 

The  inquiry  necessary  in  the  case  now  before  us  is  into 
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the  character  of  llie  order  made  at  the  September*  terk; 
1878,  of  the  County  Court  of  Douglas  County,  sitting  for 
the  transaction  of  county  busineaeu  The  order  is  couched  in 
the  following  language :  •  ^^he  Court,  at  its  May  term,  1873, 
having  made  an  order  directing  the  Cbunty  Clerk  to  iH* 
dorse  <m  all  warrants  issued  for  the  construction  of  a  cer- 
tain wagon-road  from  the  north  line  of  Wilbur  Precinct,  in 
Douglas  County,  to  a  point  five  miles  south  of  Eoseburg, 
the  words  'Special  Appropriation,'  for  which  the  Court  ap- 
propriated fifteen  thousand  dollars  Oat  of  the  county  funds 
of  Douglas  County,  for  i^hidi  a  special  tax  was  contem* 
plated  to  be  levied.  It  now  appearing  to  the  Court  that  thd 
levy  of  a  special  tax,  as  contemplated  by  said  order,  is  un- 
necessary, it  is  therefore  ordered  that  there  be  but  one  levy 
of  taxes  for  county  purposes  for  the  redemption  of  outstand- 
ing (^ers,  and  it  is  f^irther  considered  that  the  county  war- 
rants indorsed  'Sp^jpial*  Appropriation,*  which  have  beeh  is- 
sued, or  whidi  may  be  hereafter  issued  for  the  oonstruc^on 
of  said  road  shall  be  redeemed  in  the  same  manner  as 
other  county  warrants  issued  by  the  Court,  and  shall  be  re- 
ceived for  taxes  due  the  county  as  other  orders  are  re- 
ceived.'' 

In  the  argument  counsel  for  appellants  expressly  disclaim 
any  desire  to  attack  the  general  orders  relating  to  the  asse^o- 
ment  and  levy  of  taxes,  but  simply  desire  to  test  the  legality 
of  lie  order  just  set  out,  which  was  subsequent  to  and,  dis- 
tinct from  the  orders  made  in  the  matter  of  fixing  the  rate 
and  levy  of  taxes  for  the  year  1873. 

The  order  above  sei  forth  was  a  general  one,  and  only 
pointed  out  the  means  by  which  and  the  manner  in  which 
certain  county  warrants  should  be  redeemed.  It  was  not  of 
a  judicial  character  (»r  nature,  but  was  rather  in  the  nature 
of  an  instruction  or  order  to  the  proper  oflScers,  command- 
ing them  to  receive  and  cancel  a  certain  class  of  warrants  in 
the  same  manner  in  which  the  general  warranty  are  re- 
mved  and  cancelled.  In  order  to  determine  the  character 
of  the  order,  it  is  only  necessary  to  aecertain  whether,  when 
it  was  made,  there  were  any  proper  parties  before  the  Courts 
for  in  all  judicial  prbceeditigs  there  must  be  proper  parties 
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who  must  be,  in  some  way,  particularly  affected  by  the  judg* 
ment,  order  or  determinatioin.  An  examination  of  the  record 
shows  that  there  were  no  parties,  in  the  legal  aceeptaticm  of 
the  word,  before  the  County  Court  at.  the  time  the  order  was 
made.  Besides,  it  was  a  general  order,  affecting  the  citi- 
zens of  the  county  generally,  and  was  not  a  particular  order. 
That  is  to  say,  in  its  operaticm  it  did  not  and  cannot  affect 
any  particular  person  or  class  of  persQtiis,  but  operated  and 
will  continui^  to  operate  in  a  very  general  manner  up<m  the 
entire  body  of  the  taxpayers  of  ihe  county.  In  all  cases  whom 
the  proceeding  sought  to  be  reviewed  involves  a  matter  of 
public  interest  affecting  a  great  number  6f  persons,  ihe  al- 
lowance of  the  writ  is  in  the  sound  dise^retion  of  tl*e  Court, 
and  if  refused,  the  refusal  ift  not  subject  to  review  or  appeal* 
(People  v.  Supervisors,  15  Wend.  197 ;  Matter  of  Mount 
Morris  Square,  2  Hill,  16;  People  v.  SHUweU,  ,W  N'.  T. 
531;  Ttuesdol^s  Appeal,  68  Pezm,  150*) 

It  foUowB  that  t^e  dscidion  of  the  Court  beloir  should  be 
affirmed* 


SAMUEL  LEVY  et  al..  Appellants,   t/  JAMES  RELEX> 
,  •         .    '   Administrator,  et  al.,  IJe^p^ndept^  ...  .  ' 

iiOMimsTBATOT-r'AuTHOBiTr  IteVDKED,  Wheit!— Wheii  an '  administrator 
:  is  ordercKi  ta  "file  a  niaw  undertaking,  and  lailB  to  oom^ly  mitll  vtAA 
order,  thenceforward  hi?  authority  shaU  oeas^  and  iie  shail  iw 
deemed  removed  and  hia  letters  revoked. 

PtOBCHASEB  AT  SALE  OF  DiSQUALXFtEO  Admxntstratob. — One  who  pur- 
chases land  at  a  sale  hy  an  administrator  who  has  heen  thtis  dis* 
qualified,  without  knowledge  of  his  disqualiftcation,  will  be  en- 
titled to  relief  in  equity. 

4PPEAL — Right  of  bt  Pubchasbr  at  Administrator's  Sale. — ^A  pur- 
chaser under  an  order  of  the  County  Court  to  sell  land  of  a  deced- 
ent, has  no  right  of  appeal  from  such  order,  although  it  should  b« 
obtained  by  an  improper  party,  unless  au(^  purchaaer  should  be 
(an  heir  or  devisee  of  such  deoedent)  a  party  required  by  statute 
to  be  made  a  party  to  such  proceeding;  neither  has  such  puchaser 
any  right  of  api)eal  under  the  statute  from  an  order  of  confirma- 
tion of  such  sale. 

Appeai,  from  Linn  County. 

The  facta  are  stated  in  the  opinion  of  ihe  Court 
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Ddfh,  Brofiaugh,  Dalph  dk  Simon,  tor  Appellc^ti^      ' 

8.  A.  Johns  and  R.  &  Sttakan,  tm  BesponddntB* 
By  the  Court,  Peim,  J. : 

This  was  a  suit  in  equity  to  enjoin  respondents  as  admin- 
istrator and  administratrix  of  the  estate  of  Eli  B.  Moore, 
deceased,  from  paying  out  to  the  creditors  of  said  estate  or 
otherwise  disposing  of  certain  money  received  hy  them  from 
appellants ;  also  from  transferring  a  certain  promissory  note 
received  hy  them  for  the  purchase-price  of  certain  real  es^ 
tate  sold  hy  respondents  to  appellants  hy  virtue  of  an  order 
of  the  County  Court  of  Linn  County  authorizing  such  sale. 

Respondents  demurred  to  the  complaint  upon  the  ground 
that  it  did  not  contain  facts  sufficient  to  constitute  a  cause 
of  suit,  and  the  demurrer  was  sustained  and  a  decree  en- 
tered  against  appellants  for  cost  of  suit,  etc. 

The  complaint  alleges  that  on  July  26,  1871,  respondents 
were  appointed  administrators  of  said  estate,  and  gave  an 
undertaking  for  the  faithful  performance  of  their  said  trust 
as  sQch  in  the  sum  of  ten  thousand  dollars.  On  filing  an 
iDTentoiy  of  the  property  of  the  estate  'it  appeared  that  th^ 
real  estate  was  of  the  value  of  eight  thousand  eight  hundred 
and  eighly-siz  dollars  and  fifty  cents,  and  the  personal  prop- 
erty of  the  value  of  twelve  thousand  nine  hundred  and 
twelve  dollars  and  nine  cents.  On  April  26,  1872,  an  order 
was  made  by  said  Coimty  Court  declaring  the  undertaking  of 
aaid  administrators  to  be  insufficient,  and  requiring  them  to 
gi?e  a  new  one  in  the  sum  of  twenty  thousand  dollars,  to  he 
approved  by  the  County  Judge,  and  that  it  be  filed  within 
twenty  days  from  the  date  of  said  order. 

That  said  respondents  wholly  failed  to  comply  with  said 
order,  whereby  their  official  position  became  vacated  and 
their  letters  revoked,  as  provided  by  statute  in  such  cases. 
.\iterwards,  to  wit,  on  December  4,  1872,  respondents,  still 
pretending  to  be  administrators  of  said  estate,  procured  of 
the  County  Court  an  order  authorizing  them  as  administra- 
tors of  aaid  estate  to  sell   certain  real   property   belonging 
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thereto  tad  ^described  in  the  complaint  Said  property 
was  accordingly  advertised  and  sold  by  respondents  to 
appellants  f.  said  appeUants.  ^nat  knowing  at  the  time  of  said 
sale  that  respondents  had  forfeited  their  appointment  as  ad- 
ministrators, but  supposing  them  fo  have  authority  tb  act  in 
such  capacity,  became  the  purchasers  of  said  property  at 
said  sale.  The  purchase-price  of  said  property  was  two 
thousand  and  fifteen  dollars,  gold  coin ;  one-half  to  be  paid 
down  and  a  note  to  be  executed  for  the  other  half.  After 
the  sale,  and  prior  to  the  confirmation  thereof  by  the  County 
Court,  appellants,  having  discovered  the  want  of  authority 
or  official  capacity  in  respondents  to  make  said  sale,  ap- 
peared by  attorney  before  said  Court  and  remonstrated 
against  the  confirmation  of  said  sale;  but  the  Court,  disre- 
garding said  remonstrance,  ordered  said  sale  to  be  eon- 
firmed. 

The  respondents,  having  demurred  to  the  complaint,  all 
the  facts  properly  pleaded  are  to  be  taken  as  true,  as  therein 
stated. 

Adopting  this  rule,  it  is  admitted  as  true  that  respondents 
were  not  in  fact  administrators  of  said  estate  at  any  time 
during  the  pendency  of  the  proceeding  in  the  County  Court 
to  §ell  the  land  in  question. 

Section  1065  of  the  Code  provides  that  "when  a  new  un- 
dertaking is  ordered,  if  the  executor  or  administrator  fail 
to  comply  therewith  within  five  days  from  the  entry  thereof, 
or  within  such  further  time  as  the  order  may  prescribe, 
thenceforward  the  authority  of  such  executor  or  administra- 
tor shall  cease,  and  he  shall  be  deemed  removed  and  his  let- 
ters revoked.'* 

Under  our  statute  no  one  can  sell  or  dispose  of  the  prop- 
erty belonging  to  an  estate  of  a  decedent,  except  an  execu- 
tor or  administrator  duly  appointed  to  perform  the  duties  of 
such  trust.  And  no  sale,  made  by  an  executor  or  adminis- 
trator, is  valid  unless  such  sale  is  authorized  by  an  order 
of  the  County  Court,  or  Judge  thereof,  except  when  a  will 
is  made  by  the  decedent,  in  which  provision  is  made  author- 
izirc:  ^ho  sale  of  certain  property  without  such  order.  (Civ. 
Code.  §  11(».) 
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The  real  pTo|>ertj  of  an  estate  can  only  be  sold  by  an  ad« 
iiimistrator  when  it  appears  that  the  personal  assets  have 
been  exhausted^  and  that  the  charges,  expenses  and  claims^ 
specified  in  §  1110;  have  not  been  satisfied.  (Civ.  Code, 
§  1113.)  Under  the  statute  no  one  is  authorized  to  maJce 
the  application  for  such  sale,  or  make  the  sale  when  ordered, 
except  the  administrator  or  executor  of  the  estate.  In  this 
proceeding  it  appears  that  the  heirs  of  decedent  were 
cited,  and  everything  appears  to  have  been  regular  ex- 
cept that  the  respondents,  who  commenced  and  conducted 
the  proceeding,  were  not  at  the  time  administrators  of  the 
estate. 

And  we  are  here  called  upon  to  determine  what  was  the 
effect  of  the  sale  made  by  respondents;  ox  rather,  whether 
appellants  acquired  any  title  tc^  the  land  in  question  under 
such  safe. 

It  is  claimed  by  respondents,  that  tiie  Court,  having  ob^ 
tained  jurisdiction  of  the  subject-matter,  by  the  filing  of  the 
petition  of  respondents,  as  administrators,  and  by  the  cita- 
tion of  the  heirs,  interested  in  the  estate,  that  the  sale  is  not 
v<Hd,  but  merely  voidable.  It  is  claimed,  however,  by  appel- 
lants, that  it  is  an  absolute  nullity,  because  made  by  parties 
who,  under  the  law,  had  no  right  whatever  to  move  in  the 
matter. 

In  Griffiih  v.  Fmzier  (8  Oranch,  9),  it  was  held  that  ^'A 
judgment  rendered  against  one  as  adfninietraior  who  is  not 
tuch  is  void,  and  the  levy  of  an  execution,  issuing  on  such 
judgment,  passes  no  title  to  the  property  levied  on/*  The 
difference  between  that  case  and  the  one  here  is,  that  judg-r 
ment  was  rendered  in  that  case  again$t  a  party  as  an  admin- 
istrator who  was  not  such,  while  here  a  judgment,  or  an 
order  of  sale,  was  obtained  by  certain  parties,  as  adminis- 
trators, who,  in  fact,  were  not  such  at  the  time.  In  that 
case  Joseph  Salvadore  was  si^ized  of  lahds  in  which  trespass 
was  alleged  to  have  been  ocMnmitted  and  departed  this  life, 
having  first  made  his  last  will,  in  writing,  in  which  he  ap- 
pointed  Joseph  Decosta  one  of  his  executors,  who  made 
probate  of  the  will  and  duly  entered  upon  his  trust  A  few 
years  afterwards  he  left  the    State  of   South   Carolina  and 
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resided  in  the  State  of  Georgia.  Letters  of  administration 
de  bonis  non  were  then  granted  to  James  Lamotte.  Prior  to 
the  death  of  the  decedent  a  judgment  had  been  rendered 
against  him  which  was  reviTed  against  Lamo^  as  the  ad- 
ministrator of  Salvadore.  Execution  was  issued  on  the 
judgment^  and  the  lands  of  Salvadore  were  sold  under  it  and 
convejM  bj  the  Sheriff  to  a  party  under  whom  the  plaintiff 
claimed  title.  The  Circuit  Court  instructed  the  jury  that 
^^the  letters  of  administration  granted  to  Lamotte  Vrere  total- 
ly void;  that  therefore  the  judgment  of  Bourdoux  was  not 
revived  against  the  estate  of  Salvadore;  that  the  sale  and 
conveyance,  by  the  Sheriff,  passed  no  title  to  the  purchaser." 
Mr.  Chief  Justice  Marshall,  in  delivering  the  opinion  of  the 
Court  said:  "The  sole  defect  alleged  in  the  title  of  the 
plaintiff  being  in  that  part  of  it  which  depends  on  the 
sale  and  conveyance  of  the  Sheriff  to  Peter  Freneau,  the 
validity  of  the  sale  is  the  principal  if  not  the  <Mily  question 
in  the  cause. 

"By  the  plaintiff  it  is  contended  that  the  letters  of  ad- 
ministration constituted  Lamotte  an  administrator  de  facto, 
and  rendered  his  acts  valid,  so  far  as  third  persons  are  in- 
terested, and  exempted  them  from  question  where  they  can 
be  examined  only  incidentally. 

"By  the  defendant  it  is  contended  that  they  were  granted 
by  a  persons  having  no  jurisdiction  in  the  case,  and  are 
therefore  an  absolute  nullity;  that  Lamotte  was  not  de  facto 
the  administrator  of  Salvadore,  and  that  his  acts  as  such  ad- 
ministrator stand  on  no  better  or  higher  ground  than  the  acts 
of  any  other  person  who  should  assume  that  character.  *  * 
To  give  the  ordinary  jurisdiction,  a  case  in  which,  by  law, 
letters  of  administration  may  issue,  must  be  brought  before 
him.  In  the  common  case  of  intestacy  it  is  clear  that  let- 
ters of  administration  must  be  granted  to  some  person, 
*  *  *  and  though  lliey  should  be  granted  to  one  not 
entitled  by  law,  still  the  act  is  binding  until  annulled  by  the 
competent  authority,  because  he  had  power  to  grant  letters 
of  administration  in  the  case.  *  ♦  *  But  suppose  ad- 
ministration to  be  granted  on  the  estate  of  a  person  not 
w^ally  dead.     The  act,  all  will  admit,  is  totally  void.     Yet 
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the  ordinary  mnat  always  inquiie  and  decide  whether  th^ 
person  whose  estate  is  to  be  oommitted  to  the  eare  of  others 
be  dead  or  in  life.  It  is  a  branch  of  every  cause  in  which 
letters  of  administration  issue.  Yet  the  decision  of  the  or* 
dinaiy  that  the  person  on  whose  estate  he  acts  is  dead,  if 
the  fact  be  otherwise,  does  not  invest  the  person  he  may  ap- 
point with  the  character  or  powers  of  an  administratc»r.  The 
case  in  trath  was  not  one  within  his  jurisdiction.  It  was 
not  one  in  which  he  had  a  right  to  deliberate.  It  was  not 
oonxmitted  to  him  by  law.''  Again  he  says:  '^Suppose  ad- 
ministratioii  to  be  granted  on  the  estate  of  a  deceased  per* 
son  whose  executor  is  present  in  the  constant  performance  of 
his  exeeutional  duties.  Is  such  an  appointment  void,  or 
is  it  only  voidable  ?  In  the  opinion  of  the  Court  it  would 
be  an  absolute  nullity.'^ 

To  apply  the  doctrine  laid  down  by  Mr.  Chief  Justice 
Marshall  to  this  case,  we  will  suppose  a  person  as  adminis^ 
trator,  who  in  fact  is  not  such,  should  apply  to  the  Court 
and  obtain  an  order  to  sell  the  land  of  a  person  not  really 
dead,  would  a  sale  made  in  pui«uance  of  such  order  be  void 
or  only  voidable  ?  It  would  be  admitted  by  every  one,  we 
presmne,  that  such  a  sale  would  be  an  absolute  nullity.  But, 
^in,  suppose  the  party  should  be  really  dead,  and  an 
administrator  should  be  duly  appointed  by  the  proper  au- 
thority tlQ  administchr  upon  the  estate  of  such  decedent,  and 
while  such  administrator  should  be  duly  engaged  in  dis- 
charging the  duties  of  such  trust,  suppose  another  person  as 
administrator,  who  in  fact  is  not  such,  should  apply  to  the 
Comity  Court  and  obtain  an  order  to  sell  the  land  of  such  de- 
cedent, would  a  sale  made  under  such  an  order  be  void  or 
only  voidable  t  It  appears  to  us  such  a  sale  would  also  be  an 
absolute  nullity,  because  the  law  does  not  authorize  6r  permit 
any  one  except  the  administrator  or  executor  to  apply  for 
snch  orders  or  to  make  such  sales.  But  in  this  case  we  arf3 
not  driven  to  the  necessity  ot  holding  the  sale  in  question  to 
be  an  absolute  nullity  in  order  to  warrant  the  Court  in 
J^ranting  the  relief  demanded. 

Here  the  dale  is  not  attiaoked  collaterally  but  directly  by 
•n  original   bill,  upon    the  ground  that  the    order  was  ob- 
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tained  and  the  sale  mode  hy  respondents  lu  administrators^ 
who  in  fact  were  not  snch;  conseqnentlj  it  is  immaterial 
whether  the  sale  was  void  or  only  voidable;  the  validity  of 
such  sale  is  at  least  doubtful  and  to  Bttch  an  extent  as  to 
operate  as  a  doud  upon  the  title  of  appellants  to  the  land. 
And  there  can  \^  no  doubt  but  that  a  Court  of  equity  should 
exercise  its  equitable  powers  in  remoiirizig  Ihe  ddud  from  the 
title,  or  in  compelling  the  respondents  to  refund  the  pur- 
ohase*money. 

But  it  is  insisted  that  "appellants'  remedy,  if  any  Aey 
had,  was  by  appeal  from  the  order  of  the  County  Court 
confirming  the  sale/'  This  position,  we  think,*  is  not  tena- 
ble. The  first  part  of  §  1184  provides  that  "the  order  of 
confirmation  of  sale  in  this  title  mentioned  is  conclusive  as 
to  the  regularity  of  the  sale  and  no  further/'  Secticoi  1119 
provides  that  "at  the  term  of  Court  next  following  the  sale 
of  real  property,  the  executor  or  administrator  shall  make  a 
return  of  hia  proceedings  concerning  siioh  sale."  And  it 
further  provides  that  "any  of  tiie  persons  cited  to  appear  .011 
the  application  for  the  order  of  sale  may  file  objections  t6 
the  confirmation.'' 

Thus  it  will  be  seen  that  the  purchasers  at  such  sales  are 
not  included  among  those  who  may  appear  and  oppose  the 
order  of  confirmation,  as  the  heirs  and  devisees  are  the  only 
persons  required  by  statute  to  be  cited  to  appear  y^  an  ap- 
plication for  an  order  to  sell.  (Civ.  Code,  §  1116.)  In  this 
case,  however,  it  appears  that  appellants  did  appear  by  at- 
torney in  the  County  Court  and  object  to  the  confirmation 
of  the  sale;  but  the  statute  failing  to  reo<^ize  any  such 
right  on  the  part  of  purchasers,  they  were  there  merely  by 
the  courtesy  of  the  County  Court,  and  not  as  a  matter  of 
right,  consequently  could  take  no  appeal  from  the  order  of 
the  Court  confirming  the  sale,  and  they  could  not  appeal  from 
the  order  of  the  Court  authorizing  respondents  to  make  the 
sale,  because  they  were  not  parties  to  the  proceeding  at  that 
time. 

It  is  therefore  ordered  that  the  demurrer  interposed  to 
the  complaint  be  overruled,  and  that  this  cause  be  removed 
to  the  Court  below  for  further  proceedings. 
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tained  and  the  sale  mode  by  respondents  as  adimnistrators, 
who  in  fact  were  not  snch;  consequently  it  is  immaterial 
whether  the  sale  was  void  or  only  voidable;  the  validity  of 
such  sale  is  at  least  doubtful  and  to  such  an  extent  as  to 
operate  as  a  cloud  upon  the  title  of  appellants  to  the  land* 
And  there  can  b^  no  doubt  but  that  a  Court  of  equity  should 
exel'cise  its  equitable  powers  in  removing  the  cloud  from  the 
title,  or  in  compelling  the  respondents  to  refund  the  par* 
chase*money. 

But  it  is  insisted  that  ^'appellants'  remedy,  if  any  tliqF 
had,  was  by  appeal  from  the  order  of  the  County  Coort 
confirming  the  sale."  This  position,  we  think,  is  not  tena- 
ble. The  first  part  of  §  1134  provides  that  "the  order  of 
confirmation  of  sale  in  this  title  mentioned  is  conclusive  as 
to  the  regularity  of  the  sale  and  no  further."  Secticm  1119 
provides  that  "at  the  term  of  Court  next  following  the  sale 
of  real  property,  the  executor  or  administrator  shall  make  a 
return  of  his  proceedings  conceiving  snch  sale."  And  it 
further  provides  that  "any  of  the  persons  cited  to  appear  .oil 
the  application  for  the  order  of  sale  may  file  objections  t6 
the  confirmation." 

Thus  it  will  be  seen  that  the  purchasers  at  such  sales  are 
not  included  among  those  who  may  appear  and  oppose  the 
order  of  confirmation,  as  the  heirs  and  devisees  are  the  only 
persons  required  by  statute  to  be  cited  to  appear  <^  an  ap* 
plication  for  an  order  to  sell.  (Civ.  Code,  §  1116.)  In  this 
case,  however,  it  appears  that  appellants  did  appear  by  at- 
torney in  the  County  Court  and  object  to  the  confirmation 
of  the  sale;  but  the  statute  failing  to  recognize  any  sudi 
right  on  the  part  of  purchasers,  they  were  there  merely  by 
the  courtesy  of  the  County  Court,  and  not  as  a  matter  of 
right,  consequently  could  take  no  appeal  from  the  order  of 
the  Court  confirming  the  sale,  and  they  could  not  appeal  from 
the  order  of  the  Court  authorizing  respondent*  to  make  the 
sale,  because  they  were  not  parties  to  the  proceeding  at  that 
time. 

It  is  therefore  ordered  that  the  demurrer  interposed  to 
the  complaint  be  overruled,  and  that  this  cause  be  removed 
to  the  Court  below  for  further  proceeding. 
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4  Or.  1-21,  BEATHZTRLYV.  HABIiET. 

ComtB. — IXo  Intendment  Favors  ^'turlsdlction  of  Xiif  etlor  Courts  p.' Id. 

Cited  in  White  t.  Eepej,  21  Or*  adl»  98  P^..72,  h^Wng  thsit  jwsf 
dictioii  U  imferior  eoi^rt  m¥^  Al^i^^liyeJj  »Bf^f f  WiUi^  ▼<  WA^t^r, 
32  Or.  414,  52  Pae.  24^  hiQlding  that  complai)Qt  in  action  on  jndgmanjt 
of  jnstiee  mast  ehow  jnrisdi^otioiia}  f  aots. 

JjiAgmiBm%-r^9Am9lia  FfietK  S€MHilflite  to  /pirMloltoi^  ar^  «oii^lailva 
on  eoUateral  attack,  p.  13. 

Cited  in  Walker  ▼.  Golddmitlt,  14"  (k:  Ut,  l2  Pac.  tSB,  and  If  c<5til^ 
loni^h  ▼.  Betes,  20- Or.  380,  25  Pae.  79S,  applyreg  rtde  in  favor  of 
goardian*8  eale  eoUal^erally  attacked; 

Conitw— -Wkin  Ckraxt  Beoks  to  A/MpHkn  JatlfllUelloii  "hj  a  eenrso  spe^ 
eiaHj  pointed  oat  bj  statute,  striot  compliance  is  neeessarj,  p.  14. 

Cited  in  Kortkcnt  t.  Lemery,  S  Or.  323,  reaffirming'  the  mle;  Kelley 
T.  Kelley,  1»  Mass.  118,  42  Am.  8t.  Bep.  389,  36  N.  S.  840^  2&  Ii.  B. 
A.  806,  applying  mle  to  proceeding  in  eqnity  to  annni  marriage. 

yndgmontk— When  tbe  Deerea  Secites  I>ue  Service  and  the  retnxm 
purports  to  set  ont  the  mode  of  eerrice,  and  the  mode  set  ont  is  in-i 
sufficient,  the  recital  ipill  net  aid  the  rettun,  p.  21. 

Cited  in  Kortbent  v.  Lemery,  8  Or.  322,  Knapp  t.  Wallaee,  60  Or. 
354,  laS  Am.  St.  B6p.  T42,  02  Pac  1057,  and  Fi^batn  v/ Lender- 
shansen,  50  Or.  373,  92  Pac.  1064,  14  L.  B.  A.,  K.  8.,  1234,  all  approv*^ 
ing  and  follO#ing  the  rnle,*  ICnrmy  ^.  Murray,  6  Or.  t&,  hoiding  tliat 

a  foreign  jndgtaient  may  be  eollaterally  attacked. 

.  '•   . .  •  •  '        ' 

4  Or.  8&-4S9,  SBCLYv,  nBASTIAN. 

Emineiii  J^odmIb.-— Drainage  of  Idaxsb  XAiuda  Vi  a  pnblia  i|se,  p.  29. 
.  Cited  in  Zi^^er  v.  Henges,  ISjL  In4,  ;0&,  16  Am.  $t.  Bem  857,  22  N. 
£.  783,  and  Donnelly  v.  Decker,  58  >Wip.  473^  46  Am,  Bep*  .637,  17  N^ 
W.  894,  applying  the  role  Ja.siiailav.joavBS.  Cited  in  notes  .to  16  Am. 
St.  Bep.  8&7,  368,  on  pnrposev  justifying  tax.  or  a^^essmoiatj  60  Ia*  B.  A« 
13%,  on  proeedniie  for  eelftb^iehment  of  drains-  and  aewenu. 
Or.2iotM--5  (65) 
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4  Or.  30-S9,  BAMFOSD  ▼.  BAMFOBB. 

Divorce. — ^Wliere  Neither  the  Pleadings  nor  the  Jadgment  mentftons 
property,  the  party  obtaining  the  divorce  acquires  no  title  to  the  prop- 
erty of  the  adversary  by  virtue,  of  t^e  divorce,  p.  81. 

Cited  in  Wetmore  v.  Wennort,  5  Or,  4f  2,  Weiss  v.  Bethel,  8  Or.  528, 
Hall  V.  Hall,  9  Or.  456,  Houston  v.  Timmerman,  17  Or.  509,  11  Am. 
St.  Bep.  848,  21  Pac.  1040,  4  U  B,  A.  716,  Boss  v.  Boss,  21  Or.  11,  13, 
26  Pac.  1007,  Senkler  v.  Berry,  52  Or.  215,  96  Pac.  1071,  and  Philbrick 
V.  Andrewe,' &.  Wash.  9^  85  Pae.  359,  ail  apjnr^i^ving.afidHtpiidyvig.  the 
mle^  Barrett  T.  Pailing,  111  U.  6.  528,  4  S^p.  Gi.  Sep.  598,  28  L<  ed. 
507,  holding  tliat  foreign  divorce  decree  gives  wife  no  title  to  uinds 
in  Oregon. 

Qualified  in  Barrett  v.  Sailing,  9  Ted.  473,  4^  B^w^  473,  holding  that 
decree  need  not  describe  property  awarded.  Cited  in  notes  to  61  Am. 
Dec.  466,  on  proceedings  to  vacate  and  annul  divorces,  and  effect  on 
parties  and  on  marriages  which  they  have  contracte^y  65  Am.  Dee^ 
358,  on  effect  of  Talid  decree  of  divorce. 

4  Or.  39-46^  TOBBENOB  ▼.  BTBONO. 

AppeaL^-^nry  are  Presoflied  to  liave  Found  every  material  allega- 
tion in  the  eomplaint  in  favor  of  plaintiff,  p.  46. 

Cited  in  Schmit  v.  Day,  27  Or.  117,  89  Pac.  872,  reaffirming  the  rule. 
Cited  in  note  -to  7E  Am.  Dee.  821,  <m  etriking  otit  answer  aa  sham. 

4  Or.  46-52,  JOHNS  ▼.  ICABION  OOTTNTT. 

Ooiiit0b-^<Becor^  of  Court  of  Limited  Jnrladlction  must  show  affirma- 
tively that  jurisdiction  has  been  acquired.  County  court,  in  establish- 
iAg  a.highwi^y,  J8,a  eourt  of  limited  jurisdietion  withiA  the, rule,  p.  49. 

Cited'  in  Btate  v.  Officer,  4  Or.  183,  Bewley  v.  Oiave^,  17  Or.  282, 
80  Pae.  825,  State  v.  Myer,  20  Or.  444,  26  Pac.  307,  Cameron  v.  Waaco 
County,  27  Or.  321,  41  Pae.  161,  Munroe  v.  Thomas,  85  Or^  475,  57  Pac« 
420,  and  Aiulkey  V.  Day,  49  Or,  316,  89  Pac.  958,  all  approving  and 
applying  the  rules;  Grady  v.  Dundon,  80  Or,  386,  47  Pac  916,  holding 
proceedipga  void  where  reooxd  does  not  show  notice. 

Modified  in  Tustin  v.  Gaont,  4  Or.  307,  holding  that  in  probate  mat- 
ters the  coanty  court  has  general  and  superior  jurisdiction;  Monastes 
V.  Catlin,  6 -Or.  121,  conceding  general  jurisdiction  to  eonnty  court 
over  estates  of  insane  persona. 

Highways.— Petition  for  Boad  mnai  Bgtcitf  Place  of  Beginning,  the 
intermediate  points,  and  the  terminal  of  the  road,  p.  49. 

Cited  in  Woodruff  v.  Douglas  County,  17  Or.  322,  21  Pac.  51,  Sims 
V.  Spencer,  30  Or.  342,  47  Pac.  919,  and  French-Glenn  Livestock  Ca 
V.  Harney  Co.,  38  Or.  317,  58  Pac.  86,  all  approving  and  applying  the 
rule;  Canyonville  etc.  Boad  Co.  v.  County  of  Douglbs,  5  Or.  288,  285, 
in  main  and  diBsenting  opinion,  both  upholding  the  rule. 

Highways. — One  Piling  a  Claim  for  Damages  is  not  Estopped  to 
queetien  jurisdiction  of  county  court  to  establish  the  road,  p.  51. 

Cited  in  Woodruff  v.  Douglas  County,  17  Or.  823,  21  Pac.  52,  aillrm. 
ing  and  applying  the  rule. 


«r  NOTES  OQf  OREGON  KEPOBT8. '  4  Or.  52^70 

pointed  out  by  statutei  p.  51. 

Cited  in  Btttii^  ▼.  i>«ig!as  Ommty,  24  O.  409^  86  P»e.  982,  holding 
Botiiee  without  speeifle  date  ini^ffittieat;  Jones  t.  Polk  County,  d6  Or. 
S42,  60  Fae.  205,  atating  mode  «(f  •oqaiiing  juriadiation.  to  eaiablisli 
road* 

4  Or.  62^8,  8TONB  ▼.  OBEOON  OXTT  MFO.  <70. 

Jfa«fe«r  aod  fl«nr9nt.--tAamiipition  of  Obfloaa  .maka.  and  dang^rt 
aToidable  by  use  of  thinking  faculties,  p.  55. 

Cited  in  fiurst  t;  Burnaide^  IS  Or,  530,  6  Paa.  893,  Viohl  ▼.  North 
Plac*  liuviber  Co.,  49  Qr,  300,  80  P&e.  113,  and  Bhist  y.  Paeiflc  States 
Telephone,  48  Or.  39,  84  Pae.  849,  all  following  the  rule;  Johnston  ▼. 
Oregon  8.  L.  ete.  Co.,  118  Ov.  105,  31  Fae.  286,' 'defining  open  aiid  visUkl* 
liska.  Cited  in  notes  to  08  Am.  St.  Bep.  812,  on  Uabilit^  tof  aervant 
for  injuriea  due  to  defeetlT^  maciiiliery  and  applianeea;  92  Am.  Dec. 
217,  on  duty  to  furnish  safe  meaaa  and  applianeea  to  saxranta. 

liaatar  and  Servant. — Oontinnizig  Work  ArdoBd  JCaddiiery  knotni 
to  be  dangeroQB  aa  aiiumptaon  of  rUk^  pi  56.        ' 

Cited  in  Wells  ▼.  Coe,  9'CoIo.  162,  11  Pae.  61,  approTiflg  the  rale. 
Cited  in  note  in  49  L.  B.  A.  50,  on  eontribntory  negligence  in  entering 

or  remaining  in  aU  employment.    -  -  '  ** 

•  .     ■       ».»  ■         ■    •  .  ..       ■  •  '         «  . 

4  Or.  58-^1,  DEABBOBH  t*.  PATTCWi 

JvBtleea  of  Ike  Paab6.^U  Order  t^  If ako  Judgment  of  'J'uatfee  a 
lien,  the  transcript  must  be  filed  with  dsstriet  clerk;  fiHng  of  abstrael' 
won't  do,  p.  60. 

Cited  in  White  f.  Eapeyi  21  Oh -331;  t^Tk^tt,  realKrming  the  rule. 

.  ■    •  -  '  ••    .         •■» 

4  Or.  61-64,  FULTON  T.  EABHABT. 

App«Bl.— Findlnga  of  Court  wl&  not  be  I>iat»r1>ed  tinlese  then  be  n« 
CTidenee  to  support  them,  p.  63. 

Cited  is  HeGhing  ▼.  McPheracm,  47  Or.  76,  81  Pao.'569,  reaffirming 
the  mde. 

AppeaL — Aaatgnmenta  must  8tate  PartiouUtfs  wherein  aetion  below 
was  erroneous,  p.  64. 

Cited  in  Carver  y.  Jackson  County,  22  Or.  63,  29  Pac.  78,  reai&rm' 
ing  the  rule. 

AppeaL— Brldettoe  wiB  not  be  Beviewed  unless  it  is  aB  brought  up, 
p.  64. 

Cited  in  Thomaa  y.  Bowen,  29  Or.  262,  45  Titc.  769,  applying  th^ 
rale. 

« 

4  Or.  64-70,  STATE  T.  BODSON. 

IndlctoMBt;— C6de  Form  Upheld,  p.  65. 

Cited  in  State  t.  Brown,  7  Or.  198,  State  r.  Wlntzihgerode,  9  Or. 
157,  State  ▼.  Ah  Lee,  18  Or.  642,  23  Pae.  425,  State  v.  Woolridge,  45 
Or.  394,  78  Pac.  335,  State  T.  Guglielmo,  46  Or.  253,  79  Paa*  ^9,  $9 
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L.  B.  A.  406, 6tot#  ▼«  Bddj,  40  Qf.  628^  81  Am.  9tf^  and  XTahad  SUtes 

T.  Clark,  46  Fed.  640,  all  to  same  effect. 

Homidde^-^Ittcbttisraiilcaled  Thf  6»to  tm  Bvldmoe,  p.  97. 

Cited  in  8t«t*  ▼.  Wiliiamt,  «0  Lb.  Ann.  170,  t  Soiri:li,  6S0,  vtatfaiir 
wlken  micoaiiHt&ieated  thrieBts  ina^r  be  iNroTed;  State  ▼.  BaitmeeB,  3S. 
Or.  127,  54  Pac.  172,  admitting  evidence  of  threats  as  tending  to  show 
that  deceased  waft'  the  aggressor.  Cited  in  notes  in  17  L.  B.  A.  655,  on 
evidence  of  threati^  oit  ifccensed,  o^  of  person  Injnrvd  or  killed;  8  L.  B. 
A.,  N.  6.»  825,  626,  da  t^Memte  of  anteeedent  lk?««iB  o8  trial  lor 
homicide. 

Orlmiiial  La#.— finrar  aot  Balsed  Below  will  not  be  considered,  p.  67. 

Cited  in  State  ▼.  Zorn,  22  Or.  592,  30  Pae.  317,  reaffirming  the  mle. 

4  Or.  7ar9^  BMIXH  T.  ELUBNDAUS  lOUi  Oa 

AppaoL-— Dafanlt  Jndgmank  ia  not  An^iaUa,  p.  78. 

Cited  In  8tste  t«  Lcasia,  48  Or.  411,  78  Pac  829^  appro^ng  the  tnle; 
Askrew  V.  SqaAre,  »  Or.  288,  46  Paa.  779,  holdiBg  that  no  appeal  Iloa 
from  voidable  judgftant. 

Judgment — When  Default  Judgment  may  be  Tak«i,  p.  71. 

Cited  in  Tmllenger  ▼.  Todd,  5  Or;  87,  89,  applying  the  mlo. 

4  Or.  7^76^  WABNEB  ▼.  ISYBBB. 

Mandamna  is  Proper  Bemedy  to  Compel  Officer  to  deliver  to  his 
successor  appurtenances  belongizig  to  the'  oActf,  p.  78. 

Cited  tn  Steveae  t.  €artep,  87  Or.  663i  40  Pae.  1976,  81  L.  B.  A. 
842,  Terri,toi7  v.  Shearer,  2  DaJt  846^  8  N.  W.  139,  and  @UU  ▼.  Hjrlaad, 
75  Neb.  769,  107  N.  W.  114,  all  approving  the  rule. 

Mandamwaf^iTiidgr  tba  O04a  tba  OObo  of  the  Wvit  ia  {tfeeisely  the 
same  as  it  was  at  common  law,  p.  73. 

Cited  in  I>urham  v.  Monumental  ete.  Hln.  Os.,  9  Or.  44,  EDaberstaaw 
T.  Sean,  11  Or.  43i4,  SO  Am.  Bep.  481,  5  Pa*.  809,  and  Slemmoaa  r. 
Thompson,  23  Or.  219,'31  Pac.  515,  all  reaffirming  the  mle. 

If  andaaiua^-r-liUt  cannot  ba  Uaed  to  Tky  Title  to  Offlica^  pw  78. 

Cited  in  Biggs  v.  McBride,  17  Or.  652,  21  Pac.  882,  5  L.  B.  A.  IIK, 
Cameron  t»  Parker,  8  OkL  308,  839^  8«2,  38  Pae.  25,  86,  97,  and  In  re 
Torney,  7  Misc.  Bep.  (N.  Y.)  262,  27  N.  Y.  Supp.  914,  aU  foUowing 
the  raleu 

Beconciled  in  Kline  v.  McEelvey,  57  W.  Ya.  30,  32,  49  S.  B.  896, 
892,  holdiiftg  mandamus  proper  tq  compel  r^toration  to -office  of  party 
having  clear  prima  facie  right  thereto.  Cited  in  notes  to  98  Am.  St. 
Bep.  886,  oa  mandamfas  as  proper  remedy  agfiinst  public  officers;  12 
Am.  Dec.  29,  30,  on  mandamus  to  restore  to  or  determine  title  to  office; 
31  L.  B.  A.  343,  347,  349,  360,  on  mandamus  to  compel  surrender  of 
office. 

Election.— DedsLon  of  Board  of  QaavaaBBoiv  Tbo— b  TrioiieOB^  must 
atond  uUtil  set  aaide  by  a  eompetent  tribunal,  p^  76. 

Cited  in  State  ▼.  Johnson,  88  Ftau  12, 16>8ottth.  789,  81  U  B.  A.  357, 
appraving.  the  rule. . 
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4  Or.  7e-«0,  K.  WL  HtonSTAHT  OEUBOH  T.  ADAMUL 

Sqnlty. — ^DertTAtion  and  Bzt«iit  of  JintBdictloii,  pp.  82,  83. 

Cited  iA  Be  Jokn'a  WiU,  80  Or.  510,  47  Pae.  346,  36  L.  B.  A.  242, 
holding  that  oquitj  hae  inherent  jorSsdietion  over  charitable  tmsti; 
Gtllaen  v.  Hope,  75  Ped.  760,  holding  that  where  there  ia  no  plain, 
ipeedj  and  ade^ate  remedy  at  law,  equity  may  be  invoked. 

4  Or.  89-92,  BBOWK  y.  BABPEB. 

Mechanic's  Uen. — ^Assignee  of  Claim  cannot  Perf  ect|  p.  00. 

Cited  in  Fleming  ▼.  Greener,  41  Ind.  App.  80,  83  K.  fi.  355,  Brown 
▼.  Chicago  etc.  By.  Co.,  36  Mo.  App.  461,  and  O'Connor  y.  Current 
Biver  B.  Co.,  Ill  Mo.  193,  20  S.  W.  18,  all  holding  that  assignee  of 
d&im  has  no  right  to  lien.  Cited  in  note  to  49  Am.  St.  Bep.  530,  532, 
on  assignment  of  mechanics^  liens. 

Hechanics'  Xiieua. — ^Perfected  Uen  is  Aasignable,  p.  91. 

Cited  in  Brown  ▼.  School  Dist.  No.  84^  48  Kan.  712,  29  Pae.  1071, 
reaffirming  the  mle;  The  yictorian  No.  2,  Sutton  ▼.  The  Victoriani 
26  Or.  197,  46  Am.  St.  Bep.  616,  41  Pac.  1103,  applying  the  role  to  a 
maritime  Hen. 

Mechanics'  Liens. — ^Bi^t  to  Iiien  is  a  Personal  PriTllega,  p.  9L, 

Cited  in  Coffey  t.  Smith,  52  Or.  540,  97  Pac.  1080,  and  Alderson  ▼. 
Lee,  52  Or.  98,  96  Pae.  237,  to  point  that  to  constitute  a  lien  the 
statute  must  be  complied  with  in  every  requirement;  Hughes  ▼. 
Hoover,  8  Cal.  App.  150,  84  Pac.  683,  to  point  that  lien  is  a  statutory 
right  under  legislative  control;  Hughes  T.  Lansing^  34  Or.  121,  75  Am. 
St.  Bep.  568,  55  Pac.  96,  holding  that  waiver  of  claim  for  materials 
waives  lien. 

4  Or.  92-96^  FOBBir  T.  DBAUBT. 

PlaadiBg;— To  be  ahasn  ABegattMis  nnst  be  False  in  fact  and 
pleaded  in  bad  faith,  p.  96w 

Cited  in  Miser  y.  O'Shea,  37  Or.  285,  82  Am.  St.  Bep.  751,  62  Pac. 
492,  and  BandaU  ▼.  Simmons,  40  Or.  556,  67  Pae.  514,  both  applying 
the  mle.  Cited  in  notes  to  118  Am.  St.  Bep.  640,  648,  on  sham  plead- 
faigs;  73  Am.  Dee.  5S1,  en  striking  ent  answer  as  shaau 

4  Or.  96-98,  O'BIIiEY  ▼.  WILSON. 
This  ease  haa  not  been  cited. 

4  Or.  101-106,  HOOBE  ▼.  FLOYD. 

Fraadnlent  Oosreyances. — ^Presaniptio&  of  Trvad  ftrom  Betention  of 
Possession,  p.  103. 

Cited  in  McCully  v.  Swackhammer,  6  Or.  440,  reaflirming  the  rule; 
Ehrman  v.  Astoria  etc«  Co.,  26  Or.  380,  38  Pae.  306,  a  miscltation. 
Cited  in  notes  in  3  L.  B.  A.,  N.  S.,  423,  on  burden  of  proof  in  suii 
for  failure  to  execute  process;  30  Am.  Bee.  487,  on  measure  of  dam- 
ages for  not  returning  execution. 

4  Or.  105-118,  AinnSBSOir  ▼.  BAXTSB. 
Mortgages.-*Oii^  Uen  la  C^reated,  title  remains  in  mortgagor,  p. 

uo. 
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Cited  in  Tbompton  ▼.  Karsball,  21  Or.  176,  2?  Pke.  959,  Meier  t. 
Kelly,  22  Or.  138,  29  Pftc.  266,  Marx  t.  La  Bocqne,  27  Or.  47,  89  Pac. 
402,  Security  Bayings  etc.  Co.  ▼.  Loewenberg,  38  Or.  161,  62  Pac.  649, 
Dekam  ▼.  Multnomali,  38  Or.  256,  63  Pac.  496,  Kaeton  v.  Storey,  47 
Or.  152,  114  Am.  St.  £ep.  912,  80  Pac  218,  Noble  v.  Watkins,  48  Or. 
520,  87  Pae.  772,  Teal  v.  Walker,  111  U.  8.  251,  4  Sup.  Ct.  Bep.  420, 
28  L.  ed.  418,  Savings  &  Loan  Society  v.  Multnomah  Co.,  169  U,  S, 
426,  18  Sup.  Ct.  Bep.  392,  42  L.  ed.  804,  Gest  v.  Packwood,  34  Ped. 
373,  13  Saw,  202,  McManness  v.  Paxson,  37  Fed.  299,  Lewis  t.  Wells, 
85  Fed.  902,  Witherell  v.  Wiberg,  Fed.  Cas.  No.  17,917,  4  Saw.  232, 
Semple  v.  Bank  of  British  Columbia,  Fed.  Cas.  No.  12,659,  5  Saw.  88, 
and  Semple  y.  Bank  of  British  Columbia,  Fed.  Cas.  No.  12,660,  5  Saw. 
394,  all  reaffirming  and  applying  the  rule]  Benshaw  v.  Taylor,  7  Or. 
321,  holding  heirs  of  mortgagor  necessary  parties  to  foreclosure  suit. 
Cited  in  note  to  116  Am.  St.  Bep.  657,  662,  664. 

Mortgages. — ^Fbreclosure  Suit  is  a  Proceeding  in  Bern  and  absence 
of  mortgagor  from  state  does  not  extend  time  limit,  p.  111. 

Cited  in  Eubanks  y.  Leveridge,  Fed.  Cas.  No.  4544,  4  Saw.  274,  re* 
affirming  the  rule;  George  v.  Butler,  26  Wash.  463,  90  Am.  St.  Bep. 
756>  67  Pac.  266,  57  L.  B.  A.  396,  holding  that  absence  of  mortgagor 
does  not  stay  statute  in  fayor  of  his  grantee;  Wells  y.  Scan  Ian,  124 
Wis.  233,  102  N.  W.  573,  holding  that  absence  of  both  parties  does 
not  toll  statute;  Zoll  y.  Carnahan,  83  Mq.  43,  not  deciding  whether 
rule  applies  to  foreclosure  of  vendor's  lien;  Menzel  y.  Hinton,  132  N. 
C.  668,  95  Am.  St.  Bep.  647,  44  S.  E.  388,  dissenting  opinion,  majority 
holding  that  statute  of  limitations  is  not  applicable  to  foreclosure 
under  power  of  sale;  Allen  y.  O'Donald,  28  Fed.  348,  holding  that 
action  to  foreclose  is  not  barred  so  long  as  the  debt  is  not;  Colonial 
etcu  Mtg.  Co.  y.  Nos^hwest  TAireaher  Co.,  14  N.  IX  166,  116  Am.  St. 
Bep.  642,  103  N.  W.  925,  70  L.  B.  A.  814,  dlflsenting  opinion,  majority 
holding  that  foreclosure  suit  is  action  in  personam,. 

Overruled  in  Simonson  y.  Nafis,  36  App.  Div.  475,  66  N.  Y.  Sn^p. 
450,  holding  rule  different  in  New  York.  Cited  in  notes  in  12  Am. 
Dee.  369,  371,  on  limitations  in  equity;  26  L.  B.  A^  N.  S.,  901,  on 
effect  of  mortgagor's  absence  from  state  to  toll  limitations  as  against 
foreclosure  against  his  grantee. 

Mortgages. — ^Possessory  Bights  of  Parties  -are  not  Zkrrolved  in  suit 
to  foreclose,  pp.  112,  113. 

Distinguished  in  Boberts  y.  Sutherlin,  4  Or.  222,  involving  l^ggl 
effect  of  entry  by  mortgagee  with  assent  of  mortgagor. 

4  Or.  114-119,  CBOSS  ▼.  CHICHESTEB. 

Appeal. — ^Leave  to  File  Undertaking  mnst  be  Asked  before  motion 
to  dismiss,  p.  115. 

Cited  in  Alberson  v.  Mahaffey,  6  Or.  413,  and  State  v.  McKinmore, 
8  Or.  207,  both  following  the  rule. 

Overruled  in  Elwert  v.  Norton,  34  Or.  571,  51  Pae.  1098,  and  Fleinch- 
ner  v.  Bank  of  McMinnville,  36  Or.  555,  61  Pac,  88^  both  permitting 
new  undertaking  to  be  filed. 
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Cit^d  in  Young  ▼.  Haghes,  39  Or.  597,  66  Pae.  273,  approving  thf 
decision. 

4  Or.  119-123,  KEWBQX  ▼.'OBSENWOOB. 

Stfttntes. — ^TliOBe  Bopaaling  or  Afleotlng  the  Remedy  skonid  not  be 
extended  to  eniti  brought  before  the  repeal,  p.  122. 

Cited  in  Smith  t.  Kelly,  24  Or.  472,  83  Pae.  645,  City  ol  Seattle  ,▼. 
CConnell,  16  Wash.  630,  48  Pac.  414,  and  Campbell  y.  Iroa-Silyer 
Mis.  Co.,  83  Fed.  646,  27  C.  C.  A.  646,  all  following  the  rule. 

Beformation^ — ^Party  Seeking  Oorreetion  for  Blivtake  mnflt  establish 
the  fact  by  clear  and  satisfactory  proof,  p.  123. 

Cited  in  Lewis  v.  Lewis,  4  Or.  179,  and  Ramsey  y.  Loomis,  6  Ot. 
374,  both  following  the  rule. 

4  Or.  124-132,  FITZBB  Y.  BUSSEL. 

Judgment. — ^Action  wUl  not  Lie  on  Judgment  unless  necessary  to 
protect  rights  of  creditor,  pp.  127-131. 

Cited  in  Hummer  t.  Lamphere,  32  Kan.  441,  49  Am.  Bep.  491,  4  Pac. 
866,  868,  Bustainilig  the  logic  of  the  rule  but  regarding  the  contrary  ae 
stare  decisis  in  Kansas;  Bettman  y.  Cowley,  19  Wash.  225,  ^3  Pac.  59, 
40  L.  B.  A.  815,  dissf^ntii^  opinion,  majority  holding  thai  the  owner  of 
a  judgment  has  a  common-law  right  to  sue  on  it;  Bowman  y.  Holman, 
53  Or.  459,  99  Pac.  425,  levying,  the  qjjestion  updecj^dedj  Solenv,. Vir- 
ginia etc.  B.  B.  Co.,  15  Noy.  323,  331,  dissenting  and  concurring  opin- 
ions, majority  hoiking  that  action  can  be  maintained  on  a  judgment 
when  there  is  no  necessity  for  it;  Bteyena  y.  Stone,  94  Tex.  417,  86  Am. 
St.  Bep.  861,  60  S,  W^  .959,  apprpying  the  rule  but  distinguishing  ^he 
facta. 

Disapproyed  in  Haupt  y.  Burton,  21  Mont.  576,  69  Am.  St.  Bep.  698, 
55  Pac.  112,  following  contrary  decisions;  Citizens'  Nat.  Bank  y. 
Lucas,  26  Wash.  423,.  90  Am.  St.  Bep.  .748,  67  Pac.  254,  56  L.  B.  A. 
812,  holding  that  right  of  action  on  judgment  accrues  when  it  is  ren- 
dered. Cited  in  note  to  76  Am.  Dec.  540,  as  to  when  action  lies  on 
judgment. 

4  Or.  132-152,  BB0WN  ▼.  FLEISCHKBB. 

State. — ^Treasurer  is  not  Bound  to  Pay  Warrants  when  no  appro- 
priation has  been  made  for  their  payment,  p.  135. 

Cited  in  Journal  Pub.  Col  y.  Kenney,  State  Auditor,  9  Mont.  397, 
24  Pae.  98,  holding  that  auditor  cannot  be  compelled  to  draw  warrant 
until  appropriation  is  made;  May  y.-Bioe,  91  Ind.  551,  holding  that 
money  cannot  be  appropriated  by  joint  resolution;' Territory  y,  Scott, 

3  Dak.  430,  20  N.  W.  421,  discussing  delegation  of  legislatiye  power. 
Oyerruled  in  Shattuck  y.  Kincaid,  31  Or.  400,  49  Pac.  764,  compel- 
ling secretary  to  draw  warrant  for  payment  of  officer's  salary. 

4  Or.  153-156,  OHAMBEBS  y.  CHAMBEBS. 

Public  Landa.— Descent  of  Lands  Under  Donation  Act,  p.  165. 
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Cited  in  Proebstel  t.  Hoftte/15  IM.  585,  8  Btm,  (M,  i^protiag  th« 
role. 

4  Or.  167-168,  STATE  T.  FAOKABD. 

Officers. — ^Indlctment  for  Talcing  Illegal  Feet,  p.  KM. 

Cited  in  State  ▼.  Perham,  4  Or.  189,  190,  State  ▼.  Ah  San,  14  Or. 
348,  13  Pac.  304,  and  State  t.  Shaw,  ^  Or.  291,  89  Plae.  1029,  all  up- 
holding the  doctrine.  Cited  in  note  to  94  Am.  Dee.  255,  on  charging 
crime  in  language  of  statute. 

4  Or.  168-171,  HILLBIAN  y.  SHANVAHAK. 

Indemnity  .—Bond  not  to  Bngage  In  Business  cannot  be  assigned, 
p.  166. 

Overruled  in  Webster  t.  Buss,  61  N.  H.  47,  holding  that  snch  bond 
inures  to  benefit  of  assignee  of  business. 

4  Or.  171-176,  OABNET  Y.  BABBETT. 

Courts. — ^Fower  of  Oonrt  to  Make  Rules  Is  Inherent,  p.  175. 

QLted  in  Coyote  etc^  Min.  Co.  v.  Buble,  9  Or.  122,  and  State  T. 
Birchard,  35  Or.  486,  59  Pac.  469,  both  upholding  the  rule. 

4  Or.  177-180,  LEWIS  ▼.  IiSWIS. 

Bef ormatlon. — Evidence  of  Mistake  must  be  Clear  and  satisfactory, 
p.  179. 

Cited  in  Bamsey  y.  Loomis,  6  Or.  874,  to  point  that  parol  evideuce 
is  admissible. 

Boundaries. — ^Permanent  and  Visible  Monuments  control  calls  for 
lines,  angles  and  surfaces,  p.  179. 

Cited  in  Baymond  y.  Coffey,  5  Or.  185,  King  T.  Brigham,  19  Or. 
566,  25  Pac.  152,  and  Albert  v.  City  of  Salem,  39  Or.  474,  65  Pac.  1071, 
all  reaffirming  the  rule;  Weiss  v.  Oregon  etc.  Co.,  13  Or.  497,  11  Pac. 
256,  holding  the  stream,  and  not  the  meander  lines,  the  tnie  boundary; 
Miller  v.  White,  23  Ha.  307,  2  South.  617,  holding  federal  survey  con- 
trolling.  Cited  in  notee  in  129  Am.  St.  Bep.  997,  on  location  of  bound- 
aries; 30  Am.  Dec.  737,  on  inconsistency  or  uncertainty  in  description 
or  boundaries  of  land. 

Equity. — ^Locality  of  Lost  Boondary  Stake  may  be  fixed  in  either 
law  or  equity,  p.  180. 

Cited  in  Watkins  ▼.  Childs,  80  Vt.  108,  66  Atl.  808,  approving  the 
rule.  Cited  in  note  in  15  Am.  Dec.  748,  on  equity  jurisdiction  over 
/confused  boundaries. 

4  Or.  180-184,  STATE  ▼.  OFFICEB. 

Courts. — County  Court  is  a  Court  of  Special  and  limited  jurisdic- 
tion, p.  183. 

Modified  in  Monastes  v.  Catlin,  6  Or.  121,  Bewley  v.  Graves,  17  Or. 
282,  20  Pac.  325,  State  v.  Myer,  20  Or.  444,  26  Pac.  307,  Lime  v. 
Spencer,  30  Or.  341,  47  Pac.  919,  and  Tustin  v.  Gaunt,  4  Or.  307,  all 
confining  the  rule  to  cases  in  which  county  court  acts  as  board  of 
county  commissioners. 
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HigliwApB.'^'^tooQnt  JSIioiild  Mbow  A0nii»tiT6|y  Tli»t  tlie  SHtute 
requiriiig  notiee  of  proposed  high wnj  wa9  utrictly  complied  witk,  p. 
184. 

Cited  is  N«rtli«m  Faoifle  etc.  Co.  t.  City  of  Portland,  U  Or.  Sa,  13 
Pac.  707,  and  Grady  v.  Dundow,  30  Or.  336,  47  Pac.  916,  both  apply- 
ing the  rule;  Minard  t.  Douglaa  County,  9  Or.  213,  210,  indicating 
that  proof  of  service  should  state  where  the  notices  were  posted; 
Hnnroe  v.  Thomas,  35  Or.  175,  57  Pae.  420,  hflding  that  record  of 
justice  court  must  show  jurisdictional  facts;  Parker  y.  Pt.  Worth  etc* 
By.  Co.,  84  Tex.  336,  U9  3.  W.  pl9,  applying  the  rule  to  condemnation 
proceedings.  Cited  in  anote  to  94  Anu  Dee.  765,  on  loss  of  lien  by 
pledgee's  surrender  of  possession. 

4  Or.  184-188,  STATE  V.  "WtLBT. 

jQSticeB  of  tbe  Peace. — ^Police  Judge  of  Olty  may  be  Mftde  ex  officio 
justice  of  the  peace  or  given  concurrent  juri^jliction,  p.  186. 

Cited  in  Multnomah  County  v.  Adams,  6  Or.  115,  and  Clemmeusen 
V.  Peterson,  35  Or.  51,  56  Pac.  1016,  both  approving  the  rule;  City  of 
Portland  v.  Denny,  6  Or.  I6l,  164",  holding  that  police  judge  ie  entitled 
to  compensation  under  general  laws  when  acting  as  justfioe  of  the 
peace. 

4  Or.  188-100,  STATE  ▼.  PEBHAM. 

Indictment. — ^Insufflciency  of  DeattlyCiaii  at  QliilM,  p.  189.^  i 

Cited  in  State  v.  Shaw,  22  Or.  ^1^.89  9ac.  1089,  applying  the  rule. 

Cited^  in  note  iOf  94  aUn^  Dec.  854^  en  barging  csime  Ie'  languag!^  of 

-statutes.    •  ■  '  •   •  ■  I   ; 


4  Or.  190-197^  FBAEBT.v, 

Husband  and  Wife* — ^Wif^s  Coutract  to  Oouvey  cannot  be  specifi- 
cally enforced,  pp.  196,  197. 

Cited  in  Hass  ▼.  Sedlak,  9  Or.  465,  holding  married  woman  inca- 
pacitated to  mortgage  land; 

Distinguished  in  Klecka  v.  Ziegler,  81  Md.  486,  32  Atl.  243,  ubddr 
different  statutes.  Cited  in  J^Qifi  in  ^iXc  Bb.A.  7.B%  on  spexufic, per- 
formance of,  contracts  for  conveyance  wiere  wife  refuses  to  join. ' 

Husband  and  Wife. — Wbdre  Married  Woman  ^as  Eecl^ited  Proceeds 
of  Sale  of  land  and  purchaser  has  made  improvements^  Such  expendi- 
tures must  be  charged  to  her  in  setting  aside  the  sale,  p.  197. 

Cited  in  Finlayson  v.  Pinlayson,  17  Or.  3^7,  11  Am.  St.  Rep.  836, 
21  Pac.  60,  8  L.  B.  A.  801,  applying  the  rule  in  favor  of  husband 
making  improvements  on  land  deaded  to  wife;  Ware.  v.  Hamilton 
Brown  Shoe  Co.,  92  Ala.  150,  9  South.  137,  applying  the  rule  in  favor 
of  creditors  and  against  fraudulent  grantee;  Wood  v.  Baybum,  18  Or. 
8,  9,  22  Pae.  523«  charging  amount  of  purchase  price  against  wife's 
land. 

4  Or.  198*199,  STATE  ▼«  SPOBSS. 

Criminia  Iaw.— Aoensed  most  be  Present  Whan  VArdlot  Is  reeeivedy 
p.  199. 
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Cited  in  8€*te  t.  Oartwri^lit^  10  Or.  K^,  lioldiiig  tlst  reeord  must 
show  this  fact.  Cited  in  notee  to  68  Am.  Dec.  2B4,  on  necessity  of 
personal  presence  of  accused;  14  L.  B.  A.^  N.  S.,  605,  on  right  of  ae- 
ensed  to  waive  presence  at  receipt  of  verdict  upon  trial  for  felony. 

4  Or.  200^206,  STATB  ▼.  DOUGHEBTT. 

Indictment. — Description  of  Offense,  p.  203. 

Cited  in  State  ▼.  Doty,  5  Or.  492,  493,  following^  the  rule;  Ktzpat- 
rick  v.  United  States,  17S  XT.  S.  308,  20  Snp.  Ct.  Bep.  944,  44  L.  ed. 
1080,  applying  the  rale  to  indictment  for  murder. 

Distinguished  in  State  V.  Ah  Sam,  14  Or.  348,  13  Pac.  304,  holding 
indictment,  for  smoking  opium,  in  language  of  statute,  sufficient;  State 
▼.  Shaw,  22  Or.  291,  29  Pac.  1029,  where  defendant  was  charged  with 
depositing  sawduat  in  a  river. 

4  Or.  206-208,  SHEFABD  ▼.  HAWLET. 

Animals. — ^What  is  an  Estray  and  Bight  to  Take  TTp  and  post,  p.  207. 

Cited  in  Stewart  v.  Hunter,  16  Or,  63,  8  Am.  St.  Bep«  267,  16  Pac. 
877,  87St»  referring  to  the  case  in  reviewing  instructions  based  on  it. 
Cited  in  note  in  28  Am.  Bep.  501,  as  to  when  animals  are  running  at 
large. 

I        y 

4  Or.  200^210,  UQWIB  ^4  LBWI& 

AppeaL — ^Bequisites  of  Notice^  p.  210. 

Cited  in  Weiss  v.  Board  of  Gommrs.,  S  Or.  529*,  Laneaster  ▼.  "ilC" 
Donald,  14  Or.  266,  12  Pac.  376,  Carver  t.  Jackson  Co.,  22  Or.  63,  29 
Pac.  78,  and  Mendenhall  v.  Elwert,  36  Or,  379,  52  Pae.  23,  all  approv- 
ing the  rule;  Neppach  v.  Jordan,  13  Or.  247,  10  Pac.  342,  stating  what 
constitutes  sufficient  description*^  of  judgment;  Weitzman  v.  Handy,  1 
Alaska,  662,  applying  the  rule  to  appeal  from  justice  to  district  court; 
Christian  v.  Evans,  5  Or.  254,  applying  the  rule  where  the  notice 
failed  to  deecrijt^e  the  judgment. 

4  Or.  210-215,  BOBEBTSON  T.  GBOVES. 

Municipal  Oorporationa. — Jnrisdiction  of  Oomicil  to  Determine  Elec- 
tion Contest,  p.  212. 

Cited  in  Simon  v.  Portland  Common  Council,  9  Or.  443,  holding  that 
council  is  final  judge  of  election  of  mayor  and  its  members  and  its 
decision  not  reviewable. 

4  Or.  219-225,  BOBEBT8  ▼.  StJTHEBIiIK. 

Mortgagee. — ^Mortgagee  in  Poflsesslon  With  Permission  of  Mortgagor 
may  hold  premises  until  his  debt  is  paid,  p.  223. 

Cited  in  Pee  v.  Swingly,  6  Mont.  600,  13  Pac  377,  Spect  v.  Spect, 
88  Cal.  443,  22  Am.  St.  Bep.  314,  26  Pac.  205,  Moncrieff  v.  Hare,  38 
Colo.  236,  87  Pac.  1087,  7  L.  B.  A.,  K.  S.,  1001,  lAmbert  v.  Howard, 
49  Or.  346,  90  Pae.  151,  Fulton  v.  Levy,  21  Keb.  483,  32  N.  W.  309, 
Edwards  v.  Wray,  12  Fed.  44,  11  Biss.  251,  The  HoUaday  Case  (Hickjx 
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.7.  Hollada^),  ^29  ITed.  230,  a^a  WitheToll  y.  Wibarg,  Fed,  Cas.  No. 
17,917,  4  Saw.  2^2,  all  approving  and  applying  the  role;  Benshaw  v. 
TavloT,  7  Or.  325,  holding  that  mortgagee  receiving  rents  and  profits 
should  apply  them  on  the  debt;  Cook  v./Coopfr,  18  Or.  147,  17  Am.  Set. 
Bep.  709,  22.Pac.  946,  7  L,  B.  A.  273,  approving  and  extending  the 
rale;  Kelso  v.  Norton,  65  Kan.  790,  93  Am.  St.  Bep.  308,  70  Pac  900, 
applying  the  rule  where  a  purchaser  at  void  foreclosure  sale  was  let 
into  possession  by  the  mortgagor;  Coles  v.  Meskimen,  4S  Or.  56,  8^ 
Pac.  68,  applying  riile  to  vendee  in  possession;  Boggs  v.  Douglass,  105 
Iowa,  347,  75  N.  W.  186,  ho^bding  thai  •  moc^giisee  is  •  porchAs^r 
within  the  meanijDg  of  the  recording  act;  Teal  v.  Walker,  111  U.  S. 
251,  4  Sup.  Ct.  Bep.  420,  28  L.  ed.  418,  to  point  that  mortgagee  is  not 
entitled  to-  rents  and  profits  until  he  gets  possession  by  foreclosure; 
Semple  v.  Bank  of  British  Columbia,  Fed«  Gaa.  No.  12,660,  5  Saw,  a94, 
and  Gest  t.  Packwood,  34  Fed.  373,  1^  Saw.  202,  both  to  point  that 
mortgagee  haa  no  interest  or  estate  in  the  premises. 

Distinguished  in  De  Lashmutt  y.  Sellwood,  l6  Or.  322,  where  mort- 
gagee did  not  get  poasession  with  consent  of  mortgagor. 

Mortgages. — ^Wliero  There  is  a  .Kote  «nd  Jfostgi^  the  latter  la  a 
mere  incident  of  the  debt  aBd  passes  by  assignment  of  the  note,  p.  224. 

Cited  in  Barringer  t.  Loder,  47  Or.  229,  81  Pac.  780,  reaffizming  the 
rale.  .    . 

i  Or.  225-235,  MATHEWS  T.  HDDT. 

Beformation. — Correction  Qt  Error  In,  Deecrlptioo,  p.  229. 

Cited  in  Bamsey  y.  Loomis,  6  Or.  374,  holding  that  landa  omitted 
by  mistake  may  be  inserted  in  the  description. 

Judicial  Sale. — OrdiNr  Gonflnaing  is  Oonclnaiye,  p.  233. 

Cited  in  McBae  v.  Daviner,  8  Or.  65,  Leinenweber  v.  Brown,  84  Or. 
553,  34  Pae.  477|  Otis  Bros.  &  Co.  y.  Kaah,  26  Wash.  45,  66  Pac  113, 
and  Bbner  v.  Hciid^  2  Alaska,  605,  all  following  the  rule;  Dawson  v. 
Helmea,  30  Minn.  112,  14  N.  W.  463,  stating  effect  of  confirmation  of 
guardian's  sale;  Semple  y.  Bank  of  British  Columbia,  Fed.  Cas.  No. 
12,659,  5  Saw.  88,  stating  effect  of  confirmation  of  foreclosure  sale. 
Cited  in  note  in  U  Am.  Dec  196^  on  execution  sale  .of  equity  of  re- 
demption. 

4  Or.  235-249,  TAGOABT  V.  BISLET. 

EetoppeL — ^By  Deed,  and  Transfer  of  Alfter-acqnlred  Title,  p.  240. 

Cited  in  Wilson  v.  McEwan,  7  Or.  108,  Bayley  y.  McCoy,  8  Or.  261, 
263,  Baymond  y.  Jlavel,  27  Or.  243,  40  Pae.  165,  Gardner  v.  Wright, 
49  Or.  624,  91  Pae.  292,  Hardenberg  y.  Bay,  33  Fed.  818,  13  Saw.  158, 
aad  United  States  v.  California  etc.  Land  Co.,  148  U.  S.  47,  13  Sup. 
Ct.  Bep.  458,  37  L.  ed.  362,  all  approving  and  applying  the  rule;  West 
Seattle  etc.  Co.  y.  Novelty  Mill  Co.,  31  Waah.  443»  72  Pac.  72,  apply- 
ing the  rale  to  qnitelaim  deed. 

Distinguished  in  Salem  Imp.  Co.  y.  McCourt,  26  Or,  104,  41  Pac. 
1107,  where  the  grantor  was  the  state,  against  whom  estoppel  is  in- 
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applicable.    Cited  in  note  to  ffS  Am.  8t.  Bep.  119^  on  eo^enant  fo( 
quiet  enjoyment. 

4  Or.  249-258,  HAVKAH  ▼.  'WELLS. 

Ball.— Partlea  and  Pleading  In  Action  on,  pp.  250-254. 

Cited  in  Malheur  County  v.  Carter,  52  Or.  018,  620,  624,  98  Pae. 
490,  491,  492,  upholding  the  rules.  Cited  in  note  in  26  Am.  Dee.  671^ 
on  certainty  in  eontraet  as  requisite  to  apeeiilc  performance. 

4  Or.  26^261.  DEBXBNT  ▼.  BELFIL& 

Abatement. — ^Matter  in  Abatement  not  Headed  Ii  waived  and  can- 
not be  proTcd,  p.  259. 

Cited  in  Bump  t.  Cooper,  20  Or.  529,  26  Pac.  849,  Bridal  Veil  Lum- 
ber Co.  T.  Johnson,  25  Or.  108,  34  Pac.  1027,  McClung  v.  McPherson, 
47  Or.  86,  82  Pac.  13,  In  re  Morgan's  Estate,  46  Or.  242,  78  Pac.  1030, 
and  Elliott  t.  Kuzek,  8  Alaska.  589,  aU  reaffirming  and  applying  the 
rule. 

4  Or.  26(^261,  MOOBB  ▼.  PLOTD. 

Appeal — ^By  Accepting  the  BenefltB  of  a  Tadgment  a  party  waives 
the  right  to  appeal  from  it,  p.  261. 

Cited  in  Inverarity  ▼.  Stowell,  10  Or.  266,  Merriam  ▼.  Victory  Min- 
ing Co.,  37  Or.  324,  66  Pac.  76,  Bechtel,  y.  Bvana,  10  Idaho,  150,  77 
Pae.  213,  In  re  Black's  Estate,  32  Mont.  54,  79  Pac.  555,  Boots  ▼ 
Boring  Junction  ti.  Co.,  50  Or.  3ll,  92  Pac.  816,  Oregon  Electric  By. 
Co.  V.  Terwilliger  Land  Co.,  51  Or.  114,  93  Pac.  336,  and  Elwert  v. 
Marley,  53  Or.  594,  99  Pac.  888^  101  Pac.  671,  all  approving  and  apply- 
ing the  rule;  Portland  Const.  Co.  v.  O'Neil,  ti  Or.  57,  82  Pac.  765, 
applying  the  mle  where  appellant  accepted  money  deposited  in  satis- 
faction of  judgment;  Bush  v.  Mitchell,  28  Or.  97,  41  Pac.  156,  applying 
rule  where  party  accepted  benefit  of  part  of  decree;  In  re  Baby's  Estate, 
87  Cal.  203,  22  Am.  St.  Bep.  239,  25  Pac.  405,  where  party  accepted 
payment  in  full  satisfaction;  Thomas  v.  Booth -Kelly  Co.,  52  Or.  536^ 
132  Am,  St.  Bep.  713,  97  Pac.  1079,  allowing  fact  to  be  proved  by  evi- 
dence outside  of  record;  Meaders  v.  Oray,  60  Miss:  407,  45  Am.  Bep. 
414,  not  deciding  whether  acceptance  of  amount  adjudged  due  pre- 
cludes appeal.  Cited  in  notes  to  45  Am.  St.  Bep.  271,  on  appeal  after 
satisfaction  of  judgment;  13  Am.  Dec.  548,  on  waiver  of  appeal  or 
right  of  review. 

4  Or.  261-269,  WILLAHBTTE  FBEXGHrriNO  CO.  ▼.  STAMllCrB. 

Corporations. — Subscription  of  Whole  Amount  of  Stock  not  prere- 
quisite to  incorporation,  p.  268. 

Cited  in  ABtoria  etc.  Co.  v.  Hill,  20  Or.  180,  25  Pac.  380,  and  Graeb- 
ner  v.  Post,  119  Wis.  397,  100  Am.  St.  Bep.  890,  96  N.  W.  784,  both 
approving  and  applying  the  rule;  People  v.  National  Savings  Bank, 
129  111.  625y  22  K.  S.  288,  requiring  entire  capital  paid  in  under  stat- 
ute creating  a  bank.    Cited  in  note  to  100  Am.  St.  Bep.  893. 
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CtorporatiOBfl^-Aiilhorlty  of  DlMcton  to  AsBan  Bkook,  p.  268. 

Ciied  in  Jewett  ▼.  Valley  Bj.  Co.,  24  Ohio  8t«  607,  and  Budd  ▼. 
tfnltnomah  etc.  Co.,  15  Or.  417,  8  Am.  St.  Bep.  169,  15  Pac.  661,  both 
approving  the  rule.  '(Hted  in  note  to  96  Am.  St.  Bep.  870,  373,  879, 
on  liability  to  corporations  of  sabfletiberB  to  stock. 

CoipoirationB.— Bstoppel  to  ^neatioii  Begnlarity  of  aseessment  by 
participating  in  it,  p.  269. 

Cited  in  Campbell  t.  Santa  Maria  Oil  ete.  Co.,  158  Cal.  284,  95  Pac. 
41,  applying  the  rule  in  a  similar  ei^.  • 

4  Or.  200^-^1,  FAXZiBT  ▼.  PABKE& 

This  caee  has  not  boea  cited. 

4  Or.  271-277,  ANKENT  T.  MULTNOMAH  00TJNT7. 
This  case  has  not  been  cited. 

4  Or.  277^«870»  STATE  ▼.  SLT. 

Courts^— -ClzcQit  and  Justice  Courts  liad  Ooncnrrent  Jurisdiction  of 
assanlt  and  battery,  p.  278. 

Cited  in  Ex  pa«te  Vartinr,  46  IM.  488,  Mafirt&ing  the  rale. 

Criminal  Idtw. — ^Person  may  bo  Punished  for  Sams'  Act  uadsr  state 
and  city  law,  pp.  278,  279'.  /  . 

Cited  in  State  ▼.  Baker,  50  Or.  384,  92  Pae.  1078,  13  L.  B.  A.,  N.  S.,* 
1040,  State  ▼.  Fonrcade,  45  La.  Ann.  726,  40  Am.  St.  Bep.  249,  13 
South.  190,  Theisei^  t.  McDatid,  34  Phu  444,  16  South.  321,  323,  26  L. 
B.  A.  234,  and  SUte  v.  Lee,  29*  Minn.  453,  13  X.  VT.  915,  all  approv- 
ing and  applying  the  rule;  State  y.  Bergman,  6  Or.  343,  to  point  that 
a  person  may,  by  the  same  acl!,  eoHimit  more' th^n' one  crime;  Mc- 
Inerney  ▼.  City  of  Denver,  17  Colo.  308,  29  Pac.  518,  holding  that 
one  act  constituting  offense  against  separate  j^iirisdictions  may  be 
punished  In  ea;eh;  Hood  v.  Yon  Olahn,  88  Oa.  408^  14  S.  15.  564, 
to  point  that  saloons  may  be  fegnlated  by  both  city  and' stats.  Cited 
in  notes  to  92  Am.  St.  Bep.,  100,  102,  on  identity  of  offenses  on  plea 
of  former  jeopardy;  17  L.  B.  A.,  N.  S.,  70,  on  power  of  municipality 
to  punish  act  also  an  offense  under  state  law. 

4  Or.  279-288,  BLAKESLET  T.  CATWOOD. 

Public  Lands. — Grant  ttnder  Donation  Act  was  k  present  grant 
vesting  the  title,  p.  283. 

Questioned  in  Hershberger  ▼.  Blewett,  55  ^ej.  177,  holding  that 
where  settler  dies  before  completion  of  residence  his  heirs  take  by 
purchase  from  the  federal  government,  not  as  heirs.  Cited  in  note  in 
31  L.  B.  A.  180,  on  alien's  right  to  inherit. 

4  Or.  288-292,  8COVILL  ▼.  BABNEY. 

Pleading. — ^Doiial  of  Allegation  in  Bxsct  Words  of  complaint  is 
negative  pregnant  and  raises  no  issue,  p.  289. 

Citsd  in  Moser  ▼.  Jenkins,  5  Or.  449,  Bandall  v.  Srimnens,  40  Or. 
<557,  67  Pac.  515,  Board  of  Education  v.  Independent  School  Dist.,  41 


4  (>r.202-i3ia        N0TB8  ON  QliEQON  •  BBPOBTO.  70- 

8.  D.  294,  77  ^.  W.  107,  Goble  ▼;  Dilion,  86  Ind.  S31,  UAm.  Bep. 
308,  and  Miller  y.  Tobin,  18  Fed.  614,  9  Saw.  401,  all  upholding  and 
applying  the  rule.  '  .  . 

Pleading. — ^Denlal  Tbat  Pi'<^rty  to  of  Exact  Value  alleged  ia  an 
admission  of  any  less  value,  p.  289. 

Cited  in  Bock  3pring8  Coal  Co.  y.  Bait  Lake  etc.  Assn.,  7  Utah, 
162,  25  Pac.  743,  applying  the  rule. 

Cam^Uation  of  Xn8triuaent8.--Mental  Weakness  and  Inadequacy  of 
consideration  warrants,  p.  291. 

Cited  in  Parkhurst  v.  Hosford,  21  Fed!  834,  reaffirming  the  rule; 
Carnagie  y.  Diven,  31  Or.  368,  49  Pae.  892,  applying  the  rule  where 
grantor  had  such  weak  understanding  aa  to  be  incompetent  to  trane- 
act  business. 

4  Or.  292-296,  KENDAIJi  v.  McFABLAND; 

Mechanics'  Uens. — Priority,  p.  295. 

Cited  in  Bastion  y.  Barras,  10  N.  D.  33,  84  N.  W.  561,  approtringly. 

4  Or.  296-298,  JETTE  y.  PIOABD. 
PubUc  L«nds.--WiU  «f  Settler  caouH  OpeoKte  on  Wife's  9alf  of 

donation  grant,  p.  £98. 

Cited  in  Coulson  ▼.  Holmes,  Fed.  Gas.  No*  8274,  5  Saw.  879|  apply- 
ing the  rule. 

4  Or.  298^301,  PITTMAK  y.  PITTMAN. 

Husband  and  Wifsg^-Wlfe  cannot  Sue  Husband,  on  implied  eon- 
tract,  in  a  court  of  law,  p.  300. 

Cited  in  Blfelt  y.  Hinch,  5  Or.  257,  and  GoUinson  y.  Jackson,  14 
Fed.  308,  8. Saw.  357,  to  point  that  contract  between  husband  and 
wife  is  yoid;  Hass  y.  Sedlak,  9  Or.  465,  to  point  that  wife  cannot 
be  sued  alone;  Bean  y.  Bean,  135  N.  C.  94,  47  S.  E.  233,  holding 
that  the  law  will  not  imply  a  promise  from  wife  to  husband;  Seacock, 
y.  Heacock,  108  Iowa,  544,  75  Am.  St.  Bep.  273,  79  N.  W.  355,  involy- 
ing  wife's  right  to  sue  husband.  Cited  in  note  to  73  Am.  St.  Bep. 
268,  on  suit  between  husband  and  wife. 

4  Or.  305-313,  TUSTIK  y.  GAUNT. 

Courts. — County  Courts,  In  Probate  Matters,  baye  superior  juris- 
diction, p.  308. 

Cited  in  Monastee  y.  Catlin,  6  Or.  120,  121,  Bewley  y.  Grayes,  17 
Or.  282,  20  Pac.  326,  Butenic  y.  Hamakar,  40  Or.  450,  67  Pac.  199, 
Knight  V.  Hamakar,  40  Or.  430,  67  Pac.  109,  Henkle  y.  Slate,  40  Or. 
351,  68  Pac.  399,  Lawrey  y.  Sterling,  41  Or.  527,  69  Pac.  463,  Gager 
y.  Henry,  Fed.  Gas.  No.  5172,  5  Saw.  237,  Holmes  y.  Oregon  etc. 
By.  Co.,  5  Fed.  528,  6  Saw.  278,  and  Holmes  y.  Oregon  etc.  By.  Go.» 
9  Fed.  232,  7  Saw.  380,  all  upholding  the  rule;  Oh  Chow  y.  Brockway, 
21  Or.  448,  28  Pac.  387,  holding  that  when  one  county  court  assumes 
jurisdiction  oyer  an  estate,  all. others  are  without  jurisdiction  to  han- 
dle it. 
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OotBti.— VBeOB^tDr  Vhit  Baeord  8lioir*Jtu!ltdlotf6ii,  p.  800. 

Cited  in  Munroe  ▼.  Thomas,  35  Or.  175,  57  Pae.  420,  to  point  tbat. 
juatiee  eourt«  are  olf  findtecL  joiisdietldn'  aiid  nnist'^sliow  juris^itjtidn 
on  tli6  record. 

OoQrta.->-Wlieii  Want  tit  Juttedletteii  Ap]Man  tn  BecorA,  p.  309. 

Cited  in  Murray  v.  Murray,  (J  Or.  24,  Farley  t.  Parker,  6  Or.  US, 
25  Am,  Bep.  504,  Pishbum  r.  Ldudershausen,  50  Or.  374,  92  Pac. 
1064,  14  L.  B.  A.,  N.  8.,  1234,  and  Ktiapp  v.  Wallace,  50  Or.  854,  126 
Am.  81  Bep.  742,  92  Pa6.  1057,  air  ttplH>ldiB^  the  rule. 

Courts.— When  Becord  is  Silent>  Jurisdiction  ia  Fr^uni,9d»  p.  910. 

Cited  in  Mathews  v.  Eddy,  4  Or.  233,  approving  the  rule.  Cited 
in  notes  in  21  L.  B.  A.  688,  on  conclusiveness  of  probate  decree  as 
res  judicata;  94  Am.  Dec.  765,  on  los0  of  Hen  ^y  pledgee's  surrender 

of  possession. 

•  ■•     "  *  ■     . 

4  Or.  813-318,  BOHLBCAN  ▼.  OOFFHT.  ^ 
D6edt.-*.4lartal]i  Dead  »ld  Vattd'  tt  Bet^em  t(he  PaitiM,  p.  515; 
Cited  in  Baker  v.  Woodward,   13  Or.  9,  10,  17,  6  Pao.  177^  182, 

involving  tlie  validity  and  effect,  of  the  aame  deed. 

Vendor  and  PwtchuMr. — ^Faota-  Mtftthg  el!ii  Tatpdrf  atf  nbtfce  to 
pnrchaser,  p.  318.  ,       "^    .  .  i      .  /  - 

Cited  in  Carter  ▼.  City  ef  Portland,  4  Ot.  350,  Musgrove  r,  Bonser, 

5  Or.  817,  20  Am.  Bep.  787,  McDougal  ▼.  Lame,  39  Or.  214,  64  Pac. 
864,  Hawley  ▼.  Hawley,  43  Or.  356,  73  Pac.  6,  and  'WilHams  v.  FirSt 
Nat.  Bank,  48  Or.  574,  87  Pac.  891,  all  following  the  rule;  Goodenough 
V.  Warren,  Fed.  Cas.  No.  5534,  5  Saw.  494,  holding  patty  bound  b^ 
knowledge  of  facta  known  'to  his  agent. 

Vendor  and  Pnrchaser. — Possession  of  Land  as  ITotiCe  of  Bights  of 
possessor,  p.  318. 

Cited  in  Bxon  v.  Dancke,  24  Or.  113,  32  Pae.  1046,  Cooper  v. 
ThoAiason,  30  Or^  173,  45  Pac.  299,  and  Ambrose  v.  Huntington,  34 
Or.  490,  56  Pac.  514,  all  approving  and  applying  the  rule;  Bandall 
V.  Lingwall,  43  Or.  886,  73  Pac.  2,  applying  the  rule  to  the  pos- 
session of  a  tenant.  Cited  in  notes'  in  13  L.  B.  A.,  N.  S.,  '52,  55,  on 
possession  of  land  as  netice  of  title;  94  Am.  Dec.  765,  on  loss  of  lien 
by  pledgee's  surrender  of  possession. 

4  Or.  318-^24»  18  AAL  Bep.  287,  WITKAU  ¥.  OBBOBN. 

Eminent  Domain.— PrlvaW  Property  cannot  be  Taken  for  private 
use  though  compensation  be  made,  p.  322. 

Cited  iv  Grande  Boadci  Bleetrioal  Co.  ▼.  Drake,  46  Or.  -848,  78  Pac. 
1033,  and  Gaston  v.  City  of  Portland,  18  Or.  90,  84  Pac.  1043,  both 
applying  the  rule.  Cited  in  notes  in  22  Am.  Dec.  693,  695,  on  what 
uses  justify  exercise  of  power  of  eminent  domain;  ^8  Am.  St.  Bep. 
d30,  on  existence  of  public  use  as  question 'for  oburt^;  102  Am.  St. 
Bep.  827,  on  uses  for  which  power  of  eminent  domain  cannot  be  ex- 
ercised; 25  Am.  Dec.  622,  on  eminent  domain;  22  L.  E.  A.,  N.  S.,  27, 
107,  110,  on  judicial  po#er  over  ^eminent  domain.  '    .     ^  • 
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PrlTKto  B<MMl8.--PiiTftle  Ttin^mf^  caoBNit  IM  CbntiUMff  f or  itrieUy 
priTate  road,  pp.  883,  384. 

Cited  in  Clark  t.  Board  of  Oominxa.  of  mte&eU  Co.,  69  Kan.  548, 
77  Pae.  286,  66  L.  B.  A.  965,  applying  tho  role  in  a  similar  ease. 

Explained  in  LataJb  County  ▼•  Peterson,  8  Idabo,  1180^  89  Pao.  1989, 
who]pe  tbe  private  road  was  established  for  the  applicant  and  the  gen- 
eral public.  Cited  in  notes  to  91  Ais.  Deo.  585,  586,  587,  on  right  to 
condemn  lands  for  private  way  or  road;  16  L.  B.  A.  81,  88|  on  eon- 
stitntionality  of  eondomxiation  proceedings  to  establish  priFato  road. 

4  Or.  824^26,  STATE  y.  VOWEU. 
BCayhem. — Qffenso  Deflned   by  Soctfon   627   of  tbo  OodA  may  be 

called  mayhem  in  indictment,  p.  326. 

Cited  in  State  t.  Taylor,  50  Or.  452,  93  Pac.  253,  and  State  t. 
Cody,  18  Or.  513,  514,  23  Pac.  8M,  both  approving  the  role.  Cited  in 
note  to  65  Am.  St.  Bep.  775,  on  naylieos. 

QKbniBal  tew.— Oomto  h»i9%  Ko  BlgM  to  Amtm%  JteMUdtoB  of 

commcm-law  offenses  not  included  in  the  erimlnal  eodo»  p.  626. 

Cited  in  State  v.  Ayers^  49  Or.  66,  124  Ami.  St  Bopw  1036,  88  Pac 
654,  10  L.  B.  A.,  N.  S.,  992;  Sta^  ▼.  Nease^  4^  Or.  489,  89  Pae.  897, 
•and  State  t.  Oannt,  18  Or.  120,  9  Pac.  58,  to  point  tliai  there  are 
no  coqunon-law  indktable  ^iffeiises  in  this  stat^p  State  y.  Stephanas,. 
53  Or.  138,  99  Pae.  430,  stating  .that  code  must  be  looked  to  for 
definition  of  eriaie* 

4(  Or.  326-332,  KIKO  y,  BOTD. 

Ezecutors  and  Admlnistratora^— Power  to  Bring  8iii|is  involving 
title  to  lands  of  decedent,  p.  330. 

Cited  in  Kohn  v.  McKinnon,  90  Fed.  626,  holding  that  executors 
cannot  maintain  ejectment  for  lands  of  decedent. 

Explained  in  Ladd  v.  Mills,  44  Or.  227,  75  Pac^  142,  holding  that 
administrator  may  bring  suit  to  determine  adverse  claim. 

Execntoxi  and  Adminiatrators. — ^Poneseory  Bight  Over  Xianda  of 

decedent,  p.  331. 

Cited  in  Clark  v,  Bundy,  29  Or.  194,  44  Pac.  284,  holding  that  mere 
appointment  of  administrator  does  not  suspend  atatute  of  limitations 
runiving  against  heir  unless  he  take  possession  of  the  land;  Lewon 
V.  Heath,  53  Nbb.  711^  74  K«  W.  276,  holding  that  sdministrator  is 
not  bound  to  take  possession  of  land  and  until  he  does  so  heirs'  pos- 
sessory right  is  not  impaired;  Goesage  v.  Crown  Point  etc.  Hin.  Co., 
14  Key.  158,  to  point  th«t  administrator's  poseessiem  is  fee  benefit 
of  hein. 

4  Or.  336-339,  WHITLOW  y.  BEE8B. 
This  case  has  not  been  cited. 

4  Or.  339-362,  CABTEB  y.  POBTLAKD. 
Dedication  may  be  by  Parol  ox  by  Deed,  p.  348, 
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Cited  in  Douglas  County  Boad  Co.  ▼.  Abraliam,  5  Or.  321,  reaffirming 
the  rule.  Cited  in  note  in  27  Am.  Dee.  561,  663,  564,  566,  567,  568, 
569,  on  dedication  to  public  use. 

DedicatioiL — Sale  of  Iiaiid  With  Referenee  to  Plat  showing  streets 
4Uid  parks,  pp.  845,  346. 

Cited  in  Town  of  San  Leandro  v.  Le  Briton,  72  Cal.  175,  13  Pac. 
407,  Meier  v.  Portland  etc.  Co.,  16  Or.  505,  19  Pac.  613,  1  L.  B.  A. 
856,  Archer  t.  Salinas  City,  98  Ca).  51,  28  'Pae.  My  16  L.  B.  A.  145, 
Steel  ▼.  City  of  Portland,  23  Or.  183,  31  Bae.  480,  Spencer  v.  Peterson, 
41  Or.  259,  68  Pac.  520,  Oregon  City  v.  .Oregon  etc.  B.  Co.,  44  Or.  176, 
74  Pac.  926,  and  Buschmann  ^.  City  of  I8t.  Louis,  121  Mo.  986,  26 
8.  W.  691,  all  approving  and  applying  the  rtde^  John  Mouat  Lumber 
Po.  Y.  City  of  Denver,  21  Colo.  5,  40  Pae.  240,  applying  the  rulo  where 
land  is  sold  by  reference  to  city  map. 

Distinguished. in  Nodine  ▼.  City  of  IFnic^,  42  Ot.  616,  72  Pac.  58Sl, 
where  the  plat  was  not  acknowledged  as  required  by  statute;  Scher- 
merhom  y.  Todd,  51  Mich.  27,  16  N.  W.  .306,  basing  the  rule  on  es- 
toppel not  justified  under  the  facts.  Cited  in  note  in  14  L.  B.  A., 
N.  8.^  881,  on  effect  on  grantee's  rights  of  call'  in  deed  for  street 
or  alley  in  which  grantor  owns  fee. 

Dedication^ — ^Aoceptanoe  not  Keceisary,  p.  347. 

Cited  in  Hogue  y.  City  of  Alblna,  20  Or.  186,  25  Pac.  387,  10  L. 
B.  A.  673,  Boise  City  y.  Hon,  14  Idaho,  281,  94  Pae.  170,  and  Smith 
Y.  City  of  Beloit,  122  Wis.  409,  100  N.  W.  882,  all  following  the  rule; 
Biley  y.  Bnehanan,  116  Ky.  688,  76  8.  W.  529,  68  L.  B.  A.  642,  hold- 
ing dedication  of  highway  presumptively  accepted. 

Distinguished  in  People  v.  Beed,  81  Cal.  78,  IS  Am.  St.  Bep.  SiZf 
22  Pae.  476,  holding  rule  inapplicable  to  California  where  offer  may 
be  withdrawn  at  any  time  before  acceptance. 

Dedicatton.— Use  of  PailE  Iqr  PnbUo,  p,  348. 

Cited  in  ConkUng  v.  Village  of  Mackinaw  City,  120  Mich.  77,  79 
N.  W.  11,  ftpplyuig  the  rule  where  public  park  was  used  only  as 
picnie  gronnd. 

Dedication.— Bights  Q(  Donon  and  OitUsena  tp  Beetradn  JJb^  for 
purpose  other  than  that  intended  by  donor,  pp.  348,  349. 

Cited  in  Mclntyre  v.  Board  of  Commrti.,  15  Colo.  App.  88,  61  Pae. 
241,  to  point  that  resident  taxpayers  may.soe  to  prevent  diYorston*  of 
dedicated  property;  Bowzee  v.  Pierce,  75iMis4.  857,  65  Am.  St.  Bep. 
625,  23  South.  308,  40  L.  B.  A.  402,  h^^ding  that,  donors  may  sue  to 
restrain  city  from  fiaing  park  for  school;  Campbell  v.  City  of  Kansas, 
102  Mo.  346, 13  8.  W.  901, 10  L.  B.  A.  593,  holding  that  land  dedicated 
for  public  cemetery  and  no  longer  used  as  such  reverts  to  the  donor; 
Douglass  Y.  City  Council,  118  Ala.  ei2,  24 'South.  748,  43  L.  B.'A. 
376,  holding  that  dedicated  park  inures  to  OMneltl  of  all  cftlzenb 
.preoent  and  prospective. 

▼«Bd«r  and  Pnzchaser. — ^Faots  Pvtfeliig  on  Imiuixy  as  notice,  p.  850. 

Cited  in  McDougal  v.  Lame,  39  Or^  214^  65  Pae.  864,  following  the 
Tttla. 

Or.  Notes — 6 
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4  Or.  352-354,  HOIiOOMB  ▼.  TBAZ» 
Appeftl.— w^iBcUvite  of  8vir«ti0B  as  to  Tlioir  Qanllflcttlnni  must  be 

filed  with  the  bond;  p.  353. 

Cited  in  AlbersoA  y.  Mahsflej,  6  Or.  418,  State  ▼.  HeKimmore,  8 
Or.  208,  Pencinse  v.  Burton,  9  Or.  179,  and  Northern  Oounties  Inv. 
Trust  V.  Hender,  12  Wash.  5(54,  41  Pac.  915,  all  approTing  and  ap- 
plying the  rule. 

EYideace. — Jndidsl  Notice  of  Terms  of  Ooiirt»  p.  858. 

Cited  in  William  0eering  &  Co.  ▼.  Creighton,  20  Or.  500,  38  Pae. 
711,  reaffirming  the  rule. 

Appeal. — ^Ttme  to  Pxeseaft,  Allow  sod  Sign  Bill  of  exeeptions,  p.  353. 

Questioned  in  Ah  Lep  v.  Oong  Choy,  13  Or.  209,  810,  9  Pae.  484, 
485,  holding  that  delaj  in  settling  bill  not  due  to  fault  of  part^ 
should  not  prejudice  his  rights;  Che  Gong  t.  Stearns,  16  Or.  228,  17 
Pae.  873,  holding  that  trial  judge  may  sign  bill  after  end  of  term. 

4  Or.  354-361,  BYBEE  y.  SUMMEB8. 

Appeal. — Finality  of  Orders  in  Partition,  p.  357. 

Cited  in  Sterling  v.  Sterling,  43  Or.  204,  72  Psie.  743,  Harquam 
V.  Boss,  47  Or.  380,  .78  Pae.  700,  and  Dangerfield  ▼.  Caldwell,  151  Fed. 
556,  81  C.  C.  A.  400,  all  following  the  rule. 

Lis  Pendmis.— Loss  of  B^glit  by  Failure  to  Prosecute  with  diligence, 
pp.  360,  361. 

Cited  in  Pipe  t.  Jordan,  22  Colo.  396,  55  Am.  St.  Bep.  138,  45  Pac. 
372,  Tinsley  y.  Biee,  105  Ga.  290,  31  S.  £.  177,  Hayes  v.  Nourse,  114 
K.  T.  607,  11  Am.  St.  Bep.  700,  22  N.  £.  42,  and  Johnston  v.  Standard 
Min.  Co.,  148  U.  S.  370,  13  Sup.  Ct.  Bep.  585,  37  L.  ed.  485,  17  Morr. 
Min.  Bep.  554,  all  applying  the  rule  in  similar  cases.  Cited  in  note 
to  56  Am.  St.  Bep.  874,  on  law  of  lis  pendens. 

4  Or.  862-366,  OHAPMAIT  r*  WILBtJB. 

Trusts.— Bli^ts  of  Donor  to  Insist  on  Execution  of  Tros^  pp.  363> 
365. 

Cited  in  City  of  Dallas  v.  Gibbs,  27  Ter.  Civ.  App.  277,  65  S.  W.  82, 
applying  the  rule  to  a  dedieation  of  land  for  streets. 

4  Or.  3694r74,  THOMPSON  ▼.  UGLOW. 

Basement.— Biglit  of  Ownsr  of  DaaUs&t  BMnes  to  enter  upon 
and  use  serriest  lands,  p.  871. 

Cited  in  Hotehkiss  ▼.  Young,  42  Or.  451,  71  Pae.  326,  and  Salem 
Capital  Flour  Mills  Co.  t.  Stayton  etc.  Co.,  38  Fed.  152,  18  Saw.  99, 
both  approring  the  i«le. 

4  Or.  87&-ST7,  BVAirS  T.  0SU8TIAN. 

Writ  of  Berltw  sail  Awsal  are  not  Ooncorrent^  p.  87T. 

Cited  in  Sellers  ▼.  City  of  Corvallis,  5  Or.  275,  and  Moore  t. 
Bennick,  1  Alaska,  175,.  approving  and  applying  the  rule;  Filler  v. 
Feller,  40  Or.  77,  66  Pae.  470,  and  Gamsey  v.  County  Court  of  Klam- 
sth  Co.,  33  Or.  208,  54  Pae.  1091,  both  construing  statute  making 
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appeal  and  reriew  eonenrrent;  Bamvfy  y.  PettiBgill,  14  Or.  209,  210, 
211,  12  Pac  440,  441,  hoiaing  that  writ  wUl  not  be  allowed  where 
appeal  conld  have  been  taken  but  was  not  within  time  limited. 

Diatingniahed  in  Priekett  ▼.  (Seek,  13  Or.  417,  11  Pae.  60,  holding 
void  jadgntent  of  justice  reyiewable  by  writ  of  review. 

Ooiirta»— WhA  Want  «f  JjuladMUm  la  DIscovand  at  any  stage  of 
proceedings,  eonrt  should  refase  to  proceed,  p.  376. 

Cited  in  Stats  ▼.  M^Einnen,  8  Or.  402,  MazwsU  ▼.  Frazier,  52  Or. 
188,  96  Pac.  550,  18  L.  B.  A.,  N.  8.,  102,  and  Bz  parte  Ellis,  37 
Tex.  Or.  543,  66  Aan.  St.  Bep.  83,  40  8.  W.  876,  all  approvi&g  and 
applying  the  mis;  Miritnoinah  Oonnty  ▼«  Portland  Cimeksr  Go.,  49 
Or.  351,  90  Pac.  157,  and  Huffman  v.  Huffman,  47  Or.  619,  114  Am. 
St.  Bep.  943,  86  Pae.  695,  both  to  point  that  it  is  duty  of  court  to 
vacate  void  judgments. 

4  Or.  S78-388,  BUTKHBTtTN'  ▼.  BOBHRTS. 

Statnts  of  UmitatUms^ — ^Part  Payment  by  Any  Psraon  who  could 
be  compelled  to  pay  rcTives  the  debt  from  date  of  payment,  pp. 
384,  388. 

Cited  in  Allen  t.  CDonald,  28  Fed.  24,  reaffirming  the  rule;  Cow- 
hick  T.  Shingle,  5  Wyo.  101,  63  Am.  St.  Bep.  17,  37  Pac.  694,  25 
L.  B.  A.  608,  to  point  that  payment  must  be  made  by  party  to  be 
charged  or  his  expressly  authorized  agent;  Oleson  y.  Wilson,  20 
Mont.  553,  63  Am.  St.  Bep.  639,  52  Pac.  375,  dissenting  opinion, 
majority  holding  that  payment  by  joint  obligor  does  not  extend  debt 
as  to  co-obligor;  Stubblefield  t.  McAuliff,  20  Wash.  445,  446,  55 
Pac.  638,  holding  that  payment  by  husband  does  not  extend  debt 
as  to  wife;  In  re  Smith's  Will,  43  Or.  609,  75  Pac.  137,  holding  that 
payment  by  one  joint  maker  continues  liability  of  all;  Sheak  v. 
Wilbur,  48  Or.  378,  86  Pac.  376,  holding  that  part  pasrment  by 
trustee  in  bankruptcy  of  one  maker  tolls  statute  as  to  all;  Scott 
T.  Christenson,  49  Or.  225,  124  Am.  St.  Bep.  1041,  89  Pac.  377,  hold- 
ing that  part  payment  revives  debt  as  to  all  persons  liable;  Allen 
V.  CDonald,  28  Fed.  350,  holding  that  payment  on  debt  extends  time 
OB  mortgage  securing  it. 

Distinguished  in  Dundee  Mortgage  etc.  Co.  v.  Homer,  30  Or.  562, 
48  Pac.  177,  where  payment  was  made  by  one  not  liable  for  the 
debt. 

4  Or.  388-392,  BOBNETT  ▼.  DOXTaLAS  OOXINTT. 

Bevlew. — ^Natnra  of  Proceeding  and  Qrounds  for  Issuing;  p.  389. 

Cited  in  McAnish  v.  Grant,  44  Or.  61,  74  Pac.  397,  holding  that 
writ  is  the  same  as  certiorari  at  common  law;  Canyon ville  etc.  Boad 
Co.  V.  County  of  Douglas,  5  Or.  283,  to  point  that  writ  can  only  be 
istned  on  petition  of  a  party  to  the  proceeding;  Oregon  etc.  Nav. 
Go.  V.  Umatilla  County,  47  Or.  209,  81  Pac.  355,  denying  writ  where 
there  was  adequate  remedy  otherwise. 
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4  Or.  Sd2-S98, -USVT  y.  ftlLBT. 

EizecittorB  and  Adiiiixii8traton.^-Aft6r  Mvocatton  M  Letkexs,  acts 
of  administratoir  ard  void,  p.  397* 

Cited  in  Butenic'  t.  Hamalcar,  46  Or.  455,  67  mie.  200,  sppljiiigf  the 
rule  in  a  similar  case.  Cited'  in  notes  in  69  L.  B;.  A.  39,  on  relief  of 
purchaser  upon  annulling  Judicial  or  eizeflutioit  eale;  21  L,  B.  A*  J$2^ 
on  purchaser  at  esBcution  or  ji;^icial  sale  aa  bona-  jft4e  piurchaser, 

Appeai.^FartiM  Bntitlad  to  AppM  ttom  (Mev  e£  probate  sale^ 

p;  398. 

Cited  in  Italian-Svriss  Agricultural  Colony  y,  .BaztagnoUi,.  9  Wyv. 
207,  61  Pae.  1020;  diaeussing  right  te  appeal  fvem  default  judgment. 
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JUSTICES 


THE    SUPREME      COUBT 


DT7BII90   THE  TERM    OF   THE8B   BXP0BT8. 


B.  F.  BONHAM  (Chief  Justice  from  September,  1874). 

W.  W.  UPTON  (Chief  Justice  from  1872,  to  September,  1874). 
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E.  D.  SHATTUCK  (from  September,  1874). 

JOHN  BUBNETT  (from  September,  1874). 
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I 


KOLL  OP  ATTOKNETS 
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WILLIAM  B.   raOBY. 
HENRY  F.  SUKSDORF. 
DAVID  XL   N.   BLACKBTJRN. 
GEORGE  H.  BURNETT. 
HENRY  H.  GILFREY. 
W.  D.  FENTON. 
HORACE  KNOX. 
MILLARD  0.  LOWNSDALBL 
A    a  8WEET. 


CLAUDE  THAYER. 
H.  B.  NICHOLAS. 
W.  S.  HUFFORD. 
ALEXADBZR  THOMSON. 
SILAS  B.  SMITH. 
WILLIAM  H.  CHANEY. 
CHARLES  A.  PETRAIN. 
THOMAS  W.  PITTENGEB^ 
X.G.  HURSCH. 
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OASES  BEPOBTED* 


FAGS 

Abniuaiiy  fionglafl  County  Bo«d  OoiqpaBj  t.« •••• 318 

Adkias  8t  ml.  y.  Lewis  , 29^ 

Arrigcmiy  Johnwm  t....« •• •••••    •••••••••«.••  485 

Biboodc  et  al..  Board  of  Bcbool  Land  CommiMionen  t  ...1 •••  472 

BaUey  et  al.  v.  Frnah  ^..» 136 

Barnard,  Dolan  t 390 

Bamej,  Dolpli  T. .••.. 191 

Bamhart,  Strong  T. ••• 496 

Barrett  y.  Barrett  et  al 411 

Bayley,  Glaiic  et  aL  ,t. 843 

Beal,  Myer  ▼ 130 

Beezlej,   Snipes  y • ^ ••  420 

Beesley,  Southwell  y.  (1) 143 

Beedcj,  Southwell  y.  (2) ; ...w 458 

Blaehlej  y.  Butler ..•..,.,•  463 

Board  of  School  Land  Commissioners  y.  Baboock  •t  al •••••.  472 

BoBser  t.  Miller  , ,, 110 

BoBscr,  Mu^groiye  y ••«.  813 

Brainard  at  aL,  McWhirtar  <t  aL  t » 426 

Bridwell,  Campbell  y ^. 31) 

Brqwii,  Goldsmith  y «....  418 

Brawn,  Simon  y  .••••• •.•••••• 285 

Brown,  State  t w, •••..•  119 

Bftee,  Stats  y •.  68 

Bnford  y.  New  York  Life  Ins.  Go 834 

Bmnp,  Pitman  y. .•••••• •••••« ••«•  ••••••  17 

Bmmell,  Xruteh  y  ..••• , 504 

Butler,  Blaehlej  y   .^..... 463 

CunpbeU  y.  Bridwell 311 

Canfon  Road  Co.,  Fink  y 301 

CanTonyille  ft  Galesville  Road  Co.  y.  Oonnty  of  Douglaa  ........  280 

Cartwright  y.  Savage ^ • 397 

Chadwick,   Fleischner   y    : 152 

Chapman  et  al.  ▼.  State 432 

Chapman  y.  Wilbur  ....". 299 

Christian  y.  Byans .*..  • • •••••...  253 

Ghurch,  SUte  y «• ••«..^..  875 
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viii  Cases  Bepobtsd.  [5  OregoD 

atj  of  Conrallis,  Sellers  t.   27S 

City  of  Portland  v.  Denny   100 

City  of  Portland  v.  Kamm * 862 

City  of  Salem,  Salem  Water  Coxnpaqy  T 29 

Clark  et  al.  ▼.  Bayley '. 843 

Clark,  Garrett  v 464 

Coffey  et  al.,  Raymond  T 182 

Cogswell  ▼.  Hayden 22 

Cornelius,  State  t. 40 

County  of  Douglas,  Canyoiiyihe  ft  Calesville  Hoad  Go.  ▼. 280 

County  of  Douglas,  Dcmgtas  County  Road  Cb.  t 873,  406 

Darrow  et  al.,  Whitney  t • •••  • 442 

Davis,  Holliday  y 40 

Denny,  City  of  Portland  ▼ 16q 

Dolan  Y.  Barnard 890 

Dolph  T.  Barney 191 

Doty,  State  ▼ 491 

Douglas  County  Road  Co.  v.  Abraham 318 

Douglas  County  Road  Co.  ▼.  County  of  Douglas   873,  406 

Dove  T.  7ayden 500 

Dray  t.  Musgrove  et  al 185 

Ellelt  et  al.  ▼.  Hinch  et  al 285 

English  et  al.  ▼.  Savage  et  at  . .  • ; 518 

Espy  T.  Fenton   423' 

Evans,  Christian  ▼  .  •  •  • 253 

Evarts  v.  Steger 147 

Fanning  et  al.,  Richards  r 856 

Fenton,-  Bspy  ▼.    423 

Fiidc  V.  Canyon  Read  Co 801 

Fleisehner  v.  Chadwiek   152 

Foster,  Smith  v   «    44 

Frush,  Bailey  et  al.  v 186 

Garrand,  State  v.    (1)    156 

Garrand,  State  V.   (2) * 21 

Garratt  V.  aaric 64 

Gaston  v.  Stott   48 

Gilmore  v.  Taylor  et  al 89 

Glass,  State  v 73 

Glaze  V.  Whitley 164 

Gold  Hill  Mlnlflg  Co.  v.  Ish 104 

Goldsmith  V.  Bfown   418 

Goodman  v.  Myrlek   65 

Grant  Connty  V.  Sels 243 

Harvey,  Oliver  v»  860 

Hawn,  Hurst  v. ,•• 275 


6  Oregon]  Cases  Kbfobtkd.  is 

Hftydan,  GogsweD  t  22 

Htydtti,  DiyVto  t 500 

Hen(to86h  t.  Nbrrii 24 

Higley,  Ladd  et  aL  ▼  290 

Hinch  et  al.,  Elfelt  et  bL  T. • «,w 255 

Hogne,  Lajton  et  aL  T. , 03 

H^lladay  ▼.  DaTis ,  ••    40 

Holladay  ▼.  Pattenon 177 

Howe  T.  PaAtsrson •••••• •••••••••   •••• • 858 

Hume  et  aL  t.  Norm 478 

HnmphieyB  ▼.  Taylor « 260 

Hunt  T.  Hawn 275 

Uh^QoldHfll  Miniog  Co.  t. ^ 104 

Jenkins,  Hoser  t 447 

JohuBon  T.  Arrigoiil 485 

Kamm,  City  of  PMrtiaad  r. 862 

Knott  ▼.   Sbaw 482 

Knott  T.  Stephens  «t  al 236 

Knbli  T.  Marti]i 486 

ladd  et  aL  y.  H)gl^ .., 29(1 

I^me  County,  Springfield  MOliiig  Company  ▼. 265 

LaytoB  et  aL  T.  Hogoe %..«•.••. 93 

Lehnherr,  Snider  ▼ •  ...385 

Lewis,  AdkiBB  et  al.  T. 292 

Lewis  et  aL  T.  Lewis  et  al '• 169 

Lewis,  Ruasei  et  al.  t. • 292 

Lib  Ijis.  Co.,  Boford  ▼. 334 

Long  T.  Sharp 438 

Mtddock  et  al.,  Wilson  ▼ , , «..».»•  480 

Martin,  Kuhli  ▼ 436 

KeCracken  et  al.  ▼.  Swarts  «..« ^•.•^.•.     62 

HcWhirter  et  aL  y.  Brainard  et  al ' 426 

Miller,  Bonser  y .••• 110 

Monroe  y.  Northern  Pacific  Coal  Mining  Co 509 

Moore  y.  Packwood  et  a) 325 

Morin  et  aL,  OdeU  y • * 96 

Morria,  Henderson  y... • 24 

Moser  y.  Jenkins 447 

Mnrphy  et  al.,  Whitl^  y 828 

Muagrore  et  al..  Dray  y «...•••  185 

Mttsgnnre  y.  Bonser ••..••••••    •«•.,,«.• ••» 318 

Myer  y.  Beal 180 

Myrick,  Goodnian  y • 65 

Kew  York  Life  Insurance  Co.,  Buford  y 834 

N<ffris,  Hmne  et  aL  T. 478 
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Xprthem  Pacific  Coal  Mining  Co.,  Monroe  t ^.^^  . •  • . .^ •  ^ .  •  (KW 

Northwestern  Stage  Co.,  White  ▼. . . ...  .•••••..'.• 90 

Noyes  v.  Staiiff. .' .•..•• 465 

Nye,  Richards  T •• 382 

OdellT.Morin  et  al ...»...i.  ••' 96 

Oliver  V.  Harvey .<. •...-.i.. S60 

Oregon  A  Oal.  R.  R.-  Co.  t.  Potter. ; . .  w .  v .  •• .  k  44.... • .  228 


Packwood  et  al.,  Moore  ▼ • 326 

Patterson  i  Co.,  Taylor  ▼ ,. • 121 

Patterson,  Holladay  ▼ • 177 

Patterson,  Howe  t 353 

Pitman  v.  Bump 17 

Potter,  Oregon  k  Cal.  R.  B.  Ca  ▼.  4«««.«^.  .: S2S  . 

Prather,  Simpson  t 86 

Raymond  ▼.  Coffey  et  si .'.'. 132 

Richards  v.  Fanning  et  al », 35C 

Richards  V.  Nye 382 

Rolfes  V.  Russel  et  al.. ••.^... 400 

Russel  et  al.,  Rolfes  T «••« 400 

Ruasel  et  al.  ▼.  Lewis 292 

Russd  T.  Swift «... k 233 

Salem  Water  Company  t.  City  of  Salem 29 

Savage,  Cartwright  ▼ •• « 397 

Savage  et  al.,  English  et  al.  v ••• 618 

Sellers  y.  City  of  Corvallis 273 

Sels,  Orant  Co.  T .. 243 

Sharp,  Long  y. .•^••••.- 438 

Shattudc  Y.  Smith  et  al 12o 

Shaw,  Knott  ▼ 482 

'Simon  ▼.  Brown ...^    ^ J 285 

'Simpson  ▼.  Prather  . . . .  b « » 86 

Smith  et  al.,  Shattnck  ▼ 125 

Smith  y.  Foster  • ••.... 44 

Smith  y.  Smith 180 

Snider  y.  Lehnherr 38^ 

Snipes  ▼.  Beezley 420 

Southwell  ▼.  Beesley   (1)    143 

Southwell  y.  Beezley   (2) .- 458 

Springfield  Milling  Co.  y.  Lane  County 265 

State  y.  Brown  -. '. 119 

State-  y.«  Bmee -. 68 

State,  Chapman  et  al.  y 432 

Stnte  V.  Church w 375 

State  v.  Cornelius   • 46 

^tate  y.  Doty 491 

State  y.  Qarrand   (1)    15.6 
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8tate  v..6arrand  (2)    216 

8tit«V.GUiB8 73 

Stauff,  Noyes  ▼ 455 

St(^r,  Ey^rts  ▼ 147 

Stephens  et  al.,  Knott  ▼ 235 

Stott.  Gaaton  V 48 

Strong  T.  Bfimhart    496 

Svtrtz,  McCracken  et  al.  ▼.  62 

Swift,  Russel  V 233 

Tiylor  et  al.,  Gilmor©  T 89 

Taylor,  Humphreys  ▼ 2G0 

Taylor  V.  Patterson  &  Co , 121 

Tippin  V.  Ward 4o0 

Todd,  Trullenger  v 36 

TruIleDger  V.  Todd   36 

Tratch  ▼.  Bunnell 504 

VaoMholack  et  al.,  Whiteaker  T 113 

Wild,  Tippin  ▼ 450 

Wptmore  V.  WetnioTe  et  al 469 

Whiteaker  V.  Vanschoiacic  et  al 113 

Wlijte  ▼.  Northwestern  Stage  Co 99 

Whitiey  T.  Murphy  €t  al 328 

WWtl^,  Qlase  ▼ 164 

Whitney  ▼.  Darrow  at  al 442 

Wilbur,  Chapman  ▼ 299 

Wikon  T.  Maddodc  ^  al 480 


0A3ES  NOT  BEPOBTED. 


«i  JiL  w.  Flint  et  al.  Judgment  .Mi.  atldfli  and  mm  triil  Ardend. 

▼«  Mnhaffcir Jndgnient  aArmsd. 

Alin  4  L«wk  r.  8towsri.4  VirtiM  ....  Judgmoit  afllm^  in  pnrt  and 

new  tiiaft 'Ordered. 

BebeMk  ▼.  Bebeodk   ...Appeal  dfwniaied. 

fiejlif  w.  Olarkaial Judgment  rereraad  and- new  trial  otdeored. 

B^lij  T.  Gterk  et  aL,  JqIj  .term,  1874 New  trial  ordeored. 

Bayl^  ▼.  Clark  et  aL,  Dec.  Jkerm,  1674.4 .Sliew  trial  ordered. 

Btek  ▼.  Solunm ^ .....•.••». .Jndgment  aiBrmed. 

Bemda  ▼.  City  ol  Portland • Judgment  aSrmed. 

tooiw  ▼.  Wamn « • Judgment  afflrmed. 

Bnmn  y.  CSmdwidK.  ...^.. • •«..,•.. .Judgment  xevieraed. 

Baniett  ▼.  Booglaa  'County  ..•• •..•••..•Jndgment  aiBmed. 

Banutt  T.  Hawley  ....•••...•..•.•.• Appaei  .diemJeeed. 

Cooper  ▼.  Bffll ••• Judgment  afflrmed. 

Chapman  w.  Wilbur  .•« ^ Motion,  to  amend  deerae  denied. 

Chapman,  plainti€  and  appellant,  and  .Watkina  et.al., 

deiendanti  and  appellanta,  v.  Tha  State Judgment  attmrnd. 

Gtf  of  Qervattia  ▼.  Hunt Jwdgment  aflnaad. 

Bdbdhneider  y.  Farg  Aly  •^.. «•.»....• • Deoree  aflintted. 

Jkmpmj  ▼.  Trainer  ...............  ...•.•...  ^^^^^^^^^^^^^^ . .  • .  Appeal idiendaeed. 

Bbmt  T.  State  ....••... «^.....  ...»»•.•••..... .Judgment  ravened. 

Ellas  ▼.  Christian • 2d  Appeal  diairibMod. 

Piitt  Nationai  Bank  f.  McConnel. et  Jd Judgment  affinned. 

Fsffrmtar  ▼.  Boblina Indgmewli  affltased. 

FriedlHidar  t.  Harker  ^..^^.^^^ «.•««• Judgmant  affirmed. 

Gaidaer  ▼.  Huntley  ..•«.«««•...... -^FPeal  dismieeed. 

▼.  Waggoner  •.^...••^«. Judgment  affirmed. 

T.  miUpi  »»»^^^M^ JndgBMnt  revereed. 

T.  iaiinghnn   »•   A|»peal  dismieeed. 

Gknn  ▼.  Kereweekl ^«.. «..«. Jndgment  affifmed. 

Gddea  ▼•  ^kes Judgment  affitmed. 

Geodpaatnve  ▼.  Campbell » Judgment  affirmed. 

Greea  ▼.   Bnndmm   ^••... Judgment  affirmed. 

mmdln  ▼•  Wimerat  al...  ................  ««......•  ^ ......  •••..Judgment  affirmed. 

Harlow  ▼.  Bttiyuiell t.^..*....^.  Judgment  affirmed. 

Bill  ▼.  Cooper,. Appeal  dismissed. 

HeDadaj  T.  Geret •••.»  • Judgment  rerersed. 

H^leday  ▼.  Hendeiaon .Judgment  affirmed. 

BeUsdajr  ▼-  Houaton.... •••Judgment 
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xiv  Cases  Not  Bepobted.  [5  Oregon 

Huffman  ▼.  Huffman   Decree  affirmed. 

Hunt  V.  0.  S.  Navigation  Company Judgment  affinned. 

Hurley  v.  Bewley  •r,*.  *4  •  < f  # •* . -.i.^.-.  .^i^r « « ■  ••  ^.MFudgment  modified. 

In  the  Matter  of  tlie  "l^etition  of  ^izalieth  Wall  for  a  Writ 

of  Habeas  Corpus Order  affirmed. 

Ish  y.  Jones Decree  modified. 

Knott  ▼.  Pittock Judgment  affirmed. 

Knott  V.I  WtlHanui  •..%*.•.;«.•; .^......Jvd^potat  Afflrmed. 

Layton  Tb  Hogue   »«....Dteree  .'affirmed. 

Levyiiettal.  v.  Riley  «t  id  ..>. v«i.«..4.«*< Decree >  reversed. 

Lewis  et  a1.  v.  LmHi  et*  al.,  second   appeal Decree  affirmed. 

Loomis  T.  Banscy  . . « Judgment  reversed  anfl  utiw  trial  ttdered. 

McElimy  t.  Meorea.ftr  Qo'...^...;..   ••;.••••«•«•'«. Jwdgment  tersned. 

Motley  V.  Howe .:;.•...' Decree  affirmed. 

Keil,  Distriet  Attorney,,  v.  Wells  et  al* . .  w- i .  .Judgment  'affirmed. 

Kicols  V.  Harker '....-.... ..^^...^,... ..^r.. Judgment  affirmed. 

O.  k  C:  R.  R.  Co.  V.  Comstock. Judgment  aAnned. 

Raymond  t<  Coyle       .....«••«....' Judgment  affinned. 

Reddington,  Hostetter  &  Co..  v^  McKinney.  et  al  .....  J  Judgment  affirmed. 

Richards  ▼.  Fanning  •„ • .    . , .let  Appeal  dismissed. 

Sels  ▼.  Pradens ^«,....»«.... ..•...••..,«•.:.. ...Judgment' affirmed. 

Sherlock  t.  Clarit Judgment. mffirmed. 

Shattnck  ▼.  Smith  ••• ««... Judgmeit  affinned. 

Simpson  V.  Hart  ••.•••••••••.•••• % . Judgmtnt -affiimedL 

Simpion  ^.  Meir  ,«..'.  - Judgment  affinned. 

Smith  ▼.  Hallett Judgment  afllrmed. 

Smith  V.  The  Willamette  Freighting  Company  • Decree '  modified. 

BBun 'v*'aiBBisou  ...««.......«••.•.'..«..••« .•v."... ».•»••••..«.•  .IJecree  fwersed. 

Sohmm  v.  Beok ..»..*....•••••.«,•  •• Judgment  afllnned. 

Southworth  V.  Dictensonr  ..»..,•. ...Appeal  dieraissed. 

Stnte  •r.  Briggs..    .., .....J ••• .Judgment  affinned. 

Stettex  Dtvendorf •   ..«•  .Judgment  affirmed. 

State  ▼.  Dowel! •••••.••••  ••,..>..,.«•«.•.,.. Judgment  aJliniid. 

State  ▼.  Dustin .• .■ ...,-,«. Judgment  affirmed. 

State  ▼;  Qmrandj  first  appeal  ,..., Judgment  reversed. 

•State  ▼.  Hibernian  Savings  Society  ...... -.^..^^^...Judgfnent  affirmed. 

State  T." Murphy • •*. Judgment  affirmed. 

State  T.  ^RebineoA  ..«• ..«•••»... Judgment  ttffimed. 

State  V.  Whitley Cause  abated. 

Stark  T.  Kamm.*... *.........  .^ Judgment  affirmed. 

Stout  ▼.  Foeter ••• Judgment  reversed. 

Sutherlin  v.  Roberta  ..-.. • «. .Judgment  atfrmed. 

Thempson  v.  Uglow  ...•••.... ......^...»...  .Judgment  affirmed. 

Trainor  v.  Dolan ^u4gment  alBrmed. 

Trainor  v.  Dolan ....  Judgment  idBrmed. 

White  V.  Parker Judgment  affirmed. 

UndevwDod  v.  QolABmith •••••  .Judgment  reversed. 

Williama  v.  Chenneweth   ....«.• •• Afynsl   dismttwed 
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.  WM,  M.  PITMiN,  [Respondent,  v.  WtL^O^  %TMt^,'';^'^ 

Appellant. 

^  *  *  *         •  •  •  I. 

•  •,  •  *    ^  «•• 

XjHTTATION  of  TiMV  WTTHm  WHICtt  ACTTONS'  ICAT  itt  BBOttai^.-^  'M^ 

Act  of  OctobeT"  22,  1870,  amending  th«  >r4ctie6'  Act  and;  tiniltliigi  thi 

period  for  commencing  certiUli  actions  to' t\fo  yearB,  inchide«  witbii^ 

that  limit  only  oauAcs  of  action  that  accrued  after  the  pamge  of  the 


Appeal  from  Benton  Cotmtyi 


.'  \  •>  *  \ 


Sy  an  amendatory  act  of  the  Legislature,  approved  Octo*' 
bar  22,  1870,  the  time  within  which  actions  for  criminal 
oonveraation  CQuld  be  brought  was  limited  to  two  years. 
(Civ.  Code,  §  8.)  Prior  to  this  amendment,  the  Kmitatiori 
for  such  actions  \vas  six  years. 

Tkis  is  an  aetioa  begun  on  the-  12th  day  of.  February, 
1873,  by  respondent  against  appellant  for  enticing  away 
respondentia  wife.  The  alleged  cause  pf  action  accrued 
March  27,  1870,  seven  months  before  the  passage  of  the 
amendatory  act  referred  to.  The  defendant  demurred  upon 
the  ground  that  the  action  had  not  been  commenced. within 
the  time  limited  by  the,  Civil  Code.    :The  Court  overruled 

[6  Oregon— 2]  (17) 
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the  demurrer,  and  rendered  judgment  in  favor  of  respond- 
ent^ from  which  judgment  appellant  appeals. 

John  Burnett,  Bl  8.  Strdhan  and  JtlhnKeUay,  for  Appel- 
lant 

The  amendment  applies  to  all  causes  of  action  existing 
and  prospective.  The  law  makes  no  exception,  and  the  oourt 
can  make  ^OIl^v  (9  How,  U.  S.  526;  12  Minn.  677;  13 
Minn.  153(1  ^24;  ISOPet.  46;  43  Vt  2^4.)    >     .' 

The  Statute  of  Limitations  forms  no  part  of  the  contract ; 
it  affects  the  remedy  only,  and,  tb^t  statute  governs  which 
happens  to  be  in  force  when  suit  is  brought.  (1  la.  66;  1 
How.  U.  S.  816;  1  Kern.  281;  Sedg.  on  Stat  &  Con.  Law, 
658,  691.) 

The  only  limitation  on  the  power  of  the  Legislature,  in 
enaQty;g,l$iMrs  of  the  .kind  in  question,  is  that  it  shall  pass 
no  ex  post  facto  law,  or  law  impairing  the  obligation  of  con- 
tracts. The  law  in  question  does  not  conflict  with  this  pro- 
vision of  the  Constitution.  (15  Ohio,  207;  3  Kansas,  507;. 
1  Dutal  (Ky.)  849;  1  Or.  31;  3  Paige,  415;  How.  N.  Y. 
Code,  §  73,  p.  117 ;  3  Paige  R.  415.) 

The  act  may  be  construed  to  meet  every  objection  urged 
against  it  by  applying  it  to  all  cases  of  the  class  referred  to, 
giving  two  years  in  which  to  bring  all  actions  not  barred  by 
the  act  of  1862,  cutting  off  no  remedy,  injuring  no  one's 
right?. .   (10  Cal.  308 ;  1  Cush.  608.) 

,  Statutes  of  Limitations  are  statutes  of  repose.  They  pro- 
mote peace  and  harmony  in  society;  they  close  the  doors  to 
litigation,  and  should  therefore,  be  favored  by  the  courts.  (1 
Or.  31.) 

F.  A.  Chenoweth  and  W.  W.  Thayer,  for  Bespondent 

The  amendment  only  applies  to  causes  that  have  arisen 
since  its  passage.  (Angell  on  Limitations,  14,  §  22 ;  Thomp^ 
son  V.  Alexander,  11  HI.  54;  Wynehasmer  v.  The  People,  13 
N-Y.  378.) 

The  amendment  is  in  violation  of  the  Constitution.  (Con- 
stitution, Art  4,  §§  20  and  22.) 
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By  the  Court,  Upton,  C.  J. : 

The  action  in  this  case  is  for  criminal  conyersation,  and 
the  defendant  demurred  to  the  complaint  on  the  ground  that 
the  action  is  barred  by  the  Statute  of  Limitations.  The 
action  was  commenced  in  February,  1878,  charging  the  acts 
complained  of  to  have  be^a  committed  in  March,  1870,  and 
the  appeal  presents  the  question  whether  the  time  for  com- 
mencing the  action  is  barred  by  the  amendatoiy  act,  passed 
October  22,  1870. 

The  appellant  submits  the  proposition   that   the    amend- 
ment controls  the  period  of  limitation  in  all  actions  of  this  t 
class  by  limiting  it  to  two  years  from  the  time  the  cause                        ^ 
of  action  accrued,  whether  the  two  years  had   or  had  not                       v^\ 
elapsed  when  the  act  was  passed,  and   claims  Ihat  if  that                       ^(i^ 
mode  of  computation  is  not  applicable  in  all  cases,  the  time 
cannot  in  any  case  extend  beyond  two  years  from   the  pas- 
sage of  the  amendatory  act. 

The  respondent  takes  the  position  that  the  language  of 
the  amendment,  properly  construed,  does  not  include  the 
case  at  bar ;  he  also  claims  that  the  act  is  in  violation  of 
Art  4,  §  22  of  the  Constitution,  which  provides  that  *TS'o 
act  shall  be  amended  or  revised  by  mere  reference  to  its 
title,  but  the  act  revised  or  section  amended  shall  be  set 
forth  and  published  at  full  length;"  and  that  it  is  in  viola-' 
tion  of  §  20  of  the  same  Article,  which  requires  that  the 
"subjects  shall  be  expressed  in  the  title.''  The  Court  does 
not  deem  it  necessary  to  express  an  opinion  on  the  constitu- 
tionality of  the  amendment,  as  we  think  the  case  at  bar  may 
be  disposed  of  without  reference  to  that  question. 

This  cause  of  action  accrued  some  months  before  the  pas- 
sage of  the  amendatory  act,  and  is  not  within  its  provisions 
unless  the  statute  is  retroactive. 

Section  3  of  the  Code  provides  that  "Actions  at  law  shall 
only  be  commenced  within  the  period  prescribed  in  this  ' 
title,  after  the  cause  of  action  shall  have  accrued  ;^  and  §§4, 
5,  6,  7,  8  and  9  prescribe  the  periods  and  specify  the  causes 
of  action  embraced  in  each  period,  some  of  which  specifica- 
tions the  amendment  purports  to  diange.    Looking  at  the 
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whole  RCty  as  amended,  its  prcwieions;  ao  fa?  as  tb^  xelata  to 
^8  daaa  oi,jif:i^i^si,  ^j:e,  in  Bubstance,  that  •actionn  at  law 
for  criminal  copy^^ation  shall  he  commenced  within  a<  per- 
iod of  two  years  "ad^^er  the  can^.of  action  shall  have  ae- 
crueA^'  .  Thei.  miei^dijient .  or  re-enactment  creates  a  new 
]ful6y  the  effect  of.  wh;ich  had  its  beginning  at  the.  approval  of 
the  ax^endatorj.  act;  and  in  determinii^g  the  effect  of  the 
mnendmfint  on  ca^es  th^t  are  within,  its  operation,  the  whole 
act  as  amended  is  to  be  read  as  if  the  entire  act  bore  the  date 
of  the  amendment:  i^  thos^  caaesLthe  action  mnst  be  ocmb- 
fenced  within  a  period  of  two  years  after  the  cause  of  action 
shall  have  accniei  : .  „     , 

The  expj;ession,  a  period  of  twQ  y^^rs  after  the  time  the 
qWBe  of  action  sbaU  hav^  accrued,  if  literally  construed,  or 
if  taken  in  its  ordinary  acceptation,  refers  to  a  period  oom- 
mencipg  at  a  time  i^ub^quent  to  the  enactment,  ^d  unless 
we  depart  from  the  more  obvious  construction  ot  the  lan- 
guage employed^i  tl^  period  of  two  years^  as  designated  in 
the  amended  aqt»  will-  apply  only  to  causes  that  accrue  at  a 
time  Qub^quent  to  the ,  ainendinent^  A  literal  Qonstruction 
will  not  necessarily  indudei  a  cause  of  action  that  accrued 
before  that  time,  and  the  inquiry  is  whether  this  is  a  case 
vhere  a  departure  frona  the  ordinary  import  of  the  words  of 
the  statute  is  justified  by  the  circumstances  and  will  pro- 
mote the  ends  of  justice^  Conceding  that  it  is  within  the 
province  of  the  Legislature  to  make  statutes  retroactive  when, 
they  affect  the  remedy  only,  it  does  not  comport  with  justice 
that  such  a  statute  should  take  effect  immediately  on  causes 
where  the  two  years. had  already  expired;  in  fact  that  would 
be  more  thaii^  changing  the  remedy^  {^Scarborough  v.  Dugan, 
10  Cal.  305.) 

There  is  no  substantial  difference  between  a  retrospective 
law  declaring. a  particular  class  of  contracts  void,  and  one 
which  takes  away  all  remedy  to  enforce  them.  (Bronson  v. 
Kinzie,  1  How,  311^) 

Many  of  the  cases  cited  are  based  upon .  statutory  pro- 
visions differing  materially  from  ours.     In  California,  and 

in  other  States,  wherQ.  some  of  these  cases  have  arisen,  it 

•••<.^rf.,  .  ... 

is  expressly  enacted  that  the   party  shall  have^  after  the 
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passaga  of  the  act.  the  whole  prescribed  .period  in  which  to 
oommenoe  his  action. 

The  language  of  the  act  will  not  extend^  even  by  the 
most  liberal  xx>nstructio%  to  any  cause  of  action  that  haijL 
already  accrued,  without  induding  those  that  had  aoorued 
more  than  two  years  before  the  amendment  was  enacted. 
The  amendment  ma^es  but  one  rule  for  ascertaining  when 
the  period  is  to  commence,  and  it  makes  no  prpvision  for 
a  period  to  oommenoe  at  the  passage  of  the  act;  the  time 
wh^  the  ''cause  of  actioBH  shall  have  accrued"  is  the  only 
point  at  which  the  period  can  commence,  and  it  would  be 
disregarding  the  statute,  rather  than  construing  it,  to  make 
the  period  of  two  years  oommenoe  at  the  passage  of  the 
amendmeAt  without  regard  to  the  time  when  the  cause  of  .ao- 
tion  accrued. 

If  any  reasonable  construction  would  exclude  from  the 
effect  of  the  amendment  all  oases  in  which  fully  two  years 
had  then  run,  and  yet  include  some  other  cases  in  which 
the  cause  of  action  had  already  arisen,  we  find  no  rule  for 
determining  which  of  the  latter  cases  should  be  included, 
or  for  discriminating  between  causes  of  action  that  accrued 
nearly  two  years  before  the  passage  of  the  act,  and  those 
that  accrued  a  month  or  even  a  day  previous.  The  computa- 
tion commencing  in  all  cases  at  the  time  the  cause  of  action 
accrued,  it  might  include  cases  that  would  become  barred 
in  a  week  or  a  day  after  the  passage  of  the  act  As  a  gen- 
eral rule  such  construction  is  not  favored,  and  courts  have 
refused  to  give  a  retroactive  effect  to  statutes  of  this  kind 
unless  that  intention  is-  so  dear  and  positive  as  by  no  possi- 
bility to  admit  of  any  other  construction.  (Wood  v.  OaJehf^ 
11  Paige,  400 ;  Ddsh  v.  Vdn  Eleeck,  7  John.  477 ;  Johnson  v. 
Bwrrill,  2  Hill,  258;  Van  Allen  v.  Feltz,  1  Kej%  332.) 

The  Court  is  of  opinion  that  in  this  class  of  actions  the 
limitation  of  two  years  applies  only  to  ^ose  cases  where  the 
cause  of  action  accrued  after  the  passage  of  the  amendatory 
acL 

The  judgment  of  the  Circuit  Court  should  be  affirmed. 


t  I  •    . » . » 
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JOHN  COGSWELL,  Respondent,  v.  JOHN  H. 

HAYDEN,  Appellant 

VuuixaQB  —  0KRIAL. —  The  allegation  being  that  D.  "made,  ezecoted 
and  deliyered*'  a  promissory  note,  is  not  put  in  issue  by  an  answer 
denying  that  he  delivered  it 

UrooBSEB. — ^It  being  necessary  for  *the  payee  to  indorse  the  note  in  order 
to  make  it  negotiable  paper,  he  must  be  treated  as  first  indorser 
without  regard  to  the  time  of  his  indorsement  or  the  locality  of  his 
name  on  the  note. 

SnoND  INDOBSEB  —  ACTION  BY. —  An  actiou  may  be  maintained  I7  aee- 
ond  indorser  against  first  indorser  for  money  paid  on  the  note. 

Appxal  from  Lane  County. 

This  is  an  appeal  from  a  judgment  recovered  at  law.  The 
complaint  alleges  that  on  May  28,  1872,  one  William  David- 
son made,  executed  and  delivered  his  promissory  note  to 
Hayden;  that  Hayden  indorsed  it  and  for  value  sold  and 
transferred  it  to  one  William  Barlow;  that  Cogswell  in- 
dorsed it  subsequent  to  Hayden;  that  said  Barlow  sold  and 
delivered  the  note  to  John  Sines;  that  Rines  commenced  an 
action  thereon  in  the  Circuit  Court  of  Multnomah  County 
and  recovered  judgment  therein  against  appellant  and  re- 
spondent, for  seven  hundred  dollars  and  more,  gold  coin; 
that  execution  was  issued  thereon,  and  respondent  was  com- 
pelled to  pay  three  hundred  and  sixty-four  dollars  and  forty- 
six  cents,  gold  coin,  and  twenty-seven  dollars  and  seventy- 
five  cents  currency ;  that  respondent  had  filed  a  notice  of  said 
payment  upon  said  judgment^  and  a  claim  for  repayment^ 
which  had  been  duly  entered  by  the  clerk  of  said  court  on  the 
mai^n  of  the  docket  where  said  judgment  was  entered. 

The  appellant,  for  answer,  denied  that  William  Davidson 
delivered  his  promissory  note  to  defendant  for  any  sum; 
denied  that  said  note  was  ever  delivered  to  respondent; 
denied  that  appellant,  for  value  received,  sold  or  transferred 
said  note  to  W.  W.  Barlow,  or  any  other  person;  denied 
that  respondent  indorsed  said  note  subsequent  to  appellant; 
denied  indebtedness  generally;  and,  for  a  further  answer, 
alleged  that,  on  the  28th  day  of  May,  1872,  appellant  and 
respondent^  for  the  accommodation    and    benefit    of    said 
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Davidson,  indoreed  said  note  as  security  for  said  Dayidson; 
that  appellant  indorsed  said  note  upon  the  express  condition 
that  the  respondent  would  indorse,  of  which  fact  respondent 
had  ootioe  at  the  same  time;  that  the  note  was  delivered  to 
said  Barlow  and  not  to  appellant;  that  appellant  paid  his 
half,  etc 

The  respondent's  counsel  filed  a  motion  to  strike  out  t^e 
denialg  in  appellant's  answer,  which  was  granted  by  the 
eonrt;  also  demurred  to  the  matter  set  up  in  said  answer  as 
a  separate  defense,  which  was  sustained  by  the  court,  and, 
the  appellant  refusing  to  answer  over,  the  court  gave  judg- 
ment for  respondent  fOr  the  relief  demanded  in  the  oomr 
plaint    From  these  rulings  this  appeal  is  broi^ht 

Q.  B.  Darrts,  for  Appellant. 

B.  8.  Strahan  and  Thayer  &  Williams,  for  Respondent 

By  the  Court,  MoAbthub^  J.:  ... 

The  allegation  in  the  complaint  being  that  Davidson 
"made,  executed  and  delivered"  the  note,  is  not  put  in  issue 
by  the  denial  in  the  answer  that  he  "delivered"  the  note. 
Such  a  denial  operates  as  an  admission  of  the  making  and 
execution,  facts  which  in  law  embrace  and  include  a  de- 
livery. 

The  denial  that  the  note  was  delivered  to  Cogswell  must, 
we  think,  be  regarded  as  immaterial.  It  was  made  payable 
to  the  order  of  Hayden,  and  whenever  he  indorsed  it,  as  it 
is  admitted  he  did,  he  became  the  first  indorser.  The  only 
presumption  that  can  arise  from  Cogswell's  indorsement  is, 
that  be  intended  to  become  second  indorser.  As  in  the 
caae  of  Bacon  v.  Bumham  (87  N.  Y.  616),  "it  must  be  sup- 
posed, in  the  absence  of  any  proof  to  the  contrary,  that  per- 
ceiving the  name  of  the  payee  in  the  note,  he  indorsed  it 
on  the  presumption  that  the  name  of  such  payee,  to  whose 
order  it  was  made  payable,  would  also,  at  some  time,  ap- 
pear on  the  note,  for  only  thus  would  it  become  negotiable." 
In  the  same  case  it  was  held  that  the  locality  of  the  names 
is  immaterial ;  and  whether  the  name  of   Cogswell   should 
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9P])eat  above  or  below  that  of  HajdeB,  or  befoife  ^r  after  his 
in  point  of  time,  would  not  change  in  any  respect  hia  position 
as  second  indorser.  It  follows,  theref ore>  that  the  denial  ihaA 
Cogswell  indorsed  the  note  subsequently  to  Hayden  is  friyo-; 
lous., 

The  denial  that  appellant,  "for  value  received,'*  .sold  or 
transferred  the  said  note  to  Barlow  does  not  Iraiae  an  issue, 
for  the  reason  that  the  note  might  have  been  sold  or  trans- 
ferred, and  full  value  not  have  been  received*  The  demal 
of  indebtedness  must,  in  this  action,  be  treated  as  a  oondu- 
sion  of  law,  for  none. of  the  facts  out  of  which  the  indebted- 
niess  is  alleged  to  have  arisen,  are  denied. 

As  to  the  right  of  acti(Hi,  we  regard  it  as  a  settled  principle 
that  an  action  may  be  maintained  by  a  second  indorser 
against  a  first  indorser,  for  n^oney  paid  on  a;c60unt  of  the 
note.     (Wright  v.  Butler,  6  Wend.  283.) 

The  fact  that  lie  parties  indorsed  for  the  accommodqiiork 
of  Barlow  does  not,  we  think,  change  the  rule  as  to  their 
relative  liability.  They  are  governed  by  the  rules  applicid>le 
to  indoraers  generally. 

Judgment  affirmed. 


HOBERT  HENDEESON,  Respondent,  v,  THOMAS 

MOEEIS,  Appellant. 

SuBPBisE  —  When  pROCEBa)iNQs  Renewed  for. —  When  a  party  has  been 
misled  or  taken  by  eurprise  by  the  act  of  the  adverse  party,  it  de- 
volves .on  him  to  bring  the  fact  to  the  knowledge  of  the  Court,  and 
if  he  seeks  to  review  the  point  on  appeal  he  should  make  the  showing 
a  part  of  the  record. 

Rjtvuwuno  Matter  of  Discretion. — ^Allowing  or  refusing  an  amendment 
is  addressed  to  the  discretion  of  the  Court,  and  will  be  reviewed 
only  for  the  purpose  of  determining  whether  there  has  been  an  abuse 
of  discretion.     Error  will  not  be  presumed. 

Appeal  from  Yamhill  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Hurley  A  Stdlivan  and  Boise  &  Willis,  for  Appellant 

/o&n  Catli^  and  Thayer  &  Wtttioow,  for  JEtespondeuk 
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By  me  Caart,  Upton,  0.  3*. 

The  app^Utot  was  def  endaht  in  the  Circuit  CJourt,-  and  he 
assigns  as  error  a  rnling  permitting  the  plaintiff  to  amend 
his  ecmiplaint^  and  also  a  ruling  permitting  the  plaintiff  to 
read  in  evidence  a  transcript  of  the  plaintiff's  book  of  ao- 
otmnts.  I 

The  first  count  of  the  complaintt  was  for  money  loaned, 
in  the  amount  of  four  hundred-  dollars.  The  amendment 
was  permitted  in  reference  to  another  count  which,  in  l3ie 
original  complaint,  was  as  follows:*  "Pfeintiff  foir  further 
cause  of  action  alleges  that  the  defendant  is  indebted  to  the  ^ 

plaintiff  in  the  sum  of  two  hundred  and  sixly-nine  dollars  ^^ 

and  eighty-eight  cents,  balance  upon  an  account  for  moneys 
deposited,  for  goods  sold  and  delivered  to  the  defendant, 
for  money  paid  to  the  defendant  at  the  defendant's  requesV 
one  thousand  <jlollar8  check  sold,  assigned  and  delivered  to 
Ae  defendant  between  the  17th  day  of  June,  1871,  and  the 
14th  day  of  March,  1872,  a  statement  of  which  account  is 
hereto  attached  and  made  part  of  this  complaint"'  The' 
dejGendant  answered  the  complaint,  without  objection  to  its 
fonn,  admitting  that  he  purchased  the  check  of  the  plaintiff 
for  one  thousand  dollars,  but  alleging  that  he  paid  for  the 
check  in  money  at  the  time  of  the  purchase.  The  defend- 
ant also  set  up  a  counter-claim  for  goods  sold  and  for  money 
paid  to  the  plaintiff.  The  replication  admits  that  at  the 
time  the  check  was  sold  to  the  defendant  the  defendant 
handed  to  the  plaintiff  one  thousand  dollars  therefor,  but 
alleges  that  on  the  same  day  the  plaintiff  deposited  the  same 
money  with  the  defendant.  Upon  these"  pleadings  the  par- 
ties went  to  trial  before  a  jury,  and  it  was  shown  in  evi- 
deDoe  that  the  plaintiff  sold  the  check  to  the  defendant, 
who  handed  to  him  the  money  (one  thousand  dollars)  for  it, 
and  that  immediately  after  receiving  the  money  the  plaintiff 
i^tamed  it  to  the  defendant  and  left  it  in  his  hands.  After 
the  introduction  of  the  evidence  and  before  the  argument, 
flie  plaintiff  was  permitted  to  amend  the  complaint)  tod  to 
proceed  for  the  one  thousand  dollars^  thua  retisived  f 6r  the 
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check,  as  if  he  had  origiiially  declared  for  that  amount  of 
money  deposited. 

The  appellant  claims  that  it  was  error  to  permit  the 
amendment ;  that  he  was  taken  by  surprise ;  that  the  com- 
plaint as  amended  is  insufficient  to  entitle  the  plaintiff  to 
recover  or  receive  credit  for  the  one  thousand  dollars  last 
mentioned,  as  a  deposit,  and  that  it  was  error  for  the  court 
to  admit  testimony  of  the  deposit  of  this  amount. 

It  is  obvious  from  what  appears  in  the  transcript  that  the 
parties  proceeded  with  the  trial  and  presented  their  evi- 
dence in  the  same  manner  they  would  have  done  if  what  is 
alleged  in  the  replication,  as  to  the  payment  and  return  or 
deposit  of  this  money,  had  been  set  forth  in  the  complaint ; 
and  the  real  question  to  be  ccmsideied  is  not  whether  this 
complaint  would  have  been  good  on  demurrer,  but  whether 
the  court  erred  in  permitting  the  amendment.  Sea  94  of 
the  Code  of  Civil  Procedure  enacts  that,  *'No  variance  be- 
tween the  allegation  in  a  pleading  and  the  proof  shall  be 
deemed  material,  unless  it  have  actually  misled  the  adverse 
party  to  his  prejudice." 

Upon  the  filing  of  the  replication  the  defendant  was  in- 
formed of  the  true  nature  of  the  plaintiff's  demand,  and  if 
he  was  not  satisfied  with  that  mode  of  setting  out  the  facts 
— if  he  was  of  opinion  that  the  deposit  of  the  mone]^  was 
not  a  proper  matter  to  be  plead  in  the  replication — he  could 
have  tested  that  question  before  trial,  by  filing  a  demurrer. 
The  replication  having  apprised  him  of  the  nature  of  the 
plaintiff's  case,  after  going  to  trial  with  such  knowledge  and 
without  objection  to.  the  form  of  the  pleadings,  he  cannot 
reasonably  say  he  was  taken  by  surprise.  It  was  urged  on 
the  argument  that  the  error  of  admitting  evidence  of  this 
deposit  before  the  complaint  was  amended  is  a  good  ground 
for  a  new  trial,  but  the  transcript  does  not  show  that  the 
evidence  was  objected  to  at  the  time.  It  does  not  appear 
by  the  transcript  that  the  appellant  was  misled  or  taken  by 
surprise,  or  that  he  excepted  to  any  ruling  on  this  point 
until  permission  was  given  to  amend.  On  the  contrary,  it 
appears  that  he  was  apprised  before  the  trial  commenced  of 
the  nature  of  the  plaintiff's  claim.    When   a   party  claims 
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that  he  was  taken  by  surprise,  he  should  bring  that  fact  to 
the  knowledge  of  the  court  where  the  surprise  occurs ;  and 
if  he  wishes  to  review  the.  decision  of  the  Circuit  Court  in 
refusing  to  grant  relief,  the  transcript  should  disclose  what 
showing  was  made  in  the  Circuit  Court.  (The  American 
River  W.  and  M.  Co.  v.  The  Bear  River  W.  and  M.  Co.,  11 
Cal.  339 ;  Earth  v.  Orth,  10  Cal.  192 ;  Babe  v.  Wells,  8  Cal. 
426.) 

The  question  of  allowing  or  refusing  an  amendment  is  ad- 
dressed to  the  discretion  of  the  court,  and  is  reviewable  onlj 
for  the  purpose  of  determining  whether  the  exercise  of  dis- 
cretion has  been  abused.  (Hedges  v.  The  Tennessee  Ma- 
rine and  Fire  Insurance  Co.,  8  N.  T.  (4  Seld.)  418 ;  Bice  v. 
Gashirie,  13  Cal.  53;  Smith  v.  BUlett,  16  Cal.  26.) 

It  is  urged,  however,  that  this  amendment  should  not  have 
been  permitted,  because  it  substantially  changes  the  cause  of 
action;  that  an  action  for  money  deposited  is  substantially 
different  from  a  cause  for  the  value  of  a  check  or  bill  of  ex- 
change soli  and  delivered. 

The  facts  disclosed  by  the  pleadings  and  the  circum- 
stances adduced  in  evidence,  so  far  as  the  evidence  is  dis- 
closed by  the  transcript,  show  that  both  the  original  and 
the  amended  complaint  relate  to  the  same  transaction;  and 
it  is  difficult  to  say  from  the  evidence,  even  after  the  trial, 
whether  the  transaction  should  be  deemed  a  sale  of  a  check, 
or  a  deposit  of  money.  The  plaintiff  actually  sold  a  check 
to  the  defendant,  but  whether  its  price  remained  unpaid,  or 
whether  it  should  be  deemed  paid  and  the  money  deemed 
placed  on  deposit  under  a  new  contract  of  bailment,  is  not 
made  certain  by  the  evidence  presented  in  the  record.  It 
would  not  be  extraordinary  if,  in  such  a  transaction,  the 
parties  themselves  gave  no  thought  to  this  distinction,  and 
arp  now  unable  to  inform  a  court  or  jury  whether  the 
amount  due  is  due  upon  the  sale  or  as  a  deposit.  The  case 
seems  to  be  fully  within  §  95  of  the  Code,  which  enacts  that 
"where  the  variance  is  not  material,  the  court  may  direct 
the  fact  to  be  found  according  to  the  evidence,  or  may  or- 
der an  immediate  amendment  without  costs ;"  and  we  think 
§  104,  whidi  requires  this  Court  to  disregard  errors  and  de- 
fects 'Vhich  shall  not  affect  the  substantial    rights   of   the 
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adveise  party/^  is  designed  to  prevent  judgtnento  .from  be- 
ing disturbed  upon  grounds  like  the  one  here  referred  to^ 

In  detennining  whether  thera  wits  error  in  admitting  in 
eyidenoe  a  transcript  from  the  plaintiff's  \K)okB:of  aceount>  it 
may  be  first  oonsidered  whether  the  books  of  account,  if 
presented,  Would  have  been  admissible.  The  respondent 
(fites  Le  Frank  v,  Hewitt  (7  CaL  186),  and  some  other  an- 
thorities,  to  establish  the  point  that  a  party,  in  case  he  has 
no  clerk  and  has  kept  his  own  books  of  account,  may,  upon 
a  proper  showing,  be  permitted  to  introduce  his  books  of 
account  U>  charge  the  adverse  party ;  and  these  authorities 
are  met  with  the  ai^ument  that,  since  parties  may  now 
be  witnesses  in  their  owti  behalf,  the  reason  of  the  rule  has 
disappeared,  and  the  rtile  should  no  longer  be  recognized. 
The  respondent  also  claims  that  the  point  oannot  be  con- 
sidered in  this  Court,  because,  although  it  appears  by  the 
bill  of  exceptions  that  the  defendant  objected  to  the  evi- 
dence, the  bill  of  exceptions  does  not  disclose  the  grounds 
of  the  objection,  and  he  cites  Babe  v.  Wells,  3  C£L  148 ;  18 
Wend.  262 ;  Jencks  v.  Smith,  1  Coms.  92. 

It  may  be  fairly  deduced  from  the  transcript  that  the  de- 
fendant objected  to  the  evidence  on  the  ground  that  the 
books  were  not  competent  testimony.  Without  going  into 
the  question  whether  a  party  may  introduce  his  own  books 
of  account  to  prove  the  delivery  of  goods,  or  the  payment 
of  money,  we  think  the  books  become  admissible  upoix 
another  and  entirely  different  ground.  There  was  annexed 
to  the  complaint  an  account,  or  bill  of  items,  and  the  de- 
fendant, in  cross-examination,  asked  of  one  of  the  plaintiff's 
witnesses,  whether  that  account  was  not  copied  from  the 
plaintiff's  books,  and  the  witness  answered  that  it  was. 
The  record  does  not  disclose  whether  evidence  was  intro- 
duced to  sustain  or  rebut  the  answer  thus  given;  but  the 
defendant,  having  put  the  question  and  taken  the  witness's 
answer,  cannot  ask  the  Court  to  assume  that  the  evidence 
was  inadmissible.  If  die  object  was  to  contradict  or  dis- 
credit the  witness,  it  may  have  been  important  to  the  plaint* 
iff  to  establish  the  truth  of  the  answer ;  if  so,  the  books  be- 
come material  and  competent    evidence.    The    record    is 
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siknt  as  to  whether  a  sufficietit  stowing  Was;  Bsade  to  au- 
Aarize  the  introduction  of  the  transcript  in  }>laoe  of .  the 
original  bodss,  and  it  does  not  appear  that  an  exception  was 
taken  on  the  ground  that  the  original  books  were  not  pro* 
duced.  It  derolres  on  the  appellant  to  show  the  error  af- 
finnatively^  and  as  the  transcript  does  not  disclose  an  error 
affecting  a  substantial  right,  the  judgment  should  be  af** 
firmed. 


THE  SALEM  WATER.  COMPANY,  Appelknt,  v,  THE 
CITY  OF  SALEM,  Kespondent. 

SiiTCTE  —  CoirsTBUcnoN  OF. — ^The  act  incorporating  the  city  of  Salem 
proliibits  the  Conunon.Coiuioil  from  creating  "atijf  debt  or  li^tbHitiee 
in  any  manner"  against  the  city  which  shall  exceed  the  sum  of  one 
thousand  dollars:  Held,  that  the  object  of  this  provision  was  to 
compel  the  Common  Council  to  conduct  the  financial  operations  of 
th«  city  upon  a  cash  basis  and  thus  prdventChe  present  and  future 
resources  of  the  city  from  being  incumbered  or  pledged  for  any  sum 
in  excess  of  such  limitation. 

loEif.— An  agreement  to  pay  the  Salem  Water  Company  eighteen  hun- 
dred dollars  per  annum,  for  seventeen  years^  in  quarterly  install- 
ments, for  water,  to  be  furnished  the  city,  without  any  provision 
for  raising  and  appropriating  revenue  to  be  applied  in  payment  of 
such  r  liabilities  aa  they  Jbecatne  due,  necessarily  created  a  liability 
against  the  city  within  the  meaning  of  such  prohibitory  clause.  The 
liability  being  in  excess  of  sucli  limitation,  the  contract  is  void. 

Afpsal  from  Marion  County. 

The  complaint  alleges,  in  substance;  that  the  city  of 
Salem,  by  an  ordinance,  contracted  and  agreed  to  pay  James 
il.  Martin  and  David  Allen,  their  associates,  successors  and 
assigns,  for  supplying  said  city  of  Salem  with  good  and 
wholesome  water,  as  by  said  ordinance  provided,  the  sum  of 
eighteen  hundred  dollars  per  annum,  in  gold  coin,  to  be  paid 
in  quarterly  installments  in.  each  and  every  year  for  seven- 
teen years. 

That  said  Martin  &  Allen  duly  accepted  the  contract  and 
undertook  to  comply  with  its  terms  and  conditions;  that 
afterwards,  for  a  valuable  consideration,  they  assigned  their 
interest  in  said  ordinance  and  contract  to  the  Salem  Water 
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Company,  a  private  corporation;  that  said  company  did 
erect  waterworks  and  did  supply  the  said  city  with  water  in 
accordance  with  the  terms  of  said  contract,  from  and  after 
the  27th  day  of  September,  1871,  up  to  the  27th  day  of 
March,  1&73,  and  that  the  city  received  and  used  said  water 
so  furnished  by  said  company ;  that  the  city  paid  for  all  said 
water  received  and  used,  except  for  the  quarter  ending  the 
27th  day  of  March,  1878,  at  which  time  it  is  alleged  there 
was  due  appellant  the  sum  of  four  hundred  and  fifty  dol- 
lars, gold  coin;  that  said  city  refused  to  pay  said  sum,  or 
any  part  thereof,  except  the  sum  of  two  hundred  dollars. 

Respondent  interposed  a  demurrer  to  the  complaint  upon 
the  ground  that  it  does  not  contain  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  demurrer  was  sustained  by  the 
court  below  and  judgment  rendered  for  respondent  for  costs, 
from  which  appellant  appeals. 

MaUory  £  Shaw,  for  Appellant 

Knight  <£  Lord,  for  Respondent 

By  the  Court,  Peim,  J. : 

The  respondent  is  a  municipal  corporation  created  by  the 
Legislature,  and  clothed  with  the  usual  powers  of  such  cor- 
porations. Its  charter,  among  other  things,  provides  that 
"the  mayor  and  aldermen  shall  compose  the  Common 
Council  of  said  city  *  *  *  and  shall  have  the  exclusive 
power  to  levy  and  collect  taxes  for  city  purposes,  not  to  ex- 
ceed one  per  cent  per  annum  on  property  in  said  city  tax- 
able for  county  purposes;  to  make  by-laws  and  ordinances 
not  inconsistent  with  the  laws  of  the  United  States,  or  of 
this  State."  If  further  provides  that  "the  City  Council 
shall  not  in  any  manner  create  any  debt  or  liabilities  which 
shall  singly,  or  in  the  aggregate,  exceed  the  sum  of  one 
thousand  dollars."  The  last  provision  was  evidently  in- 
serted in  the  charter  by  the  Legislature  in  pursuance  of 
§  5  of  Art.  XI  of  the  Constitution,  which  provides  that 
"Acts  of  the  Legislative  Assembly  incorporating  towns  and 
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cities  shall  Testrict  their  powers  of  taxation,  borrowing 
money,  contracting  debta,  and  loaning  their  credit^' 

The  Common  Conncil  of  the  city  of  Salem,  in  making 
the  contract  set  out  in  the  complaint,  undertook  to  bind  ,the, 
city  by  present  obligation  to  pay  the  Salem  Water  Company, 
the  sum  of  eighteen  hundred  dollars  per  annum,  to  be  paid 
in  quarterly  installments  for  seventeen  years,  amounting  in 
the  aggr^te  to  the  sum  of  thirty  thousand  six  hundred  doK 
lars.  The  deinuner  interposed  to  the  complaint  admits  that 
the  contract  was  made  and  entered  into  between  the  parties 
as  therein  set  out  And  the  main  question  in  the  case  to 
be  determined  is  whether  the  contract  ^^in  any  manner  creates 
any  clebts  or  lialnlities  which  singly  or  in  the  aggregate  ex- 
ceed the  sum  of  one  thousand  dollars/'  If  it  does,  it  is  a  eon« 
tract  directly  prohibited  by  the  charter,  and  is  therefore 
Toid 

The  position  taken  by  respondent  is,  that  no  tax,  having 
been  levied  or  specific  fund  set  apart  and  appropriated  for 
the  payment  of  those  liabilities  as  they  accrue,  that  it  nee^ 
essarily  creates  a  debt  or  liability  in  excess  of  the  limita* 
tion  specified  in  the  charter ;  while  it  is  insisted  by  appel- 
lant that  the  promise  made  by  the  Common  Council  on  be^ 
half  of  the  city  to  pay  money  for  water  to  be  furnished  in 
the  future  created  no  debt  or  liability  against  the  city,  ^^if 
the  amount  proposed  to  be  paid  does  not  exceed  the  amount 
that  may  be  raised  by  the  tax  levy  for  the  current 
year." 

According  to  this  theory  the  question  as  to  whether  any 
debt  or  liability  was  created  in  any  manner  against  the  city 
by  this  contract,  depends  wholly  upon  the  financial  condi- 
tion and  ability  of  the  city  to  raise  the  amount  agreed  to  be 
paid,  and  not  upon  the  terms  and  conditions  of  the  contract 
itself,  or  upon  the  further  fact  as  to  whether  any  provision 
was  made  for  raising  a  fund  and  setting  it  apart  to  pay  these 
liabilities  as  they  accrue. 

In  other  words,  the  theory  contended  for  by  appellant  is 
thia:  If  the  Common  Council  can  raise  the  amount  proposed 
to  be  paid  to  this  company  by  levying  and  collecting  a  tax 
of  one  per  cent,  upon  all  the  property  included  within  the 
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citjr  limits  taxaUe  ior'eounty  purpoeei^^  thte  n^  (}ebt  or  lifl^. 
bilitj  was  created  against  the  city  witjiin  the  meaning  of  tho: 
porcMbitory  clause  cdntaiii^   in   the   charter^     Thia  ^la  a 
propoeition  in  legal  naetaphysics"  w0  confess  we  are  unable 
to  comprehend. 

If  this  theory  should  be  adopted!,  Hien.  the  Stat^  may 
make  contracts  involving  millioiis.  of  dollars,  without  ereatr 
ing  any  debt  or  liability  against  the.  State,  within  the  pro- 
hibitory clause  o:^  the  Constitationy  as  that  ixu^trun^ent  con* 
tains  no  provision  limitiiig  the  amount  of  peix^ntage  that 
may  be  levied  upon  the  property  of  tibe  State  for  the  pur- 
pose of  raising  revenue  to  earry  out  Ithe  various  objects  of 
the  State  government  The  wordd  "any  debt  or  liabilities," 
as  used  in  the  charter,  sire  general  and  may  include  any  kind 
of  debt. or  liability,  either  absolute  0^  contingent,  express  or 
implied.  A  debt  exists  against  the  city  whenever  it  agrees 
to  pay.  money  in  return  for  ^rvices  perforfaed,  or,  aa  in  this 
ca£e  ior  water  furnished  for  the  use  of  the  city.  In  a  popu- 
lar sense,  debt  includes  all  that  is  due  to  a  party  under  any 
form  of  obligation  or  promise.     (3  Met  623.) 

Either  of!  the  definitions  are  sufficient  to  einbra^e  the  lia- 
bility created  by  the  contract  under  consideration.  The  mo* 
ment  the  contract  was  mad^  it  created  a  present  obligation  on 
the  part  of  the  city  to  pay  money  to  the  company  at  future 
periods.  Now,  whether  this  obligation  can  be  called  a  debt 
in  the  technical  sense  or  not^  it  is  at  least  ^  a  liabilil^;  that  is, 
the  city  is  'Abound  or  obliged  in  law*'  to  pay  for  the  ^ater 
furnished  by  the  company. 

The  Eighth  Article  of  the  Constitution  of  the  State  of 
California  provides  that  the  Legislature  shftll  not  create 
any  debt  or  liabilities  in  any  manner  which  shall  exceed 
the  sum  of  three  hundred  thousand  dollars,  except  in  cer- 
tain contingencies  specified.  A  question  arose  upon  the 
construction  of  this  provision  in  the  cases  of  The  State  of 
California  v.  McCowley  (15  Cal.  455) ;  McCowley  v.  Brooks 
(16  Cal.  24) ;  Ktoppikus  v.  State  Capitol  Commissioners 
(16  Cal.  253). 

In  the  first  case  the  question  arose  upon  a  contract  be-* 
tween  the  State  and  HoCowley^s  assignor,  entered  into  in 


^ 
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puTsaanoe  of  oertaixL  pibviBioiiB  of  im  act  6f  the*  Le^slatur^ 
wherebj  the  State  agreed  to  pay  one  Estell  the  sum  of  ten 
thoosand  doUais  per  month,  during  a  period  of  five  years^ 
for  taking  care  of  the*  State  pri8<HierB,  which  amount  waa  to 
be  paid  on  the  last  day  of  each  month,  ^'out  of  money  in 
the  treasury  not  otherwiae  appropriated*'?  The  queeticMQr 
presented  for  determination  was  whether  this-  contract 
created  any  de'bt  or  liabilities  against  the  State  within  the 
meaning  of  this  provision  of  the  Constitotion  ?  .  Mr.  Chi^ 
Justice  Huber,  in  delivering  the  opinion  of  the  court,,  said: 
'The  Eighth  Article  was  intended  to  prevent  the  State  from 
nmning  into  debt,  and  to  keep  her  expenditures,  except  in 
certain  cases,  witiiin  her  revenues*  These  revenues  may  be 
appropriated  in  anticipation  of  their  receipt  as  effectually 
as  when  actually  in  the  treasury.    The  appropriation  of  the  H|^ 

nKmeys  when  received  meets  the  services  as  .  they  are  ren^^ 
dered,  thus  discharging  the  liabilities  as  they  arise,  or  rather 
anticipating  and  preventing  their  existence.  This  appropria- 
tion accompanying  the  services  operates,  in  fact^  in  the  na* 
toe  of  a  cash  payment" 

In  Kloppikus  v.  State  Capiiol  Commissioners,  the  same 
question  arose  upon  a  contract  for  erecting  a  &ate  Capitol, 
made  in  pursuance  of  the  act  of  March  29,  1860.  The  com- 
missioners were  authorized  by  the  act  to  contract  to  the  ex-* 
tent  of  one  hundred  thousand  dollars;  and  that  amount  was 
appropriated  by  the  act,  out  of  any  money  in  the  treasury 
not  otherwise  appropriated,  to  carry  this  act  into  effect. 
'This  act  was  held  not  io  be  repugnant  to  the  Eighth  Article 
of  the  Constitution  upon  the  same  grounds  stated  in  The 
State  V.  McCowtey/' 

This  question  also  arose  and  was  decided  in  the  case  of 
The  Staie  v.  Medberry  (7  Ohio  St  R  526-)  In  that  case 
4e  Board  of  Public  Works  contracted  to  pay  certain  par- 
ties twenty-seven  thousand  five  hundred  dollars  a  year,  pay- 
able monthly,  for  five  years,  amounting  in  all  to  the  sum  of 
one  million  three  hundred  and  seventy-five  thousand  dollars, 
for  materials  and*  repairs  of  the  State  canals.  The  Consti* 
taticm  of  Ohio  prohibits  the  General  Assembly .  from  creat- 
ing any  debt  or  liabilities   against  the   State   which   shall 
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exceed  the  stim  of  seven  hundred  and  fifty  diousand  dollars, 
exoept  in  certain  cases  mentioned.  It  also  provides  that  ^'no 
money  shall  be  drawn  from  the  treasury  except  in  pursuance 
of  a  specific  appropriation  made  by  law,  and  no  appropria- 
tion shall  be  made  for  a  longer  period  than  two  years."  It 
was  held  by  the  court  that  these  contracts  for  repairs  on  ihe 
canals  for  a  period  of  five  years  necessarily  created  a  debt 
against  the  State  in  excess  of  the  constitutional  limit ;  for  the 
reason  that  the  General  Assembly  had  no  power  to  raise 
revenue  and  to  authorize  its  appropriation  in  payment  of 
these  liabilities  accruing  after  two  years. 

The  opinion  of  the  court  was  delivered  by  Mr.  Justioe 
Swan,  which  is  a  very  able  and  well-considered  opinion. 
After  alluding  to  the  general  working  of  the  financial  system 
of  the  State,  as  to  the  payment  of  current  expenses,  and 
the  creation  of  a  debt,  a  very  cledr  and  forcible  distinction 
is  drawn  between  those  contracts  which  do  and  those  which 
do  not  create  a  debt  within  the  meaning  of  this  constitu- 
tional restriction.  The  principles  stated  and  illustrated  in 
the  opinion  are  very  handsomely  summed  up  by  Mr.  Justioe 
Sawyer  in  The  People  v.  Pacheco  (27  Cal.  218),  as  follows: 
"That  the  legislative  department  of  the  Government  is 
vested  with  the  power  of  taxation,  and  the  authority  to  de- 
termine the  objects  for  which  the  taxing  power  shall  be 
exercised,  and  to  appropriate  the  moneys  thus  raised  to 
such  objects;  but  that  the  power  of  appropriation,  under 
the  Constitution  of  Ohio,  is  limited  to  two  years ;  that  when 
an  appropriation  is  made  for  an  object  to  be  accomplished, 
and  paid  for  within  the  two  years,  and,  at  the  same  time, 
revenue  is  provided  to  meet  the  appropriation,  .  a  contract 
made  in  pursuance  of  the  appropriation,  and  payable  out  of 
it,  does  not  create  a  debt  within  the  meaning  of  the  pro- 
hibitory clause  of  the  Constitution.  But  a  contract  to  be 
performed  beyond  the  two  years,  or  without  raising  and  ap- 
propriating the  revenue  to  meet  it,  necessarily  creates  a 
debt,  as  the  services  cannot  be  paid  for  when  rendered  in 
the  first  case,  because  the  legislative  power  has  no  authority 
to  make  the  appropriation,  and,   in  the  second,  because   it 
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failed  to  do  it''  The  same  doctrine  was  held  in  the  case 
of  The  People  v.  Pacheco  (27  Cal.  176). 

The  theory  adopted  in  these  cases  is^  that  if  expenses  are 
incurred  by  authority  of  the  legislative  department  for  sonoe 
specified  object,  without  any  pn>visioii  being  made  for  the 
payment  of  such  expenses  as  they  accrue,  they  thereby 
create  and  become  a  debt  against  the  State,  within  the 
meaning  of  the  prohibitory  clause.  But,  on  the  other  hand, 
if  at  the  same  time  such  expenses  are  authorized  to  be  in- 
curred, provision  is  made  for  the  payment  of  such  expenses 
aa  they  accrue,  and  such  expenses  are  incurred,  they  do  not 
thereby  become  a  debt  against  the  State,  because  the  whole 
ifl  regarded  as  a  single  financial  transaction.  The  only  case 
referred  to  in  which  this  doctrine  appears  to  be  oontro* 
TOrted,  is  that  of  Coulsan  v.  The  City  of  Portland,  reported 
in  1  Deady,  481.^  Mr.  Justice  Deady,  in  delivering  his 
opinion  in  the  case,  said :  '^y  means  of  such  artificial  rea* 
soning  and  unlooked-for  constructions  of  popular  and  plain 
terms  and  phrases,  Constitutions  may  be  pui^ed  of  every 
prohibition  upon  the  legislative  power  of  taxation  and  creat- 
ing indebtedness.  The  fact  that  the  ordinance  appropriates 
money  to  pay  these  coupons,  as  they  fall  due,  makes  no  dif- 
ference. There  is  no  magic  in  the  legislative  formula, 
There  is  hereby  appropriated.* " 

It  will  be  noticed  that  the  contracts  in  the  cases  cited  are 
▼ery  similar  to  the  contract  in  the  case  under  consideration, 
except  that  in  those  cases  provision  was  made  for  raising 
and  appropriating  money  to  pay  the  liabilities  incurred,  as 
they  became  due,  while  in  this  no  such  provision  was  made. 

It  will  be  further  noticed  that  in  Cotdson  v.  Portland  it 
^as  held  that  the  ordinance  created  a  debt  against  the  city 
within  the  meaning  of  the  restrictive  clause  of  the  charter, 
notwithstanding  the  ordinance  also  contained  a  provision 
for  raising  and  appropriating  re\^nue  in  payment  of  the 
coupons  as  they  became  due,  while  in  all  the  other  cases  it 
was  held  that  the  provision  made  for  raising  and  appropri- 
ating revenue,  in  payment  of  the  liabilities,  as  they  became 
dne,  operated  to  prevent  the  existence  of  a  debt  against  the 
State,  within  the  meaning  of  the  constitutional   restrictions, 
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by  Vdi^harging  the  liabilitiies"  aa  they  slVqsb^  or  ifather  by 
"preventing  their  existence." 

.  But  in  the'  caEse  under  oonaideration  no  such  provision 
was  made;  therefore,  we  do  not  undertake  to  d^ide  a4; 
present  what  would  have  beien  the  effect  upon  t^e  liability 
created  by  the  ordinance  in  question  if '  such  .  pirovision 
had  been  made  for  meeting  such  liabilities  as  they  became 
due. 

As  to  the  prohibitory  clause  of  the  charter,  its  object  was 
to  compel  the  Common  Council  to  conduct  the  finfancial 
operations  of  the  city  upon  a  cash  basis,  and  thus  prevent  its 
present  and  future  resources  from  being  incumbered  and 
pledged  for  a  city  debt  in  any  sum  greater  than  the  amount 
mentioned  in  the  limitation. 

And,  as  in  our  opinion  the  ordinance  upon  which  this  ac- 
tion is  based  did  create  a  liability  against  the  cify  which 
exceeds  the  limitation,  it  must  be  regarded  as  a  c(hi tract  di* 
pectly  prohibited  by  the  charter,  and  therefore  void,. 

Judgment  affirmed. 


J.  C-  TKULLENGER,  Appellant,  v.  THOMAS  G.  TODD, 

Respondent. 

SuHMONs. — When  it  appears  that  a  defendant  has  been  duly  served  with 
a  snmmons,  and  laila  to  answer  the  complaint  within  the  time 
aUowed  by  law,  a  judgment  by  default,  for  want  of  an  answer,  may 
be  taken  against  him.  From  such  judgment  no  appeal  will  lie;,  but 
an  appeal  will  lie  from  a  judgment,  although  taken  by  default,  when 
it  appears  that  the  defendant  had  not  been  duly  served  with  sum- 
mons. Being  duly  served  with  summons,  implies  that  the  defendant 
has  been  served  in  the  manner  directed  by  law.  The  service  of  a 
summons  to  appear  in  tlie  Circuit  Court  of  Multnomah  County  would 
not  be  due  service  of  a  summons  to  appear  in  the  Circuit  Court  of 
Marion  County. 

lone  —  What  Certtficate  of  Service  must  Show. —  When  an  officer 
undertakes  to  serve  a  summons,  he  should  use  ordinary  diligenoe  at 
least  to  find  the  defendant  in  order  that  he  may  serve  him  person- 
ally; and,  after  using  sucb  diligence,  if  he  should  not  be  found,  con- 
structive service  may  be  made.  When  thus  made,  the  certificate 
should  show  that  the  defendant  was  not  found,  in  order  to  rend«r 
that  mode  of  service  complete. 

Void  Judgment. —  A  judgment,  although  void,  may  be  appealed  from. 
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Appsal  froin  Waahington  County. 

*  r 

The  facte  are  stated  in  the  opinion  of  the  Conrt 
Shaittzch  A  KiUin,  for  Appellant 

J^rhitm  &  Thompson,  for  ^^pondenti 
?7  the  Court,  pBm,  J.: 

T^is  was  an  action  at  law  to  recover  damages  for  breach 
01  eon  tract    The  judgment  was  entered   by   default,,  for 
"WMit  of  an  answer,  by  the  clerk,  in  vacation,  under  an  act 
pjiased  by  the  Legislature  in  the  year  1868,  which  provides 
^^  "when  the  time  for  answering  haa  expired,  and  it  ap- 
pears that  the  defendant  has  been   duly  served  with   sum- 
mons, •  *.    *    *    the  clerk  shall   enter  the   default   of  the 
defendant,    and   immediately     thereafter  enter   judgment," 
etc    From  the  certificate  of  the  sheriff  it  appears  that  the 
summons  had  been  served  as  follows:     "I  served  the  within 
summons;,  within  said  State  and  county,  on  the  within  named 
J.  C.  TruUenger,  by  delivering  a  copy  thereof    *    *    *    to 
a  white  person  of  the  family  above  the  age  of  fourteen  yearsj 
at  the  dwelling-house   of   the   defendant"     This   certificate 
was  signed  by  the  sheriff  in  the  usual  manner  of  signing  such 
papers.    An  appeal  having  been  taken  from  this  judgment, 
a  motion  has  been  interposed  in  this  Court  to  dismiss  the  ap- 
peal, upon  the  ground  that  the  judgment,  having  been  en- 
tered by  default  for  want  of  an  answer,  no  appeal  will  lie 
from  such  judgment. 

This  motion,  and  the  questions  presented  on  the  merits 
by  the  appeal,  having  been  argued  and  submitted  together, 
will  be  considered  in  the  same  manner  by  the  Court  The 
question  raised  by  this  motion,  however,  needs  but  little  con- 
sideration at  this  time,  as  it  has  already  been  considered  and 
passed  upon  by  this  Court  at  a  former  term,  upon  a  similar 
motion  made  in  the  case  of  Smith  v.  The  Ellendale  Mill 
Company  (4  Oregon,  70).  In  that  case  a  judgment  had 
been  taken  in  the  Circuit  Court  of  Marion  by  default,  in 
which  it  appeared  that  the  summons  had  been  served  upon 
the  oorporaticm  to  appear  and  answer  a  complaint  in  the  Cir- 
cuit Court  of  Multnomah  County. 
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An  appeal  having  been  taken  from  the  judgment,  a  mo- 
tion to  dismiss  was  interposed  upon  the  same  ground  con- 
tained in  the  motion  here.  The  motion  having  been  over- 
ruled, the  appeal  was  entertained  and  the  judgment  reversed. 
The  court  held  that  '^a  judgment,  for  want  of  an  answer, 
can  onlj  be  taken  when  it  appears  that  the  defendant  has 
been  duly  served  with  summons,,  and  has  failed  to  answer 
the  complaint  within  the  time  allowed  by  law."  That 
from  a  judgment  when  so  taken  no  appeal  would  lie, 
but  that  an  appeal  would  lie  from  a  judgment  entered 
against  a  defendant,  when  the  record  fails  to  disclose  that 
such  defendant  has  been  duly  served  with  summons;  that 
being  duly  serried  with  summons  implies  that  the  defendant 
has  been  served  with  a  summons  in  the  manner  directed  by 
law,  in  every  particular,  requiring  him  to  appear  in  the 
court  of  the  county  where  the  judgment  is  taken.  That 
the  service  of  a  summons  upon  a  defendant  to  appear  in 
the  Circuit  Court  of  Multnomah  County  was  not  due  ser- 
vice of  a  summons  to  appear  in  the  Circuit  Court  of  Marion 
County;  that  in  fact  it  was  no  service  at  all,  and  that  the 
judgment  was  void  for  the  want  of  jurisdiction  in  the  court 
over  the  person  of  the  defendant  And  so  in  the  caise  here. 
Respondent  was  not  entitled  to  have  a  judgment  entered 
against  appellant  by  default,  for  want  of  answer,  because  it 
does  not  appear  from  the  record  that  he  had  been  duly 
served  with  summons.  The  certificate  of  service  appearing 
in  the  record  was  insufficient  to  warrant  the  clerk  in  enter- 
ing judgment  against  appellant  by  default,  for  want  of  an 
answer,  because  it  fails  to  show  why  the  summons  was  not 
served  upon  him  personally,  by  disclosing  the  fact  that  he 
could  not  be  found. 

The  statute  provides  that  the  summons  shall  be  served 
'T}y  delivering  a  copy  thereof  *  *  *  to  the  defendant 
personally,  or  if  he  be  not  found,  to  some  white  person  of  the 
family,  above  the  age  of  fourteen  years,  at  the  dwelling- 
house  or  place  of  abode  of  the  defendant." 

It  appears  from  this  certificate  that  the  summons  was  not 
served  upon  appellant  personally,  but  by  being  delivered  to 
some  one  of  the  family,  at  hia  dwelling,   without  showing 
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whether  he  ooold  be  f otmd  or  not  If  he  could  be  found  he 
was  entitled  to  baye  a  copy  of  the  sununons  delivered  to  him 
personally. 

The  statute,  in  providing  bow  servioe  shall  be  made,  evi- 
dently implies  that  when  a  summons  is  placed  in  the  hands 
of  an  officer  for  service  that  he  will  use  ordinary  diligence, 
at  least,  to  find  the  party  against  whom  the  summons  is  is- 
sued, in  order  that  he  may  make  personal  service  upon  him ; 
bat  after  after  using  ordinary  diligence,  if  be  should  fail  to 
find  such  party,  constructive  service  may  be  made ;  and  when 
sndi  service  is  made,  the  certificate  should  contain  the  fact 
that  the  party  cotUd  not  he  found. 

The  certificate  in  this  case  failing  to  do  so,  the  service  ap- 
pearing of  record  was  insufficient  to  authorize  the  derk  in  en- 
tering judgment  by  default  against  appellant  But  it  is  fur- 
Aer  claimed  that  if  the  service  was  insufficient  to  give  the 
court  in  which  the  judgment  was  rendered  jurisdiction  of  the 
person  of  appellant,  the  judgment  was  an  absolute  nullity,  on 
account  of  the  want  of  such  jurisdiction,  and  therefore  no  ap- 
peal would  lie  from  such  judgment 

While  it  appears  to  be  generally  condeded  that  a  void  judg- 
ment may  be  disregarded  and  treated  as  a  nullity,  whenever 
any  right  is  claimed  under  such  judgment,  whether  it  has 
been  appealed  from  and  set  aside  by  a  competent  court  or 
not,  it  appears  also  to  be  the  constant  practice  for  courts  of 
review  to  entertain  appeals  from  such  judgments  for  the  pur- 
pose of  reversing  and  purging  the  records  of  such  judgments. 
It  was  so  held  in  the  case  of  The  People  v.  Ferris  (33  New 
York,  220).  In  that  case  the  court  says:  "It  has  been  the 
constant  practice  of  courts  of  review  to  reverse  judgments 
and  orders  granted  without  jurisdiction.  This  is  often  the 
only  way  in  which  the  records  of  the  courts  can  be  purged 
of  errors  and  dangerous  precedents. '^  (7  Cal.  280;  16  Cal. 
65,  to  the  same  eflFect) 

We  deem  it  imnecessary,  however,  to  cite  further  author- 
ity, as  this  Court  has  already  passed  upon  the  question  in  the 
case  of  Smith  v.  The  Ellendale  Mill  Company  (4  Or.  70). 

It  is  further  claimed  and  insisted  by  appellant  that  the 
act  of  1868,  or  so  much  thereof  as   authorizes  the  clerk  to 
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euteir  judgments  by  deffbulti  in  vabation.  Is' unconstitutional 
and' void;  but  as  it  has  already  appeared  to  the  Coitrt.that 
there  is  sufficient  error  appearing  of  record  in  rdfttion  to 
the  defect  in  the  bertificate  of  'senrioB  to  warrant  a  reversal 
of  th^  judgmetnt  rendered  by  the  clerk,  we  will  not  at  this 
time  imdertake  to  pass  upon  the  constitutionality  of  the  law 
authorizing  judgments  to  be  riendered  by  clerks  in  vacation,- 

It  is  therefore  ordered  that  this  cause  be  and  is  hereby  re- 
versed and  remanded  to  the  court  below  for  further  proceed- 
ings. 

Judgment  reversed. 


BEN  HOLLADAT,  Respondent,  v.  HEimT  A.  DAVIS, 

Appellant. 

THK  AOBEEICENT  OF  AIT  AGENT  FOB  A  CONSIDEBATION  MOVING  TO  HIMSELT 

IS  Void. —  An  agent  of  a  railway  corporation,  charged  with  the  duty 
of  selecting  the  route  or  line  of  railway,  cannot  lawfully  disregard 
the  interest  of  his  principal  in  making  the  selection;  and  if,  for  a 
consideration  moving  to  himself,  he  should  agree  to  select  a  particu- 
lar route,  the  agreement  would  be  void. 
Complaint  —  When  must  Show  for  whose  Benefit  the  Action  is 
Bbouoht. — ^When  it  appears  on  the  face  of  the  complaint  that  the 
plaintiff  is  not  the  real  party  in  interest,  and  he  sues  as  the  trustee 
of  an  express  trust,  the  complaint  should  show  for  whose  benefit 
the  action  is  brought. 

Appeal  from  Linn  County. 

This  appeal  is  from  a  judgment  of  the  Circuit  Court  for 
Linn  County,  overruling  a  demurrer  to  the  complaint  The 
plaintiff  sued  to  recover  an  amount  alleged  to  be  due  on  a 
contract  in  the  form  of  a  subscription  list,  in  which  the 
several  subscribers,  of  whom  the  defendant  was  one,  had 
respectively  promised  to  pay  the  plaintiff  specified  amounts, 
in  case  the  plaintiff  should  cause  the  line  of  the  railroad 
of  the  Oregon  and  California  Railroad  Company  to  be 
located  in  a  specified  manner.  It  is  alleged,  in  the  com- 
plaint, that  the  plaintiff  is  the  owner  of  a  majority  of  the 
stock  of  the  Oregon  and  California  Railroad  Company,  a 
corporation  duly  incorporated  under  the  laws  of  Oregon, 
which  was  engaged  in  building  a  railroad  then  completed  to 
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a  point  twelve  miles  nctrOi  of  Hamaburg;  Aat  the  plaintiff 
was  one  of  the  diredbDrs,  and  the  president  of  the  oorporn 
atioBy  '^and,  as  such  president,  director,  aqd  stockholder, 
had  Ihe  power  to  cause  aaid  road  to  be  located  and  con- 
structed on  audi  line  or  Toute  as  he^  this  plaintiff,  might 
desire  or  determine/'  and  that  he  ^'was  duly  authorized  by 
said  corporation  to  control  said  location/'  that  there  were 
two  routed  for  said  road,  both  surveyed,  one  paaaing  Bome 
miles  east  of  Harrisbui^  and  the  other  running  through 
Earrisbnrg;  that  the  former  was  the  cheaper  of  the  two; 
and  that,  ^^to  induce  the  plaintiff  to  cause  the  said  road  to 
be  constructed  to  some  point"  within  Harrisburg,  the  de- 
fendant entered  into  a  contract  in  which,  ^'ia  consideration 
that  the  plaintiff  would  cause  the  line  of  the  said  Oregon 
and  California  Bailroad  to  be  constructed  to  some  point'' 
within  Harrisburg,  and  in  consideration  of  one  dollar,  tiie 
defendant  agreed  ^Ho  pay  the  plaintiff  the  sum  or  value  of 
two  thousand  dollars,  in  United  States  gold  coin,  in  real 
estate/'  as  soon  as  tbe  railroad  should  be  so  constructed ;  that 
afterwards  the  plaintiff  caused  the  said  railroad  to  be  so  con- 
structed, and  in  all  respects  complied  with  the  terms  of  the 
contract,  and  that,  although  requested,  the  defendant  refused 
to  comply  on  his  part.  The  defendant  demurred  to  the  comr 
plaint,  alleging  idefeet  of  parties,  want  of  capacity  in  the 
plaintiff  to  sue,  and  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

E.  N.  Taudy,  R.  3.  StraJum,  and  George  B.  Helm,  for 
Appellant 

Dolph,  Bronatujhy  Dolph  &  Simon,  for  Bespondent. 

By  the  Court,  Upton^  C.  J. : 

The  sufficiency  of  the  complaint  in  this  cause  is.  quesr 
tioned  on  the  general  ground  that  all  agreements  made  with 
railway  eorpolrations  with  a  view  to  influence  the  corpora- 
tion as  to  locating  its  route  or  line  of  road,  or  as  to  the 
places  to  and  from  whidi  it  shall  be  constructed,  are  conn 
trary  to  public  policy,  and  therefore  void,  and  also  on  the 
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specific  grounol  that  from  the  relations  existing  between  the 
plaintifF  and  the  railway  corporation  the  alleged  contract  is 
against  public  policy. 

In  support  of  the  first  position,  the  appellant  claims  that 
if  siich  inducements  can  be  held  out  to  influence  the  Icca* 
tion  of  roads,  transactions  of  the  kind  may  be  so  perverted 
as  to  operate  most  injuriously  to  the  public^  causing  great 
lines  of  travel  to  deviate  from  the  moat  direct  route,  and 
from  points  where  roads  are  most  needed.  On  the  other 
hand  it  is  urged  that  railways  are  usually  originated  by 
means  of  individual  enterprise  and  upon  the  strength  of 
private  capital,  and  that  in  their  construction  the  route  or 
direction  is  and  must  be  influenced  and  governed  by  the 
amount  of  business  and  patronage  to  be  anticipated  on  the 
respective  routes,  the  relative  cost  of  construction  and  the 
inducements  held  out  by  those  desiring  railroad  facilities; 
that  upon  the  same  principle  that  Government  aid  may  be 
granted  by  the  United  States  to  corporations  or  to  indi- 
viduals to  induce  the  construction  of  roads  in  particular 
directions,  or  to  induce  the  establishment  of  lines  of  ocean 
steamers,  similar  inducements  may  be  held  out  by  States, 
communities  or  individuals,  without  violating  any  public 
or  private  right  or  any  rule  of  morality;  that  if  those  who 
need  railroad  facilities  could  be  prohibited  from  offering 
such  inducements  it  would  leave  communities  in  many  in- 
stances without  the  power  of  procuring  roads ;  and  that  leav- 
ing parties  to  act  as  their  interests  shall  prompt  them  in  such 
cases,  is  the  surest  mode  of  promoting  the  public  interest  by 
causing  roads  to  be  located  and  constructed  where  they  are 
most  needed. 

From  the  view  taken  by  the  Court  of  the  relations  exist- 
ing between  the  plaintiff  and  the  corporation  it  will  not  be 
necessary  to  express  any  opinion  on  the  proposition  first 
named. 

It  appears  from  the  complaint  that  the  plaintiff,  who  is  a 
stockholder  and  an  officer  of  the  corporation,  being  empow- 
ered by  the  corporritlon,  was  acting  as  its  agent  in  selecting 
the  route  cf  its  road.  While  acting  as  such  agent  the  plaintiff 
was,  of  course,  bound  to  exercise  his  discretion   and   judg- 
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ment  in  the  interest  of  the  corpora tion,  and  he  ooulu  not 
lawfully  contract  to  do  anything  in  that  matter  contra  ry  to 
tb  bterest  of  his  principal.  Inasmuch  as  it  was  his  duty 
to  be  governed  by  the  interests  of  the  corporation  in  locat- 
ing the  road,  if  he  obtained  a  promise  of  money  from  a  third 
party  as  compensation  fimr  selecting  the  route  which  his  duty 
to  the  corporation  required  him  to  select,  the  promise  waa 
without  any  equivalent;  and  if  such  promise  was  made  to  in- 
duce hun  to  select  a  different  route,  the  promise  would  be  in 
fraud  of  his  principal. 

Any  agreement  of  such,  an  agent  to  select  a  particular 
route,  if  based  upon  a  consideration  moving  to  himself, 
would  he  held  to  be  unlawful,  as  was  said  by  Gilbert,  J., 
in  Bliss  v.  Matiison  (52  Barb.  335) :  "An  agreement  which 
is  designed,  or  which  in  its  nature  and  effect  tends  to  lead 
persons  "viho  are  charged  with  the  performance  of  a  trust  or 
duties  for  the  benefit  of  others,  to  violate  or  betray  them,  is 
contrary  to  public  policy."  "It  is  enough  if  such  is  the  ten- 
dency of  it." 

This  doctrine  is  not  seriously  controverted  by  the  appel- 
lant,  hut  it  is  said  in  avoidance  of  this  objection  that  the 
contract  was  made  for  the  benefit  of  the  corporation,  tliat 
the  plaintiff  was  the  agent  of  the  corporation,  both  in  making 
the  contract  and  in  bringing  this  action,  and  that  he  is  en- 
titled to  sue  in  his  own  name,  as  the  trustee  of  an  express 
trust  In  support  of  this  petition  the  respondent  cites  Conr 
siderantv.  Brisbane  (22  N.  T.  889). 

It  was  held,  in  that  case,  that  the  plaintiff  could  maintain 
the  action  for  money  due  to  the  corporation,  it  being  shown 
on  the  face  of  the  complaint  that,  in  making  the  notes  sued 
vpon,  the  defendant  treated  the  plaintiff  as  the  trustee  of  an 
pxpress  trust  The  action  was  upon  promissory  notes  given  by 
the  defendant  in  consideration  of  stock  of  the  corporation,  to 
be  delivered  to  him  on  the  maturity  of  the  notes.  The  notes 
were  made  payable  to,  the  plaintiff  "as  executive  agent  of 
the  company.''  In  the  opinion  it  is  stated  that  the  plaintiff 
was  not  personally  bound  to  deliver  the  stock,  and  that  the 
corporation  was  bound ;  and  it  appeared  on  the  face  of  the 
complaint  that,  in  making  the   contract,    and    in    bringing 
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the  action,  tlie  plaintiff  "vras  acting  as  thd  tmstee  of  an  eoD- 
picflB  trost.  The.  Code  of  that  State  is  identioal  with  ours, 
iQ  3«gaid  to  the  authority  of  a  brastee  to  sue  in  hie  own 
name,  and  prorides  that  ^'eveiy  action  must  he^  prosecuted 
in  the  name  of  the  real  party  in  interest/'  eKc^t  that  ^^a 
trustee  of  an  express  trust''  may  sue  in  his  own  name,  and 
that  ^^a  person  with  whom  and  in  whose  name  a  contract  is 
made  for  the  benefit  of  another,  is  a  trustee  of  an  eoqpress 
trust  within  the  meaning  of  this  section."  The  court  held* 
that  the  note  was  an  express  contract  to  pay  the  plaintiff  for 
the  use  of  Ihe  company.  It  does  not  appear  hy  Ihe  oom.- 
plaint  in  this  cause  whether  or  not  the  payment  wae  to  be 
made  for  the  benefit  of  the  eorporation.  If  it  is  true  in  fact 
that  the  contract  declared  upon  was  made  for  the  benefit  of 
the  corporation,  and  that  the  corporation  could  compel  the 
plaintiff  to  account  to  it  for  the  money  obtained,  that  fact 
is  not  stated  in  the  complaint;  there  is  not  enough  stated 
to  show  that  the  plaintiff  was  authorized  by  the  corporation 
to  make  the  contract,  or  that  he  made  it  for  the  benefit  of 
the  corpotationi. 

As  this  is  not  shown,  and  the  plaintiff  is  not  entitled  to 
recover  to  his  own  use  under  the  facts  stated,  the  demurrer 
should  be  sustained,  and  the  judgment  of  the  Circuit  Court 
must  be  reversed. 


HIRAM  SMITH,  Administrator  of  the  Estate  of  WM. 
FOSTER,  Deceased,  Respondent,  v.  JOHN  FOSTER, 
Appellant 

Pleading. — ^A  pleading  should  contain  a  concise  statement  of  the  facts 
constituting  the  cause  of  action  or  defense,  instead  of  the  evidence 
from  which  such  facts  may  be  inferred. 

Beadiness  to  Pay. —  The  mere  readiness  and  willingnesfl  of  a  debtor  to 
pay  a  demand  when  due,  amounts  to  nothing  without  an  oiler  or 
tender  of  payment  by  him,  and  a  refusal  by  the  creditor. 

Agreement  —  When  must  be  Exbcutkd. —  Aii  agreement  to  substitute 
any  other  thing  in  lieu  of  the  original  obligation  is  void  unless 
aotually  carried  into  execution  and  accepted  as  satiaf action. 

Appkat.  from  Benton  County. 

This  was  an  action  to  leoover  a  balance  due  upon  a  prom- 
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iffiory  nete.  exectited  by  ^ppellimt  to  WiUiani  "Fostfii  on  tfae 
4tb  day  of  ]Pebruary^  1864^  due  one  day  after  date. 

It  ia  alleg^  in  the  answer  that  at  the  .time  of  the  e&Beoar 
tian  and  deUvery  of  the  note, .  oiub  James  Foster  was  the 
ag^nt  of  William  Foster  to  ooUeots  a|id  itec^iYs.  .money  for 
him,  and  to  forward  the  same  to  him  in  J^ssouri  or  retain 
it  on  deposit,  as  he  might  deem  best.  Imn^ediately  after,  tjbe 
exertion  oi  the  ^note,  and  when  the  same  became  due  (i;^ch 
wis  the  next  day  after  its  e^^ecation),  appellant  was  ready 
and  williid^  tp  pay  it^  bat  said  agent  not  being  ready  to  z€h 
oeive  it,  he  retained  the  money,  it  the  request  of  said  ag^ntj 
under  an  agreement  that  the  money  for  which  the  note  was  ^ 

given;  was  to  remain  with,  fkppellant  on  deposit^  without  inter-  ip^ 

est,  to.  h^  paid  OjV'er  whenever  .demanded  by  said  agent. 
.  Tib»-  answer  was  demuired  to  upon  the  grounds  that  the 
f(u^  stated. <U>  not  epnstitute  a  defense  to  the  complaint; 
that  the  answer  attempts  to  vary  and  control  the  effect  ^f  a 
promissory  note  by  matters  outside  thereof,  and  that  there 
is  no  consideration  alleged  in  the  answer  for  the  agreement 
set  np  therein.    The  demurrer  was  sustained,  and  judgment 

rendered  against  t  the  defendant    Defendant  appealed.        ^ 

».••".■ 

TT.  W.  Thayer  and  B.  S.  Strdhan,  for  Eespondent. 

•  •  •'. 

John  Burftett  and  John  Kelsay,  for  Appellant' 

By  the  Court,  Pkim,  J. : 

Under  the  Oode^  a  pleading  should  contain  a  omcise  stated 
ment  of  the  facts  constituting  the  cause  of  action  or  def iense, 
instead  of  the  circumstances  and  evidence  from  which  such 
facts  may  be  inferred. 

This  answer  appears  to  be  obnoxious  to  this  rule  of  plead- 
ing; but  waiving  this  objection,  we  think  the  demurrer  to 
lie  answer  was  properly  sustained,  upon  the  ground  that  the 
niatters  set  up  in  it  were  insufficient  to  constitute  a  defense 
to  the  cause  of  action  contained  in  the  complaint 

The  answer  undertakes  to  satisfy  one  promise  by  making 
another  without  alleging  that  the  second  promise  was   ao-  • 

ospted  by  the  creditor  in  satisfaction  of  the  first     Such  an 
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agreement  could  not  operate  as  a  payment  of  the  note  unless 
it  was  accepted  as  such  hy  the  party  to  whom  the  original 
promise  was  made.  The  answer  not  only  fails  to  aver  that 
the  agreement  was  accepted  in  satisfaction  of  the  note,  but 
also  fails  to  aver  that  it  was  ever  executed  or  performed  by 
appellant  by  keeping  the  money  on  deposit  subject  to  the  or- 
der of  respondent 

The  principle  appears  to  be  well  settled  that  ''a  mere' 
agreement  to  substitute  another  agreement^  or  anything  in 
lieu  of  the  original  obligation,  is  void  unless  actually  carried 
into  execution  and  accepted  as  satisfaction/'  (2  Bouvier, 
247.) 

It  was  also  averred  that  the  maker  of  the  note  was  ready 
and  willing  to  pay  the  note  when  it  became  due;  but  a  mere 
readiness  and  willingness  to  pay  a  demand  when  due  amounts 
to  nothing  without  an  offer  or  tender  of  payment  by  one 
party,  and  a  refusal  by  the  other. 

Judgment  affirmed* 


STATE  OF  OREGON,  Respondent,  v.   A.  M.   CORNE- 
LIUS, Appellant 

Attachment  —  Effect  of,  on  Real  Pbopertt. —  A  sheriff  does  not  ac- 
quire a  special  ownership  in  real  property  by  levying  an  attachment 
thereon.  The  only  effect  of  such  levy  is  to  create  a  lien  upon  the 
real  property  in  favor  of  the  attaching  creditor  from  the  date  of  the 
levy. 

Lbvt  upon  Personal  PBOPBirrr. — Unless  the  officer  levying  upon  per- 
sonal property  capable  of  manual  delivery,  takes  the  same  into  his 
custody,  he  does  not  acquire  a  special  property  therein. 

Appeal  from  Lane  County. 

Appellant  was  convicted  in  the  Circuit  Court  for  Lane 
County,  of  larceny,  alleged  to  have  been  committed  by 
taking  a  large  belt  from  his  own  sawmill,  alleged  in  the  in- 
dictment to  be  the  personal  property  of  J.  N.  Poindexter, 
sheriff  of  Lane  County.  At  the  trial  it  appeared  in  evi- 
dence that  on  September  3,  1873,  a  writ  of  attachment  was 
levied  by  said  Poindexter  as  sheriff,  upon  a  portable  saw- 
mill belonging  to  appellant,  by  posting  a  certified   copy   of 
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tbd  writ  upon  tiie  mill.  It  did  not  appear  who  owned  the 
land  upon  which  the  mill  stood,  or  its  condition  at  the  time 
of  the  levy^  except  that  it  was  a  portable  saw-mill.  The  belt 
was  upon  the  mill  two  weeks  after  the  levy  of  the  attach- 
ment^ but  it  failed  to  appear  whether  it  was  attached  to  the 
mill  at  the  time  said  writ  was  levied.  It  appeared,  however, 
that  after  the  writ  was  levied,  the  belt  was  taken  hy  appel- 
lant and  sold.  The  jury  were  instructed  by  the  Circuit 
Court  "that  the  mill  of  defendant  was  real  property,  and  that 
the  levy  upon  the  mill  by  posting  up  a  certified  copy  of  the 
writ  was  a  suflicient  levy  upon  the  mill,  and  everyljiing  nee*. 
easary  to  and  for  the  operation  of  the  mill ;  and  that  if  the 
belt  in  question  was  upon  the  mill  at  the  time  of  the  levy, 
the  belt  was  levied  upon  by  the  sheriflp,  and  he  thereby  ob-  k 

tained  a  special  property  in  the  belt  and  the  possession  of 
the  same.'' 

To  this  instruction  appellant  ezeepted. 

R.  8.  Sirahan,  J.  N.  Dolph  and  John  KeUay,  for  Appel- 
lant 

^.  A.  Ohenoweth,  for  Eespondent. 

By  the  Court,  Pbim,  J. : 

The  instruction  of  the  court  below,  as  to  the  effect  of  the 
levy  of  the  attachment  upon  the  saw-mill,  we  think  was 
erroneous  in  this :  If  the  mill  in  question  was  real  property, 
and  the  belt  in  question  was  so  attached  thereto  as  to  be- 
come a  fixture,  the  sheriff  acquired  no  special  ownership  in 
the  mill  by  virtue  of  a  levy  made  in  the  manner  in  which 
this  was  made.  The  only  effect  of  such  a  levy  was  to  create 
a  lien  upon  the  real  property  in  favor  of  the  party  suing 
out  the  attachment,  from  the  time  of  the  levy.  (Civ.  Code, 
§  149.)  In  fact,  if  the  saw-mill  was  real  property,  and  the 
belt  a  fixture,  it  was  not  the  subject  of  larceny.  But, 
on  the  other  hand,  if  the  belt  had  become  personal  property 
by  reason  of  being  detached  from  the  mill,  such  was  in- 
sufficient to  create  a  special  property  in  the  sheriff,  for  the 
reason  that  it  was  not  taken  into  his  custody.  Section  147, 
mbdivision  2  of  the   Code,   provides   that   **personal   prop- 
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er^/ capable  'of  manual  deliv^rjr  to  tiio  sheriff^  and  uk  ^ 
pofi^esaioQ  of  a  third  person^  shall  be  attached  by  taJdn^  it' 
into  his  cnstodyv'  SubdiyisioQ  3  provides  that  ^^othier  pe^ 
aonali  property  shall  be  attached  by  leavingi  a  oertifi^d  copy 
of  the  writ,  i^nd^  a .  notice  fipe<>i£ying  the  propetrty  attacbedi 
with,  the  person  having  the  possessicm  (4  the  same." 

'  It  is  ordered' that  the  gudgmienit  of  the  eoiurt  below  be  re^ 
versed; 


JOSEPS  GAS1X)N,  Respondent,  f.-  SltANK  L.'-  STOTT, 

Appellant. 

#  •  •  • 

Present  Gbant.— The  act  of  Congress  of  September  2S,  1850,  waa  ex- 
tended to  Oregon  by  the  act  of  March  12,  1860.  ,  llie  grant  was  in 
'  ^^  prac^enti,  abA  ^passed  a  fee-simple  title  to  tti^  State '  of  all  tiie 

swamp  and  overflowed  lands  within  her  borders. 
Patent. — ^Xhe  patent  provided  for  in  the  second  section  of  the  act  of 

1860,  operates  mereljF'  Ml*  farttar  Bssi^noe  of  ikf  titla    » 
Personal  Trust. —  The  trust  raised  by  the  act  of  1860  is  a  personal,  not 

r    a  pro^eityj^iut'.    It-dOes  mot  lim  with.  the. land.  '^    . 

SwAicp  Lands  —  Right  of  the  State  before  Patent  Issues. —  The^ 
State  has  the  right  to  make  selections  and  dispose  of  the  swamp  and 
overflowed  lands  acquire jb  unQ^  the  grant  before -.tlie  iiMtiin^  of  the 
patent  by  the  General  Government. 
Proviso. — ^The  proviso  in  the  first  section  of  the  aet  of  1868  in  no  way 

.  operatea  as  a, limitation  upon,  the  grant. 
Selections  —  Effect  of  a  Failure  to  Strictly  Comply  with  the  Act 
IN  Making. —  The  provision  In  the  second  section  of  the  act  of  IftSO,* 
in  relatian  ta  the  time  within  which  selections  an  to  be  made,  is 
directory.  The  State  lost  no  rights  hy  not  complying  strictly  there- 
with. 

Appeax  f rom  Yamhill  Comitj. 

• 

This  is  a  suit  to  quiet  the  title  to  section  twelve,  town- 
ship two  south  of  rangp  four  west,  of  the  Willamette  me- 
ridian, the  same  being  situate  in  Yamhill  and  Washington 
Counties.  The  Complaint  alleges  that  the  defendant  is  in 
the  possession  of  said  lands ;  that  they  are  swamp  and  over- 
flowed lands,  unfit  for  cultivation  by  reason  of  such  swampy 
and  overflowed  condition;  that  they  were  granted  to  the 
State  of  Oregon  by  virtue  of  the  provisions  of  the  swamp 
land  grant,  made  by  Congress,  March  12,  186Q,  and  that  the 
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State  has  sold  them  to  this  plaintiff  under  the  pioviai<^n8  fojE 
the  State  Swamp  Land  Act^  approv^  October  26^  1870,  T^ 
complaint  further  allegea  that  the  defendant  haQ  eat  ^p  at 
claim  to  said  lands  under  a  prejtended  .preremption  of  tba» 
aame  made  in  September,  1871,  by  vi^Uje  of  the^'pare-^mplaiw 
laws  of  the  United  S-taites^  and  alLsg^^  that  said  lands  wew 
not  aibject  to  pre-emption. 

To  this  oomplainit  the  defendant  filed  a  ge^aeral  dsiXl^rrer^ 
On  the  argument  thereof  in  tfie  court  below,  the  que8ti99 
was  raised  whether  ov  not  the  title  to  ^^the  swamp  and  oyer* 
flowed  land"  passed  .to  the  State  by  virfrie  of  th^  act  of  Con.* 
gressof  MATch  12, 1860,  Theeourt  b^lpw  resolved  this  qxxi^ 
tion  in  the  affirmative,  and  overruled  the  de^urser.  Upcm 
leave  granted  the  defendant  filed  answer. 

The  answer  admits  that  the  lands  in*  controversy  are 
^Wamp"  lands,  and  alleges  that  prior  to  August  ^8^  1871, 
the  defendant  made  settlement  thereon,  under  the  pre-em» 
tion  laws  of  the  United  States;  that  he  duly  made  his  de- 
claratory statement  at  the  proper  land  office;  that  on  March 
%  1872,  he  made  proof  of  residence  and  cultivation,  and 
paid  to  the  United  States,  the  lawful  price  of  said  lands; 
that  the  same  were  at  the  time  subject  to  pre-emption ;  that 
^^er  since  said  last  date  he  has  been  .entitled  to  a  patent 
from  the  General  Government  therefor;  that  he  is  in  equity 
the  owper  of  the  fee^-simple  to  said  l^nd,  and  that  he  is  in 
possession  thereof.  And  further  answering,  he  avers  that 
there  is  now  pending  in  the  land  department  of  the  General 
Government  a  contest  between  the  State  of  Oregon  and  the 
defendant,  oonceming  the  right  to  receive  a  patent  for  the 
hinds  described  in  the  complaint;  that  it  has  not  been  deter- 
inined  by  the  proper  <^cer  of  the  said  departpaent  who  is 
entitled  thereto ;  that  no  patent  or  patent  certificate  has  been 
wsned  to  the  State  of  Oregon ;  that  the  title  to  said  land  has 
not  been  confirmed  to  the  State  of  Oregon,  and  that  said  land 
exceeds  in  value  the  sum  of  two  thousand  dollars.  The  an- 
swer concludes  with  the  prayer  that  the  defendant's  title  be 
quieted,  and  that  the  claim  set  up  by  the  plaintiff  be  declared 
to  be  fraudulent  and  void. 

The  plaintiff  demurred  to  the  first  and  second  defenses 
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set  up  in  the  answer,  for  the  reason  that  the  matters  therein 
averred  constituted  no  answer  in  equity  to  the  cause  of  suit 
aet  up  in  the  complaint;  at  the  same  time  filing  a  motion 
to  strike  out  the  prayer  of  the  answer,  for  the  reason  that 
it  asked  such  affirmatiye  relief  as  could  onlj  be  obtained  by 
original  suit  The  motion  was  sustained,  as  was  also  the 
demurrer  to  the  aforesaid  defenses,  and  to  every  part  there- 
of, except  the  av6rtnent  setting  forth  the  value  of  the 
land. 

The  defendant  refused  to  answer  or  plead  further,  and  the 
Court  granted  plaintiff  the  relief  prayed  for  in  the  complaint, 
and  from  the  decree  entered  in  accordance  therewith  the  de- 
fendant- appeals. 

H.  Hurley  and  8.  F.  Chadwick,  for  Respondent 

The  act  of  Congress  was  of  itself  a  present  grant  (Opin- 
ions of  Attorneys^General,  vol.  9,  p.  253.) 

That  patent  is  not  necessary  to  invest  a  grantee  with  title. 
It  is  oiily  evidence  of  the  pre-existing  title.  The  issuance 
thereof  involves  duties  of  a  ministerial  character  only.  (13 
Cal.  419 ;  3  Washb.  on  Real  Prop.  174;  9  Cal.  324.) 

Legislative  grants  should  be  construed  liberally  in  favor 
of  the  grantee.     (13  Cal.  455 ;  11  Pet  597.) 

The  State  has  the  right  to  dispose  of  the  swamp  and  over- 
flowed lands  granted  to  her  by  act  of  Congress  prior  to  re^ 
ceiving  patent  (9  Cal.  322;  27  CaL  87;  15  How.  447;  13 
Pet  516;  31  Cal.  461;  33  Cal.  642;  34  Cal.  580.)  Upon 
the  general  views  stated,  vide  24  Ark.  444;  31  111.  69;  9 
Wall.  99;  22  Iowa,  91;  Id.  450.) 

Shattueh  h&  Killin  and  Ball  &  Stott,  for  Appellant 

The  grant  to  Arkansas  was  not  a  present  grant  of  inde- 
feasible title.  (1  Black,  358,  375,  379;  2  Black  Com.  326; 
Ohio  313;  9  Wis.  236;  22  Iowa,  91;  29  Cal.  223;  6  WalL 
151;  9  Id.  197.) 

Legislative  grants  must  be  interpreted,  if  practicable,  aq 
as  to  effect  the  intention  of  the  grantor ;  but  the  rule  is  to 
construe  ^em  most  strongly  against  the  grantee.  (1  Blfck, 
880,  381;  3  Iowa,  32;  11  Pet  544;  23  How.  66.)    . 
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The  lands  remain  part  of  the  public  doniain,  until  con- 
firmation of  title,  which  can  only  take  place  after  listings 
platting,  etc     (Sec  2  of  the  Arkansas  Act) 

By  the  Court,  MoAbthub^  J«  : 

The  only  question  pressed  npon  the  attention  of  this  Ck>urt 
in  the  argoinent  of  this  cause  was,  whether  or  not  the 
"Swamp  Land  Act^  of  Congress,  in  itself,  passed  iJ»  tiflc 
to  the  swamp  and  overflowed  lands  in  Oregon  to  the  State. 
. Gaston  holds  under  the  State,  Stott  under  the  United  States; 
hence  a  correct  solution  of  the  question  presented  will  be  de- 
cisive of  the  controversy. 

By  act  of  Congress  of  March  12,  1860,  the  provisions  of 
the  act  of  September  28,  1850,  commonly  designated  as  the 
''Swamp  Land  Act,"  were  extended  to  the  States  of  Oregon 
and  Minnesota.  The  language  of  the  first  section  of  the  act 
of  1860  is  as  follows:  "That  the  provisions  of  the  act  of 
Congress  entitled  'An  Act  to  enable  the  State  of  Arkansas' 
and  other  States  to  reclaim  the  swamp  lands  within  their 
limits,'  approved  September  28,  1850,  be  and  the  same  are 
hereby  extended  to  the  States  of  Minnesota  and  Oregon ; 
provided,  that  the  grant  hereby  made  shall  not  include  any 
lands  which  the  Government  of  the  United  States  may  have 
reserved,  sold  or  disposed  of  (in  pursuance  of  any  law  here- 
tofore enacted)  prior  to  the  confirmation  of  title  to  be  made 
under  the  authority  of  said  act." 

The  second  section  provides  that  selections  be  made  from 
surveyed  lands  within  tWo  years  from  the  adjournment  of 
the  Legislature  at  the  next  session  after  the  passage  of  the 
act,  and  from  lands  thereafter  to  be  surveyed  within  two 
years  from  such  adjournment  at  the  next  session  after  notice 
by  the  Secretary  of  the  Interior  to  the  Governor,  of  the  com- 
pletion and  confirmation  of  the  surveys. 

In  order  to  ascertain  the  character  of  the  grant  and  the 
effect  of  the  proviso  in  the  first  section  of  the  act  of  1860,  an 
inquiry  into  the  original  act,  the  provisions  of  which  are  ex- 
tended to  Oregon,  becomes  necessary.  The  acts  are  in  pari 
materia,  and  must  be  construed  together.  On  September 
28,  1850,  Congress  passed  an  act  to  enable  the  State  of 
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Axkansaa  and  other  States  to  reclaim  the  '^awamp  landfl/' 
within  th^r  lip:^ita.  .  The  first  section  of  the, act  is  as  fol* 
lows:  ^^That  to  enable  the  State  of  Arl^aiuas  to  conatruct 
the  necessary  levees  and  drains  to  reclaim  the  swamp  and 
overflowed  lands  therein^  the  whole  of  iSiose  swamp  and 
overflowed  landa  m^de  unfijb  -thereby  for  cultivation^  which 
shall  tcamain  -JOjii^old  at  the  passage  pf.  this  act^  shall  be,  -and 
the  ,aBm^  aie  hereby  granted  to  the  Stat9."  The  second 
s^t^pn  provides  that  ,the  i^cretaiy  of  the  Interior  shall 
makfs  out  accurate  lists  and  plats  of  these  .lands>  and  trans* 
mit  the  sam^  tp  the  QpverAor  of  that  State,  and,  at  his  re- 
quest, shall  issue  patent  therefor,  and  on  that  patent  the  fee- 
sipipl^.  to  those  landa  shall  vest  in  the  State  of  Arkansas, 
subject  to  the  xlisposal  of  the  Legislature  of  that  State; 
provided,  however,  that  the  proceeds  of  said  lands,  whether 
from  sale  or  by  direct  appropriation  in  kind,  shall  be  ap- 
plied exclusively^  as  far  aa. necessary,  to  the  purpose  of  re- 
claimiAg  said  lands  by  meazis  of  drains  and  levees.  The 
third  section  provides  that  if  the  greater  part  of  all  le^l 
subdivisions  of  such;  lands  shall  be  wet  and  unfit  for  culti- 
va,tioiXy.  the  whole,  subdivision  shall  be  included  in  the  list. 
The  fourth ,  apd,  la^t  section  provides  that  the  provisions  of 
the  act  shall  extend  to^  and  its  benefits  be  conferred  upon 
each  of  the  other  .States  of  the  Union  in  which  such  swamp 
and  overflowed  la^ds  may  be  situated.     (9  U.  S.  Stats.  519.) 

On  March  2,  1855,  Congress  passed  an  act  bearing  upon 
this  subject  which  authorized  the  President  of  the  United 
States  to  issue  patents  to  a  certain  class  of  purchasers  prior 
to  issuing  patents  to  the  States.  It  also  provided  that  the 
States  release  their  rights  to  individuals  in  certain  cases,  that 
a  list  of  sales  be  returned,  and  that  the  States  be  indeuDtni- 
fied  for  loss  of  lands  by  reason  of  the  act.  (10  U.  S.  Stats. 
634.)  And  on  March  3,  1857,  Congress  passed  an  act  con- 
firming to  the  several  States  the  swamp  and  overflowed  lands 
selected  under  the  act  of  September  28,  1850  (the  Arkansas 
Act),  and  the  act  of  March  2,  1849  (th^  Louisiana  Act). 
(11  U.  S.  Stat  251.) 

The  acts  of  1850  and  1855,  and  the  confirmatory  act  of 
1857,  have  been  the  subject  of  frequent   investigation    by 
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the  ht^est  judicial  tribmuils  of  a  nttmber  of  tlie  States  af- 
feeted  by  ihsir  provisions.  They  have  also  received  official 
construction  hy  a  former  Oommissioner  of  the  General*- 
Land  Office,  and  by  one  of  the  most  eminent  Attomey^- 
Qeneral  of  the  United  States  in  opinions  auhmitted  for  the 
gaidanee  of  the  commissioners.  As  early  as  November  21, 
1850,  Mr.  Commissionfir  Bntterfield  instructed  the  Snr- 
veyors^Qeneral  that  the  act  of  1850  dearly  and  unequiv^ 
ocally  granted  to  the  several  States  such  lands  which  from  be- 
ing swampy  or  subject  to  overflow,  weore  unfit  for  cultivation. 

The  second  section  of  the  act  of  18&0  made  the  Secretary 
of  Ae  Interior  the  executive  officer  for  carrying  the  same  J 

into  effect.       In  December,  1857,  it  became  necessary  for  M 

the  then  Secretary  of  the  Interior,  Hon.  A.  H.  H.  Stuart,  to 
o&ially  detearmine  when  the  grant  took  efFoct;  whether  at 
the  date  of  the  passage  of  the  act,  or  on  the  issuing  of  pat* 
ent  He  reached  the  conclusion  that  the  words  ^^are  hereby 
granted''  imported  a  grant  w  praesenti;  conferring  the  right 
to  the  land,  thou^  other  proceedings  were  necessary  to  per* 
feet  the  title.     (Lester's  Land  Laws,  549.) 

Subsequently,  on  November  10,  1858,  Attorney-Qeneral 
Black,  in  a  very  elear  and  able  opinion  addressed  to  Hon* 
Jacob  Thompson,;  the  Secretary  of  the  Interior,  held  that 
the  swamp  land  grant  gave  the  State  a  right  to  the  land  from 
the  day  of  its  date.  After  referring  to  a  former  opinion  (9 
Opinions  of  Attorneys-General,  42),  he  said:  "It  is  not  neo- 
esfiary  that  patent  should  issue  before  the  title  vests  in  the 
State  under  the  act  of  1850.  The  act  of  Congress  was  itself 
a  present  grant,  wanting  nothing  but  a  definition  of  bounda- 
ries to  make  it  perfect  To  attain  that  object  the  Secretary 
of  the  Interior  was  directed  to  make*  out  an  accurate  list  of 
the  lands  and  cause  a  patent  to  be  issued  therefor.  But 
vhen  a  party  is  authorized  to  demand  a  patent  for  his  land, 
his  title  is  vested  as  much  as  if  he  has  the  patent  itself, 
which  is  but  the  evidence  of  his  title."  And  he  further  de- 
clared, that  tihe  general  description  of  "all  swamp  and  over- 
flowed lands^'  within  the  limits  of  the  State  of  Arkansas, 
was  definite  eno«igh  for  pnipoees  of  notice.  (9  Opinions  of 
Attomeys-Qeiieral,  266-6.) 
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We  refer  to  the  instructions  of  Mr.  Commissioner  But- 
terfield,  to  the  conclusion  reached  by  Mr.  Secretary  Stuart^ 
itnd  to  the  opinion  of  Attorney-General  Black,  to  show  the 
accepted  construction  of  the  act  of  1&50  by  the  land  and  law 
officers  of  the  General  Government.  And  this  conetructiop, 
it  must  be  borne  in  mind,  was  given  after  the  passage  of  the 
acts  of  1855  and  1857,  and  has,  we  believe,  until  recently, 
been  uniformly  acted  upon  by  the  Department  of  the  Inter- 
ior. 

.  By  the  fourth  section  of  the  act  of  1860,  commonly  called 
the  Arkansas  Act,  the  provisions  and  benefits  thereof  were 
extended  to  and  conferred  upon  all  other  States  of  the  Union 
in  which  swamp  and  overflowed  lands  existed.  Illinois, 
having  large  tracts  of  lands  of  that  character  lying  within 
its  borders,  was  affected  by  the  provisions  of  the  act,  and 
became  entitled  to  its  benefits.  The  Supreme  Court,  in  the 
case  of  Supervisors  of  Whiteside  County  v.  State's  Attorney, 
etc.,  ei  dl.  (81  111.  68),  was  called  upon  to  pass  upon  the 
diaracter  of.  tiie  grant  The  opinion  is  dear,  forcible  and 
able.  As  it  presents  a  complete  refutation  to  several  posi- 
tions taken  by  counsel  for  the  appellant  in  the  argument  of 
the  case  in  hand,  and,  as  it  expresses  the  views  of  this 
Court,  we  have  no  hesitancy  in  adopting  so  much  thereof  as 
bears  upon  the  question  of  the  character  of  the  grant  Mr. 
Justice  Breese,  in  delivering  the  opinion  of  the  court,  after 
referring  to  the  act  of  Congress,  and  to  the  several  acts  of 
the  General  Assembly  of  Illinois,  in  relation  to  swamp  and 
overflowed  lands,  said:  "By  the  grant  of  those  lands  to  the 
State  a  fee-simple  estate  passed,  clogged  by  no  condition. 
The  State  became  the  absolute  owner  of  the  lands,  with 
power  to  dispose  of  them  in  such  manner,  and  for  such  pur- 
poses^ as  to  the  State  might  seem  most  expedient  The 
language  of  the  act  is,  in  the  first  section,  ^Shall  be,  and 
the  same  are  hereby  granted  to  the  State.'  This  is  a  full 
and  perfect  grant  of  an  indefeasible  estate.  In  the  next  sec- 
tion, a  patent,  to  evidence  the  title,  is  required  to  be  issued 
to  the  State,  ^and,  on  that  patent,  the  fee-simple  to  these 
lands  shall  vest  in  the  State.'  Language  cannot  be  used  to 
express  more  clearly,  and  in  more  oomprehensiye  termSi  the 
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intention  of  the  granting  power  as  to  these  lands.  They  iare 
granted  unconditionally  to  the  State^  to  be  at  the  uncon- 
trolled disposal  of  its  Lfegis^ature.  The^proviso  (in  th© 
Beoond  section)  does  not  limit  or  qualify  the  po^^er  of  the 
Legislature  over  them  and  their  proceeds  in  any  manner* 
It  is,  at  the  utmost^  but  tile.  exp!ression  of  a  "wii^h  or  a  de- 
sire, on  the  part  of  Congress,  that  the  pijoceeds  of  their  sale 
should  be  expetrded  in  levees  and  drains  with  a  view  to  their 
redemption.  It  is  not  a  condition  of  the  grant  that  th^ 
shall  be  so  expended,  for  a  discretion  is  left  with  the  Legis- 
lature to  expend  them  'as  far  as  necessary.'  Prom  the 
act  itself  no  inference  can  be  drawn  that  it  was  the  desire 
of  Congress  to  resume  the  grant  if  the  lands  were  not  ap- 
prapriated  to  their  drainage.  The  grant  was  a  political  meas- 
ure, in  which  the  States,  having  vast  bodies  of  swamp  and 
overflowed  lands  within  their  borders  unfit  for  cultivation, 
productive  of  disease,  and  yielding  no  revenues  to  the  State, 
had  a  deep  and  important  interest,  while  to  the  nation  at 
krge  the  interest  was  comparatively  trifling.  Congress,  in 
view  of  these  facts,  said  to  these  States,  ^These  lands  are  of 
no  use  to  the  nation ;  take  them ;  we  make  you  a  perfect  ti- 
tle to  them;  drain  them  and  reclaim  them  if  you  can;  we 
commit  them,  and  the  whole  subject^  to  your  Legislature — 
adopt  the  policy  we  recommend,  but  take  the  lands.' " 

The  learned  judge  then  proceeds  to  discuss  the  question 
of  the  trust  raised  by  the  law  in  relation  to  the  application 
of  the  proceeds  of  the  sales  of  swamp  and  overflowed  lands. 
He  declares  it  to  be  a  matter  of  municipal  and  not  judicial 
concern,  over  which  the  State  has  plenary  and  exclusive 
power.  In  support  of  this  principle  he  cites  Cooper  v.  Rob- 
erfe  (18  How.  U.  8.  178).  In  that  case  certain  school  sec- 
tions were  sold, — the  sales  were  not  for  school  purposes,  but 
the  proceeds  were  placed  in  the  general  fund, — and  the  court 
said:  "The  grant  of  these  lands  was  to  the  State  directly, 
without  limitation  of  its  power,  though  there  is  a  sacred  ob- 
ligation imposed  on  its  public  faitiu  We  think  it  was  com- 
petent for  Michigan  to  sell  the  school  reservations  without  the 
wmsent  of  Congress." 

In  Dtmklin  County  v.  The  DunklinDistriet  Cov^t  (28' Mo. 
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440)9  ^^  courty  in  passing  npon  the  nature  of  the  trust 
raised  by  the  act  of  1850^  held  that  it  was  not  fastened 
to  the  land;  did  not  run  with  it;  but  was  a  mere  personal 
trusty  and  was  a  matter  exclusively  within  the  control  of  the 
Legislature. 

In  Barrett  v.  Brooks  (21  loy^,  l'^?)?  the  oourt  held  that 
the  fee-simple  of  the  swamp  lands  passed  to  the  State  under 
the  act,  and  that  the  Legislature  had  power  to  dispose  of 
them;  citing  with  approval  AUison  v.  Half  acre  (11  Iowa, 
450). 

The  Supreme  Court  of  Arkansas,  in  Branch  v.  MUcheU 
(24  Ark  481),  aft3r  reaflSbrriiing  the  doctrine  which  had  be- 
fore that  time  been  repeatedly  held  by  that  tribunal,  viz.,. 
that  by  the  words  of  the  act  of  1850,  all  the  lands  in  the 
State  which  were  in  fact  swamp  and  overflowed,  and  thereby 
unfit  for  cultivation,  immediately  passed  to  and  vested  in 
the  State,  proceeded  to  judicially  determine  the  effect  of  the 
act  of  1855.  In  that  act  Congress  manifestly  undertook  to 
decide  that  the  grant  under  the  original  act  was  not  in  prae-- 
senti,  and  the  court  said :  '^Whether  the  lands  falling  within 
the  terms  of  the  grant  had  or  had  not  vested  in  the  State 
under  the  act,  was  a  judicial  question,  which  Congress  had 
not  the  right  to  take  upon  itself  to  decide;  and  it  is  but 
resi)ectful  to  that  body  to  suppose  that  it  was  simply  the 
intention  of  that  act  to  give  purchasers  their  patents,  so  that 
the  claimant  under  the  State  might  institute  proceedings  in 
equity  to  establish  their  titles  and  avoid  the  patents.  JSow- 
ever  that  maj^  be,  we  continue  satisfied  with  the  decisions 
heretofore  made,  and  again  hold  that  all  the  lands  in  the 
State  which  were  really  and  in  fact  swamp  and  overflowed, 
and  thereby  unfit  for  cultivation,  passed  to  and  vested  in 
the  State  on  the  28th  day  of  September,  1850.'' 

The  case  is  the  same  as  if  the  grant  had  been  of 
all  the  prairie  land,  or  all  the  woodlands,  or  all  the  alluvial 
land  in  the  State;  the  difficulty  of  ascertainment  of  its  char* 
aoter  not  affecting  the  question.  The  words  of  the  grant — : 
the  operative  words — are  direct  and  positive :  "Shall  be,  and 
the  same  are  hereby  granted  to  the  State ;"  and  the  pro- 
vision of  the  second  section,  that  the  Secretary  of  the  lute- 


Bea     1878]  GUstobt  v.  Stott*  87 

aqp  fiLbould  make  oat  and  transmit  ta  the  GoTemar    a  list 

^<i  plats  of  the  land  described,  and,  at  tbe  request  of  tha 

%rexnK>r,  cause  a   patent  to   issue  to  tke  State,  and  t&at 

^  til^at  patent  the  fee-simple  to  said   lands  shall  vest  in 

d^^d  State/'  can  no  more  be  held  to  limit  l£e  effect  of 

pxr^aent  grant,  in  the  first  seetion^  than  if  in  a  de^  after 

"'*^^<iiate  and  express  conveyance  of  lands  by  some  gen- 

^*^    d^^scription,  it  should  be  provided  that,  when  the  num-- 

S'bould  he  ascertained,   another  deed  should   be  made 

^   '^liidi  the  fe&*8imple  should  vest'?      This  would  make 

^  ^tj.e  of  the  State  to  any  of  the  land  depend  on  the  re* 

"  ^^t;    of  the  Governor  for  a  patent     The  words  of  the  sec*- 

^  lection  must  be  held  to  be  simply  a  definition   of  the 

^**^tire  of  the  title  idiich  the  State  took  under  the  grant,  and 

^^  ^  posl^nement  of  the  period  at  \(^ch  the  title  should 

In  Summers  v.  Dickvnscn  (9  Cal.  554),  it  was  held  that* 

upon  the  passage  of  the  act  of  1850  the  State  became  the 

owner,  with  absolute  power  of  disposition,  of  all  the  swamp 

lands  within  her  limits  which  had  not  been  disposed  of,  and' 

that  the  title  of  the  State  in  no  way  depended  on  a  patent^ 

and  that  the  act  itself  operated  as  a  conveyance.     In  Owen 

V.  Jackson  (9  Id.  322),  the  same  court  previously  held  that 

a  patent  issued  to  the  State  under  the  second  section  would 

have  no  operation  except  by  way  of  further  as^uraiice.    In 

Keman  v.  Orifjlih  (27  Id.  77),  the  court,  after  ijef erring  to 

the  two  oases  last  above   cited,   declared  those  decisions  to 

be  in  harmony  with  the  language  of  the  act  when  properly 

construed,  and  to  be  fully  sustained  by  Foley  v.  Harrison 

(15  Howard  U.  S.  447),  and  Wilcox  n.  Jackson  (18  Peters^ 

516). 

The  principle  in  Foley  v.  Harrison  is,  -^e  think,  clearly 

applicable.    The  case  arose  under  the  act  of  September  4, 

1841,  granting  certain  lands  to  Louisiana  and   other   States 

(5  XT.  8.  Statutes,  455),  and  McLean,  J.,  in  delivering  the 

opinion  of  the  court,  used  the  following  language: 

'^e  words  of  the  act  of  1841  are,  %at  there  shall  be 
granted,'  not  that  there  is  granted.  The  words  import  that 
<L  grant  ahall  be  made  in  future.''     By  parity  of  reasoning, 
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we  think  it  must  follow  that  the  words  ''are  hereby  granted,^ 
in  the  act  of  1860^  must  import  a  grant  in  praesenti. 

In  Robinson  v.  Forrest  (29  Cal.  322 ),  the  principle  ad- 
vanced in  Summers  v.  Dickinson,  Owens  v.  Jackson,  and 
Kemaa^  v.  Orifjfithj  is  affirmed  as  a  general  proposition,  but 
modified  in  its  application  to  those  swamp  and  overfiowed 
lands  situated  adjacent  to  lines  dividing  such  lands  from 
the  6xy  lands. 

It  is  unnecessary  for  us  in  this  case  to  examine  into  the 
correctness  of  the  reasoning  which  led  the  court  to  adopt  this 
modification,  and  as  the  question  may  be  brought  before  us 
in  the  future,  we  withhold  our  opinion  thereon. 

In  BaUroad  Company  v.  Smith  (9  Wallace,  95),  the  oom- 
pany  claimed  under  a  certain  "railroad  grant,"  approved 
June  10,  1872,  and  Smith  claimed  under  the  act  of  1850. 
From  the  statement  of  the  case,  we  learn  that  there  was  no. 
evidence  introduced  tending  to  show  that  the  land  in  con- 
troversy was  ever  certified  as  swamp  land  by  the  Secretary 
of  the  Interior,  or  that  the  same  was  ever  patented  as  such 
to  the  State  of  Missouri.  Kor  was  this  pretended.  In  fact, 
the  correspondence  of  the  Land  Department  of  the  United 
States  showed  that  the  Secretaiy  had  no  sufficient  evidence 
to  enable  him  to  make  out  such  certificates.  The  court 
treated  the  act  of  1850  as  a  ''present  grant,"  and  one  which 
no  act  of  Congress  has  ever  attempted  to  take  back,  or  for- 
feit, or  give  to  any  other  grantee,  or  modify  the  description 
by  which  the  lands  named  therein  were  given  to  the  States. 
After  referring  to  the  second  section  of  the  act  of  1850,  by 
which  certain  duties  heretofore  referred  to  devolve  upon 
the  Secretary  of  the  Interior,  the  court  used  the  following 
language : 

''Must  the  State  lose  the  land,  though  clearly  swamp 
land,  because  that  officer  has  neglected  to  do  this?  The 
right  of  the  State  did  not  depend  on  his  action,  but  on  the 
act  of  Congress;  and  though  th^  States  might  be  embar- 
rassed in  the  assertion  of  this  right,  by  the  delay  or  failure, 
of  the  Secretary  to  ascertain  and  make  out  lists  of  these 
lands,  the  cigfat  of  the  States  to  them  couJd  not  be  defeated 
by  that  delay*"    . . 
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Of  the  cases  cited,  the  following  have  been  decided  since 
the  passage  of  the  act  of  1857 ;  Supervisors  v.  State's  At" 
iomey;  Barrett  v.  Brooks;  Branch  v.  Mitchell;  Keman  v. 
Griffith;  Robinson  v,  Forrest;  and  Railroad  Company  v. 
Smith;  and  it  would  be  simply  absurd  to  assume  that  the 
courts,  in  investigating  these  cases^  failed  to  consider  the  ef* 
feet  either  of  the  act  of  1857  or  the  act  of  1855  upon  the  or- 
iginal act  of  1850.  In  reaching  the  conclusions  arrived  at, 
they  must  have  had  before  them  all  the  acts  of  Congress  on 
this  subject.  All  tht  decisions  dearly  indicate  that  the  clause 
in  section  2,  of  the  act  of  1850,  providing  that  the  title  vest 
upon  the  issuing  of  patent,  was  not  regarded  as  constituting 
a  limitation  upon  the  grant,  and  also  that  the  confirmatory 
act  of  1857  did  not  have  the  limiting  effect  sought  to  be  given 
it  by  appellant's  counsel. 

That  this  question  was  fully  considered  in  the  case  last 
cited,  is  apparent  from  the  dissenting  opinion  of  Clifford,  J. 
In  his  opinion,  the  title  to  the  swamp  and  overflowed  land 
remains  in  the  United  States  until  all  steps  contemplated 
bv  the  acts  are  taken,  and  patent  must  issue  before  the 
States  acquire  a  fee-simple,  and  before  the  legislatures 
of  the  States  can  dispose  of  the  lands.  After  stating  the 
objects  of  the  act  of  1857,  he  says:  "Such  a  law  was  cer- 
tainly unnecessary,  if  the  construction  of  the  original  act 
adopted  in  the  opinion  just  read  (by  Miller,  J.),  is  correct, 
as,  in  that  view,  the  original  act  vested  a  fee  simple  title  in 
the  states  without  the  necessity  of  waiting  for  any  action  on 
the  part  of  the  Land  Department;  and,  if  so,  then  it  follows 
that  the  States  may  select  for  themselves,  and,  if  their  title 
is  questioned  by  the  United  States,  or  by  individuals,  they 
TUBj  claim  of  right  that  the  matter  shall  be  determined  by  a 
jury." 

These  deductions  clearly  follow  from  the  premises  laid 
down  in  the  opinion  of  the  court,  and  instead  of  weakening 
and  countervailing,  they  strengthen  and  confirm  that  opin- 
ion. Upon  a  careful  review  of  all  these  cases,  we  can 
i^ch  no  other  conclusion  than  that  the  act  of  1850  was  a 
grant  in  praesenti  operating  upon,  certain  and  unknown 
premises— "swamp  and  overflowed  lands" — and  investing  in 
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those  States 'IB  the  rFnion  at  the  time  of  its  passage  a  lee- 
siinple  titfe  tfaepeto.  Indeed,  if  there  were  no  autfac^ities 
ton<diing  this  point,  the  same  conclusioti  must  be  reaohed 
solely  upon  principle,  for  the  grant,  being  a  legislative 
grants  proprio  vigore,  passed  to  the  grantee  immediately  all 
tlie  estate  which  the  grantor  had  in  the  subject^noatter  of 
the  grant,  except  'what  is  expressly  excepted.  (  United  States 
V.  Perchenum,  7  Pet.  51;  MUchell  v.  United  Staies,  9  Pet. 
711;  United  Stoics  v.  Brooks,  10  How.  442;  Lessieur  r. 
Price^  12  How.  59;  Ladiga^.  Rowland. 2  How.  681;  Ood* 
frey  v..  Bealrdsley,  2  McLean,  412.) 

The  United  States  bad  a  f ee^imple  title  to  all  xthe  un« 
sold  swamp  and  ovdrflo^red  land  at  the  time  of  the  passage 
of  the  act  of  1850,  and  hence  a  fee-simple,  passed  to 
the  States  affected  thereby.  ISo  subsequent  act  of  Congress 
could  dimiilish  the  estate  or  clog  it  with  new  conditions  or 
except  from  the  <4)eration  of  the. grant  any  swamp  and  oyer< 
flowed  lands  not '  originally  excepted.  Generally,  title  once 
parted  with  is  gone  forever.  A  fee-simple  estate  passed  to 
a  grantee  cannot  be  affected  by  subsequent  unilateral  acts 
of  the  graiitor.  .  Hence  the  acts  of  1S55  and  1867  cannot  be 
regarded  as  affecting  the  estate  or  the  title.  And  these  views 
are  abundantly  fortified  by  the  fact  that  there  is  an  utter 
absence  in  all  the  acts  of  any  express  words  or  reasonable 
implication  by  which  the  title  of  the  State  should  be  di- 
vested or  the  land  revert  to  the  General  Government  in  any 
manner  or  by  any  method  known  to  the  law.  The  question 
of  the  character  of  the  grant  is  no  longer  an  open  one. 

The  second  isection  of  the  act  of  1850,  in  pointing  out  the 
duty  of  the  Secretary  of  the  Interior,  is  simply  matter  of  di* 
rection  to  a  ministerial  officer;  the  patent  provided  for  op< 
erates  only  by  way  of  further  assurance,  and  the  trust  raised 
by  the  proviso  is  a  matter  of  legislative  and  not  of  judic- 
ial concern.  Hence  the  diversion  of  the  proceeds  of  the  sales 
of  swamp  and  overflowed  lands>  from  the  purposes  expressed 
in  the  act  of  Congress  to  those  of  aiding  in  the  consiruction 
of  certain  works  of  internal  improvement^  provided  for  bgr 
the  Legislative  Assembly  of  the  State  of  Orq^oiiy  in  no  waj 
operates  to  defeat  the  title  of  the  State. 
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The  act  oi  1856  in  no<  -way  affected  •  the  title  acquired  im 
virtue  of  the  origiDal  act;  neither  did  the  confirmatory  act 
of  1857;  and  the  congressional  recognition  by>  this  last  act 
of  the  proposition,  that  prior  to  the  issning  of  patent  the  fee* 
simple  to  tlie  land  remains  in  the  General  Oovemment^  iff  a 
solecism  nn-m^rthy  the  serious  attention  of  the  court 

Having  reach  these  conclusions,  we  revert  to  the  eon*- 
sideration  of  the  act  of  March,  186(^  by  whidi  the  proyisions 
of  the  act  of  1850  were  extended  to  Oregon*  Every  a^- 
ment  hereinbefore  advanced,  and  every  oondusion  following 
therefrom,  is  as  applicable  to  the  act  of  1860  as  to  the  act  of 
1850,  unless  the  proviso  in  tlie  first  section  of  the  act 
of  1860  operates  as  a  limitation  upon  the  grant.     By  liie  ^ 

purview  or  body  of  the  act,  viewed  in  the  light  of  the  author- 
ities heretofore  cited,  Oregon  became  invissted  with  a  fee- 
simple  title  to  the  swamp  and  overflowed  lands  within  her 
borders,  immediately  upon  its  passage.  The  exception  of 
any  ^'lands  wbidi  the  Government  of  the  United  States  may 
have  reserved,  edd  or  disposed  of  (in  pursuance  of  any  law 
heretofore  enacted)  prior  to  the  confirmation  of  title  to  be 
made  under  the  authority  of  the  said  act,''  is  repugnant  to 
the  purview  of  the  act  and  cannot  stand. .  We  cannot  bring 
ourselves  to  believe  that  Congress  intended  to  take  away  any 
part  of  the  particular  lands  granted  by  the  body  of  the  act^ 
by  the  subsequent  general  words  quoted.  The  peculiar  po- 
tency of  the  words  "prior  to  the  confirmation  of  title,''  is  dis- 
pelled by  the  addition  of  the  words  which  follow  them,  "to 
be  made  under  the  authority  of  said  act>"  for  it  is  settled  by 
the  highest  judicial  authorities  that  under  said  act  (1850) 
no  confirmation  of  title  was  necessary.  The  grant  was  in 
praeserUi — the  title  a  fee-simple— the  patent  operating  only 
by  way  of  further  assurance.  Therefore,  this  proviso  has 
no  greater  effect  upon  the  general  purview  of  the  act  of  1860 
than  the  confirmatory  act  of  1857,  and  the  clause  in  the  third 
section  of  the  act  of  1850,  "vesting  fee-simple  upon  patent^*^ 
taken  together,  have  upon  the  general  purview  of  the  act  of 
1850.  Hence  the  conclusions  reached  in  relation  to  the  act 
of  1850  are  alike  applicable  to  the  act  of  1860. 

The  appellant  claims  xmder  the  Pre-emption  Act  of  1841. 
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{6  IT.  S.  Stats.  458.)  It  is  admitted  that  the  lauds  in  eon- 
troversj  are  ^Wamp  lands ;"  and  such  being  the  fact,  Stott 
acquired  no  legal  or  equitable  right  therein  because  the  offi- 
cers of  the  United  States  local  land  office  saw  fit  to  accept 
or  entertain  his  application  for  their  pre-emption,  under  the 
act  of  1841^  for  the  United  States  had  no  legal  or.  equitable 
rights  therein. 

The  appellant  filed  his  declaratory  statement  August  28» 
1871,  and  made  final  proof  March  4,  1872.  The  lands  in 
controversy  were  selected  and  sold  by  virtue  of  the  act  of 
1870  (Session  Lawsr,  1870,  164),  and  the  facts  do  not  show 
them  to  belong  to  any  of  the  classes  of  claims  the  title  to 
which  was  quieted  by  the  act  of  1872.  (Session  Laws,  1872, 
139.) 

It  was  contended  by  counsel  that  the  State  could  not 
claim  the  lands  in  coni^oversy  at  the  time  she  did,  because 
it  does  not  appear  that  they  were  selected  within  the  two 
years  prescribed  by  the  second  section  of  the  act  of  1860. 
We  cannot  give  our  assent  to  this  position,  because  we  are 
of  opinion  that  the  designation  of  the  time  within  which  the 
lands  were  to  be  selected  was  not  intended  as  a  limitation  of 
the  power  of  the  selecting  officer.  Any  other  view  would  be 
antagonistic  to  the  character  of  the  grant.  This  provision  in 
relation  to  time  is  directory,  and  the  State  lost  no  rights  bj 
not  complying  strictly  therewith. 

Upon  a  careful  review  of  the  whole  case,  we  are  of  opin- 
ion that  the  decree  rendered  by  the  court  below  should  be 
affirmed.     It  is  so  ordered. 

Decree  affirmed. 


JULIA  A.  McCRACKEN  and   WILLIAM,  her  husband, 
Respondents,  v.  ALONZO  SWAETZ,  Appellant 

€kaax  Facias. —  What  ia  necessary  to  be  set  out  in  the  dedaration  or 
verified  motion  in  a  proceeding  in  the  nature  of  teire  facias* 

Appbal  from  Marion  County. 

The  facts  are  stated  in  the  opinion  of  the  C!ourt 
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Mallory  «S  l^utw,  tor  Appelkut 


P\ 


ise  dk  WiRis,  lot  Respondent 
B7  the  Conrty  MoAbthub,  J. : 

This  ia  a  proceeding  in  the  nature  of  scire  facias^  Thd 
verified  motion,  'which^  under,  the  Code,  takes  the  place  and 
answers  the  purpose  of  a  declaration,  sets  forth  that  on 
March  18,  1867,  a  decree  was  rendered  by  the  Circuit  Court 
for  Marion  County  in  favor  of  Julia  A«  Swartz  and  against 
Abnzo  Swartz,  ior  the  smn  of  one  hundred  dollars  per 
annum  from  the  date  of  said  decree,  to  be  paid  to  said  Julia 
A.,  as  alimony  for  her  support  and  that  of  her  family;  that 
there  fell  due  March  18,  1868,  the  sum  of  one  hundred  dol«  \ 

lars,  and  on  March  18  of  each  succeeding  year  a  like  sum; 
the  amount^due  at  the  filing  of  said  motion  being  five  hun- 
dred dollars  and  interest;  that  no  payment  has  ever  been 
made  on  said  decree,  and  no  execution  has  ever  been  issued 
to  enforce  the  payment  of  any  part  thereof ;  that  since  theren* 
dition  of  said  decree,  and  on  December  24,  1869^  said  Julia 
A«  intermarried  with  William  MoCracken,  and  they  are  now 
husband  and  wife. 

The  answer  denies  the  rendition  of  the  decree;  denies 
that  there  fell  due  on  said  pretended  decree  the  sums  stated 
in  the  verified '  motion ;  denies  that  there  is  now  due  Julia 
A.  the  sum  of  five  hundred  dollars  as  alleged,  or  otherwise ; 
and  further,  the  answer  alleges  that  when  the  original  suit 
was  instituted,  the  defendant  was  without  the  State,  and 
that  he  did  not  return  until  long  after  the  rendition  of  the 
pretended  decree;  that  he  never  appeared,  either  in  person 
or  by  attorney,  and  was  never  personally  served  with  sum- 
mons; that  no  sufficient  showing  was  ever  made  to  give  the 
court  jurisdiction  to  order  publicaticm  of  summons ;  that 
no  such  summons  as  was  by  law  required  was  ever  made  in 
said  suit  and  served  on  the  defendant,  by  publication  or 
otherwise;  that  the  said  pretended  decree  was  obtained 
without  notice  to  defendant  and  by  fraud  on  the  part  of  the 
pkintiff,  and  that  when  said  pretended  decree  was  entered, 
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the  court  had  not  acquired  jimsdiction  oi  tbd  person  of  de- 
fendant 

The  reply  puts  in  issue  ftll  the  allegations  constituting  the 
further  answer  or  defense,  and  avers  that  by  the  original  de- 
cree the  bonds  of  matrimony  which  had  existed  between  Ju- 
lia  A.  and  Alonzo  Swartz  were  dissolved,  and  the  sum  speci- 
fied' was  liie  alimony  granted  by  the  court  That  the  de- 
fendant recognized  the  validity  of  the  decree,  and,  since  its 
rendition,  has  intermarried,  and  that  by  reason  thereof  he 
is  estopped  to  deny  the  validity  thereof. 

The  answer  of  the  defendant  is  in  effect  the  plea  nul  Het 
record,  which,  with  that  of  payment^  release  or  dischargCy 
constitute  all  the  pleas  that  can  be  interposed  ta  a  declara- 
tion, or  a  writ  of  scire  facias.  By  the  defendant's  demui^ 
rer,  the  overruling  of  which  is  assigned  as  error,  the  suffi-^ 
ciency  of  the  verified  motion  is  attacked.  In  this  proceeding 
all  that  was  necessary  for  the  moving  party  to  set  forth  in 
his  verified  motioa  was  such  a  state  of  facts  as  diowed  that 
a  judgment  had  been  rendered  by  the  same  court,  at  a  eer* 
tain  time,  by  which  it  was  adjudged  liiat  one  party  should 
pay  the  other  a  certain  sum  of  money.  It  is  not  essential, 
nor  is  it  proper  practice,  to  set  out  the  record  of  the  pro- 
ceedings in  the  parent  cause,  or  rather  the  original  suit» 
that  have  passed  in  rem  jvdicatem.  Appellant  charges  that 
the  decree  herein  is  void,  for  the  reason  that  the  court  had 
not  jurisdiction.  Thi6  was  one  of  the  questions  necessarily 
submitted  to  the  court  below,  for  upon  the  fact  of  juris- 
diction in  the  original  suit  turned  the  fact  of  the  indebted- 
ness of  the  defendant,  and  the  order  adjudging  that  execu- 
tion issue  on  the  decree  settles  the  question  in  favor  of  the 
jurisdiction.  The  rule  in  relation  to  the  presumption  of 
jurisdiction,  as  laid  down  in  Grignorts  Lessees  v.  Astor  (2 
How.  TJ.  S.  340),  and  in  Hahn  v.  Kelly  (34  Cal.  408),  ap- 
plies with  much  force  to  the  case  in  hand.  The  original 
decree  is  not  before  us,  and  we  are  bound  to  presume  that 
an  inspection  thereof  by  the  court  below  disclosed  all  the 
facts  necessary  to  give  the  court  jurisdiction  at  the  time  the 
original  decree  was  entered,  and  also  to  entertain  the  pro- 
ceeding to  obtain  an  execution  at  the  time  when  the  same 
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waB  soQ^st  As  has  been  stated,  th^  defisuse  -was  that  6i 
md  iiel  record,  and  thk  plea  was  detennined  bj  tbe  eonrt 
from  an  inspection  of  the  record ;  and  that  record  not  being 
here  for  our  idspeetiony  and  the  presiunptioii  being  in  favor 
of  iJie  court  below,  we  have  no  other  ^course  but  to  afSrm  the 
order. 

In  the  aignment  it  was  said  lliat  an  affirmance  of  tbe  order 
would  be  absolutely  unjust,  for  the  reason  that  it  would  be 
in  effect  obliging  Swarts  to  contribute  toward  the  mainte* 
nanoe  of  another  man's  wife*  True,.'  this  is  unfortunately 
the  rease,  but  the  fault  rests  with  Swarte  alone.  Upon  the 
marriage  of  his  divorced  wife  it  was  his  duty  to  go  before 
the  court  which  decreed  the  divorce,  and  procure  a  modifioa* 
tion  of  that  part  of  the  decree  grafting  her  alimony.  Had 
he  made  the  application  at  the  proper  time,  and  to  the  prq^r 
tribunal,  he  doubtless  would  have  obtained  adequate  reUef. 

Decree  affirmed. 


HENRIETTA  GOODMAN  v.  JOSIAH  MTRlCK. 

Teuk  Ijoib  or  Susvey. —  In  the  govmrnment'smTeys  tli«  line  actiiaUy«raa 
by  the  original  surveyors  is  tbe  true  line. 

Appsai.  from  Multaiomah  County. 

This  is  a  suit  for  an  injunction  to  restrain  the  defendant 
from  erecting  certain  buildings  on  A  street,  in  the  city  of 
Portland,  to  the  irreparable  damage  of  the  adjacent  prem- 
ises of  the  plainti£F.  The  answer  admits  that  there  is  a 
rtreet  called  A  street,  thirty  feet  in  width,  dedicated  and 
laid  out  by  John  H.  Couch,  the  owner  of  the  land,  but  de- 
nies that  the  buildings  mentioned  in  the  complaint  are  situ- 
ated on  any  part  of  said  street.  The  question  submitted  to 
the  court,  upon  the  trial,  was  the  proper  location  of  the 
southern  boundary-line  of  A  street.  It  was  adi^iitted  by  the 
parties  that  A  street  is  thirty  feet  in  width,  and  that  it  lies 
along  the  southern  boundary-line  of  the  land  claim  of  John 
H.  Couch,  and  that  said  line  is  the  southern  line  of  said 
street;  that  it  commences  at  the  northeastern  COTuer  of  the 
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donation  land  claim  of  Benjamin  Stark;  that  a  stoi&e  moara- 
ment,  referred  to  in  the  evidence,  at  the  east  side  of  Frcmt 
street  and  the  south  aide  of  A  street,  at  the  northwest  comer 
of  central  block,  is  in  the  line  between  the  land  claims  of 
John  H.  Couch  and  Benjamin  Stark;  that  the  southern 
boundary-line  of  the  land  claim  of  John  H.  Couch,  and  the 
northern  boundary-line  of  the  land  claim  of  Benjamin 
Stark,  are  the  same  line.  Both  of  the  above  claims  were 
held  under  the  act  of  Congress  approved  September  27^ 
1850,  commcmly  called  the  Donation  Law.  The- patent  from 
the  United  States  gives  the  course  of  the  division  line  at 
K.  89 ""  W  W.,  and  the  plaintiff  claims  that  the  line  should 
be  established  by  commencing  at  the  agreed  nionuments,  at 
the  comer  of  Eront  and  A  streets,  and  running  westerly  upon 
this  course.  The  defendant  claims  that,  at  the  point  at 
which  the  division  line  crosses  the  government  line  between 
sections  thirty-three  and  thirty-four,  in  township  one-north, 
of  range  one  east,  a  government  stake  was  established,  marked 
"S.  33"  on  one  side,  ^'S.  34"  on  the  other,  and  "C.  45,'* 
which  indicates  that  tbe  division  ^ne  crossed  at  tiiis  point. 
He  also  claims  that,  having  established  the  last  mentioned 
stake  as  a  point  upon  the  government  line,  it  follows  that 
the  true  division  line  is  a  direct  one  from  the  stiake  on  the  sec- 
tion line  to  the  agreed  monument  at  the  comer  of  Front  and 
A  streets. 

The  testimony  introduced  by  the  defendant  upon  this 
point  is  substantially  as  follows :  C.  W.  Burrage,  who  had 
been  county  and  city  surveyor  for  six  or  seven  years,  first 
surveyed  the  north  line  of  the  Stark  claim  in  1862 ;  he  also 
surveyed  it  in  1864  and  1866.  In  1862  the  survey  was  com- 
menced from  the  stone  monument  at  the  comer  of  A  and 
Front  streets,  and  after  running  west  the  distance  to  the 
section  line  as  given  in  the  field  notes  of  the  original  sur- 
vey, he  found  a  stake  marked  S.  33  on  one  side,  S.  34  and 
C.  45  on  the  other,  which  would  indicate  that  the  post  was 
set  in  the  line  between  sections  thirty-three  and  thirty-four, 
and  also  in  the  line  of  the  Stark  claim,  which  is  No.  45. 
This  stake  was  verified  by  measuring  south  the  distance 
stated  in  the  field  notes  to  the   section   comer,   as  well  as 
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north  to  the  half-mile  stake.    The  position  of  the  etake  was 
found  to  be  corzect,  the  distance  to  the  section-post  corre- 
sponding within  two  or  three  links  to  that  mentioned  in  the 
field  notes.     The  coarse  of  the  line  as  given  in  the   field 
notes  is  N.  89**  !(/  W.     The  coarse  of  the  direct  line  as  run 
by  Barrage  is  N.  88°  36'  W.,  and  passes  nine  feet  north  of 
the  boildingft  of  the  defendant  mentioned  in  the  complaint. 
The  distance  from  the  monoments  at  the  corner  of  Front 
and  A  streets  to  the  {)0fit  in  the  section  line  is  forty-seren 
(shains  and  forty-five  links.    The  location  of  the  line  was  en- 
deavored to  be  established  by  the  plaintiff  by  the  testimony 
of  several  persons,  one  of  whom,  D.  P.  Thompson,  a  sur- 
veyor, was  present  when  Mt.  Trutch  made  the  government 
survey  of  the  north  line  of  the  Stark  claim  in  1853  or  1864. 
The  line  ran  was  blazed.     The  ground  at  that  time  was-  cov- 
ered with  brash  and  logs.     It  has  since  been  cleared,  and 
there  is  nothing  now  to  identify  the  original  line  except  to 
Tun  from  the  northeast  comer  on  the  bank  of  the  river  on 
the  course  indicated  in  the  field  notes.    He  had  surveyed  the 
line  again  in  August^  1871,  but  recognized  none  of  the  mon- 
xonents  or  surveyor's  marks  made  at  the  time  of  the  original 
Bturvey,  although  his  attention  had  been  called  to  the  stake 
discovered  by  Barrage.      A,  B.  Hallock,  a  surveyor,  had  set 
the  monument  at  the  comer  of  A  and   Front  streets,  and 
^w  where  the  original  line  between  Stark  and  Couch  was 
Ton  and  marked.      A  live  tree  stood  near  the  west  side  of 
Fifth  street^  blazed  on  the  east  and  west  sides,  ten  inches 
^  diameter.    This  tree  was  cut  down  in  1855,  and  the  stump 
removed  in  1858.     The  centre  of  the  tree  was  abojat  thirty 
feet  sonth  of  the  fence  on  the  north  line  of  A  street  Joseph 
I'^cker  testified  that  the  line  of  the  Stark  daim  was  blazed, 
^^i  fixed  it  at  the  same  place, 
'^he  oonrt  below  dismissed  the  bilL 

Tkayer  <6  WiUiams,  for  Appellant 

Shattuck  S  Killin,  for  Bespondent 

By  the  Courts  Mqsueb,  J. : 

The  question  in  this  suit  is  the  identification  of  a  line  in 
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ibo  govenim^t  svaifey&y  all  daiins .  uiidbr  the  act  of  Sep- 
tanber  27,  ISSO,  beiag  recognized  aa  legal  subdiviaiona 
We  find  the  law  to  be,  that  in  the  goy^rzunent  aurveja  the 
line  actually  ran  upon  the  ground  by  the  original  sury^ois 
ia  the  true  line.  Courses  and  diBtances^  m  oontained  in  th^ 
field  notes  and^plata^  axe  but  descriptions  -ivhich  ser^  to 
assist  in  asoeltaini&g  where  the  line  was  actually  run.  The 
law  lays  down  no  fi:xed  rule  as  to  whether  courses  or  distances 
shall  govem,  as  this  depends  upon  the-cirouiQStances  of  eadi 
particular  0ase.  Marked  lines  and  comers. are  the  best  eyi- 
denoe^  and  when  they  axe  established^  courses  and  distances 
must  yield  to  them.  In  determining  this  f^ct  the  court  or 
jury  must  be  governed  by  that  evidence  whidi  carries  con- 
viction to  their  mimbw  It  is  claimed  by  the  respondent 
thaty  having  established  the  point  at  wfaidi  the  claim  line 
crossed  the  section  line,  the  true  line  is  a  direct  one  from 
that  point  to  the  agreed  monument  at  the  comer  of  Front 
and  A  ptrcletd.  Thi$  position  would  be  correct  if  the  court 
were  not  satisfied  from  the  evidence  that  the  line,  as  actu- 
ally run,  was,  as  claimed  in  the  complaint,. as  far  west  as  the 
premises  in  controversy.  Beyond  this  the  court  egresses  no 
opinion. 

The  decision  of  the  Circuit  Court  will  be  reversed  and  a 
decree  entered  in  accordance  with  this. 


♦STATE  OF  OKEQON,  Respondent,  v.  ROBERT 

BRUCE,  Appellant 

IirDICTMENT  FOB  ILLEGAL  VOTING  —  WhEN  SUFTICILNT  ArTES  VbRDICT.— 

An  indictment  for  illegal  voting,  based  upon  {  630  of  the  Criminal 
Code,  is  erufficient  after  verdict,  when  it  charges  the  defendant  with 
having  willfully,  knowingly  and  unlawfully  voted  at  a  legally  au- 
thorized election  for  representative  to  the  Congress  of  the  United 
States,  held  at  a  specified  time  and  place,  although  the  indictment 
does  not  disclose  the  reason  of  the  disqualification  of  defendant 

Idem. — ^The  defendant,  in  order  to  have  availed  himself  of  the  defect  in 
the  indictment,  in  not  specifying  wherein  the  illegality  of  the  vote 
complained  of  consisted,  should  have  done  so  by  demurrer. 

Ideic  —  Objection  Waived  bt  Failukb  to  Demttr. — ^The  objection  that 
'HJie  indictment  does  not  substantially  conform  to  the  requirements 
of  chapter  eight  of  the  Criminal  Code,**  is  waived  by  a  failure  to  de- 
nnir« 
*See  20  Am.  Rep.  734. 
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,  The  indiqtment  13  |i8  f ollpwQ :  .  ,      ,      ,. 

"Bobert  Bruce  is  accused,  by  the  grand  jury  of  tte  ooxmiy 
of  Kultnomahy  by  this  indictment^  of  the  crime  of  voting  il- 
legally, (»mmitted  as  follows ;.    • 

'^'Tlie  said  Eobert  Bruce,  pn  th^  18th  <^y  of  October,  ▲.  d. 
1&73,  in  the  county  of  Multnomah  and  State  of  Oregon^  in 
the  precinct  of  Esist.  BortIand,r  in  ^aid  county  and  Qtate^  did 
wiDfully^  kpowingly  and  unlawfully,  vote  at  a  legally  au- 
thorized eleatioPi  th^n  and  there  rbeing  held  for.  the  purpose 
of  electing  a  representative  to  the  Congress  of  the  TTnited 
States,  he,  the  sa^d  Kobert  BrucOi  then  and  there  having  no 
lawful  right  to  vote  at  said  prepinct  of  East  Portland ;  and 
h^,tt^8^d]5ol)^rt,JP^cei,the^^  M  well  knowing  him- 

self  not  entitled  by  law  to  vote  thereat^  contrary  to  the  stat-, 
^W'etc  ■      '        '..''./'. 

Appellant,  without  objection  to  the  jsufficlency  of  this  in- 
dictment, pleaded  not  *  guilty  thereto, .  and  upon  the  trial 
waa  convicted  of  the  crime  aji  charged.  Thereupon,  by  his 
coTuisel,  he  filed  a  motion  in  firrest  of  judgment,  and  for  a 
new  trial,  which,  upon  the  hearing  thereof,  was  overruled  by 
the  court,  and  he  was  sentenced  to  pay  a  fine  of  four  bun- 
fed  dollars/ 

The  errors  relied  upon  on  Ihe  motion  were:  error  in  ad- 
mitting in  evidence,  against  the  objectiou  of  appellant,  th^ 
poll-books  of  South  Portland,  Morrison  and  Northeast  Port- 
^i  precincts ;  in  admitting  in  evidence  testimony  tending  to 
show  that  appellant  voted  on  the  13th  day  of  October,  1878, 
■  it  the  different  precincts  above  named;  in  admitting  testi- 
mony to  show  that  the  defendant  was  a  citizen  of  the  Stats 
of  Oregon,  and  entitled  to  vote  at  any  general  or  special  elec- 
tion held  therein. 

Bctt  S  StoU  and  0.  W.  Parrith,  for  Appellant 

Durham  h6  Thompson,  for  the  Stats. 

By  the  Ooort,  Bonhah,  J.: 

It  is  daimed  bj  ooonsel  for  appellant  in  this  east: 
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1.  That  the  facts  charged  in  the  indictmiBiit  do  not  con- 
stitute a  crime. 

2.  That  there  was  a  fatal  variance  between  the  evidence 
adduced  by  the  State  and  the  allegations  of  the  indictment 

3.  That  the  court  erred  in  admitting  irrelevant  testimonj 
tending  to  show  that  defendant  voted  at  places  in  Mult- 
nomah County,  on  October  13,  other  than  East  Portland  pre- 
cinct 

These  three  propositions  embrace  all  the  questions  neces- 
sary to  be  considered  in  this  case,  inasmuch  as  the  other  ob- 
jection, that  the  verdict  of  the  jury  was  against  the  evidence, 
could  in  no  event  be  made  available  in  the  absence  of  a  show- 
ing of  all  the  evidence  in  the  case,  which  the  bill  of  excep- 
tions does  not  pretend  to  give. 

The  statute  upon  which  this  indictment  is  based  (Crim. 
Code,  §  630),  reads  as  follows:  "If  any  person  shall  vote 
or  offer  to  vote  at  any  legally  authorized  election  in  this 
State,  knowing  himself  not  entitled  by  law  to  vote  thereat^ 
or  shall  vote  or  offer  to  vote  at  any  poU  or  in  any  precinct 
at  any  such  election,  Ipiowing  himself  not  entitled  by  law  to 
vote  at  such  poll  or  in  such  precinct,  such  person,  upon  con- 
viction thereof,  shall  be  punished,"  eta 

It  was  conceded  on  the  argument,  and  the  bill  of  excep- 
tions shows,  that  Robert  Bruce,  the  appellant,  was  a  lawful 
voter  within  the  State  of  Oregon  on  the  13th  day  of  October, 
1873,  and  it  would  follow,  under  our  Constitution  and  elec- 
tion laws,  that  he  had  the  right  on  that  day  to  cast  one  vote 
at  any  voting  precinct  within  the  State  for  representative  in 
Congress,  provided  there  was  a  legally  authorized  election 
for  the  same  then  held. 

In  view  of  these  facts,  is  the  indictment  in  this  case  suf- 
ficient to  sustain  the  verdict  and  the  judgment  pronounced 
upon  it  ?  While  we  agree  that  a  demurrer  to  this  indictment 
should  have  been  sustained,  had  one  been  interposed,  on 
the  ground  that  it  does  not  substantially  conform  to  the  re- 
quirements of  chapter  eight,  title  one,  of  the  Criminal  Code, 
yet  we  do  not  think  that  the  defects  in  the  same  are  of  such 
a  character  that  they  may  be  successfully  urged  on  motion 
in  arrest  of  judgment  cfr  upon  appeaL   * 
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Under  the  pnmsioiiB  of  chapter  eighty  title  oae,  of  the 
Code  of  Criminal  Prooedure^  the  defendant  had  the  rigbt^  if 
he  had  ohoeen  at  the  proper  time  and  in  the  proper  manner 
to  have  demanded  it^  to  have  required  that  the  State  shoald 
specify  wherein  and  for  what  reason  he  was  charged  to  have 
been  an  illegal  voter — ^whether  because  he  was  charged  to  be 
a  minor,  a  non-resident  of  the  State,  an  alien  who  had  not  de- 
chured  his  intention  to  become  a  citizen,  as  required  by  law, 
or  that  he  was  not  entitled  to  vote  at  the  time  and  place 
charged,  because  he  had  already  voted  at  the  same  ekcticm  at 
some  other  time  and  place.    * 

But  having  slept  upon  his  rights  hy  failing  to  demand, 
by  demurrer,  a  fuller  specification  of  the  facts  and  drcum-  m 

stances  necessary  to  the  complete  identification  of  the  trans- 
action dialed  against  him  as  a  crime,  he  cannot  be  heard  to 
object  to  the  indictment  after  a  trial  up<m  the  merits,  when 
it  substantially  charges  a  crime  in  the  knguage  of  the  stat- 
ute. 

By  his  silence  and  acquiescence,  the  defendant  virtually 
says:  ^'I  undentand  the  nature  and  cause  of  the  accusation 
sgainst  me,  and  am  ready  to  meet  it  upon  the  issues  of  fact 
raised  by  my  plea  of  not  guilty/'  If  the  defendant  had  not 
80  understood  the  accusation,  it  was  his  right  and  duty  to 
have  said  so  by  demurr^,  without  putting  the  court  and  its 
officer,  and  the  cqunty,  to  the  unnecessary  labor  and  expense 
of  a  trial,  by  the  result  of  which  he  had  resolved,  in  advance, 
not  to  abide,  if  the  issue  should  be  found  against  him. 

This  leasoning,  of  couise,  does  not  apply  to  an  indictment 
which  is  subject  to  the  objections  raised  by  the  first  and 
fourth  grounds  of  demurrer,  as  specified  by  statute.  (Crim. 
Code,  §§  123,  131.) 

Counsel  for  appellant  in  this  case,  in  support  of  their 
position  that  the  indictment  is  fatally  defective  in  not  speci- 
fying the  grounds  of  the  disqualification  of  defendant  as  a 
voter  at  East  Portland  precinct,  cite,  with  much  reliance, 
the  case  of  Qumn  v.  The  State  (9  American  R.  754),  in 
which  the  Supreme  Court  of  the  State  of  Indiana  held  that 
an  indictment  for  illegal  voting  very  similar  to  this  was  in- 
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&ufide&1^  liectfiiBe  it  did  not  siifficdenilj  ibfenpo.  ibe  defeiid- 
ant  of  the. precise  nature  of  the  offense.  chajgsd>  do  as  to 
enable  him  tO' prepare' for.  his  defenae;  butt  in  the  ease  re- 
fJBfred  to,  it  wiE  be  observed  that  a  motiou  t6  quash  the  in« 
dictmeiit'waa  interposed  by  *^the  defendant^  which,  after 
ai^^umenty  was  onrerrnled  by  the  ciourt  below,  and  exceptions 
to  ibhe  ruling  duly  taken.  In  the  case  in  lumd,  if  the  indicts 
ment  had  been  demurred  to,  and  the  demurrer  had  been 
oremildd,  we  should  hold  ti>e  same  as  was  held  by  the  Sa-» 
pdieme  Court  of  Indiana  in  Quirm  v^  Tk4  8tat^;  hat  die 
cases  do  not  stand  alike — ^the  nfotioci  to  quash  under  the 
Indiana  praotide  being  eqiiivaleikt  to  the  d^nurrer  under 
ours.  '       •  *) 

To  hold  that  every  minor  defect  in  an  indictment  may, 
foi*  the  first'  time,  be  taJcen  advantage  of  after  trial  upon  the 
merits,  would  do  violence  not  only  to  the  spirit,  but  to  the^ 
letter  of  our  Code  of  Criininal  Practice,  and  would  re* 
suit  in  entailing  upon  the  public  unnecessary  expense,  and  in 
many  instances  in  thwarting  the  ends  of  justice; 

We  hold,  then,  that  the  indictment  in  thia  ease^  aUhough- 
d<ef ective  in  the  respects  hereinbefore  mentioned,  does  charge 
a  crime,  and  that  its  defects,  not  having  been. objected  to 
b^  demurrer,  are  cured  after  verdict.  This  view  of  the 
case,  as  to  the  sufficiency  of  the  indictment^  disposes  of 
the  second  and  third  objections  against  the  appellant^  involv-* 
ing  the  questions  of  irrelevancy  of  the  teatimoaiy  and  the  al* 
leged  variance  between  the  proob  and  the  all^tioDS  of  the 
indictment. 

Judgment  aflSimed. 
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STATE  OF  OEEQON,  Eespondent^  v.  C.  G.  GLASS,  Ap- 

pellant. 

^Ji^vonmrB  —  Dmbbb  cv  CKmAnnr  with  which  ths  OivBirsB  must 
^  Showv.— A  refonl  to  instruct  the  jury  that  "the  hTpothesifl  oon- 
^<led  for  must  he  established  to  an  absolute  moral  certainty,  to 
™^  entire  exclusion  of  any  other  hypothesis  being  true,  or  the  jury 
''^^  lind  the  defendant  not  guilty,"  is  not  error.    The  law  in  erinil* 
^^  eaaea  does  not  require  such  oertaiilty  aa  precludes  the  pottiibUity 
^^uBt    It  ia  sufficient  if  the  guilt  of  the  accused  be  esUblished 
^ond  a  reasonable  doubt." 
lOBt  «<^  Each  Necebsabt  Paot  icust  bk  Establishbd.>—  Each  fact  liec- 
essaiy  to  the  conclusion  sought  to  be  established  must  be  proved  by 
competent  eTidflooe  beyond  a  reasenable  doubt. 
IsBi  — -  Whkn  thsbb  18  NO  TSsTXMOirr. — ^The  oourt  may  refuse  to  in« 
etmct  the  jury  when  there  is  no  testimony  to  which  such  instruo- 
tiona  can  apply. 
IterocoKT  —  Immatkbial  Vaot. — ^Where  the  crime  charged  is  man* 
slaughter,  comnuttsd  by  attonpting  to  produce  nbortioo,  it  is  imxna- 
terial  whether  deceased,  prior  to  the  commSssioii  of  the  crime,  made 
an  attempt  upon  herself  or  not,  unless  such  attempt  contributed  to 
her  death, 
hnc  — REPSEsxirrATioif  s  ov  a  Sick  Pcasoif . — ^Representations  of  a  sick 
person  as  to  the  nature  of  the  malady  or  bodily  feeUngs  under  which 
be  is  suffering,  if  made  to  a  medical  attendant,  are  always  received 
aa  original  evidence, 
^nc  —  Opinions  of  Medical  Experts —  Form  of  Intbbbooatories. — 
Opinions  of  medical  men  as  to  the  cause  of  death  may  be  given.    The 
form  of  the  interrogatory  is  a  question  addressed  to  the  discretion  ' 
of  the  oourt,  subjeot  to  such  consideration  as  thte  nature  of  the 
particular  matter  under  examination  and  the  character  and  ability 
(d  the  witnesses. 
Rk  Gestae. — Declarations,  to    become  part  of   the  res  ffestaey  must 
have  been  made  at  the  time  of  the  act  done  wUdi  thty  are  supposed 
to  charactifls. 

Appeal  from  Multnomah  Counly. 

The  appellant,  a  physician,  was  indicted  jointly  with  one 

Charles  Mealey  for  the  crime  of  manslaughter  in  producing 

abortion,  committed  on  the  26th  day  of  October,  1873,  by 

administering  drugs  and  medicines  to,  and  by  the  use.  of  in- 

•taiments  upon  one  Mary  E.    Hardman,    a   single   woipan, 

pregnant  with  child,  by  which  means  the  death  of  the  said 

Maiy  was  produced.    Separate  trials  having  been  granted, 

lie  was  tried  in  the  Circuit  Court  for  Multnomah  County  in 

Kovember,  1873,  convicted  and  sentenced  to  five  years'  im- 
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prisomnent ;  from  which  judgment  he  appeals  to  this  Coui^ 
The  errors  relied  upon  in  the  appeal  are  as  follows: 

1.  In  admitting  the  testimony  of  physicians  as  to  what 
deceased  did  and  said  to  them  concerning  her  pregnancy. 

2.  In  admitting  the  testimony  of  a  medical  witness  to 
prove  that  deceased  died  from  hemorrhage  ca^si^d  by  the  re- 
moval of  a  foetus. 

8.  In  refusing  to  admit  the  testimony  of  the  wife  of  de- 
fendant Mealey  as  to  statements  made  by  her  husband  to  her 
at  the  time  he  started  with  deceased  to  go  to  Portland,  con- 
cerning the  object  of  their  journey. 

4.  In  refusing  to  instruct  the  jury — First  That  the  hypo- 
thesis contended  for  by  the  prosecution  must  be  established  to 
an  absolute  moral  certainty,  to  the  entire  exclusion  of  any 
rational  probability  of  any  other  hypothesis  being  true,  or 
the  jury  must  find  the  defendant  not  guilty.  Second.  In 
order  to  convict  the  defendant  upon  the  evidence  of  circum- 
stances, it  is  necessary  not  only  that  all  the  circumstances 
concur  to  show  that  he  committed  the  crime  charged, 
but  that  they  are  all  inconsistent  with  any  other  rational  con- 
clusion. 

5.  Counsel  for  defendant  asked  the  court  to  instruct  the 
jury  that  if  they  "believe  from  the  evidence  that  the  child 
may  have  died  or  been  killed  in  the  womb  of  the  deceased 
without  any  act  or  assistance  on  the  part  oi  the  defendant, 
and  defendant  may  have  injured  deceased,  and  bruised  or 
wounded  her  womb  with  instruments  or  otherwise,  while  in 
good  faith  endeavoring  to  assist  nature  in  the  delivery  of 
such  dead  child,  or  in  the  delivery  of  the  afterbirth  of  such 
dead  child,  then  the  jury  must  acquit,  and  the  State  mu&t 
show  beyond  a  reasonable  doubt  that  none  of  these  hy- 
potheses may  be  true  to  convict."  The  court  refused  to  give 
that  part  of  the  above  instruction  which  follows  the  word 
"acquit"  The  rest  was  given. 

6.  That  the  court  erred  in  instructing  the  jury  that  if  de- 
fendant either  used  means  himself  to  destroy  the  child 
when  it  was  not  necessary  to  save  the  life  of  deceased,  or 
advised,  counseled,  aided  or  assisted  deceased  to  do  so, 
"and  thereby  caused  her  death,  the  mere   fact  that  the   de- 
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oeaaed  might  have  do0e  the  act  or  used  the  meana  herself  , 
or  even  that  ehe  did  ue  the  nieaBS  with'  her  own  haiid%  would 
not  exonerate  the  defendant;"  that  if  he  advised,  aided  or  as- 
sisted the  deceased  in  oonunitting  the  crisoB  he  is  to  he  deem- 
ed a  principal. 

7.  That  the  court  erred  in  refusing  to  instruct  the  jury 
that  if  deceased  'Tiad  formed  and  expressed  an  intention  to 
relieve  herself  of  her  pregnancy,  even  at  the*  risk  of  her  life, 
and  that  before  or  after  coming* to  stop  with  defendant  she 
may  have  endeavored  to  carry  such  design  into  effect  without 
defendant's  knowledge  or  acquaintance,  they  must  find  de- 
fendant not  guilty/* 

8.  That  the  court  erred  in  refusing  to  instruct  the  jury 
that  the  declarations  of  standard  medical  books  as  to  the  ef« 
feet  which  may  or  will  be  produced  by  a  given  medicine  or 
drug  is  entitled  to  more  weight  "than  opinions  of  medical 
men  who  admit  in  their  evidence  that  they  have  never  used 
such  medicine  in  the  course  of  their  practice,  and  have  little 
or  no  practical  experience  or  observation  as  to  the  effect  of 
such  medicine.*' 

9.  That  the  court  erred  in  refusing  to  instruct  the  jury  that 
if  they  And  that  the  womb  of  deceased  was  wounded  in  her 
lifetime,  and  believe  that  such  wounds  may  have  been  inflict- 
ed in  good  faith  in  the  effort  to  assist  the  delivery  of  a 
child  dead  in  the  womb,  or  in  the  effort  to  deliver  an  adher- 
ing afterbirth,  after  the  birth  of  a  stillborn  child,  then  the 
juiy  must  acquit. 

10.  That  the  court  erred  in  instructing  the  jury  that  if  the 
defendant  took  deceased  in  his  charge,  and  continued  to 
treat  her  with  the  intention  not  to  destroy  the  child,  and 
never  intended  to  destroy  the  child,  he  is  innocent;  but 
that  if  he  took  her  in  charge  intending  to  produce  an  abor- 
tion, or  if,  afterwards  at  her  solicitation  or  otherwise,  he 
determined  to  destroy  the  child  by  bringing  on  premature 
labor,  in  either  case,  if  he  used  any  means  with  intent  to  de- 
stroy the  child  when  it  was  not  necessary  to  preserve  the  life 
of  the  mother,  the  criminal  intent  existed ;  and  that,  if  the 
defendant  used  means  which  resulted  in  the  death  of  the 
mother,  and  used  them  with  the  intent  to  destroy  the  child 


76  Statb  o^  Obsqoit  v.  Qijusb.         [5  Or^pm. 


when  ffudb  defttraetion    was   not   neoestaxy,    the 

motiye  ^ated,  whl]^  is  an  eesential  ingredient  of  tliB  orimo. 

Thayer  A  WiUiam$,  iot  Appdilant. 

If  the  State  was  entitled  to  inquire  concerning  the  appli- 
cation of  deceased  to  physicians^  it  was  only  entitled  to  what 
she  did  and  said,  and  it  was  error  to  allow  witnesses  to  state 
what  they  understood  to  be  the  suhject-matter  of  the  applica- 
tion.   (9  Gush,  36-39 ;  Taylor  on  Evidence,  §  524.) 

Acts  and  declarations  of  a  third  party  '^cannot  be  received 
as  evidence  unless  the  principal  act  which  they  accompany 
and  to  which  they  relate,  is  itself  material  to  the  issue  to  be 
submitted  to  the  jury ;  nor  unless  the  declarations  were  made 
at  the  time  the  principal  act  was  done;  nor  unless  they  were 
of  a  character  to  explain  that  act  or  to  unfold  its  true  nature 
and  quality,  as  they  are  only  admissible  as  incident  to  the 
principal  act,  and  because  they  are  a  part  of  it  and  are  nec- 
essary to  explain  and  define  its  true  character.  (34  Me.  312; 
19  Conn.  269;  10  N.  Y.  210;  3  Conn.  250;  4  Green,  656,  7  J 
Cush.  586;  9  Gray,  245.) 

The  cause  of  deceased's  death,  whether  by  the  use  of  drugs 
or  medicines,  was  a  question  for.  the  jury.  The  professional 
witness  is  never  allowed  to  give  his  opinion  upon,  the  prin- 
cipal question  in  dispute.  (10  Am.  Law  Beg.,  N.  S. 
594.) 

The  prosecution  having  shown  that  deceased  was  at  the 
house  of  Mealey ;  that  she  was  pxegnant ;  that  Mealey  started 
with  her  from  his  house  to  go  to  Portland,  October  5,  1873, 
and  their  conduct  on  their  way  to  and  after  their  arrival  in 
Portland,  it  was  admissible  for  defendant  to  prove  Mealey's 
declarations  made  to  his  wife  at  the  time  he  and  deceased 
started  for  Portland,  touching  the  object  of  the  journey.  "A 
person's  contemporary  declarations  accord  with  his  inten- 
tions," (1  Phillips  on  Ev.  190,  191;  54  111.  402;  1  GreenL 
on  Ev.,  §  108 ;  7  English  E.  (Ark.)  806-7  j  4  Washington  C- 
a  729-32 ;  Little  v.  Sessions,  9  N.  H.  271.)  * 

The  degree  of  certainty  with  which  the  crime  is  shown  is 
eorrectly  stated  in  the  first  instruction  referred  to  in  the 
fourth  assignment  of  errors.  (People  v.  Strong,  30  Cal.  154.) 
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It  ia  neoefleaxy  &ot  only  t^t  all  tba  <?ifeunvgtoi^ffes  eoiK^ir 
to  show  that  def^dant  committed  the  erune  charged,  but 
that  they  axe  all  ktconai^t^^t  with  any  otbej  rational  .c(»iqhi- 
flion.  (Starkie  on  Ev.  743,  754;  8  Qreenl.  an  Er^  187;  29 
CaL  215;  8»  Cal.  826,  338;  BurriU  on'cir.  Ev.  735-86.) 

To  xefuse  the  entire  instractioi^  referred  to  in  the  filth  as- 
Bignment  of  errors  is  to  refii9e;the.  defendant  the.benfit  of  a 
reasonable  doubt,  which  the  law  always  allows.  (BurriU  on 
Gir,  Ey.  187 ;  Starkie  <»  Ev.  7*7-9;  25  Miss.  684-0;  89  CaL 
382.) 

There  was  no  evidenoe  whatever  that  defendant  ever  ad- 
Vised,  aided  or  aaaiated  sj^y  other  peraon.  in  the  act  charged 
as  a  crisne.  It  was  error  in  the  <y>art.to  instruct  the.  jury  upon  ^ 

a  state  of  iaels  concerning  which  therQ  had  been  no  evidence 
introdoeed  or  <^elred.    (2a  Howtird  IT.  S-  252-4;  Goodman  \ 

V.  Simon,  Id.  859;  9.  Wallace,  568;  8  .Bush.  (Ky.)  .82;  89 
CaL  882.) 

It  im|K]6es  upon  def  endltnt  the  burden  of  provi^ng  that  the 
act  was  necessary  to  sav6  the  life  of  the  ,mather.  If  a  phy*- 
sician  honestly  believes,  under  circmnstanees  calculated  to 
pioduoe  auch  belief,  in  a  competent  person,  that  the  act  wfis 
neceasaiy,  the  law  will  hold  him  guiltlessy  liiougih  it  should 
torn  out  that  he  was  mistaken.  The  court  having  given  this 
mstraction  in  connection  with  that  refeitred  to  i^ai  the  ilfth 
assignment  of  errora,  with  which  it  had  no  logical  conned^ion, 
BQch  fact  had  a  tendency  to  draw  the  mind  of  the  jury  away 
from  the  view  desired  to  be  presented  by  the  former  instruo* 
tion.    (37  Geo.  289.) 

If  the  jury  found  that  defendant  used  means  to  destroy 
the  child  when  it  was  not  necessary  to  do  so  in  order  to  save 
the  mother's  life,  they  are  not  bound  therefrom  to  believe  that 
a  criminal  intent  existed.  The  danger  may  not  in  fact  ex- 
ist, yet  a  physician  honestly  believing  it  necessary  to  destroy 
the  child  to  pvBserve  the  life  of  its  mother,  may  do  so  and 
not  be  guilty  of  any  crime.  The  court  should  have  left  the 
question  of  intent  to  the  jury.  (Civ.  Code,  §  835;  84  N. 
J.  law  R  (6  Vroom),  416,  417;  6  Barhour,  204.) 

There  was  no  law  to  compel  the  State  to  produce  the 
preserved   parts   of   the   uterus.     A   medical     witneas   for 
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the  State  described  its  condition  without  producing  it  The 
counsel  for  defendant  had  the  right  to  argue  to  tfa^  jury  tks 
effect  of  its  non-production.  (Civ.  OodOi  Subd  7,  Sea  836 } 
Laws  1865,  Sec.  198,  p.  87.) 

George  H.  Durhaan,  Prosecuting  Attorney,  H.  Y.  Thomp' 
eon  and  W.  H.  Effinger,  for  Bespondent 

The  last  lialf  of  the  instruction  referred  to  in  the  first  as* 
signment  of  error  states  the  true  rule.  The  State  b  not  re* 
quired  to  establish  its  theoiy  to  an  absolute  moral  certainty. 
The  testimony  must  prove  to  a  moral  certain'^  the  guilt  of 
the  accused,  and  must  exclude  a  reasonable  doubt 

The  second  instruction  in  the  third  assignment  of  error 
was  properly  rejected.  While  all  the  circumstances,  as  a 
whole  must  be  inconsistent  with  any  Other  rational  conclu« 
sion  than  that  of  guilt,  yet  it  is  not  true  that  each  single  iso* 
lated  fact  must  tend  to  show  guilt  (8  QreenL  7tfa  ed*,  p. 
86,  note  2;  State  v.  Webster,  6  Gush.) 

The  court  in  another  part  of  the  charge  gave  the  substance 
of  these  and  the  two  following  rejected  instructicms.  The 
court  is  not  required  to  repeat  instructions  already  given. 
(1  Whart,  Sec  748.) 

The  fact  that  deceased  may  have  designed  or  attempted  to 
relieve  herself  of  pregnancy,  or  may  have  inflicted  wounds 
upon  herself  to  produce  abortion  without  defendant's  knowl* 
edge,  cannot  exonerate  the  defendant,  unless  such  attempts  or 
wounds  were  the  cause  of  her  death. 

Medical  works  cannot  be  used  as  testimony,  and  the  court 
could  not  instruct  the  jury  to  discriminate  between  the  decla- 
rations of  such  books  and  the  testimony  of  medical  experts. 
(1  Whart.,  Sec.  50.) 

As  to  the  value  of  medical  testimony.  (1  Whart,  Sec  47.) 

Declarations  of  Mealey,  made  to  his  wife  before  starting 
for  Portland,  are  not  part  of  the  res  gestae.  (1  OreenL,  Sec 
108.) 

Declarations  of  deceased,  made  to  her  medical  advisers, 
are  competent  to  prove  her  pregnancy. 
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ij  the  Court,  Moshee,  J. : 

The  qnestions  upon  which  the  Court  is  called  to  pass,  arise 
upon  the  admission  of  testimony  and  the  instructions  given 
and  refused  by  the  court  below.  I  will  consider  these  in  the 
order  in  whic&  they  appear  in  the  bill  of  exceptions. 

Mrs.  Dr.  Thompson  and  Dr.  Hanchett,  being  called  on  the 
part  of  the  State,  testified  that  lihe  deceased  had  applied  to 
each  6f  them  on  Qie  subject  of  her  pregnancy.  To  this  evi- 
dence the  defendant  excepted. 

In  order  to  sustain  the  indictment,  it  became  necessary  for 
the  State  to  establish  the  fact  of  the  pregnancy  of  the  de- 
ceased at  the  time  she  went  to  Glasses  house,    l^e  represen- 
tations of  a  sic^  person,  of  the  nature  of  the  malady  or  the  M 
l)odily  feelings  under  which  he  is  laboring  at  the  time,  es-  "{^ 
pedally  if  made  to  a  medical  attendant,  are  always  received  ^ 
as  original  evidence. 

As  stated  in  the  case  in  9  Cushing,  cited  by  dejfendant,  the 
res  gestae  are  different  in  different  cases ;  and  it  is  not  per^ 
haps  possible  to  frame  any  definition  which  would  embriace 
all  the  various  cases  which  may  arise  in  practice.  The  state- 
ments of  Maiy  Hardman^  made  to  her  physician  concern-  I 
ing  her  condition,  are  free  frona  those  objections  which  usual-  I 
ly  apply  to  the  admi&sion  of  hearsay.  They  were  in  the  na- 
ture of  a  confession.  They  x^ere  made  against  every  possible 
inducement  to  suppress,  conceal  or  distort  the  truth;  when 
modesty  and  shame  protested  against  their  utterance,  and 
when  the  perils  of  her  situation  persuaded  her  to  speak.  It 
would  be  impossible  not  to  distinguish  a  case  of  this  class 
from  those  referred  to  in  the  cases  cited  by  defendant,  where 
persons  have  sought  to  avail  themselves  of  their  own  declara- 
tions to  influence  verdicts  in  which  they  had  a  pecuniary  in- 
terest. 

Dr.  Watkinds,  having  testified  that  bis  examination  of  the 
uterus  was  sufficient  to  enable  him  to  tell  whether  the  de- 
ceased died  from  hemorrhage  or  other  causes,  was  asked 
the  question,  "What,  in  your  opinion,  caused  the  death  of 
the  person  from  whom  the  uterus  was  taken  V^  .  The  witness 
answered,  "She  died   f rem   hemorrhage   caused  by  the   re- 
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moval  of  a  foetus.'^'  This  question  waa  objected  to,  for  ihe 
reason  that  the  answer  wai|ld  .involve  the  i>oint  which  the 
jury  had  to  determine*  We  think  the  objection  not  well 
taken.  In  order  to  ascertain  the  guilt  or  innocence  of  the  de- 
fendant^ it  was  necessary'  to  ascertain  the  cause  of  the 
death.    . 

It  is  true  that  general  opiniofn  of  scientific  men  is  regarded 
by  some  writers  as  a  very  unsatisfactory  kind  of  evidence, 
and  judges  in  many  cas^  have  received  it  with  the  utmost 
Qauti(>n,  but  no  inflexible  rule  lias  ever  been  laid  down  upon 
the  sul](ieot  It  has  been  truly  said  that  scientific  evidence 
is.  generally  a  matter  of  opinion,  and  a  form  of  questioi^  cal- 
culated to  exclude  opmions  will  often  have  the  effect  to  de- 
stroy this  class  of  evidence  altc^ther.  The  objection  urged, 
to  scientific  testimony  is  not  so  much  to  the  form  of  the  ex- 
amination as  to  the  uncertainty  of  scientific  tests.  In  a  large 
number  of  ^ases  cited  in.  WUls  ^n  Circumstantial  Evidence, 
the  opinions  of  medical  witnesses  were  received.  The  bet- 
ter .opinicm  seems  to  be  tJiat  the  form  of  the  interrogatory  is 
a  question  addressed  to  the  discretion  of  the  court,  subject  to 
such  consideration  as  the  ;iature  of  the  particular  matter  un- 
der examination,  and  the  character  and  ability  of  the  wit- 
nesses. It  appears  that  the  testimony  .in  Question  w^  but 
a  small .  part  of  the  expert  testimony  going  to  show 
the  causes  of  the  death.  A  number  of  medical  men,  whose 
character  and  ability  are  unquestioned,  testified  without  ob- 
jection to  particular  facts  from  which  the  jury,  could  infer 
the  cause  of  death.  Some  of  these  witnesses  had  assisted  at 
the  postrmortem  examination  of  deceased,  others  had  subject- 
ed the  uterus  to  careful  microscopic  examinations,  and  their 
means  for  becoming  acquainted  with  all  the  facts  accessible 
in  a  case  of  this  kind  were  ample. 

On  the  trial  the  defense  called  Mrs.  Mealey,  wife  of 
Charles  Mealey,  who  was  jointly  indicted  with  defendant, 
and  offered  to  prove  statements  made  by  Mealey  at  the  time 
of  leaving  Albany  with  deceased,  as  to  his  purpose  in  going 
to  Portland.  This  testimony  was  objected  to,  and  the  objec- 
tion, we  think,  properly  sustained.  The  appellant  had 
obtained  a  separate  trial,  and  we  are  unable  to  see  how  his 
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cage  oQuld  be  u  anjwise  affect^  by  proving  Mealey'd  dedft-, 
ntioiiB  of  hi9  inteiLtiQxis  at  some  time  previous  to  any  meet-' 
u^  between  them.    '^Dedarationfl   to  become  part  of    the 
^^  gestae  n^ust  have  been,  made  a.t  the  time  of  the  aot  dime 
which  they  are  supposed  to  characterize."  (1  Greenleaf,  note 
1,1108.) 

Ke^ley's  dedaratioi^  pade  tp  his  wife  prior  to  his  meet- 
^g  with  the  defendant  and  to  the  performance  of  the  act  com- 
plained of,  have  no  connection  with  that  f act^  which  i^  the. 
principal  fact  under  investigation* .  These  declarations  are 
B^moved  to  a  remote  distance  from  the  principal  fact>^ 
uid  are  feparated  from  it  by  a  number  of  circumstancea 
and  hypotheses  having  a  doubtful  bearing  upon-  •  the   main.  / 

pestioiu    They  were  not.part  of  the  res  gestae,  and  were  ! 

therefore   properly  excluded.    The   condition   of   decease  dj  N 

aa  to  pregnancy  waa  a  proper  subject  of  inquiry.  If 
she  left  Albany  to  go  to  Portland^  intending  to  employ  a 
pi^eian  to  procure  an  abortion,  it  was  pzoper  that;  that 
&ct  should  go  to  the  jury  for  the  purpose  of  showing  her 
pregnancy.  This  evidence  was  not  objected  to  on  the  ^al, 
uid  if  liable  ta  objection,  it  is  too  late  to  raise  the  objection 
now. 

The  court  refused  to  instruct  the.  jury  that  "the  hypothe- 
sia  contended  for  by  the  prosecution  must  be  established 
to  an  absolute  morsl  certainty,  to  the  entire  ezdusion  of 
any  other  hypothesis  being  true>  or  the  jury  must  .find  the 
def^dant  not  guilty .V  The  instruction  was  properly  refused* 
Absolute  moral  certainty  is  not  attainable  by  the  human 
mind.  It  is  a  well-understood  and  long-established  rule| 
tliat  in  criminal  cases  the  guilt  of  the  accused  must  be  estab- 
lished ^l)eyond  a  reasonable  doubt."  Absolute  moral  eery 
tainty  excludes  not  only  reasonable  doubt,  but  all  doubt  It 
describes  a  fixed  and  uncompromising  attitude  of  the 
mind,  of  which  men  are  not  capable  in  any  of  ike  situa- 
tions of  life.  It  means  such  a  degree  of  certainty  as  pre- 
dndes  the  possibility  of  error  or  mistake  and  as  presupposes 
the  infallibility  of  witnesses  and  jurors.  It  imposes 
mflh  conditions  upon  the  administration  of  justice  as  would 

liak^  the  punishment  of  crione  impossible,  and  the  existence 
6  Oregon — 6 
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of  criniinal  oourts  useless.  The  law  upon  this  subjecti  as 
laid  down  by  the  court)  is  contained  in  the  three  foll<5^ing  in- 
structions: 

"It  is  not  suflSlcient  that  the  circumstances  proved,  coin- 
cided -^th,  account  for,  and  therefore  render  probable,  the 
hypothesis  sought  to  be  established  by  the  prosecution,  but 
they  must  exclude  to  a  moral  certainty  every  other  hypothesis 
but  the  single  one  of  guilt,  or  the  jury  must  find  the  defend- 
ant not  guilty/* 

"When  a  criminal  charge  is  to  be  proved  by  circumstan- 
tial evidence,  the  proof  ought  to  be  not  only  consistent  with 
the  prisoner's  guilt,  but  inconsistent  with  every  other  rational 
conclusion." 

"Circumirtantial  evidence,  to  be  sufficient  for  a  conviction 
in  this  case,  ought  to  be  of  a  conclusive  tendency ;  that  is,  its 
tendency  ought  to  be,  not  only  to  convince  the  minds  of  the 
jury  of  the  guilt  of  the  defendant,  but  to  exclude  the  suppo- 
sition that  the  deceased  destroyed  her  own  life,  either  directly 
or  indirectly,  as  the  result  of  an  abortion  produced  by  her- 
self." 

We  are  satisfied  that  the  rule  is  here  stated  as  strotagly  in 
defendant's  favor  as  the  law  will  permit. 

The  court  was  asked  to  instruct  thie  jury  that  all  the  cir- 
cumstances, in  the  chain  of  the  State's  evidence,  must  con- 
cur in  showing  defendant's  guilt.  The  true  rule  was  un- 
doubtedly laid  down  in  the  case  of  Commonwealth  v.  WebsUr 
(5  Gush  296,  318,  317  and  319).  Each  fact  necessary  to 
the  conclusion  sought  to  be  established,  must  be  proved 
by  competent.evidence,  beyond  a  reasonable  doubt.  It  is 
only  required  that  "the  circumstances  taken  together,  must 
be  of  a  conclusive  nature,  and  leading  on  the  whole  to  a  sat- 
isfactory conclusion  and  producing  in  effect  a  reasonable  and 
moral  certainty  that  the  accused  committed  the  offense 
charged." 

In  Swmmer  v.  The  State  (5  Black,  579),  it  was  said  that 
if  the  jurors  have  a  reasonable  doubt  as  to  any  one  of  the 
circumstances  in  the  chain  of  evidence,  that  one  circumstance 
ought  not  to  have  any  influence  in  making  up  their  ver- 
dict.    The  jury  may  exclude  any   fact  from   their  consid^ 
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eratioiiy  and  it  is  sufficient^  if  from  the  facts  which  are  con- 
sidered, their  minds  are  drawn  to  conclude,  to  a  reasonable 
and  moral  certainty,  that  the  defendant  is  guilty.  Nor  does 
there  appear  to  be  any  material  difference  between  the  in- 
structions asked  for  and  those  given.  The  jury  were 
instructed  that  to  establish  a  charge,  by  circumstantial 
evidence,  it  was  necessary  that  the  proof  should  not  >nly 
be  consistent  with  the  prisoner's  guilt,  but  inconsistent 
with  his  innocence.  This  language  would  not  have  been 
strengthened  had  tlie  court  said  that  oil  the  circumstances 
necessary  to  the  conclusions  sought  to  be  established 
must  be  consistent  with  the  hypothesis  of  guilt  and  in- 
consistent with  that  of  innocence.  If  a  single  material 
fact,  "or  necessaiy  circumstance,*'   remained  unproven,   or  '^ 

having  been  proven,  was  inconsistent  with  the  theory  of 
guilt,  the  crime  was  certainly  not  proven  with  that  certainty* 
which  the  law  requires  and  wiiich  thie  instructions  given  re- 
quired. ^ 
The  court  instructed  the  jury  that  if  they  believed,  from' 
the  evidence  "that  the  child  may  have  died,  or  been  killed, 
in  the  womb  of  deceased,  without  any  act  or  assistance  on 
the  part  of  the  defendant,  and  defendant  may  have  injured 
deceased  and  wounded  or  bruised  her  womb  with  instru- 
ments or  otherwise,  while  in  good  faith  endeavoring  to  assist 
nature  in  the  delivery  of  such  dead  child,  or  in  the  delivery 
of  the  afterbirth  of  such  dead  child,  then  the  jury  must 
acquit"  It  is  insisted,  by  defendant,  that  it  should  not  have 
refused  to  add  to  this  instruction  the  words,  "And  the  State 
must  show,  beyond  a  reasonable  doubt,  that  none  of  these 
hypotheses  may  be  true,  to  convict,"  as  it  was  requested  to 
do  by  defendant's  counsel.  To  say  that  the  hypothesis  con- 
sistent with  innocence  mmj  he  true,  contemplates  the  merest 
possibility  of  its  truth,  however  remote,  and  it  is  equivalent  to 
saying,  "If  you  find  there  ie  a  possibility  of  the  innocence 
of  the  defendant,  he  is  entitled  to  an  acquittal."  The 
question  was  not,  may  either  of  these  hypotheses  be  true, 
or  in  other  words,  is  it  possible,  for  any  of  them,  to  be 
true.  The  real  question  was,  are  you  satisfied,  beyond 
a  reasonable  doubt,  that  ihe  hypothesis  of  the  prosecution  is 
the  true  one? 
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The  instrtuc^pi^  a^  gj^eii.by  the  court  is  open  to  the  pbjee- 
tio|\  which  .1,  have  just  considered,  and  it  .puhstantially 
gave  tjo  •  the  defendant  the  benefit  of  a  possibility  of  jinnq^ 
cexice  by  in3tructing  the  jury  to  acquit  if  they  fomi4.  that  the 
child  771^  have  died  without  def en4aiit'ft  ^ct^  or  that  he  may 
have  injiireil  deceased  while  in  good  faith  endeavoring  to  asr 
sist  nature  in  tbe  delivery  of  Idie  child.  The  law  does  not 
decide  upon  pofssibiliti^.s,  but  upon  such  probabiUties  fts  ap 
^ear  f  roni^  the  f  apt^,  judging  Ijy  human  experience,  to  be 
rjetisonable,  ^d  as  leave  tbei  mind  freq  from  reasonable 
doubtt 

It  is  urged  |>7  the  defendant  that  there  was  no  evidence 
what^evpr  to  the  effect  th^t  defendant  advised,  a^ded  or  as- 
sisted ^ny  other  person  in  tbje  commission  of  the  criniey  and 
that  the  court  |ia(^,nQ  ng^vt  to  instruct  the  jury  upon  a  state 
of  facts  which  di4  not  exist  .  The  evidence,  as  disclosed  by 
the  rpcord,  was  circumstantial,  and  the  juiy  .might  infer 
from  it  either  that  defendant  performed  the  act  charged  as 
constituting  the  .crim^^  with  his  own  hand,  or  that  he  aided 
(HT  encouraged  deqeased^  in  doing  it  The  instruction  was^ 
therefore,  proper.  It  is  further  ui^d  that  it  justified  the 
conviction  of  the  defendant  upon  proof  thaf  the  act  charged 
was  not  peoessai^y  to  preserve  the  life  of  the  mother,  whereas 
he  ought  not  t»  be  convipted  if  he  performed  the  act  believ- 
ing, under  appenraneeg  that  would  ordinarily  produce  such 
a  belief  in  a  competent  person,  that  it  was  necessary  to  pre- 
serve the  life  of  the  mother.  This  instruction  describes  the 
offense  precisely  as  the  statute  describes  it  The  real  point 
to  which  the  minds  of  the  jury  were  directed  by  it  is  that 
just  examined,  to  wit,  that  he  who  aids  or  encourages  the 
commission  of  a  crime  is  as  responsible  as  though  he  com- 
mitted it  with  his  own  hands.  The  objection,  however,  hav- 
ing been  made  to  other  instructions  of  the  court  below,  will 
be  examined. 

The-  ^ilty  intent  of  defendant  is  presumed  if  the  statu- 
tory ingredients  of  the  crime  are  shown.  The  mind  of  man 
can  only  be  explored  by  weighing  his  oonduct  Jt  devolved 
upon  the  State  to  show  that  the  removal  of  the  foetus  was 
not  necessary  t(>  pri^rve  the  life  of  deceased,  and  the  de- 
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gree  of  certainly  wiih  which  this  is  reqtured  to  be  shotwn  is 
such  that  no  competent  t>er8on  can  be  presumed  to  have  be- 
lieved the  act  necessary.  In  this  case,  had  the  jury  foontd 
that  the  circamstances  were  such  as  to  induce  in  a  comi>etent 
person  a  belief  that  the  removal  of  the  foetus  was  necessaiy> 
or  had  the  testimony  left  that  fact  in  doubt,  this  would  havo 
been  sufficient  to  oreate  a  reasonable  doubt  in  their  own 
minds  as  to  the  necessity  xf£  the  act,  and  the  prisoner  must 
have  been  acquitted. 

A  case  might  arise  where  lihere  were  circumstances  at  the 
tinie  of  treatment  calculated  to  lead  to  a  conclusion  which 
subsequent  developments  would  show  was  erroneous;  but  this 
is  not  such  a  case ;  and  the  court  may  refuse  to  instruct  the 
juiy  where  there  is  no  testimony  to.  which  such  instruction 
can  apply.  There  was  no  attempt  made  to  show,  nor  was 
there  anything  tending  to  show,  that  the  act  charged  as  k 
crime  was^  or  appeared  to  be,  necessary  to  perserve  the  lif^ 
of  the  deceased.  The  theory  of  the  defense  wa8,thatdefendant 
had  no  agency  in  the  removal  of  iLe  foetus^  and  not  that  its 
removal  was,  or  was  thought  to  be,  necessary  to  save  the  lif ^ 
of  the  mother.  This  is  shown  by  the  testimony  contained  in 
lie  transcript^  where  it  is  attempted  to  be  shown  that  de- 
ceased procured  her  own  death  by  the  use  of  drugs  prior  to 
her  meeting  with  defendant  More  than  this,  every  fact  re- 
lied upon  by  die  prosecution  to  show  the  act  unnecessary  was 
within  the  reach  of  defendant,  if  he  is  a  competent  physician, 
at  the  time  he  treated  deceased. 

The  court  was  asked  to  instruct  the  jury  that  if  they 
fonnd  that  deceased  had  formed  and  expressed  a  design  to 
relieve  herself  of  her  pregnaincy,  at  the  risk  of  her  life,  and 
that,  before  or  after  coming  to  stop  with  defendant,  she  may 
have  endeavored  to  carry  such  design  into  effect  without 
defendant's  knowledge  or  acquiescence,  they  must  find  de- 
fendant not  guilty.  Under  such  an  instruction,  the  jury 
would  have  been  precluded  from  finding  the  defendant  guilty, 
however  conclusive  the  proof  of  guilt  might  be,  by 
proof  of  an  attempt  by  deceased,  at  some  prior  time,  to 
coounit  the  crime.  It  is  immaterial  whetjber  deceased,  prior  to 
the  commission  of  the  crime,   made  an   atteanpt  upon  her 
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self  or  not,  unless  such  an  attempt  opntributed  to  her  death. 

Coun^l  for  defendant  asked  the  court  to  instruct  the  jury 
that  the  declarations  of.  standard  medical  books  in  reference 
to  the  effect  of  certain  drugs,  were  entitled  to  more  respect 
than  the  opinions  of  medical  men  who  admit  that  they  never 
used  such  drugs.  There  is  nothing  to  show  that  m^dical  books 
were  offered  in  evidence. 

Other  grounds  of  error  assigned  in  the  bill  of  exceptions 
were  not  insisted  upon.  The  charge  and  rulings  as;  a  whole 
were  a  f  cur  exposition  of  the  law  governing  in  this  class  of 
cases^  and  the  prisoner  does  not  appear  to  have  suffered  in 
any  of  his  substantial  rights.  It  was  said  by  Lord  Xenyon 
that  ^^ the  natural  leaning  of  the  mind  is  in  favor  of  prison- 
ers; and  in  the  mild  u[ianner  in  which  the  laws  of  this 
country  are  administered  it  has  bc^n  a  subject  of  complaint 
that  the  judges  have  given  way  too  easily  to  formal  objee- 
tions  in  behalf  of  prisoners/*'  and  this  remark  applies  with 
peculiar  force  to  our  own  country  and  times. 

In  the  language  of  Mr.  Chitty,  '^in  criminal  cases,  where 
the  public  security  is  so  deeply  interested  in  the  prompt  ex- 
ecution of  justice,  it  seems  the  minor  consideration  should 
give  way  to  the  greater,  and  tedmioal  objections  be  overlook- 
ed, rather  than  the  ends  of  society  defeated." 

We  are  of  the  opinion  that  there  was  no  error  which  could 
have  prejudiced  the  defendant,  and  the  judgment  of  the 
court  below  must  be  affirmed^ 


ALLEN   SIMPSON,  Respondent,  v.  WILLIAM  B. 

PRATHER,  Appellant 

Demubber. —  If,  from  inspection  of  a  complaint,  the  whole  or  any  part 
thereof  can  be  resolved  into  a  cause  t>t  action,  a  general  demurrer 
will  be  overruled. 

Dismissal  of  AFPBATi  —  Bmor  or. —  Dismisaal  oi  appeal  ia  equivaloit 
to  regular  affirmance  of  the  judgment. 

Judgment  on  the  Pleadings  —  When  Allowed. — When  the  answer 
admits  all  the  facta  alleged  in  the  complaint,  or  does  not  deny  thenoi, 
but  denies  the  legal  conclusions  only,  Judgment  on  the  pleadings 
mayi  on  motioiiy  be  allowed. 
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LoM  —  Whbbe  there  18  A  JoiNT  Liabiuttj— Where  a  number  of  per- 
B0D8  are  jointly  and  severally  bound,  judgment  may  be  entered 
against  those  orer  whom  the  court  acquires  Jurisdiction. 

Appbal  from  P6lk  County. 

This  cause  was  tried  in  the  Circuit  Court  of  the  State  of 
Oregon  for  the  County  of  Polk,  at  the  November  term,  1873. 
On  August  24,  1872,  judgment  was  given  in  Justice's  Court 
for  Luckiamtite  Precinct,  in  said  county,  in  favor  of  Allen 
Simpson,  and  against  one  Moses  W.  Hart,  for  one  hundred 
and  eight  dollars,  costs  and  disbursements.  On  August  30 
said  Hart  appealed  to  the  Circuit  Court  and  filed  an  under- 
taking on  appeal,  which  was  duly  executed  by  Moses  W. 
Hart,  William  Prather  and  E.  W.  Hussell,  by  which  said 
parties  jointly  and  severally  undertook  that  Hart  would  pay 
all  damages,  costs  and  disbursements  which  might  be  award- 
ed against  him  on  the  appeal  from  said  judgment,  or  if  any 
part  thereof  should  be  affirmed,  the  appellant  would  satisfy 
the  same  so  far  as  affirmed. 

That  at  the  time  of  filing  the  said  undertaking  execution 
had  been  issued,  and  sufficient  property  levied  upon  to 
satisfy  the  said  judgment  and  costs,  all  of  which  proceedings 
were  stayed,  and  the  property  levied  upon  was  re- 
leased. 

That  by  an  order  of  the  said  Circuit  Court,  made  at  the 
November  term,  1872,  the  judgment  appealed  from  was 
''in  all  respects  affirmed  in  this,  that  the  said  appeal  to 
said  Circuit  Court  was  dismissed,  and  the  defendants  have 
abandoned  their  appeal,  and  that  more  than  six  months  have 
elapsed  since  the  notice  of  appeal  was  filed  herein  in  the  said 
Justice's  Court,  and  that  defend'ants  have  wholly  failed  and 
neglected  to  perfect  said  appeal." 

To  this  complaint  the  defendants  interposed  a  general 
demurrer,  whidh,  after  argument,  was  by  the  court  over- 
niled.  Prather,  the  appellant,  thereupon  filed  his  answer, 
denying  "that  the  judgment  rendered  in  the  Justice's  Court 
of  said  Luckiamute  Precinct,  on  the  24th  day  6i  August, 
1872,  against  said  Moses  W.  Hart,  was  affirmed  by  the  Cir- 
cuit Court."    After  the  answer  was  filed  plaintiff  moved  for 
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judgment  on  the  pleadings^  iipon  the  ground  that  the  answer 
presented  no  defense.  The  motion  was  sustained,  and 
judgment  for  one  hundred  and  eight  dollars,  damages  and 
costs  and  interest,  was  rendered  against  W.  B.  Pratheri  ap- 
pellant 

L.  Vinyard,  for  Appellant 

B.  Rayden  and  Myers  &  Daly,  for  Bespcmdent 

By  the  Court,  McAbthub,  J. ; 

The  first  ern^r  assigned  is  that  the  court  erred  in  overrul- 
ing the  demurrer.  As  has  been  stated,  the  demurrer  ia  a 
general  one,  and  the  rule  is  well  settled  that  if,  from  in- 
spection of  the  pleading,  the  whole,  or  any  part  thereof,  can 
be  resolved  into  a  cause  of  action,  the  demurrer  must  be 
overruled.  {People  v.  Mayer,  21  Barb.  240.)  The  principal 
objection  urged  to  the  complajint  is,  that  it  does  not  show 
that  the  judgment  was  affirmed,  but  simply  that  it  was  dis- 
missed. The  respondent  claims  that  the  dismissal  of  the 
appeal  operated  as  an  affirmance  of  the  judgment  As  that 
fact  is  supplemented  by  the  allegation  of  the  further  facts 
that  the  time  for  taking  the  appeal  had  fully  elapsed  and 
that  the  same  had  been  abandoned,  we  are  of  opinion  that 
the  dismissal  operated  as  an  affirmance  of  the  judgment  of 
the  court  below.  In  this  view  we  are  supported  by  McConr 
fiel  V.  Swailes  (2  Scam.  572),  in  which  it  was  held  that  the 
dismissal  of  an  appeal  is  equivalent  to  a  regular  technical 
affirmance  of  the  judgment  appealed  from  so  as  to  entitle  the 
party  to  daim  a  forfeiture  of  the  bond  and  have  his  action 
therefor.  SoiLtherland  v.  Phelps  (22  HL  91)  cites  and  ap- 
proves McConnel  v.  Swailes.  Harrison  v.  Bank  of  Kentucky 
(3  J.  J.  M.  375)  is  to  the  same  effect,  as  also  is  Earth  v. 
Light  (15  Cal.  325).  These  cases  lay  down  a  doctrine  an- 
tagonistic to  that  laid  down  in  Drummond  v.  Husson  (14 
N.  Y.  60),  the  case  relied  on  by  appellant^s  counsel.  We 
cannot  give  our  assent  to  the  application  of  the  New  Yofk 
rule,  but  will  follow  the  rule  in  the  other  cases  cited  as  her 
ing,  in  our  opinion,  the  correct  one. 
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The  se&md  adsigmnent  of  error  is  that  tbe  oourt'onred  in 
grantLog  resp<nideiit^B  motioii  for  judgment  on  the  plead- 
ings. The  answer  was(  fatally  defective.  It  tendered  no 
issue.  It  admits  the  execntion  of  the  undertakings  admit9 
that  the  appeal  was  disnnifided  on  motion,  and  that  more, 
than  six  montha  had  elapsed  since  the  appeal  was  taken  from 
the  Justice's  Oourt.  The  only  denial  is  of  an  indebtedpesa 
in  the  sum  of  one  hundi<ed  and  ei^t  dollars — a  negative 
pregnant  It  admits  aU  the  'facta  upon  which  tiie  indebted- 
ness arose,  but  denies  only  the  legal  oonclusion  from  those 
facts.  Therefore,  we  think  the  answer  tendered  no  issue. 
Heaice/the  motion  for  judgmcflat  on  the  pleadii^gs'was  well 
tiiken  and  properly  sustained  by  the  court  below.  / 

It  appears  that  Prather  wa^.the  oi^ly  iparty  against,  whom  L 

judgment  was  enter^:    He  waa  the  only  defendant  Berved,  ^ 

and  the  only  one  over  whom  the  court  had  acquired  juris- 
diction. The  obligation  was  joint  and  several,  and  allowing 
and  entering  judgment  against  one  jointly  and  severally 
boand  with  others  was  strictly  in  accordance  with  the  terms 
fixed  by  himself  in  the  written  instrument^  and  was  not 
error. 

Judgment  affirmed. 


MARY  GILMORE,  AppeUant,  v.  FRANK  TAYLOR  and 
RICHARD  PHILIPS,  Respondents. 

SnDKifOE  —  JuDOMENT-KoLL. — Th«  judgment-ron  is  proper  prelimliuiTy 
eridenee  to  warrant  tlie  introduction  of  proof  of  a  sheriff's  sals, 
and,  in  probate  proceedings,  the  petition,  citation,  and  proof  of 
service,  are  essential  parts  of  the  record. 

Imc. — ^The  defendant  introduced  an  order  of  sale  of  the  County  Court, 

a  decree  of  confirmation,  and  the  administrator's  deed;  the  plaintiff 

produced  and  offered  the  residue  of  the  record  in  the  cause,  to  show 

'  want  of  jurisdiction,  and  the  court  refused  to  receive  the  evidenee. 

Beld,  that  the  ruling  was  an  error  affecting  a  substantial  right. 

Appeal  from  Yamhill  County. 

This  is  a  possessory  action  to  recover  an  lindiyided  eighth 
of  the  parcel  of  land  described  in  the  complaint '  The  an- 1 
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swer  denies  the  plaintiff's  allegations  of  title^  and  sets  up 
title  in  the  defendant  Richard  Philips.  The  plaintiff  claims 
title  as  heir  of  John  Monroe,  deceased,  and  the  defendant 
claims  that  he  has  acquired  title  through  a  sale  made  hy 
the  administrator  of  the  estate  of  said  John  Monroe,  in  tJie 
regular  course  of  administration.  By  consent,  the  cause 
was  tried  without  a  jury,  and  it  was  admitted,  on  the  trial, 
that  the  plaintiff  is  heir,  as  alleged,  and  is  entitled  to  the 
premises,  unless  title  was  acquired  by  virtue  of  the  ad- 
ministrator's sale,  and  that  the  defendants  are  entitled  to 
recover  if  title  passed  by  virtue  of  the  sale.  On  the  trial, 
the  defendant  offered  in  evidence  an  order  made  in  the 
County  Court  of  Yamhill  County,  in  the  matter  of  the  said 
estate,  directing  a  sale  of  the  premises  by  the  administrator. 
The  defendant  objected,  on  the  ground  that  no  foundation 
had  been  laid  for  introducing  that  part  of  the  record,  claim- 
ing that  the  whole  record  would  show  that  the  Probate 
Court  had  not  acquired  jurisdiction  to  make  the  order. 
The  court  overruled  the  objection,  and  the  ruling  is  as- 
signed as  error.  The  defendant  having  introduced  the 
order  first  above  mentioned,  an  order  confirming  the  sale, 
and  the  administrator's  deed,  rested  his  case.  The  plaintiff 
offered  in  evidence  the  petition  filed  in  the  Probate  Court 
for  the  order  of  sale,  the  order  to  show  cause,  the  citation, 
tbe  journal  entries  pertaining  to  the  administration,  and  the 
other  papers  and  files  in  the  cause.  The  defendant  ob- 
jected to  the  papers  as  inmiaterial,  and  on  the  ground  that 
the  decretal  order  of  the  Probate  Court,  which  contained  re- 
citals of  due  notice,  could  not  be  impeached  or  invalidated  by 
the  evidence  offered.  The  court  sustained  the  objection,  and 
the  ruling  is  assigned  as  error. 

.  P.  C.  Sullivan  and  James  McCann,  for  Appellants. 

H.  EvxUy,  0.  JS.  Helm^  and  Boise  &  WUlis,  for  Bespond- 
enta. 

By  the  Court,  Upton,  0.  J. : 

The  record  in  this  cause  contains  several   assignments  of 
erroTf  but  thd'  only  point  necessary  to  be  oqngideied  rdatea 
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to  the  ralings  of  the  court  in  permitting  the  order  of  sale 
and  the  decree  of  confirmation,  made  in  the  County  Court, 
to  be  used  as  evidence,  and  refusing  to  permit  the  residue  of 
the  same  record  to  be  introduced. 

In  case  of  a  sale  under  a  decree  of  the  Circuit  Court,  the 
pToof,  preliminary  to  the  introduction  of  the  execution  and 
AerifiPs  deed,  is  the  summons  and  proof  of  service,  the 
pleadings  and  the  judgment  entry ;  or,  in  other  words,  the 
judgment-roll.  The  statute  regulating  probate  proceedings 
does  not  contain  a  provision  similar  to  that  of  §  269  of  the 
Practice  Act,  directing  the  clerk  to  attach  together  the 
papers  constituting  the  judgment-roll,  unless,  indeed,  that 
section  should  be  construed  to  include  probate  cases;  but 
I  cannot  conceive  that  the  omission  materially  alters  the 
case. 

If  there  was  no  such  duty  required  of  the  clerk,  in  regard 
to  cases  in  the  Circuit  Court,  still  those  papers  would  con- 
tain proper  preliminary  evidence  to  warrant  the  introduc- 
tion of  the  execution  and  sheriff's  deed,  and  no  reason  is 
perceived  why  similar  papers,  constituting  the  files  and 
records  of  the  Probate  Court,  should  not  be  considered  the 
foundation  and  proof  of  the  administrator's  power  to  sell. 
If  it  be  conceded  that  a  decree  reciting  due  service  of  pro- 
cess renders  the  production  of  the  summons  and  proof  of 
service  unnecessary,  yet  it  is  not  on  that  account  to  be  as- 
sumed that  such  recital  cannot  be  disputed  by  production 
of  antecedent  parts  of  the  same  record  when  such  original 
papers  contain  intrinsic  and  convincing  proof  that  the  re- 
citals are  not  true  in  fact  The  petition,  citation  and  proof 
of  service  are  as  essential  parts  of  the  record  in  a  probate  case 
as  are  the  pleadings,  process  and  return  in  proceedings  in  the 
Circuit  Court 

These  prior  portions  of  the  record  may  be  r^arded  as 
the  original  evidence  of  the  jurisdictional  facts,  and  th^y 
are  also  material  and  pertinent  for  the  purpose  of  showing 
what  subject-matter  was  before  the  court  for  adjudication, 
and  npon  whom  the  adjudication  is  binding.  If  the  decree 
pnrports  to  recite  the  same  facts  diedosed  by  these  original 
papers,  and  there  is  a  discrepancy  between  the  recitals  and 
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those  partd  of  tbe  record  upon  which  the  ratals  are  based} 
it  wQvld  be  illogical  to  permit  the  latter. to  override  or  fal* 
sify  the  antecedent  statement  in,  the  record|  of  which  the 
recitals  purport  to  be  a  summary.  For  these  reasons  the 
plaintiff  bad  a  right  to  insist  that  the  record  should  be  pre- 
sented as  a  whole^  or  in  other  words^  that  a  foundation  should 
be  laid  for  exhibiting,  the  decretal  order.  (1  Greenl.  Ev., 
§.611 ;  Wilson  et  al.  v.  Coniell,  2  John.  280  \  Wirums  v.  Dvr- 
ham,  6  Wend.  47.)  At  least,  if  it  was  proper  to  permit  the 
defendant  to  lay  such  foundation  by  producing  the  recitals 
contained  in*  the  order  of  sale^  the  plaintiff  could  insist  on 
the  admission  of  such  other  parts  of  the  same  record  as  tendr 
ed  to  explain  the  recitals. 

Some  doubt  has  existed  whether  the  ruling  ought  to  be 
treated  as  an  error  affecting  a  substantial  right,  inasmuch  afik 
the  transcript  in  this  case  does  not  show  what  was  contained 
in  those  parts  of  the  record  that  were  ruled  out  In  the 
absence,  of  any  iknowledge  of  the  contents  of  the  documents 
offered,  this  Coiurt  cannot  say  that  the  judgment  of  the  Cir- 
cuit Court  would  have  been  different  had  they  been  admit- 
ted in  evidence;  but  evidently  the  character  of  the  papers 
ruled  out  may  be  such  that  their  admission  ought  to  have 
changed  the  result;  and  as  the  transcript  shows  that  they 
were  offered  for  the  purpose  of  proving  a  want  of  jurisdicr 
tion,  and  that  the  objection  to  their  introduction  was  on  the 
ground'  that  the  recital  of  service  contained  in  the  decree  is 
not  subject  to  be  so  disposed,  it  is  thought  .that  the  court 
ought  not  to  assume  that  the  error  in  ruling  them  out  did  not 
affect  a  substantial  right. 

If  on  a  trial  a  party  propounds  to  a  witness  a  pertinent 
and  proper  question,  and  through  an  erroneous  ruling  an  an- 
swer is  not  received,  in  general,  the  record  does  not  disclose 
what  the  answer  would  have  been ;  still  it  is  not  the  practice 
in  such  cases  to  designate  the  error  as  one  not  affecting  a  sub- 
stantial right. 

I  think  also  it  ought  not  to  be  assumed,  because  of  the 
presumption  of  regQlarity',  that  the  residue  of  the  record 
was  inspected  and  found  to  contain  nothing .  inconsistent 
idth  the  jvisdiotional  facta  recited  in  the  decree.    The 
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avowed  pmrpbee  of  oBefiing  the  evi<teii^  im<d  tlie  nature  of 
tlte  obj^<mB  to  i%  do  not  so  indicate;  and  in  addition!  to 
llds^  if  tliey  had  been  ezaaiined  by  the  court  and  found  to 
be  in  hai<mony  with  the  recitals,  it  would  have  been  in  all 
respects  proper  to  reoeive  them  In  evidence  as  part  and  par- 
ed of  the  veiy  record  on  which  tiie  defendant  based  his  title, 
and  88  dDrowing  light  (m  the  only  contKM^erted  question  in 
tlie  case. 

It  is  the  opinion  of  the  Omrt  that  fefoaing  to  waivs  the 
evidence  was  an  error  atfeciling  a  substantial  rig^  iand  the 
judgment  must  be  reversed. 

Mr.  Justice  MoAbteub  dissented. 


A.  a  LAYTON  and  CLABA  D.  LATTON,  Bespondents^ 
V.  £L  A.  HOGUE  et  al.,  Appellants. 

lauuuEST  —  KoT  Allowkd,  Whkit. — ^Where  an  executor  pnrchasef 
through  ui  agent  a  parcel  of  land  belongni^  to  the  estate  tmder  hit 
eare  as  audi,  and  soH  is  hvoaght  to  set  aside  the  sale  and  caneel  the 
deed,  neither  he  nor  his  heirs  wiU  bs  allowed  interest  npoa  the  pries 
paid  for  the  same. 

AppxAii  from  Linn  County. 

Thia  suit  was  brought  by  A.  €•  Layton,  as  plaintiff, 
against  the  heirs  at  law  and  widow  of  J.  P.  Hogue^  de- 
ceased, to  set  aside  a  sale  of  land  made  by  the  said  J,  P. 
Hegue^  in  his  lifetime,  as  the  executor  of  the  last  will  and 
testament  of  Davis  Layton,  deceased;  at  which  sale  it  ap- 
pears said  executor  himself  became  the  real  purchaser  of 
tlie  land,  acting  through  bis  agent,  and  attorney,  at  the  price 
of  ten  doUars  per  acre,  amounting  in  the  aggr^ate  to  the 
sum  of  $3129.80  in  coin.  It  appears  that  at  said  executor's 
sale,  Powell  bid  off  th^  land  at  said  prioe.on  July  19,  1868. 
The  sale  was  confirmed  August  3,  1868,  and  Hogue,  as  ex- 
eeator,  etc.,  executed  a  deed  therefor  on  October  12^  1868. 
On  NoTcmber  24,  1870,  Powell  and  ^ife  ccmyeyed  the  land 
bade  to  Hiogue,'  the  consideration  recited  being  $4000,  but 
as  found  bjy  tibe  court  beki^  tl)e  tp^  consideratioa:  w^ 
18129.80.    The  relief  sought  by  the  plaintiff  was  the  set- 
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ting. aside  Qt  i^d  aal^.  tod  the  eaQQeUa4;i^n  .of':3aid;.4ee4s^ 
whieh  relief  wto  granjted  l^gr  the  court  below,  $nd  a  jieferee 
MraA  appointed  to  talcd  an '  alsoowt  of  the  rents  and  profits 
aocrued  to  Hogue  and  hia  heirs*  since,  the  sale;^  and  alao  of 
the  ^^alue  of  the  penoianent  unproyementB  majle  by  t^m 
upon  ^aid  land^  and  thfi .  taiount  of  taxes  paid  i^  them 
during  the  interval*  On  the  eomii^  in  of  aaid  i?<q[KNrt>  the 
same  was  modified  in  some  respects,  and  a  final  decree  jit- 
tered isetting  aside'  said,  ^e^  and  dlBckring  sitid  deed^  YC>id. 
Inteireflt  mua  allowcid  to  I^ytoa^s  h^irs  apo¥^  the  renita  wd 
profits  from  the  end  of  each  yeaary  as  the  sans^  accrued,  up 
to  the  date  of  the  decree.  After  allowing  Hogue's  heirs  for 
the  value  of  the  improvements  and^for  taxes  paid,  and  de- 
ducting therefrom  the  value  of  rents  and  profits,  with  inter- 
est thereon  as  aforesaid,  there  was  found  due  Layton's  heirs 
-thesumof:$2300.7Q:  ■  '"  ;   '  /   ^  .'     . ' 

The  heirs  of  Hogue  were  aBoWed  the  '  original  purchase- 
pripe  paid  by  their  ancestor  the  jsiaid  executor,,  for  sa.id  land 
— $3129.80,  without  interest— -the  court  below  . refusing  to 
allow  interest  thereon;  and  one  of  t^ese  bjjoba  being  de- 
ductfed  from  the  other,  a  balance  of  $829.10  was  decreed  to 
be  paid  by  Layton's  heirs  to  Hogue's  heirs.  A.  C.  Layton 
and  Clara  D.  Layton,  one  of  the  def^dants,  are  identified 
in  interest  as  against  Hogue's  heirs  and  therefore  are  both 
made  respondents  in  this  appeal,  which  is  only  from  so 
much  of  said  decree  as  allows  interest  to  them  on  rents  and 
•profits,  and  refuses  interest  to  appellants  on  the  purchase- 
money  paid  by  their  ancestor  for  the  land  at  the  sale,  which 
is  thus  avoided, 

Powell  &  Flynn,  and  Dolph,  Brarumgh,  Dolph  k£  Simon, 

for  Appellants. 

J.  J.  Murphy  J  J.  M.  Johns,  and  Thayer  A  TTilKama,  for 
Bespondents. 

By  the  Court,  MoAbthub,  J.: 

No  statement  of  evidence  accompanied  this  appeaOi,  and 
we  have  nothing  b^ore  ua  except  the  pleadings   and  tibe 
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decree.  Nor  are  any  further  papers  necessary;  for  the  only 
question  {a^3eiitQd/f<>ar  our  consideration,  ariaea  Tiptm  tbe 
refusal  of  the  court  belqw  .to  decreet  the  right  of  Hogue's 
heirs  to  recover  interest  upon  the  purchase-price  of  the 
parcel  of  land  in  question.  True,  the  question  whether 
the  sale  was  vgid  or  voidable  w^s  pr^saeji  upon  pur  atten- 
tion in  the  argument  by  respondent's  eoviBsel,  but  w«  do 
not  think  it  necessary  to  pass  Upon  that  qiiestion;  for 
whether  void  or  voidable,  the  end  desired  was  achieved  by 
the  respondents  in  the  court  below,  and  the  sale  was.  set 
aside.  It  would  be  impossible  in  this  case,  without  the 
testimony  to  guide  us,  to  arrive  at  aiiy  conclusion  upon  the 
question,  and  it  would  be  very  embarrassing,  without  hav- 
ing the  case  fully  before  us>  to  pass  upon  so  important  a 
qu^tion  of  law. 

Hogue,  when  acting,  as  executor, .  was  occupying  an  im- 
portant trust  capacity,  one  which  should  be  discharged 
with  the  utmost  fidelity,  and  in  whicli  all  his  acts,  when 
subjected  to  the  closest  scrutiny,  should  disclose  nothing 
which  conflicts  with  honor,  shocks,  conscience,  or  violates 
law.  By  purchasing  the  land  in  the  manner  in  which  it  is 
shown  to  have  b^en  purchased,  the  executor,  Hogue,  ac- 
oomplished  just  what  the  law  declared  he  should  not  do, 
and,  in  every  step  which  he  took  leading  up  to  the  purchase, 
he  occupied  a  position  in  which  his  interest  and  his  in- 
tegrity were  in  conflict.  ,  His  heirs  are  in  no  position  to  ask 
equity,  for  their  ancestor  did  not  do  equity  in  this  matter. 
We  are  of  opinion  that  the  court  below  took  as  charitable  a 
view  of  his  acts  as  could  be  taken,  and  allowed  his  heirs 
all  that  the  most  indulgent  chancellor  could  have  allowed. 
They  certainly  are  in  no  position  to  demand  and  insist  upon 
anything  further.  Upon  no  principle  of  law  or  equity  with 
which  we  are  acquainted,  or  which  we  have  been  able  to  dis- 
cover, would  they  be  entitled  to  recover  the  interest  they 
insist  upon.  To  allow  them  to  do  so  would,  in  effect,  be  al- 
lowing them  to  reap  an  advantage  from  the  wrongful  and 
inequitable  act  of  their  ancestor.  The  decree  of  the  court  be- 
low must  be  affirmed. 

Affirmed. 
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AXJEERT  ODELL^  AppeUant,  y.  JOSIAH  MOBIN  et  al^ 

BeqM)ndeiitB. 

Sfboifio  Pebfokicangb.— '  A  contract  for  the  sale  of  land  of  which  the 
oourU  will  he  juBtifled  in  decreeing  a  specific  performance  must  he 
certain  and  defined,  and  the  testimonj  offered  in  support  of  it  must- 
he  fully  sufficient  and  ample. 

InKic. — ^The  rule  that  a  specific  performance  will  he  refused  where  the 
contract  is  vitiated  by  uncertainty,  is  applied  with  more  than  ordi- 
nary stringency  against  assignees  and  representatives  of  the  con- 
tracting parties. 

Appeal  from  Yamhill  County, 

This  18  a  suit  in  equity  to  enjoin  the  further  proaecution 
of  three  several  actions  of  ejectment  and  to  enforce  the  spe- 
cific performance  of  a  contract  for  the  sale  of  land.  The 
complaint  alleges  ijiat  in  iFebruary,  1855,  John  Odell,  the 
father  of  the  plaintiff,  purchased  of  Laban  Morin  a  portion 
of  his  donation  land  claim  and  paid  him  the  sum  of  six  hun- 
dred dollars,  that  being  the  full  purchase-price  'and  value 
thereof.  That  the  contract  of  purchase  was  not  in  writing, 
but  it  was  agreed  between  the  parties  that  the  said  Morin 
should,  as  soOn  as  convenient,  execute  to  John  Odell  a  deed 
for  the  land.  That  Laban  Morin  failed  to  execute  said  deed 
prior  to  his  death,  which  occurred  in  March,  1855.  That  a 
patent  to  the  said  land  was,  in  1867,  issued  to  the  defendants 
as  the  heirs  at  law  of  said  Laban  Morin.  That  John  Odell, 
in  July,  1869,  conveyed  his  right  and  title  in  the  said  prem- 
ises to  the  plaintiff.  The  answer  denies  the  contract  of  pur- 
chase and  payment 

The  testimony  offered  by  the  plaintiff  on  this  point  was  as 
follows:  McTeer,  a  son-in-law  of  John  Odell,  testiffed  that 
in  March,  1854,  Morin  and  Odell  stated  the  contract  in  his 
presence.  Odell  was  to  pay  $500,  and  Morin  was  to  deed 
the  land  as  soon  as  he  got  a  title.  Odell  paid  the  amount 
by  giving  two  yoke  of  oxen  and  some  money,  perhaps  $150. 
In  the  following  fall  Morin  said  that  $500  Was  not  enough 
for  the  land,  and  he  wanted  another  yoke  of  oxen.  Odell 
gave  hkn  another  yoke,  valued  at  $200,  ^or  which  sum  Morin 
gave  his  note. 
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W.  H.  Odell,  a  son  of  John  Odell,  tesdfied  that  in  Feb- 
raaty  ior  Hmxch,  1868,  a  oontraet  was  made  between  Marin 
and  his  fa&er  for  the  sale  of  the  land  for  the  sum  of  $60Q^ 
the  title  to  be  made  when  Morin  obtained  his  certificate 
from  the  land  office.  :That  he  delivered  two  yoke  of  cattle 
in  payment,  valned  at  $ftOO,  and  that  his  father  told  him  tiM 
balance  of  the  pnrctiasb*monej  was  paid.  He  was  not 
present  when  the  contract  was  made,  but  knew  that  Morin 
gaw  his  father  a  note,  whidi  witness  wrote,  payable  at 
SMne  fatore  time.  The  note  was  to  run  abont  the  length  ol 
time  required  to  complete  the  title  to  the  land,  but  he  did 
not  reeoUect  the  l^igth  of  time.  He  itdiou^t  this  oiote  was 
delivered  to  the  widow  after  the  deadi  of  Morin.  Mn. 
Sarah  OdeU,  widow  of  John   Odell,   knew  nothing   except  ^ , 

what  her  late  husband  told  her — that  he  had   bought  the  ^ 

hnd  for  $600,  which  he  paid  before  Morin  died.  In  the 
fall  of  1864,  or  the  spring  of 'idSS,  her  husband  took  the 
money  out  of  the  houae,  saying  that  he  was  going  to  pay  for 
the  land,  and  when  he  returned  said  he  had  paid  for  it. 
Mrs.  C.  R  Alderman,  a  daughter  of  John  Odell,  testified 
that  just  before  Morin  died,  in  the  spring  of  1855,  a  message 
from  Morin  was  brought  to  her  father  requesting  him  to  oome 
and  settle  up  their  business  concerning  the  land  before  he 
died.  She  had  no  knowledge  of  the  contract  except  the 
statements  of  her  father,  and  that  Morin  received  the  cattle. 
This  is  all  the  testimony  of  the  plaintiff  in  regard  N>  the  oon- 
traet of  sale,  if  we  except  certain  admissions  of  Mrs.  Darr, 
iridow  of  Morin,  made  after  his  death. 

On  the  part  of  the  defense,  Mrs.  Darr  states  the  Only.pm> 
ehase  of  the  land  wias  made  of  herself  in  1856,  after  Morin's 
death,  the  consideration  for  which  was  $400  and  the  note  of 
Morin  for  $200. 

The  court  below  dismissed  l^e  bilL 

Boise^  &  Wm^yixst  Ajppellant. 

P.  (7.  jStJIinni.and  M.Gi  Brad$how,.is>T  Bespandenta 

» 
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By  the  Court,  Mosheb,  J. :      :    , 

The  leqnifiites  of  a  oantract  for  the  sale  of  land,  of  ^ioh 
the  courts  ivill  be  justified  in  decreeing  a  specific  perfoimit 
ance,  are  clearly  stated  by  Washington,  J.,  in  the  case  of 
Oolson  V.  Thompson.  (2  Wheat.  336)  :  ''The  ttmtraot  which 
is  sought  to  be  specifically  executed 'onght 'not  only  to  be 
pioved,  but  the  ferms  of  it  should  be  so  precise  as  .  that 
neither  party  could  leasonably  mismuierBtand  t^enu  If  the 
contract  be  vague  or  uncertain,  or  the  evidence  to  estahliah 
it  be  insufficient,  a  court  of  equity  will  not  exexcise  its*  eztra^ 
ordinary  jurisdiction  to  enforce  it.*-  •  •  . . 

In  this  case  the  evidence  of  the  eontract  is  of  ^a  veiry  un*- 
satisfactory  character.  For  instance,  McTees  saya  the  pur* 
chase  was  made  in  the  spring  of  l&54i  and;  the  whole  of  the 
purchase*nu>ney  paid  at  that  tune,  yet  lie  saya  Morin  claimed 
more  money  for  the  land  in  the  £all,  when  Odell  gave  him 
another  yoke  of  cattle,  valued  at  $200,  for  which  he  took  hie 
note.  W.  H.  Odell,  spisaking  of  the  finst  payment,  says  his 
father  took  Morin's  note  for  $600.  From  this  evidence  it  is 
imcertain  whether  the  delivery  of  the  cattle  ^fls  a  positive 
or  eenditional  payment  for  the  land.  This  is  rendered  more 
uncertain  by  the  testimony  that  Morin,  on  his  deathbed, 
sent  for  Odell  to  come  and  settle  up  the  business  oonceni- 
ing  the  land.  The  Court  could  not  be  justifi^  in  enforcing 
a  contract  the  evidence  of  which  is  so  indefinite  and  uncer* 
tain.        ^ 

It  is  urged  by  the  counsel  for  appellant  that  the  testim<Hiy 
is  uncertain  by  reason  of  the  lapse  of  time.  XJiis  may  be 
true,  but  one  who  has  slept  upon  ]m  rights  for  eighteen 
years  is  not  in  a  position  to  ask  a  court  of  equity  to  relax 
the  rules  of  law  in  his  favor.  Th$  rule  that  a  specific  per- 
formance will  be  refused  where  the  contract  is  vitiated  l^ 
uncertainty,  is  applied  with  more  than  ordinary  stringency 
against  assignees  and  representatives  of  the  contracting  par- 
ties. {Kendall  v.  Almy,  2  Sumn.  178;  Montgomery  v.  Nor- 
ria,  1  How.,  Miss.  499.) 

The  judgment  of  the  Circuit  Court  is  affirmed.     . 
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MARY  C.  WHITE,  Responctent,  ▼.  THE  NOETHWEST 

STAGE  COMPANY,  Appellant. 

Wiivn. — The  yoluntafy  iipj>earanoe  of  a  defendant  in  a  cause  la  a 
waiver  of  the  service  of  summons  and  complaint; 

Bamaqes  -m  Paoor  ov;  not  Rbqixibvd,  Whehv^Ib  an  actioii  for  damagefi 
arising  on  contract,  no  proof  of  damages  is  required  where  judgment 
is  rendered  for  want  oi  ah  anbwer. 

Soima  BiscBXTioK  cannot  be  RKVJivwiaD.-^  The  granting  a  mptioa  to 
set  aside  a  default  is  in  the  sound  discretion  of  the  court,  and  unless 
it  clearly  appear  that  such  discretion  lias  been'  ahiiaed,  Mte  appel- 
late eourt  will  not  interXerep  . 

lone  —  Pbactice. — ^Tn  such  case  the  correct  practice  is  for  the  defendant 
to  present  his  answer,  prop^ly  -vmfied,  when  tha  motion  to  seit 
siida  ia. called  for  bearing.       ,  .,. 

Appeal  from  Baker  County^ 

« 

This  id  an  actioii  for  damages,  broxight  by  .the,  plaintiff 
to  recover  the  sum  t»f  four  hundred  a^d  ninety-five  doilar^^ 
for  the  failure  and  refusal  of  the  defendant^  a&  a  common 
carrier^  to  convey  the  plaintiff  from  the  town  of  Kelton,  in 
the  Territory  of  Utah,  to  Baker  City,  in  Oregon. 

Plaintiff  avers  that  on  or  about  the  3d  day.  of  Norember^ 

1871,  she  arrived  at  Kelton,  in  Utah,  en  ratde  from  the  East 

to  Baker  City,  Oregon,  and  th&t  she.  h^d  then  and  there  in 

her  lawful  possession,  and  as  the  lawful  owner  thereof,  for 

value,  an  order  from  the  defendant  to  its  agent  at  Kelton, 

directing  him  to  give  her  passage   on   the  .stage-coaches   of 

the  defendant,  from  said  town  of   Kelton   to   Baker    City, 

Oregon.    This  order  is  set  out  in  the  .ooonplaint  in  words 

and  figures  as  fellows: 

* 

"Agent  N.  W.  Stage  Co.  at  Kelton. 

*T)eab  Sib  :  You  will  please  way-bill  Miss  M.  E.  White 
from  Kelton  to  Baker  City.  Collect,  as  her  fare  is  settled 
to  this  place. 

"J.  A.  Reed, 
"Agent  N.  W.  S.  Co. 
"Baker  City,  March  28,  1871." 

I^Iaintiff  further  avers  that  defendant  refused  to  pass  her 
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upon  said  order  from  Eelton  to  Baker  City,  although  said 
order  was  presented,  to  t|ie  agent  of  the  oompany  at  Selton, 
and  her  passage  demasided  thereon;  and  that  by  reason  of 
such  failure  she  was  annoyed,  harassed  and  delayed  on  her 
journey  among  strangerS;  and  compelled  to  incur  great  ex- 
Ipenjse  in  getting  to  her  destination,  to  her  damage  in.  the 
sum  of  four  hundred  and  ninety-five  dollars. 

Defendant  appeared  September  S8,  1872,  by  its  attorney, 
F.  P.  Dugan,  Esq,,  and  demurred  to  the  complaint,  which 
deimurrer  was  by  said  attorney  subsequently  withdrawn,  and 
by  order  of  the  court,  said  Bugan  was  allowed  to  withdraw 
his  appearance  as  attorney  for  defendant,  for  the  reason  that 
the  same  was  entered  without  his  authority. 

Subsequently,  on  the  26th  day  of  November,  1872,  de- 
fendant etiter^  an  appearance  by  its  attorlieys,  Dugan  and 
La  Dow,  and  demurred  to  the  complaint,  which  denmrrer, 
after  argument,  was  overruled  by  the  court 

On  May  21,  1873,  defendant,  by  Lawrence  and  Disgan  as 
attorneys,  was  permitted  by  leave  of  ^  ocmrt  to  file  a  motion 
to  strike  out  portions  of  the  complaint  The  reoord  fails 
to  disclose  any  further  action  of  counsel  or  the  court  on  this 
motion  to  strike  out;  but  subsequently  thereto,  to  wit,  on 
the  23d  of  May,  1873,  an  answer  was  filed,  signed  and  in- 
dorsed by  Frank  P.  Dugan  as  attorney  for  defendant  On 
the  day  following  the  filing  of  said  answer  a  motion  was 
'filed  by  plaintifiPs  counsel  to  strike  out  the  saane,  for  the 
reasons  that  said  Dugan  had  never  been  admitted  to  prac- 
tice as  an  attorney  in  the  courts  of  this  State;  aitd  because 
said  answer  was  not  properly  verified,  and  was  eham  and 
frivolous.  The  motion  to  strike  out  the  answer  was  efos- 
tained  by  the  court  on  the  26th  of  May,  1873,  apd  the  de- 
fendant failing,  to  apply  for  further  time  to  further  plead  or 
answer,  the  court,  on  the  same  day,  on  motion  of  plaintiff's 
counsel,  rendered  judgment  for  the  amount  claimed  by- 
plaintiff  for  want  of  an  answer. 

Sijib^equently,  on  the  28th  day  of  May,  1873,  defendant 
appeared' by  J.  H.  Beed,  Esq.,  of  counsel,  and,  on  motion 
supported  by  affidavit,  sought'  to  have  the  judgment  for 
plaintiff  set  asi(le;  and,  upon  the  hearing  thereof,  the  court 
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oviermled  said  motioxi  on  the  4th  day  of  September,  1873* 

The  defendant  appeals  to  the  Conrty  assignisig  as  error:  \. 

"1,    The  exit^  of  a  judgment  in  said  action  against  de* 

fendtnty  for  the  reason  that  th^re  had  been  no  legal  seryioe 

of  sammom  ou  said  d^femdanti  and  that  the  court  ha4  po 

authority  to  enter  judgment  in  this    action    without   some 

proof  of  plaintifP*3  daim ;  that  the  judgment  entered  in  this 

action  is  informal,  and  erroneous  in  form;  and  that  the  coour 

plaint  does  not  state .  f a^ta  sufficient  to  constitute  a  cause  of 

action.    ' 

*^2.  The  oyervuling  the  znotion  of  defendant  to  open  said 
judgment,  and  permit  the  defendant  to  answer  on  the 
merit" 

L,  0.  Steams  and  Knight  <£  Lord,  for  Bespondent. 

« 

/.  H.  Beed,  for  Appellant 

By  the  Court,  Bonham,  J. : 

The  prineipal  diffieaUy  -wkitk  this^  case   presents   k   d>e 
complicated  condition  of  the  pleadings  and  proceedings  as 
disclosed  by  the    transcript      Some   idea   of   the   peculiar 
diaracter  of  the  proceedings,  on  the  part  of  the  defendant, 
is  disclosed  by  the  foregoing  statement  of  the  case, .  which 
it  only  a  partial  synopsis  of  what  was  done ;  the  object  being 
to  prevent  only  those  proceedings  which,  are    pertinent    to 
tbe  questions  presented  by  the  assignment  of  errors.    And 
it  ia  a  somewhat  reonarkable  feature  of  the  case,  that  during 
its  pendency  in  the  court  below,  for  about  the  period  of  one 
year,  and  the  frequent  appearance,  disappearance   and    re- 
appearance of  various  members  of  the  bar    of    Eastern 
Oregon  and  Washington  Territory,  on  behalf  of  defendant, 
that  the  cause  finally  culminated  in  a  judgment  for  want  of 
an  answer.    And  it  is  for  the  purpose  of  obtaining  leave  to 
<fefend  the  cause,  upon  its  merits,  that  the  same  is  appealed 
to  this  Court 

The  transcript  presents  no  bill  of  exceptions ;  but  the  first 
error  assigned  in  the  notice  of  appeal  is,  that  there  was  nq 
legal  aervice  of  process  of  defendant  to  place  it  in  default 
To  this  objection  we  answer  that  the  record  shows  a  voIua- 
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tarjr  appearance  entered  in  the  cause,  on  the  part  of  defend* 
anty  by  attorneys,  whoee  right  to  so  appear  is  not  ques- 
tioned; the  result  of  whidi  is  the  waiver  of  any  defect  or 
irregularity  in  the  service  of  process.  {RogvB  Rivet  Mvnr 
ing  Company  v.  Walker,  1  Or.  841 ;  HarJeer  v.  Faihie,  2  Or. 
891) 

Appellant^  in  the  next  place,  objects  that  the  court  bad 
no  authority  to  enter  judgment  in  this  action  without  some 
proof  of  the  plaintiff's  daim.  This  objection  is  also  unten- 
able, for  two  reasons : 

In  an  action  for  damages,  arising  upon  contract,  the 
plaintiff  is  entitled  to  judgment  for  the  amount  claimed, 
without  proof  thereof,  if  the  defendant  fail  to  answer  within 
the  time  prescribed  by  law.  And  in  the  second  place,  if  it 
were  necessary  to  prove  such  claim,  the  law  would  presume 
that  it  had  been  done  in  the  absence  of  a  showing  to  tho 
contrary.  (Civil  Code  §  246;  Dimich  v.  CampbeU,  81  Cal. 
238.) 

The  third  objection  urged  by  the  counsel  tot  appellant  is 
that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  in  that  it  is  not  alleged  that  Kinney 
and  Beed,  or  either  of  them,  was  agent  of  the  Northwest 
Stage  Company,  and  because  the  word  "collect"  occurs  in 
the  order  of  Reed  to  Kinney,  on  which  plaintiff  dldmed  her 
passage  from  Kelton  to  Baker  Cily. 

While  plaintiff's  complaint  is  subject  to  criticism  in  the 
respects  mentioned  as  to  matters  of  form,  yet  we  think  it 
does  substantially  aver  that  Beed  and  Kinney  were  the 
agents  of  defendant,  and  that  it  ia  sufficient  to  sustain  the 
judgment;  for  the  plaintiff  does  charge  that  on  her  arrival 
at  the  town  of  Kelton,  on  or  about  the  8d  day  of  November, 
1871,  she  was  the  lawful  owner  and  holder  for  value  of  the 
order  of  defendant,  as  hereinbefore  set  out  in  the  statement 
of  this  case.  And  while  there  is  an  ambiguity  in  the  terms 
of  the  order,  caused  by  the  use  of  the  word  "collect"  as  it 
is  written  in  the  transcript,  yet  we  think  it  pretty  dearly  ap- 
pears from  the  context  that  the  word  as  written  does  not 
convey  the  idea  intended  by  Mr.  Reed,  the  maker  of  the 
order.    It  would  hardly  be  a  fair  reason  to  give  for  ooUect> 
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ing  fare  of  plaintiff  that  it  had  already  been  paid.  We  think 
it  moTe  fair  and  reasonable  to  presume  that  a  mistake  was 
nuide,  either  in  the  original  or  in  copying  the  record. 

The  only  other  lerror  assigned,  which  was  relied  upon  in 
the  argument^  is  the   overruling  of  defendant's  motion  to 
set  aside  the  default  and  permit  an  answer  to  be  filed  upon 
the  merits.     The  court  below    (McArthur,   J.),   in   passing 
upon  the  motion  to  set  aside  the  default  of  defendant,  as- 
signs Ihe  following  reasons  for  its  refusal,  to  wit:     ''That 
the  defendants  have  been  guilty  of  laches,  from  which  this 
oomrt  cannot  .relieve  them  without  doing  palpable  injustice 
to  the  plaintiff.    That,  although  the  defendant  Huntley  was 
served  out  of  Baker  County,  this  judgment  is  valid  for  the 
reason  that  the  record  shows  the  appearance  of  authorized 
attorneys  for  the  defendant,  other  than  P.  P.  Dugan,  who 
was  disqualified  by  the   statute.     Thut   the   appearance    of 
said  attorneys  was  general,  and  was  a   waiver  of   irregular- 
ities in  the  service.    That  a  motion  to  open  up  a  default  and 
to  set  aside  a  judgment  should  be  accompanied  with  a  copy 
of  the  verified  answer  which  the  party  desires  to  be  permitted 
to  file,  so  that  the  court  may  judge  whether  there  be  a  meri- 
torious defense,  for  defaults  should  not  be  opened  up  unless 
the  defendant  have  a  meritorious  defense.*' 

We  think  the  record  sustains  the  court  below  in  the  oon- 
dusions  arrived  at  as  above  expressed.  The  granting  or 
refuging  of  a  motion  to  set  aside  a  default  is  d  matter  within 
the  sound  discretion  of  the  court,  and  unless  it  clearly  ap- 
pear that  such  discretion  has  been  abused,  the  appellate 
wwt  will  not  interfere.  (Bailey  v.  Taaffe,  29  .€aL  422; 
CmdoM  V.  PieUe,  1  Or.  226.). 
Judgment  afBrmed* 
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THE  GOLD  HILL  QUARTZ  MINING  COMPANY,  Ap- 
pellant, V.  JACOB  ISH,  EespottdeA^ . 

Emuvknt  boiCAiK. — "MineB  of  preciotia  metals  belong  to  tke     erafoent 

domain  of  the  pblitieaf  sovereignty. 
OooDPAi^CT  —  BiQirt'  OF,  KBCooinzED* — ^By  the  act  of  Congress  of  July 

26,  1866,  the  General  €k>yenunent  extended  to  all  Ui  possession  of 

mining  claimsj  and  a-H  sulpsequently  locating  and  denouncing  mines 

containing  thie  precious  metals,  a  guarantee  of  protection  in  their 

occupaiicy  so  lon^  as  the  mines  are  operated.    ' 
PBE-KMPTiON. — ^The  provisSonf  relative  to  pre-emption  of  mining  lan^s  iu 

said  act,  and  the  amendments  thereto,  are  not  obligatory. 
Patent  to  Mineral  Lanps^ —  A  patent  for  agricultural  lands  does  not 

pass  title  to  known  deposits  of  precious  metals. 
EmcT  OF  Failubb  to  SosBsaAax  Minkbal  Lakos^ —  I^ilnre  of-  govern* 

mmt  surveyors  to  segregate  mineral  fnnn  agricultural  lands  eaonot 

operate  to  defeat  the  right  of  occupant  mlnefs. 

Appeal  from  Jaekson  County. 

This  suit  /was  instituted  to  quiet  the  title  to  and  enjoin 
the  respondent  from  asserting  any  rights  in  and  to  a  pertain 
gold-bearing  quartz  lode  situate  in  Jackson  County, 

The  complaint  alleges  that  Heniy  Klippel,  John  Mc- 
Laughlin, Charles  S.  Drew,  N.  C.  Dean,  Thomas  Chavner 
and  John  E.  Ross,  on  December  5,  1865,  located  six  claims 
upon  the  said  lode  in  accordance  with  the  provisions  of  the 
State  laws  and  the  local  laws  and  custoans  of  miners.  On 
December  11,  1865,  the  said  parties  filed  articles  of  incor- 
poration under  the  general  laws  of  the  State.  The  name  of 
the  incorporation*  was  declared  to  be  ''The  Gold  Hill 
Quartz  Mining  Company;'' the  capital  stock  was  fixed  at 
$60,000,  and  the  object  was  the  working  of  the  said  lode. 
The  company  was  duly  organized,  the  stock-books  opened, 
and  the  stock  subscribed.  Contemporaneous  with  the  fil- 
ing of  the  said  articles  of  incorporation  the  parties  afore- 
said duly  transferred  their  claims  to  the  said  company. 
Ever  since  said  transfer,  and  up  to  July  8.,  1871,  the  said 
company  were  in  possession  of  said  claims,  working  said 
lode  by  driving  tunnels,  etc,  for  the  purpose  of  procuring 
the  quartz  rock  and  extracting  the  gold  therefr(»n,  and  had, 
up  to  said  date^  expended  thereon  $1090.    The   pooooooion 
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of  ilie  said  oompanj  was  open  and  notorioos^  and  the  le- 
gpondent  had  actual  notiee  thereof,  and  of  the  chaiacter  and 
ezfent  of  the  appellant^B  daimft. 

On  Jnne  16^  1670,  respondent  applied  to  the  officers  of 
the  proper  United  States  Land  Office  to  pnn^hase  the  -west 
half  of  the  northeast  quarter  and  east  half  of  the  northwestf 
({iiarter  of  section  fourteen,  township  thirty-six  south,  of 
range  three  west,  of  the  Willamette  meridian,  upon  which 
the  lode  in  oontroversj  is  situated,  and  having  been  allowed 
to  purtdiase  said  lands  as  agricultural  lands,  a  patent  there- 
for  was  issued  to  respondent  on  August  11,  1870.  The  said 
patent  was  recorded  July  8,  1871,  and  until  said  date  the 
appellant  had  no  notice  of  the  application  for  and  purchase  ^ 

of  said  lands  by  the  respondent,  or  that  respondent  had  any 
daim  to  or  interest  in  ihe  same. 

The  respondent  demurred  to  the  complaint  After  aign* 
ment  the  court  below  sustained  the  demurrer  and  dismissed 
the  complaint  with  costs. 

From  the  order  dismissing  the  same  this  appeal  is  taken. 

/.  D.  Fay  and  W.  W.  Thayer,  iat  Appellant 

B.  P,  DoweU  and  H.  KeUy,  for  Respondent 

By  the  Court,  MoAbthub,  J. : 

The  claims  upon  the  gold-bearing  quartz  lode  in  contro- 
TOTsy,  were  located  and  taken  up  in  the  year  1866  in  accord- 
ance with  the  provisions  of  the  act  of  the  Legislative 
Assembly  of  the  State  of  Oregon,  approved  October  24, 
1864,  and  the  acts  amendatory  thereof.  They  were  "6pened 
up^  and  operated  under  Ae  State  laws  for  a  number  of 
months  prior  to  the  passage  of  the  act  of  Congress  of  July 
26,  1866,  commonly  called  the  '^Mining  Act.''  This  act 
was  the  fiiirt  direct  and  positive  recognition  on  the  part  of 
the  General  Gk>vemment  of  the  right  of  the  citizen  to  ex- 
plore the  public  domain  for  the  precious  metals,  and  to  de* 
lumnce  and  operate  dnines  when  found.  Anterior  to  the 
passage  thereof,  the  General  Government,  in  carrying  out  a 
policy  redounding  to  the  public  good,  tacitly  consented  to 
the  seaxdbi*  for   and   development   of   the   mines,    and   the 
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ocHirts^  applying  whiit  has  been  often  denominated  'Hhe. 
common  law  of  lihe  mines,"  uniformly  protected  thie^  ri^ts 
of  those  engaged  in  mining  for  the  preeious  metals.  They 
recognized  the  binding  force  of  the  local  laws,  customs  and 
usages  of  the  mine  ns,  in  all  cases  when  those  local  laws, 
tsustoms  and  usages  did  not  conflict  with  written  eonstita- 
tions  or  legislative  enactments.  Taking  into  consideratioii 
the  condition  of  the  country  and  the  importance  of  encour- 
aging mining  operations,  and  the  non-action  of  the  General 
Government,  they  held  that  those  engagjed  in  mining  for  the 
precious  metals  enjoyed  a  species  of  franchise  in  the  mines, 
and  that  they  held  the  same  free  from  all  molestation  or  in- 
terference of  all  parties  save  the  General  Government 

That  the  General  Government  has  the  CKclusive  right  to 
control  the  mines  has  never  been  seriously  qujsstioned;  the 
principle  being  conceded  that  nodnes.  of  precious  metals 
belong  to  the  eminent  domain  of  the  poLLtical  sovereigntyy  aa 
well  under  the  laws  of  Spain  as  by  the  common  law  of  Eng* 
land  and  public  law  of  the  United  States. 

All  the  reported  cases  in  California  and  Nevada  lead  to 
the  conclusion  that  the  non-action  of  the  General  Gk>v€m- 
ment  raised  such  a  presumption  of  license  to  those  engaged 
in  mining  for  the  precious  metals  as  to  give  them  a  standing 
in  the  courts  to  assert  their  rights  and  redress  their  wrongs 
against  all  persons  except  the  General  Government  The 
right  of  mining  for  the  precious  metals  is  a  franchise,  and 
the  attending  circumstances  raise  the  presiunption  of  a  gen- 
eral grant  from  the  sovereign  of  the  privilege*  {Conger  v. 
Weaver,  6  Gal.  648 ;  Merced  Mining  Company  v.  Fremont, 
7  Id.  827 ;  HUl  v.  King,  8  Id.  338 ;  McKeon  v.  Brisbee,  9 
Id.  142;  Partridge  v.  McKinney,  10  Id.  183;  State  v. 
Moore,  12  Id.  70 ;  Curtis  v.  Sutter,  15  Id.  263 ;  Hughes  v. 
Devlin,  23  Id.  506 ;  Horn  v.  Jones,  28  Id.  202 ;  Pralus  v. 
Jefferson  G.  and  8.  Mining  Co.,  34  Id.  659;  Correa  v. 
Frietas,  42  Id.  340.) 

Accepting  this  as  a  postulate,  it  follows  that  the  General 
Government  itself  could  not  equitably  interfere  with  or 
abridge  the  rights  of  the  miner.  We  are  of  opinion  that 
'^there   are    equitable   circumstances   connected    with   these 
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mining  daima  that  are  dearly  binding  upon  the  oonsoience 
of  the  govenunental  proprietor  that  must  never  }ie  disre- 
garded. Rights  have  became  vested,  in  virtue  of  the  license, 
that  cannot  he  divested  without  a  violation  oi  all  the  prin- 
ciples of  justice  and  reason."  In  Sparrow  v*  Strong  (8  Wal- 
lace, 104),  Chief  Justice  Chase  used  the  following  forcible 
language:  '^e  know  that  the  Territorial  Legislature  (of 
Kevada)  has  recognjized  by  statute  the  validity  and  the  bind- 
ing force  of  the  rules,  regulations  and  customs  of  the  min- 
ing districts.  And  we  cannot  shut  our  eyes  to  the  pub- 
lic history,  which  informs  us  that  under  this  legislation,  and 
not  only  without  interference  by  the  National  Govemmen,t, 
Imt  under  its  implied  sanction,  vast  mining  interests  have 
sprung  up,  eonploying  many  millions  of  capital  and  contrib- 
uting largely  to  the  pro^terity  and  improvement  of  the  i 
whole  country."  The  decision  quoted  from  was  rendered  in 
December,  1865,  and  is  a  clear  recognition  by  our  highest 
judicial  tribunal  of  the  underlying  principle  upon  which 
rests  the  rules  governing  this  species  of  property,  which 
have  had  practical  operation  for  nearly  a  quarter  of  a  cen- 
tury. It  follows,  then,  that  the  locators  and  operators  of  the 
claims  upon  the  quartz  lode  in  controversy,  were  invested 
with  a  franchise  which  the  courts  would  protect  and  uphold, 
Hius  they  stood  before  the  passage  of  the  act  of'  Congress 
of  July  26,  1866.  By  this  act  the  mineral  lands  of  the  public 
domain,  both  surveyed  and  unsurveyed,  are  declared  to  be 
free  and  open  to  exploration  and  occupation  to  all  citizens  of 
the  United  States,  and  those  who  have  declared  their  inten- 
tions to  become  citizens,  subject  to  sudi  regulations  as  may 
be  prescribed  by  law.  Any  person  or  association  claiming 
a  Tein  or  lode  of  quartz  rock  in  place,  bearing  gold,  silver, 
cinnabar  or  copper,  who  have  expended  in  improvements 
thereon  not  less  than  one  thousand  dollars,  and  have  occu- 
pied and  improved  the  same  according  to  the  local  customs 
^  rules  of  miners  in  the  district,  and  in  regard  to  which 
there  is  no  controversy  or  opposing  claim,  may  acquire  title 
to  the  same  by  filing  a  diagram,  in  the  local  land  office,  of 
said  daim,  giving  notice  and  performing  such  other  acts  as 
are  prescribed  by  law.    As  has  before  been  stated,  this  act 
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was  the  first  direct  and  pofiitive  recognition  on  the  part  of 
the  General  Gk>vermnent  of  the  right  of  the  citizen^  and  the 
alien  who  had  declared  his  intention  to  become  such,  to  ex- 
plore the  public  domain  for  the  precious  noetalsy  and  to  de- 
nounce and  operate  mines  when  fotmd 

Whatever  di£Ference  of  opinion  may  exist  as  to  the  tenure 
by  which  mining  claims  were  held  prior  to  the  passage  of 
this  act  of  Congress^  it  is  clear  that,  by  the  act,  the  Qeneral 
Qovemment  extended  to  all  in  possession  of  mining  claims, 
and  to  all  subsequently  locating  and  denouncing  mines  con- 
taining the  precious  metals,  a  guarantee  of  protection  in 
their  occupancy  so  long  as  the  mines  are  operated  and 
worked.  The  lode  in  controveiBy  was,  when  "claimed," 
situate  upon  surveyed  lands  belonging  to  the  General  Gov- 
ernment. Pursuant  to  instructions,  the  lands  were  sold  as 
agricultural  lands,  and  patented  to  Ish  on  August  11,  1870. 
The  application  to  purchase  was  made  subsequent  to  the 
passage  of  the  act  of  1866,  and  at  a  time  when  the  posses- 
sion of  the  appellant  was  open  and '  notorious.  Thus  the 
adverse  interest  of  Ish,  if  any  interest  he  has,  did  not  accrue 
until  after  the  passage  of  the  said  act,  and  was  therefore  in 
violation  of  the  guarantee  of  occupancy  created  by  the  first 
section  thereof.  But  Ish  obtained  no  interest  in  the  mining 
claims  on  the  lode  by  the  patent  True,  by  the  patent  he 
obtained  a  given  quantity  of  agricultural  lands,  and  the  lode 
is  situate  upon  said  lands,  but  the  known  deposits  of 
precious  metals  did  not  pass  by  the  patent,  for  they  are 
expressly  reserved  from  sale  under  the  pre-emption  and 
other  land  acts.  The  only  law  tmder  which  patent  to  min- 
ing claims,  either  lode  or  placer,  can  be  obtained,  is  the 
act  of  1866,  and  the  amendments  thereto.  The  fact  that 
the  claims  of  the  appellant  were  not  segregated  and  listed 
as  mineral  lands,  cannot  avail  the  respondent.  Segrega- 
tion, when  required,  must  be  made  by  the  surveyor;  and  to 
hold  that  the  failure  of  the  surveyor  to  fully  discharge  his 
duty  could  operate  to  defeat  the  rights  of  the  appellant, 
\vould  be  violative  of  the  plainest  principles  of  justieet 
Moreover,  the  returns  of  the  surveyor  are  not  ooneluBive  aa 
io  the  character  of  the  lands,  for  the  CommissioBer  of  the 
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General  Land  Office,  in  carrying  out  the  policy  of  the  Qen- 

eral  GoveTDSOent  in  the  dispoflal  of  the  public  lands/ allows 

affidayits  as  to  the  character  oi  the  lands   to   be   made  in 

ipjpeadiment,  of  the  returns   of  the  suryeyors.     ThQ   Q^en 

and  notorious  possession  of  the  appellant  was  sufficient  to 

diaige  the  respondent  with  notice  of  the  character  of  tbd 

lode^  and  also  to  bring  the  lode  within  the   description  of 

'Tmown  mineral  deposits."    Noy  are  the  rights  of  the   fipf 

pellant  forfeited,  nor  in  the .  l<Mist  abridge<^   by  failure  to 

procure  a  patent  for  the  claims  upon  the  quarts  lode.  >  '^It 

is  understood,"  says  the  Ci^nzaissioner  of.  the  Greneral  Land 

Office,  in  the  instructions  to  the   local   land   offices,    '^that 

there  is  nothing'  obligatory  on  claimants  to  proceed  tinder  a 

the  statute  (act  of  1866),  and  where  they  fail  to  do  so,  there  t 

being  no  adverse  interest,   they  hold  the  same  relation  to  ^ 

the  premises  they  may  be  working  which   they    did   befori 

the  passage  of  the  act,  with  the  additional  guarantee    tha^ 

they  possess  the  right  of  occupancy  under  the  statute.     (Za-    - 

briskie's  Land  Laws,  207.)  • 

Before  leaving  this  case  it  becomes  necessary  to  allude  to 
the  prayer  of  the  complaint,  and  to  express  our  views  in 
relation  to  the  proper  relief  to  be  afforded.  The  prayer 
asks  for  a  decree  of  the  Circuit  Court  declaring  the  defend- 
ant a  trustee  for  the  plaintiif ;  that  the  defendant  be  re- 
quired to  execute  a  good  and  sufficient  deed  to  the  plaintiff 
of  the  land  included  within  the  boundaries  of  the  claims, 
and  also  for  a  perpetual  injunction  inhibiting  Ae  defendant 
from  setting  up  any  title  to  said  claims. 

Inasmuch  ^8  Ish  never  obtained  title  to  the  lode,  he  can- 
not be  decreed  to  be  trustee  for  the  plaintiff,  nor  can  he 
execute  a  deed  conveying  to  the  plaintiff  the  legal  title. 
The  proper  relief  to  be  granted  is  an  injunction  order  per- 
petually enjoining  and  inhibiting  Ish,  and  all  persons 
claiming,  or  to  claim  by  or  through  or  under  him,  from  as- 
serting any  title  to  the  lode,  and  also  from  in  any  manned 
interfering  with  the  plaintiff  in  entering  upon  and  working 
the*  claims  thereon.  . 

Decree  reversed. 
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RUTH  U.   BONSER,  Respondent,  v.   A.   F.  MILLER, 

Appellant 

CoirvETANGE  —  Whkw  NOT  VoLXTTTrABT. —  A  oonyeyance,  the  considera- 
tion of  whidi  is  marriage,  is  not  a  voluntary  conveyance. 

Mabriagb —  CoNTBTANOB  OF,  NOT  PRBStTiaB)  Fa&HDUXXVT. —  Marriafs 
bcinu  a  valuable  consideration,  such  conveyance  will  not  be  presumed 
to  be  fraudulent,  either  as  to  existing  or  subsequent  purchasers. 

Fraud. —  It  may,  however,  be  set  aside  and  held  to  be  void  for  actual 
fraud.  Both  parties  must  concur  '  in  the  fraud  before  the  deed 
can  be  set  aside. 

Appeal  from  Multnomah  County. 

This  was  a  suit  in  equity,  in  the  Circuit  Qourt  of  Mult- 
nomah County,  against  the  defendants,  to  quiet  the  title  to 
six  hundred  and  forty  acres  of  land  described  in  the  cchu- 
plaint  The  respondent  claims  title  in  fee-simple,  under  a 
conveyance  from  John  Bonser, .  executed  on  January  20, 
1866,  in  consideration  of  an  agreement  of  marriage  with 
the  said  Bonser,  and  claims  to  have  been  ii^  actual,  open  and 
notorious  possession  of  said  lands,  by  her  tenants,  since 
May,  1866,  and  that  appellant  claims  some  interest  in  said 
lands  adversely  to  respondent  and  threatens  to  eject  respond* 
ent.  The  appellant's  title  is  derived  through  an  execution 
sale  on  a  judgment  obtained  against  said  John  Bonser,  on 
September  14,  1866,  subsequent  to-  the  conveyance  to  re- 
spondent, which  judgment  t^as  obtained  upon  a  debt  sub- 
sisting against  John  Bonser  prior  to  January,  1866,  the  date 
of  John  Bonser's  conveyance  to  Ruth  M.  At  the  time  the 
conveyance  to  Ruth  M.  was  executed,  John  Bonser  was  in 
failing  circumstances  and  unable  to  pay  his  debts,  the  ap- 
pellant being  one  of  his  creditors.  John  Bonser  and  Ruth 
M.  intermarried  on  the  21st  of  January,  1866,  the  day  after 
the  conveyance  to  Ruth  M.  The  cause  was  refeiTed  to  a 
referee  to  report  findings  of  fact  and  law.  The  referee  found 
the  facts  here  stated,  and  further,  that  Ruth  M,,  prior  to  ac- 
cepting the  deed  from  John  Bonser,  used  reasonable  care 
and  diligence  to  ascertain  the  true  financial  condition  of 
John  Bonser;  that  she  had  no  notice  of  the  insolvency  of 
John  Bonser,  or  of  his  being  in  debt  at  the  time  of  said 
transfer;  that  the  transfer  of  said  premises  to  her  by   John 
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Bonser  wBsbana  fide;  that  the  claim  npon  which  appellant's 
judgment  was  obtained  was  not  a  lien  on  the  disputed  lands 
at  tbe  time  of  their  being  transferred  by  John  Bonser  to 
Ruth  M.  Dow ;  that  the  prayer  of  the  complaint  should  be 
granted. 

The  court  below  rendered  a  decree  confirming  the  report, 
from  which  defendant  Miller  has  appealed  to  this  Court 

Marquam  &  Beale  and  A.  H.  Tovmsend,  for  Appellant 

Shathieh  rf  KUKn,  for  Respondent 

By  the  Court,  Pmm,  J. :  /ji 

The  main   question   to  be   determined   in   this   case   is  V 

whether  the  conveyance  of* the  lands  in  controverey  frooD 
John  Bonser  to  plaintiff  was  fraudulent  as  to  defendant  At 
the  time  it  was  made  she  appears  to  have  occupied  the  rela- 
tion of  an  intended  wife  to  the  said  Bonser.  The  considera- 
tion of  the  conveyance  having  been  an  agreement  of  mar- 
riage, it  was  not  a  voluntary  conveyance,  but  a  conveyance 
upon  a  valuable  consideration,  and  the  plaintiff  must  be 
treated  as  a  purchaser  for  value.  A  voluntary  conveyance 
made  by  a  grantor  at  a  time  when  largely  indebted  will  be 
conclusively  presumed  to  be  fraudulent  as  to  such  debts; 
while  a  conveyance  made  for  a  valuable  consideration  will 
not  be  presumed  fraudulent  as  to  existing  or  subsequent 
creditors,  but  may  be  set  aside  and  held  void  for  actual 
fraud.    (1  Story's  Eq.  J.,  §  359.) 

Under  the  pleadings  in  this  case,  in  order  to  have  the  con- 
veyance in  question  set  aside  and  held  fraudulent  and  void 
as  to  plaintiff,  it  was  incumbent  upon  the  defendant  to  show 
that  at  the  time  of  its  execution  her  grantor  was  not  only 
indebted  to  him  and  others,  and  that  said  conveyance  was 
made  to  delay  and  defraud  creditors,  but  that  plaintiff  had 
knowledge  of  these  facts,  and  participated  in  the  fraud. 
{Moffniac  v.  Thompson,  7  Peters,  SSQ^) 

The  case  just  cited  involved  an  ante-nuptial  settlement 
similar  to  the  one  under  consideration.  Mr.  Justice  Story, 
in  delivering  the  opinion  of  the  court,  said:     "Nothing  can 
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be  clearer,  both  i;ipcm  pri^^ciple  and  autbority,  tbaa  the  doe? 
trine  that  to  make  an'anternuptial  settlement  void  as  a  fraud 
upon  creditors,  it  is  necessary  that  both  pa*i:ti^^  should  <5on- 
ciir  in  or  have  cognizance  of  tlj©  intended  fraud..  If  jtiie- set- 
tler alone  intend  a  fraud,  and  the  other  party  have  no  no- 
tice of  it^  but  is  innocent  of  jt,  she  is  not,  and  rcan^ot  \»  af- 
fected by  it.     • 

'Ttf arriage,  in  contemplation  of  the  law,  is  not  only  a  val- 
uable; consideration  to  suppoc^  svch  a  settkment.  but  is  a 
consideration  of  the  highest  value ;  and  from  motives  of  the 
soundest  policy  is  uphejd  'with  a  .steady  ^resolution.  The 
husband  and  wife,  parties  to  such  a  contract,  are  therefore 
deemed  in  the  highest  sense  pnrqh^rs  for  a.yakiable  eon- 
sideration ;  ^nd  so  ;that  it  is  fxm^  fide,  and  without  notice  of 
fraud  brought  home  .to  both  sidesj  it  becomes  unimpeach- 
ible  by  creditors.^  Fraud  may^  Tbe  imputable  to  the  partie^ 
either  by  direct  co-operation  in  the  original  design  at  the 
dme  of  its  concoction,  oi", by  constructive  co-operation  from 
notice  of  it,  and  carrying  the  desigiji  after  such  notice  into 
execution/*  As  to  whether  plaintiff  had  any  notice. of  the 
insolvent  condition' of,  Bpnser  at.  the  time  the  conveyance 
was  accepted  by  her  is  a  question  of  fact  which  must  be  de- 
termined upon  evidence  in'  the  case.  On  this  point  it  ap- 
pears that  the  referee  to  whom  this  .cause  was.  referred, 
found  that  although  plaintiff  had  used  reasonable  care  and 
diligenceto  ascertain  John  Bonser'a  true  financial  condition, 
she  had  no  notice. of  his  insolvent  condition;  and  that,  so 
far  as  the  plaintiff  was  concerned,  the  conveyance  was  a  bona 
fide  transaction. 

On  a  full  review  of  the  evidence  we  are  satisfied  the  find- 
ing of  the  referee  is  supported  by  the  evidence.  It  appears 
from  the  evidence  that  at  the  time  the  deed  was  executed 
plaintiff  was  in  Washington  Territory ;  and  that  prior  to  ac- 
cepting the  deed  she  employed  Judge  McFadden  to  investi- 
gate the  financial  condition  of  Bonser,  who  was  unable  to 
find  that  he  was  at  all  indebted.  And  while  he  found  him 
in  the  possession  of  a  large  amount  of  personal  and  real 
property,  he  could  not  find  that  there  was  any  mortgage, 
judgment  or  other  lien  upon  any  of  it.     And  it  appears  that 
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he  did  not  in,  fact  owe  but  about  six. hundred  dollars  <m  Jiis 
wm  account.. 
The  decree  ehould  be  a£^jned. 


X 


;(OHN  W:ttITJSAKER;  Appellant,  y.  G.' VANSCHOIACKl 

..arid  Wife,  and  jdH^jQir^lk^^  ,     ' 


\ 


jvifdiction  ol«  enforcing  a  a||^i9<:  per|ori|ianQe,  it-  must  appear  thmi 
.    the  agreement  sought  to  be  epfofc^d  is  (air.  ai)d  just^  mutual  in,  iti 
eharacter, '  and  certain  in  Its'tenris.  '  >  :     . 

Inn— WlitRB    TKS    TKHMB    OV    Tt^a'/OoimtMTr  •  have   Bdnr' tViiBIKD  W 

.  PAiOL.-^-Ck>arta  ol  ^uity  will  dot^  ordinarUy,  oompel^  the  ^peeifta  t^ 

•  performanoe  of  a  contract  witb  Fariations,  additiona,.  orr  new/terpu^ 
to  be  made  and  introduced,  into  it  bjT  parol  evidence. 
I>owER.— In  this  State  thei^  ts  no  db^er  iir  an  equity. 

Af^^al  from  Lane  County.  ^ 

■ 

This  is  a  suit  in  equity  tp  lepfoi^ce  the  spiBcific  performance 
of  an  agreement  in  writing  f or  ih^  exchange  of  lands.. 

On.  the  4tb  day  of  May,  J872,  appellant  and  respondent 
Vanschoiack  entered  intg  a  written  agreement  for  the  ex- 
change of  certain  lands.  .The  agreepient  contained  a  pro- 
viso by  whi,ch  it  was  provided  that  the  exchange  should 
take  place  thirty  days  fronj  the  date  of  the  agreement 
The  land  that  appellant  thus  agreed  to  convey  had  been 
purchased  by  him  at  a  sheriffs  sale,  on  the  lOth  of  Febru- 
ary, 1872,  which  sale  had  been  confirmed  ^ April  23,  1872. 
Appellant  had  no  other  titl?  to  the  tract  than  that  derived 
thraugh  this  sale..  The  time  within. which  redemption  of 
the  tract  so  sold  might  be  made,  not  having  expired,  the 
appellant  had  only  a  prospective  title  thereto  at  the  time 
the  agreement  was  executed.  On  l^ay  27,  1872,  before 
the  time  for  th^ .  perfprmance  of  said  contract  had  ex- 
pired, appellant  and  Vanschoiack,  ^'in  consideration  of 
the  agreement  aforesaid,  and  the  exchange  of  lands  afore- 
said^'*  agreed  by  parol  to  extetrd  Ihe  time  for  the  perform- 
ance of  said    contract   of  exchange   until   the    period  for 

redemption  aforesaid  should  have  expired,  and    the    sheriff 
6  Oregon — 8 
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ma^'a  good  and  8u£5cient  deed  to  the  appellant  for  the 
said  land,  which  appellant  was  to  oonvej,  and  wUcli  was 
designated  as  the  McMurraj  claim;  that  in  consideration 
of  said  agreement  of  extension  and  exchange  of  lands^  the 
parties  thereto  agreed  with  each  other  to  deposit  each  the 
deed. of  himself  and  wife  of  the  land  he  had  agreed  to  oon- 
yejj  with  respondeat  John  Currin,  to  be  held  by  him  until 
said  sheriff's  deed  of  the  McMurray  claim  should  be  deliv- 
eted  to  the  plaintiff*  and  recorded,  at  whidi  time  Currin 
was  to  deliver  the  deed  of  plaintiff  and  wife  to  Yanschoiack, 
and  that  of  Yanschoiack  and  wife  to  the  plaintiff;  provided, 
however,  that  if  said  MeMurray  claim  should  be  redeemed 
from  said  execution  sale  and  not  conveyed  to  plaintiff  by 
Ae  sheriff,  then  said  deeds  deposited  with  Currin  were  to 
be  withdrawn  and  held  for  naught;  that  said  deeds  were 
accordingly  executed  by  the  parties  and  their  wives,  re- 
spectively and  left  with  Currin  pursuant  to  said  menti(Mied 
agreement,  who  agreed  and  promised  that  as  soon  as  said 
sheriff's  deed  to  plaintiff  should  be  executed  and  recorded 
he  would  deliver  to.  plaintiff  the  deed  of  Yanschoiack,  and 
to  the  latter  the  deed  executed*  by  plaintiff.  No  redemp- 
tion having  been  made  of  the  McMurray  claim,  and  the 
time  of  redemption  having  expired,  the  sheriff  executed  and 
delivered  to  the  plaintiff  a  deed  therefor,  dated  July  9,  1872, 
which  was  on  the  same  day  duly  recorded,  and  on  the  27th, 
of  said  month  the  <;ertificate  of  record  was  presented  to  Cur- 
rin by  plaintiff)  who  instructed  him  to  deliver  his  deed  to 
Yanschoiack,  and  demanded  that  he  deliver  to  plaintiff  the 
deed  of  Yanschoiack,,  Currin,  by  order  of  Yanschoiack,  re- 
fused to  deliver  said  deed  to  plaintiff,  and  Yanschoiack  and 
wife  refused  to  make  a  title  to  the  lands  therein  mentioned 
to  the  plaintiff;  that  Currin  still  holds  the  deed  of  plaintiffs 
and  wife  to  Yanschoiack,  with  instructions  to  deliver  it  to  the 
latter;  that  by  reaspn  of  the  premises  plaintiff  is  damaged 
in  the  sum  of  one  hundred  dollars.  The  defendants  inter- 
posed a  demurrer  to  the  complaint^  which  was  sustained  by 
the  oourt  below. 


>/C\    J    '    J 
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IwiiTOcmi  df  Fitch ^and  R.  S,  Sirahaiv,  for  44>pellant. 


In  law,  a  contract  for  the  sale  of  land  is  simply-  treated 
w  m  execntoij  agreement,  while  i»  equity,  it  is  CQnsi^^rea 
^  ezeouted,  and  the  vendee  ia  treated  as  the  equital>le  owner 
Of  the  land,  and  the  vendor  as  the  trustees  ^  th^ .  legil  tiU^ 
fcr  thd  benefit  ,ft^^1he  vendee.  .  (Leading  Cases  in,  ^q.^  ^1. 

It  is  the  duty  of  the  court  to  make  an  ^f^^eipaent  effective 
if  pos6i|>l^.  ut  res  magis  valeatj,  quam  pereat.  •  AiB  to  the  aub^ 
/ect-anatter  of  a  cQntr^cf^  .^^rinsic  evidex^ce  mt^j  and  .must 
be  received.and  used  to  make  it  certain  if  nepeesary  for  that 
pnrpose;  as  when  aparty,oonyeya>all  bis  real  f^^tate  by  deed^ 
describing  it  as  all  my  Teal. estate,  without  any  other. descrip- 
tioD,  the  instrument  is  good  and  operative,  and  evidenoe  will 
be  admitted,  to  locate,  the  premises,  (9  P^rs.  on  Coi^«  549  ;j 
17  Barbour'a  a  0.  R.  269;  21  Wend.  6*52;  2  Ve3ey,/r-  589> 
13  Peters,  .89.).. 

A  promise  to  do  what  the  promisor  has  not  the  present 
power  to  do,  it  not  being  impossible^  illegal  nor  Wnoral, 
is  a  good  ooosider^ti^n.  for  the  promise  of  another,  r^l  Pars., 
on  Con.  460.)     .... 

Trust  and  confidence  are  a, sufficient  consideration  to  upr 
bold  an  midertaking  on  the  part  of  the  Iru^te^.  (Id.  447.) 
Time  is  not  generally  depni^d,  in  equity,  to  be  of  the  e*- 
snoe  of  the  contract,  unless  thci  parti^  l^ave  ^xpressly  so 
treated  it,  or  it  necessarily  follows  from  the  nature  and  con- 
sequences of  the  contract.     (1  StorVa.  Eq.,  §  77 Q.) 

Where  delay  may  be  accounted  for  upon  the  ground  of  the 
state  of  the  title,  it  will  not  prevent  a  specific  performance 
^ing  decreed,  where  time  is  nbt  treated  by  the  parties  as 
of  tbe  essence  of  the  contract     (2  Leading  Cas.  in  Eq.,  part 

?)  p.  14.) 

Where  theite  is  nothing  special  in  the  nature  of  tbe  prop- 
erty, or  of  the  purposes  for  which  it  is  intended  to  be  pur- 
chased, although  a  pafticulii'  day  may  be  fixed  for  the 
completion  of  the  contract,  equity  considers  the'  general 
object  to  be  the  sale  of  tte'  pi-emises, '  and  the  particular 
day  named  as  merely  formal     Cdurts  of  equity  look  to  the 

-  \ 
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subetanoe  of  thf  coptrac^  and  do^  not  fallow  small  matters 
of  variance  tb  d^eaf  them.  '  (3  leading  Cias.  in  Eq., 
part  2,  p.  18;  Sug.  on  Vendors,  chap.  5,  p.  313;  1  Stoiy's 

Tim6  .^ied  f 6r  'tjhie  performance  may  he  -waived  by  'Ae  acts 
of  t£^'  parties:;  "(Su^.  6n  VeAdirs,  §  %  306^1^" 307,  S08; 
Id*  §2;29$;'29Si,)  ■'    .  '  ' 


chaseifs 

(14  Bkrh.  S:  C.  688.) 

The  state'  6t  the  title  when  the  coititract  was  enferfed  into 
is  not  paaterial.  '  It  ie  sufficient  tt  'a  gobd  tiflecan  be  made 
at  tbe  tjfme  of  i)ye  decree.  (2  Leading  tliasi  in  Bq.,  part  3, 
pp..  15/ 16,  80 ;  Sug.  pA'Vend.  3|t)3,  §  3}  1  Story's  Eq.,  § 
I^TS  ;  7  Vesiey,  202 ;  5  ComAtock,  60.)'  '• . 
\  A  delivery  may^  be  either  absolute,  that  is^  to  the  grantee 
himself',  or  to  ,^  third  per^son  to  liold  until  some  condition^ 
be  perforfned  on  the  part  of  "the  grantee;  in  which  last  6afie 
it  is  not  delivered  as  a  deed,  but  a^  an  escrow;  that  is,'  A 
scrowl  or  writing  which  is  ilot  to  take  effect'  as  a  deed  until 
the  conditions  be  performed,  and  then  it  i^  a  deed  to  all  in* 
tents' ahd  purposes.  (1  Blackstone,  866;  Chitty  on  Con.  8; 
3  Hilliard,  437;  §  89;  Id.  440,  §§  96,.  96;  8  Washb.  on 
Eeal  Prop.  268,  272 ;  14  Ohio,  '307:)  ' 

As  a  geherftl  rule  the  delivery  of  a  deed  is  complete  when 
the  grantor  has  put  it  beyond  hid  power  to  revoke  or  i^ 
claim  it  (6  KhK  Dig!  186,  §  4.)  Equity  wiU  decree  the 
specific  delivery  of  a  deed  to  the  party  entitled  theretow  (1 
Leading  Cas.  in.  Eq.  692;  1  Story's  Eq.  §  703;  Willard's 
Eq.  307.) 

E.  0.  Brohumgh  and  W.  W.  Thager,  for  Besp<mdenta. 

« 

Time  was  the  essence  of  the  original  agreement  (3  Par- 
sons pn  Con-  383;  2  Story's  Eq.,  §§  787,  793.) 

Theie  must  have  beon  consideration  for  the  alleged  con- 
tract for  extension  of  time.  (1  Pars,  on  Con.  427,  468 ;  21 
Conn.  476.) 

The  execution  and  deposit  of  the  deed  by  appellant  was 
not  a  consideration!  for  the  ^  reason  that  appellant  had  no 
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tide  or  assurance  of  title  to  the  land  described  in  his  deed 
at  the  time  he  so  executed  and  deposited  it  There  ie  a 
want  of  mutuality  in  the  said  alleged  second  agreenient. 

A.  is  not  hound  by  a  promise,  without  consideration,  that 
at  a  future  day  he  will  sell  property  to  B.,  unless  the  lattet 
^  likewise  bound  on  hid  part  to  purchase  of  A.  when  that 
time  arrives.  (Pars,  on  Con.  448,  449;  13  111.  140;  12 
Barb.  502;  12  How.  126;  1  John.  Cfh.  R  281,  870;  6  Paige, 
Ol  R.  288 ;  2  Stoiy's  Eq.  Jur.,  §  776.) 

And  the  question  of  mutuality  depends  on  the  terms  of 
tie  contract  itself,  not  upon  circumstances  arising  after  it  is 
made.    (Cooper  v.  Perm,  21  Cal.  403.) 

The  alleged  agreement  for  exteusioii  of  time  was  oral,  and 
within  the  Statute  of  TVauds,  and  void.  (15  John.  200;  9 
Wend.  68 ;  5  Bam.  and  Alolph.  36 ;  6  Meeson  &  Welsby,  116 ; 
2  Stoi/s  Eq.  Jur.,  §§  767,  762,  768,  770fls  776 ;  1  John.  Ch. 
274;  2  Edw.  Ch.  445.) 

Nor  can  such  oral  agreement  be  so  connected  with  the  writ- 
ten deeds  as  to  relieve  it  of  thid  objection,  since  a  contract 
cannot  exist  partly  in  parol  and  partly  in  writing.  (3  Pars, 
(m  Con.  18, 14;  1  John.  Ch.  R  273.) 

Neither  was  the  delivery  of  the  deeds  to  Cnrrin  a  part 
perfonnance  of  such  parol  contract,  such  as  to  tate  it  out 
of  the  statute.  (2  Story'a  Eq.  Jur.,  §  762;  2  Lead.  Cases  in 
Eq.  527.) 

Not  only  must  a  contract  foir  the  sale  of  lands  be  in  writ- 
ing, under  the  statute,  but  the  lands  must  be  certainly  de- 
scribed in  the  writing,  so  as  to  be  capable  of  identification 
without  reference  to  extrinsic  proof.  (Talman  et  ah  v. 
Franklin,  3  Duer,  395,  405;  Pipkin  v.  James,  1  Hump. 
(Tenn.)  325;  Brown  on  Stat.  Frauds,  §  385.) 

A  contract  which  is  required  to  be  in  writing  under  the 
Statute  of  Frauds,  must  be  averred  to  be  in  writing  by  the 
pleader.  (1  Van  Sandtv.  PI.  266,  267;  16  Barb.  365;  17 
Barb.  141 ;  2  Duer,  '609,  626;) 

By  the  Ocrart,  MoiSHZB,  J. : 

Before  the  court  will  exercise  its  extraordinary  jurisdio- 
ti(m  of  enf oroiibg  a  sp^fie  petif ormance  it  must  appear  tiiat 
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|th&  agreenDemt  Bougl^  to  be  enforced  is  £air  aad  justyinutual 
in  its  character  and  certain  in  its  terms.  The  written  agree- 
ment pf  May  4^  1872,  contaiued  neither  the  State,  county, 
^township,  range  nor  section  in  which  the  lands  were  situated, 
aijd  could  not  be  enforced  by  reason  of  its*  uncertainty.  Not 
pnly  mvist  a  ccmtract  for  the  sale  of  lands  be  in  writing,  under 
the  stktute,  but  the  lands  must  ba  certainly  described,  in  the 
writing,  so  as  to  be  capable  of  identification  without  reference 
to  extrinsic  proof. 

It  is  urged  by  the  coipisel  for  appellant  that  this  defect  is 
cured  by  the  parol  agreemeni  of  May  27,  1872>  whereby  the 
time  for  the  execution  of  the  contract,  was  extended,  and 
under  which  the  deeds  were  delivered  to  Currin.  This 
agreement  introduced  new  terms  into  the  contract.,  The 
.first  provided  for  the  absolute  exchange  of  lands  within  a 
time  certain;  the  sec(md,  after  adding  to  and  perfecting  the 
description  of  the  lands,  makes  the  performance  of  the  con- 
tract depend  upon  the  contingencgr  that  the  plaintiff  secured 
the  title  to  himself.  Courts  of  equity  will  not,  ordinarily, 
compel  the  specific  performance  of  a  contract  with  variations 
or  additions,  or  new  terms  to  be  made  and  introduced  into 
it  by  parol  evidence,  for  in  mch  a  case,  the  attempt  is  to  en- 
force a  contract,  partly  in  writing  and  partly  by  parol,  and 
courts  of  equity  deem  the  writing  to  be  higher  proof  of  the 
real  intentions  of  the  parties  than  any  parol  proof  can  gen- 
erally be,  independently  of  the  objection  which  arises  under 
the  Statute  of  Frauds. 

Another  objection  to  the  binding  obligation  of  the  parol 
agreement  is  in  the  want  of  mutuality.  At  the  time  of  the 
execution  of  the  deed  by  Whiteaker  and  wife,  Whiteaker  had 
no  legal  title  to  the  land  conveyed.  In  this  State  there  is 
no  dower  in  an.  equity.      (Farmer  v.  Loomis,  2  Or.  29.) 

The  wife  of  the  plaintiff  only  acquired  a  right  of  dower 
upon  the  execution  of  the  deed  to  her  husband  by  the  sher- 
iff, and  this  she  cannot  be  oconpeUed  to  coufer.  Whiteaker, 
therefore,  could  not  be  compelled  to  make  ''a  good  and 
sufficient  deed,"  and  a  want  of  mutuality  forbids  8U<ih  a  de- 
cree against  the  defendlint.  The  contraot  set  up  in  the 
ccMnplaint  is  neither  certain  in  its  tennB  nor  mutual  in  ito 
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cbracter,  and  the  court  below  prpperly.  swtained  tba  demiix- 
ler. 

Decree  of  the  court  below  affirmed. 


STAT:E  of  OREGON,  AppeUant,  v.  CHARtES  BROWN 

Respondent. 


Oboeb. — Ab  order  to  be  uppealable  is  one  wfaick  not  only 
ttErcct.m  a  substantial  right,  but  one  which  in  effe<;t  determines  the 

Kancc  .  op  Appeal. — ^When   the   State   appeals   in  a   criminal   action, 

no-fcloe  of  appeal  must  be  served  upon  the  respondent  in  person,  if 

hft     i9    a  resident  ci  the  county,  and  also  upon  the  clerk.     If  re- 

Bpoz&dlent  is  not  a  resident  of  the  county,  notice  must  be  served  upon 

hia    cittomey  and  also  upon  the  clerk,  and  the  return  should  show 

1\isl1   tlie  respondent  is  not  a  resident  of  the  county. 

Ap^^rao*  from  Lane  County. 

^Yiia  cause  came  on  to  be  heard  in  this  Court  upon  a  mo- 
^S^oii  to  dismiss  the  appeal  made  by  the  respondent's  coun- 
sel, for  the  reason  that  the  transcript  exhibits  no  judgment 
made  and  entered  in  the  court  below,  and  f  r  the  further  rea- 
son that  the  notice  of  appeal  has  not  been  served  as  by  law 
required.  The  return  upon  the  notice  of  appeal  is  as  follows : 
"I  hereby  certify  that  I  served  the  within  notice  of  appeal 
npon  J.  A.  Stratton,  the  attorney  for. the  within  named  de- 
fendant, and  upon  Joel  Ware,  clerk  of  said  Circuit  Court, 
on  the  7th  day  of  February,  1873,  in  Lane  County,  and 
State  of  Oregon,  by  delivering  to  each  of  them  a  copy  of  the 
within  notice,  certified  by  me  to  be  true  copies  thereof." 
Dated  and  signed  in  the  usual  manner. 

Boise  &  WUUsj  for  the  motion. 

F.  A.  Chenoweth,  contra. 

By  the  Court,  McAkthto,  J. : 

The  record  shows  that  Brown,  the  respondent,  was  indicted 
in  the  Circuit  Court  of  the  State  of  Oregon  for  the  County  of 
I4UI6,  on  December  10,  1872,  for  the  crime  of  larceny  in  a 
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shop.  He  was  duly  arraigned^  and  after  arraignment  Ms 
counsel  filed  a  general  demurrer  to  the  indictment,  which, 
after  argument  of  counsel  and  due  consideration  by  the 
court,  was  sustained,  and  the  following  entry  in  relation 
thereto  was  made  in  the  journal  of  said  court :  ''At  this 
time  the  demurrer  filed  in  this  cause  by  defendant's  attor- 
ney, J.  A.  Stratton,  Esq.,  and  argued  on  the  11th  inst,  was 
by  the  court  at  this  time  sustained,  to  whidi  ruling  of  the 
court  the  district  attorney,  F.  A*  Ohenoweth,  then  and  there 
excepted/'  This  entry  is  of  date  December  — ,  1872. 
Further  than  this  there  appears  to  have  been  no  action  taken 
by  the  court  below,  and  the  appeal  is  from  this  naked  order 
sustaining  the  demurrer.  There  was  no  judgment  dismissr- 
ing  the  indictment  and  discharging  the  defendant,  and  as 
there  was  no  trial  had  and  no  verdict  against  the  defendant^ 
there  was  no  judgment  of  conviction  under  the  indictment 
Upon  this  state  of  facts  the  question  arises.  Is  the  order  above 
set  forth  an  appealable  order?  The  question  must  be  an- 
swered in  the  negative.  An  order  to  be  appealable  must  be 
one  not  only  affecting  a  substantial  right,  but  one  which,  in 
effect  determines  Ihe  action.  It  cannot,  with  any  show  of 
reason,  be  claimed  that  an  order  merely  sustaining  a  demur- 
rer necessarily  determines  the  action,  for  upon  such  order 
some  further  action  must  be  taken  by  the  court  before  it  can 
possibly  be  held  to  be  final.  There  must  be  a  judgment  in 
the  technical  sense  of  the  word  on  the  demurrer;  and  this 
view  is  strengthened  and  fortified  by  subdivision  1  of  §  227 
of  the  Criminal  Code. 

■In  relation  to  the  service  of  the  notice  of  appeal,  the 
Criminal  Code,  §  232,  requires  that  if  the  appeal  be  taken 
by  the  State,  as  in  this  case,  the  notice  must  be  served  upon 
the  defendant  if  he  be  a  resident  of  or  imprisoned  in  the 
county.  The  return  of  the  sheriff  shows  that  the  notice  in 
this  case  was  served  on  J.  A.  Stratton,  the  attorney  for  the 
respondent,  and  upon  Joel  Ware,  the  clerk  of  the  Circuit 
Court  aforesaid.  It  does  not  show  that  the  respondent  was 
.served  with  the  notice,  neither  does  it  show  that  he  was  not 
a  resident  of.  the  said  county,  or  that  he  could  not  be  found 
therein.     In  order  to  give  this  Court  jurisdiction  the  retarii 
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on  tke  BOtio^  of  appeal. should  show  that  the  same  was  seired 
upon  the  derk  and  the  respondent^  or  that  it  waa  served  upon 
the  clerk ;  that  the  respondent  oould  not  after  due  and  dili- 
gent search  be  found  in  the  county  and  that  it  was  served 
upon  the  respondent's  counsel.  :  It  follows  that  the  motion 
should  be  allowed  and  this  appeal  be  dismissed.  ,  It  is  so 
ordered. 
Appeal  diamissed. . 


<^' 


BUKRELL  B/TAYLOE,  Respondent,  y.  T.  PATTERSON 

&  CO.,  Appellants. 


BiLEr  ow  'SiUMmOTfB^Wmax  Apfbal  vat  bb.  J^usvaiivbd  wixhous. — 
Itiinqt  a  su^cieiit  ground  to  dismias  aj>  app,eal,  that  90  bUl  of  ez-- 
ceptians'  was,  filed  in  the  case,  if  any  of  the  errors  assigned  other- 
wise appear  upon  .the  r^rd. 

PUBADI50 — COMPLAiWT  NEE3)   NOTT  ALLEGE   A   CONTRACT   Ilf   WRmNG   FOB 

Gold  Coin. — Although  our  statute  requires  (or  at  least  contem- 
plates) that  a  contract  for  thi;  payment  of  'gold  poin,  to  be  valid, 
must  be  in  writii^  yet  thp  rules  of  .pleading  ,in  such  cases  do  not 
require  the  complaint  to  allege  that  such  agreement  was  in  writ- 
ing. 
Idbm.— The  statute  above  refered  to,  and  commonly  known  as  the 
''Spedflc.  Contract  Aet/'  does  not  operate  to  change  the  rules  of 
pleading  in  actions  to  recover  gold  coin,  but  only,  requires  a  differ- 
ent character  of  evidence.  Query,  Whether  the  weight  of  author- 
ity does  not  maintain  that  a  recovery  may  be  had  for  gold  coin, 
on  a  verbal  agreement,  independent  of  statutory  aid? 

Appeal  from  Multnomah  Couaty. 

This  ^jftion  was  brought  to  recover  the  sum  of  $6788.60 
in  gold  coin,  claimed  to  be  due  as  follows:  "That  here* 
tofore,  to  wit,  on  or  about  the  291h  day  of  June,  1871,  the 
defendants,  as  copartners,  under  the  firm  name  of  T.  Pat- 
terson &  Co.,  entered  into  a  contract  with  the  pl&intifiF.  and 
in  writing  requested  him  to  engage  in  service  for  them,  the 
defendants,  in  the  capacity  of  editing  and  writing  for  the 
certain  newspaper  then  and  still  publish^ii  in  Portland, 
Oregon,  known  and  called  the  "Daily  Oregon  Herald," 
and  the  "Weekly  Oregon  Herald,'*  and"  the  defendants  then 
and  there  promised  and  agreed  to  and  with  the  plaintiff  that 
tbej,  the  defendants,  would  pay  plaintiff  for  such  labor  and 
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service  all  his  expenses  in  removing  from  the  town  of  Mex- 
ico, Missouri,  to  Portland,  Oregon,  and  also  the  sum  of  $50 
in  gold  coin  per  week,  for  each  and  every  week  that  plaintiff 
should  be  so  engaged  in  and  upon  said  newspaper  in  the  ca- 
pacity aforesaid.  The  defendants  also  promised  and  agreed 
that  the  employment  and  service  of  the  plaintiff  aforesaid 
should  be  permanent." 

Plaintiff  then  alleges  that  there  is  a  balance  due  him  of 
$15.50  in  gold  coin,  for  expenses  in  removing  from  Mexico, 
Missouri,  to  Portland,  Oregon,  and  a  balance  of  $829  in  gold 
coin  for  his  services  as  editor  of  the  'TEerald"  newspaper  at 
$50  per  week. 

Bespondent  also  claims  $1000  in  gold  coin  as  his  oommis* 
sion  for  services  rendered  by  him  for  appellants  at  their  re- 
quest, in  negotiating  the  sale  of  the  "Oregon  Herald'*  news- 
paper concern  to  the  "Oregon  Herald  Printing  Company," 
in  January  and  February  1872. 

Each  of  these  allegations  was  denied.  Upon  the  trial, 
the  jury  returned  a  verdict  in  favor  of  respondent  for  $650 
in  gold  coin.  Appellants  moved  for  a  new  trial,  which  mo- 
tion, after  argument,  was  overruled,  whereupon  this  appeal 
was  taken.  The  notice  of  appeal  specifies  error  in  Ihe  re- 
fusal of  the  court  to  give  instructions  asked  for  by  appel- 
lants, as  well  as  other  errors  of  law  occurring  at  the  trial. 

No  bill  of  exceptions,  setting  forth  the  errors  complained 
of,  is  contained  in  the  transcript.  Respondent  moved  to  dis- 
miss the  appeal  upon  this  ground;  but,  after  argument,  the 
motion  was  overruled,  for  th^  reason  that  the  fourtk^ground 
of  error  assigned  appeared  upon  the  i:ecord,  to  wit:  For  er^ 
ror  in  rendering  judgment  in  gold  coin."  Thereupon,  by 
leave  of  court,  the  argument  of  this  cause  was  heard  upon  the 
fourth  ground  of  eiror,  as  above  set  forth,  without  printed 
briefs. 

E.  D.  Shatiuch,  for  Bespondent 

Thayer  &  WilliaTns,  and  William  Strong,  for  Appellants. 
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^ ■■■JIUJJIIH  ■  —  I ■ ■ 

By  tlie  Court,  Bonham,  J. : 

In  this  case  it  was  argued,  by  counsel  for  appellants,  that 
inasmuch  as  the  complaint  does  not  charge  that  there  was 
a  contract  in  writing  between  pjaintiff  and  defendants  for 
the  payment  of  gold  coin,  the  court  erred  in  rendering  judg- 
ment for  gold  coin,  nan  obstante  verdicto.       Eespondent'a 
counsel  argued  that,  by  a  fair  construction  of  his  pleading,  in 
getting  forth  the  count  for  services  as  editor  of  the  "Herald" 
at  $50  per  week,  it  is  averred  that  the  contract  for  such  sei^ 
vice  and  compensation  was  in  writing;  but,  that  if  the  court 
should  hold  that  such  contract  is  not  alleged  to  have  been 
m  ^ting,  it  would  be  inmiaterial,  as  such  omission  would 
not  te  fatal  to  plaintiffs  right  to  recover  gold  coin.     That, 
to  recover  upon  a  contract  whidi  the  statute  requires  to  be 
vx  "Writing,  it  is  not  necessary,  by  the  rules  of  pleading,  to  so 
«^w,  but  that  it  is  only  necessary  to  prove  that  the  contract 
^as  in  writing;  and,  that  the  presumption  is,  that  such  proof 
was  adduced  upon  the  trial.  , 

Plaintiff,  in  his  complaint  as  hereinbefore  set  out,  only 
charge  that  defendants  "entered  into  a  contract  with  the 
plaintiff,  and  in  writing  requested  him  to  engage  in.  service 
for  them  *  *  *  as  editor  of  the  'Herald'  newspaper  ;*' 
but  does  not  directly  aver  that  defendants  imdertook  and 
promised  in  writing  to  pay  $50  per  week  for  such  service  in 
gold  coin.  By  the  rule  which  requires  that  a  pleading  shall 
be  most  strictly  construed  against  the  pleader,  we  do  not 
thmk  that  any  of  the  demands  of  plaintiff  are  sufficiently 
diarged  to  have  been  based  upon  a  contract  in  writing  for  the 
payment  of  gold  coin. 

The  next  question,  then,  is,  whether  it  is  necessaiy  to  the 
right  to  recover  gold  coin  to  aver  that  the  contract  for  its 
pajTuent  was  in  writing.  Some  of  the  authorities  hold  that 
wkre  the  statute  requires  a  contract  to  be  in  writing  tbe 
pleading  is  defective  which  does  not  so  aver.  (Esiep  et  al.  v. 
Burhe  et  al.,  1'9  Ind.  87;  Le  Roy  v.  Shaw,  2  Duer,  626; 
Thurman  v.  Stevens,  Id.  609.) 

•  And   while    there  are    some  good  reaisons    for   the    rule 
18  laid  down  in  the  authorities  above  cited,  and  especially 
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as  a  matter  of  practice  to  avoid  consuming  time  in  a  QOiitro- 
versy  as  to.  the  sufficiency  of  the  pleading,  yet  we  are  con- 
strained to  hold,  from  the  preponderance  of  authorities,  that 
the  rules  of  pleading  do  not  require  such  averment  (Liv- 
ingston V,  Smith,  14  How.  Pr.  R.  490 ;  Stem  v.  Drinker,  2 
E.  D.  Smith,  401 ;  Dewey  v.  Soag,  15  Barb.  365 ;  Washburn 
V.  Franklin,  28  Id.  27;  Biting  v.  ,Vanderlyn,  4  John.  237; 
State  of  Indiana  v.  Woram,  6  Hill,  33 ;  Cozine  v.  Orahojn,  2 
Paige,  177 ;  Chaplin  v.  Parrish,  11  Id.  405 ;  Lannb  et  at  v. 
Starr,  1  Deady,  350;  Hedges  v.  Strong,  3  Or.  18.) 

In  the  first  case  above  cited  (Livingston  v.  Smith,  14  How. 
4ft0),  the  plaintiff  sued  for  the  specific  performance  of  a 
contract  for  the  sale  of  land;  and  omitted  in  her.  complaint 
to  set  out  that  the  contract  of  sale  was  in  writing;  to  which 
defendant  demurred  for  that  reason.  Mr.  Justice  Harris, 
in  overruling  the  demurrer,  said :  "The  pleader  may  be  sup- 
posed to  know  that  when  he  alleges  an  agreement  of  this  de- 
scription he  alleges  what  has  no  legal  existence  if  it  be  not 
in  writing.  In  the  sense  in  which  I  am  now  considering  the 
question  the  fact  itself  does  not  exist  if  there  be  no  written 
proof  of  it.  When,  therefore,  as  in  this  case,  the  pleader 
alleges  the  existence  of  an  agreement  which  would  be  void 
if  not  in  writing,  it  should  be  treated  in  pleading  like  any 
other  fact>  and  assmned  to  be  true  unless  controverted  by  the 
adverse  party.  If  after  this  issue  shall  be  disposed  of  (the 
demurrer),  the  defendant  shall  see  fit  to  put  in  issue  the  ex- 
istence of  the  agreement  stated  in  the  complaint,  the  plain- 
tiff will  of  course  fail  upon  the  trial  of  that  issue,  unless 
she  can  prove  her  allegation  by  producing  written  evidence 
of  the  agreement.  She  will  fail,  not  for  the  want  of  suffi- 
cient allegations  to  sustain  her  action,  but  for  want  of  suffi- 
cient evidence  to  sustain  such  allegations.'^ 

In  the  case  in  hand,  although  the  plaintiff  demands  judg- 
ment for  the  entire  sum  claimed  ($5788.50),  in  gold  coin, 
yet  he  fails  to  allege  that  the  agreement  was  to  pay  coin  for 
any  of  the  services  rendered,  except  that  of  editing  the 
"Herald"  newspaper  at  $50  per  week,  and  for  such  service 
he  claims  that  there  was  due  him  a  balance  of  $829  in  gold 
coiti.     The  presumption   then   would  be,  in  the  absence  of 
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any  showing  to  the  contrary,  that  the  jury,  in  their  verdicJt 
for  $650  in  gold  coin,  based  their  finding  on  the  claim  of 
plaintiff  for  a  balance  of  $S29  dne  him  as  editor  of  siich 
^'Herald**  newspaper.  In  the  absence,  then,  of  any  shotting 
that  the  jury  erred  in  finding  for  gold  coin,  aJs  expressed  in 
tbeir  verdict,  or  that  the  court  erred  in  its  judgment  for  g6ld 
coin,  based  thereon, /we  find  from  the  transcript  of  the  reo- 
«^  otx  file  no  error  in  the  proceedings  of  the  court  below.* 
Ixidgment  affirmed. 


i. 


E.  D.  SHATTTTCfK,  Assfi^ee  of  J.  B.  HARKER,  Respon- 
.  dent,  V.  J.  S.  SMITH  and  W.  K.  SMITH,  A'ppellants. 

ItaroEB  or  PKRFOBiuJfOB. — II  a  party  purchase  property  and  agree  to 
pay  therefor  in  other  property  at  a  stipulated  Taluation,  on  a  day 
certain,  he  must  tender  performance  hy  offering  to  convey  on  that 
day,  otherwise  the  party  to  whom  the  d^bt  h  owing  may  ele^st  to 
eonaider  the  debt  a  inoney  obligation  to  the  extent  of  such  valua- 
tion, and  may  .ana  for  its  recovery  in  money. 

CORTBACT    BASED    UPOIf    A    SEPABATX,  AOBSEMENT    INVOLVIira    DlffiaiBHT 

Pabtixs — ^KoT  Yaud^  Whcn. — ^A'  contract  cannot  be  predicated 
upon  a  separate  agreement  between  different  parties,  unless  thera 
has  been  a  novation  by  which  tiie  new  parties  in  the  separata 
agreement  agree  to  accept  the  performance  in  the  first  contract  as 

.    a  couBideration  for  the  second, 

iHSTsucnoRs  Upon  mebb  Abstbaot  pBOPOsmoKs  or  Law  mat  be  Hb- 
FtTBED. — It  18  not  error  for': a  court  to  refuse  to  instruct  abstract 
propositions  of  law,  however  correct,  or  to  instruct  as  to  a  hypo> 
tlictical  case  upon  which  the  juiy  is  not  called  upon  to  pass. 

Appeal  from  "Mnltnomali  County. 

About  the  18fli  of  October,  1869,  J.  B.  Harker    entered 
into  a  written  contract  with  the  appellants  and  one  J.  H. 

Hayden,  who  were  then  the  owners  of  a  steam  saw-mill  in 

■  I  '  - ■    ■  ■  ■  I  I  ■    I      I  I.  ■       I    ...     I      ,    I .  , , . 

Another  view  of  the  question  involved  in  this  case  is  suggested  1^ 
fwoit  decisions  holding  that,  in  the  absence  of  any  statutory  authority, 
ttemhraced  in  our  Specific  Contra^ct  Act  (Mis.  Laws.  ch.  54,  i  1),  a 
Judgment  for  gold  coin  is  authorized  upon  proof  of  a  verbal  contract  for 
its  payment.  But  without  expressing  an  opinion  on  this  view  of  the 
jveition,  the  attention  of  those  of  the  profession  who  may  be  interested 
in  their  perusal,  is  invited  to  the  following  reported  cases :  Chrysler  v, 
^«Roii  (43  N.  Y.  201>.) ;  Kellogg  i>.  Sweeney  1(46  N.  T.  291) ;  Aug.  No. 
AsMrican  Iaw  Beg.  448. 
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the.cityr  of  Portlaad,  aja4  ihei  block  of  ground  on  which  the 
same  is  situate,  and  doing  business  as  copartners^  by  the 
firm  name  of  Hayden,  Smith  &  Co.,  by  the  t^rms  of  which 
cooatract  it  was  provided  that  on  the  Ist  day  of  April,  1870, 
Harker  should  pay  to  said  firm  the. :  sum  of  $14,000  in 
coin,  in  consideration  wheiedf  he  shoidd  become  a  member  of 
said  copartnership,  nnd  the .  owner  of  an  undivided  one- 
fourth  interest  in  said  mill  and  block  ,of  ground,  with  all  the 
appurtenances.  It  was  also  further  provided  that  on  eaid 
1st  day  of  April,  1870,  an  account  should  be  taken  of  thie 
stock  on  hand  at  said  mill>. consisting  of  sawed  lumber,  etc., 
and  that  as  soon  thereafter  as  the  value  thereof  was  ascer^ 
tained,  Harker  shoulpl  pay  to  said  firm  one-fourth  thereof 
in  coin,  and  own  an  undivided  Qne*^urth  interest  in  the 
same,  and  that  thereafter  such  new  copartnership,  to  con- 
sist of  Harker,  Hay  den  and  the  two  Smiths,  should  carry 
on  its  business  under  the  firm  name  of  Harker,  Smith  & 
Co.  On  the  same  day  another  contract  was  entered  into 
between  Harker  and  the  two  Smiths,  by  the  tetms  of  which 
it  was  agreed  that  Harker  should,  on  or  before  the  1st  day 
of  April,  1870,  convey  to  the  appellants  an  uTid^'^^''^'*cl  in- 
terest in  a  certain  five-acre  tract  of  land  within  tlie 
corporate:  limits  of  said  city  of  Portland  at  the  agreed  valua- 
tion and  price  of  $9838.83  1-3  in  coin.  This  contract  between 
Harker  and  (he  appellants  appears  to  be  lost,  and  there  was 
a  wide  difference  between  the  parties  as  to  the  nature  and 
constructicm  of  it. 

Harker  testifies  that  it  "wtis  a  trade  of  a  two-thirds  in- 
terest in  five  acres  of  ground  for  a  one^fourth  interest  in 
another  block  of  ground  and  sawmill,  machineiy  and  articles 
pertaining  thereto,  valued  at  $14,000,  and  that  said  two- 
thirds  interest,  in  the  five  acres  of  ground,  was  to  be  valued 
at  $9833.33  1-3 ;"  while  J.  S.  Smith  claims  that  Hari^er  was 
to  be  paid  for  the  land  appellants  purchased  of  him  by  ob- 
taining credit  on  the  books  of  Hayden,  Smith  &  Co.  for 
its  value,  provided  he,  Harker,  should  at  the  same  time  com- 
ply with  the  remaining  provisions  and  terms  of  his  aforesaid 
contract  with  Hayden,  Smith  A  Co.  After  these  two  writ- 
ten   agreem^ents,,  the  one   between   Harker    and    Hayden, 
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SnitK  &  Co.,  and  tb^  other  between  Horker  and  appellants, 
'^i  been  signed,  and,  on  the  same  day,  October  18, .  1869, 
a ie^d  wajB  drawn  up  by  J.  S.  Smit|i,,and  dated  as  of  that 
^^y,  to  be  executed  by  Harker  and  wife,  conveying  to  .the 
^pejlanta  said  two-thirds    interest .  in  ^  said    five    acres  of 
ground  for  the  consideration    of  $9333.3.3  1-3  in  coin.    This 
deed  was.  not  executed  until  some  time  afterward,  and,  when 
eiecuted,  was  placed  upon  record  by  Haxkiar,  prior  to  April 
1,  1870,  and  the  appellants  took  tpossession  of  the  land  by 
virtoe  of  that  conveyance.      Harder,  wiicn  the  lat  of  April, 
1870,  arrived,  was  unable  to  complete  his  contemplated  pur- 
chase of  an  interest  in  the  saw-mill  property,  and  finally  pro- 
ceedings in  bankruptcy  were  instituted  against  him,  to  com- 
promise which  he  conveyed  hia  property  to  the  respondent 
as  his  assignee.     Appellants,  refusing  t^- pay  said  assignee 
the  agreed  value  of  $9333;33  1-8  for  said  land  conveyed  by 
Harker  to  them,  this  action  was  brought  by  the  respondent 
seeking  to  enforce  the  payment  of  the  said  sum  with  interest 
from  October  18,  1869,  and,  upon,  the  trial,  he  obtained  fi 
judgment  against  them  for  said  amount,  and  from  that  judg- 
ment this  appeal  is  taken^    :  The  errors  complained  of  consist 
m  the  charge  of  the  court  to  the  jury,  and  his  refusal  of  other 
instructions  asked  for  by  the  appellant     The  following  are 
the  instructions  given  by  the  court. and  excepted  to: 

"Defendants  could  not  put  Harker  in  default  so  as  to 
daim  to  retain  the  land  mentioned  in  the  complaint,  with- 
out paying  for  it,  unless  the  deed  of  Sayden,  Smith  &  Co., 
to  the  real  property  mentioned  in  the  agreement  for  a  co- 
partnership, was  made  out  and  tendered  to  Harker  on  the  1st 
day  of  April,  1870,  unless  Harker  waived  all  claion  to  have 
•a  deed  tendered. 

"If  a  party  purchase  property,  and  agree  to  pay  therefor 
in  other  property  at  a  stipulated  valuation,  on  a  day  certain, 
he  must  tender  performance  by  offering  to  convey  on  that 
day,  or  otherwise  the  party  to  whom  the  debt  is  owing  may 
elect  to  consider  the  debt  a  money  obligation  to  the  extent  of 
such  valuation,  and  may  sue  for  its  recovery  in  money. 

^Ti  a  party  purchase  property  and  agree  to  pay  therefor 
in  other  property  at  a  stipulated  valuation,  on  a  day  certain, 
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A.  MYEBy  Appellant,  v.  C.  BEAL  et  aL,  Beapondents. 

Mobt6A<»^Statutk  of  LiMiTATioire.^rii  thiB  state  mbrtgagefl  pre- 
mises can,  in  a  certain  class  of  oases,  be  subjected  to  the  paj- 
ment  of-  the  debt  secured  by  the  mortgage  after  tbo  Statuta  of 
Limitations  has  run  against  the  notes. 

Ijm:m. — Our  Statute  of  Limitations  simply  suspends  the  remedy;  it  does 
not  extinguish  the  debt. 

BtATUite  Ooi78TBU]Bi.**^Stetion  7,  Chap.  6,  Mlaoellaneoas  Laira  oonatnMd. 

•  ,  .      '    • 

App£AL  from  Multaaomali  County. 

•     ,  '     -  '  .       .  ■  .. 

All  the  neoessary  facts  are.  stated  in  the  opinion  of  the 

Court. 
J.  N.  Dolph,  for  Appellant 

Townsend  &  BboI,  for  Bespondentek 

By  the  Courts  MoAbthtjb,  J.: 

This  is  a  siiit  brought  to  foreclose  a  mortgage  upon  cer- 
tain real  estate  in  Multnomah  County  after  the  Statute  of 
Limitations  has  rim  upon  the  notes  wbidi  the  mortgage  was 
given  to  secure.  The  appellant  is  the  assigxiee  and  owner 
of  the  mortgage,  and  Beal,  the  respondent,  is  the  grantee  of 
the  eqiiity  of  redemption.  Beal  demurred  to  the  complaint. 
The  demurrer  was  sustained  and  a  decree  rendered  dismiss- 
ing the  suit  with  costs. 

The  question  to  be  determined  is,  whether  the  mortgaged 
premises  can  be  subjected  to  the  payment  of  the  debt  secured 
by  the  mortgage,  after  the  Statute  of  Limitations  has  run 
against  the  note.  Eeason  and  the  weight  of  authority  answer 
this  question  in  the  aflSrmative.  (Sichel  v.  CarUlo,  42  CaL 
498;  McElmoyle  v.  Cohen,  13  Pet  312;  Townsend  v,  Jem- 
ison,  9  How.  (U.  S.)  413;  Sturges  v.  Crovminshield,  4 
Wheat  122 ;  Waltermire  v.  Westover,  14  N.  Y.  20.) 

The  complaint  alleges  that  a  certain  amount  is  due  on  the 
promissory  notes  set  out  and  that  a  mortgage  was  executed 
to  secure  the  payment  thereof.  The  statute  has  run  against 
the  notes  but  not  against  the  mortgage.  From  the  fact  that 
the  appellant  claims  a  certain  amount  as  due  on  the  Botes, 
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the  lespondents'  counsel  concludes  that  the  action  is  upon 
the  notes  ai^d  that  this  is  not  t  suit  to  foreclose  the  mortgage. 
Upon  no  hypothesis  ex<iept  that  of  an  implied  promise  after 
the  statute  has  run  can  this  view  he  sustained^  and  that  hy- 
pothesis is  incorrect  The  Statute  of  Limitations  in  this 
State  simplj  suspends,  the  remedy  ^  it  does  not  extinguish 
the  debt  Hence  it  was  proper  to  plead  the  notes  in  oon- 
junction  with  the  mcnrtgage.  The  entire  pleading  must  be 
construed  together,  and  when  that  is  done  we  think  that  it 
sufficiently  appears,  that  this  is.  a  suit  to  foreclose  the  mor- 
gage  set  out  Again,  it  is  claimed  that  there  can  be  no  suit 
on  this  mortgage,  for  the  reason  that  it  contains  no  cove- 
nant for  the  payment  of  money.  The  statute  (§  7,  ch.  6, 
Mia.  Laws)  declares:  "No  mortgage  shall  bet  construed  as 
implying  a  covenant  for  the  payment  of  the  sum  thereby  in- 
tended to  be  secured;  and  when  there  shall  be  no  express 
covenant  for  'sudk  paymient  ccmtained  in  the  mortgage  and 
no  bond  or  other  separate  instrument  to  secure  such  pay- 
ment shall  have  been  given,  the  remedies  of  the  mortgage 
shall  be  confined  to  the  lands  mentioned  in  the  mortgage." 
The  correct  interpretation  of  this  section  is  that  when  there 
is  a  covenant  for  the  payment  of  a  certain  sum  m  the  mort- 
gage the  remedy  shall  be  against  the  land,  and  at  the  same 
time  a  personal  judgment  may  be  obtained  to  collect  any 
amount  which  may  remain  unpaid  after  the  proceeds  of  the 
sale  of  the  mortgaged  premises  have  been  applied  to  the  ex- 
tinguishment of  the  judgment;  and  when  there  is  no  cove- 
nant for  the  payment  of  a  certain  sum  in  the  mortgage  the 
remedy  hi  against  the  mortgaged  premises  only,  and  there 
can  be  no  personal  judgment  for  any  deficit  The  absence 
of  a  covenant  does  not  destroy  the  vital  force  of  the  mort- 
gage, but  only  limits  the  operation  of  any  decree  upon  it 
to  the  described  premises.  The  mortgage  declared  on  is  of 
the  latter  class.  The  decree  in  this  suit  can  only  operate 
upon  the  particular  lands  described,  and  there  can  be  no  per- 
sonal judgment  for  any  deficit  We  think  the  court  below 
ened  in  sustaining  the  demurrer.  Hence  the  decree  is  re- 
veiaed  and  the  cause  remanded  for  further  proceedings. 
Decree  reversed. 


182  Raymond  v.  Coffet.  {6  Opc^oii 

AUGUSTINE    RAYMOND,    AppeUant^    v.    EDWARD 
COFFEY  and  JAMES  COYL,  Respondents. 

Pabol  Xvnwfcafr— Whkr  Aokissiblv  to  Fix,  a  Boundabtw— Parol  evi* 
denoe  is  admiMible  to  fix  a  boundary  which  is  yariable,  to  show 
the  location  of  a  stake  or  gtones  referred  to  in  a  deed  as  a  monument 

r 

or  to  locate  the  boundaries  where  an  ambiguity  exists  on  the 
ftlce  of  a  deed.  Sudi  evidence  is  &ot  objectionable  on  the  grottud 
that  it  alters,  varies  or  contradicts  the  written  fnitoisieDt 

InooiTBiBXxiiT  DssGsipnoNB  UT  A  Dekd — ^How  Tbbaixp. — Where  th« 
parts  of  a  description,  in  a  deed,  are  inconsistent  with  each 
other,  effect  should  be  given  to  those  consistent  and  intelligible  por- 
tions which  carry  out  the  intention  of  the  parties,  and  what  k  re- 
pugnant thetieto  rejected. ' 

Mmueb  aits  Bounds. — ^Whjen  a  pieoe  ol  land  is  oonveyed  by  metes  and 
bounds,  this  will  control  the  quantity  although  not  correctly  stated 
in  the  deed. 

Appeal  from  Marion  County. 

The  facts  are  stated  in  the  opinio(n  of  the  Ceurt 

Boise  <6  WiMis,  for  Appellant. 

Parol  evidence  is  not  admissible  to  alter,  vary  or  cdntra- 
diot  a  written  instrument.  (Code,  §  771;  1  Greenleaf  on 
Ev.,  §§  275-285;  3  Greenleaf  on  Ev.,  §  860;  2  Starkie  on 
Ev.  758-757;  2  Parsons  on  Con.,  6th  edition,  647*557;  2 
Parsons  on  Con.,  note  d,  560 ;  11  Barb.  149 ;  21  Barb.  898, 
106-8;  Moore  v.  Jackson,  4  Wend.  65, ) 

The  4^d  must  be  so  construed,  if  possible^  that  every 
word  in  it  may  be  operative.  (^Moore  v.  Jojckson,  4  Wend. 
87 ;  Jackson  v.  Blodget,  16  Johns.  178.)  No  estate  will  pass 
by  the  deed  except  such  as  will  agree  to  each  part  of  the 
description.  (Jackson  v.  Clark,  7  Johns.  R.  228 ;  Tyler  on 
Ejectment,  569l) 

The  intention  of  the  parties  as  evidenced  by  the  words  of 
the  deed  must  in  an  action  at  law  prevail.  (2  Washb.  on 
Eeal  Prop.,  side  page  681.) 

If  the  deed  speaks  by  mistake,  that  can  be  shown  only  in 
a  suit  in  equity  to  reform  the  mistake,  and  not  in  an  action  at 
law.  (1  Greenleaf  on  Ev.,  §  296 ;  Jackson  v.  SHI,  11  Johns. 
R.  218,) 

If  there  was  any  ambiguily  in  the  deed,  it  was  patent, 
and  parol  evidence  is  not  admissible  to  show  patent  am- 
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bigait^.     (X  Qr^eideBi  on  Ev.,  §  297,  ei  seq.;  2  Starkie  cm 

Ev.  rse,) 

KalZory  &  Show,  for  Bespondents. 

If  a  deed  contains  more  than  one  description^  the  first  of 
wiich '  is  entire  and  describes  the  land,  and  the  last  of  which 
ift  inconsistent  with  the  first,  the  last  description  must  be  re- 
acted.     That  description  must  prevail  concerning  which  a 
tiustake  was  the  le^t  likely  to  have  been  made.      (1  Green- 
^af  on  Ev.,  §  301 ;  2  Phillips  on  Ev.,  note  520,  top  page 
657 ;  Melvin  v.  Proprietors  of  Locks,  etc.,  5  Metcali  (Mass.) 
58-30;  3  Washb,  on  Keal  Prop.  349,  353;  li  344.) 

As  to  the  first  description  in  this  deed,  there  could  have 
l)een  no  mistake,  las  monuments  were  erected  and  found  on 
all  sides  of  the  premises  described. 

« 

By  the  Court,  Mosheb,  J»: 

The  plaintiff  brought  his  action  to  recover  a  part  of  the 
donation  land  claim  of  C.  Bertrand  and  wife,  situated  in 
township  four  south,  range  two  west,  in  Marion  County. 
The  deed  under  which  the  plaintiffs  claims  was  executed 
March  12,  1857,  by  C.  Bertrand  to  Joseph  Hebert,  and  de- 
scribed the  premises  as  ^'all  that  tract  or  parcel  of  land 
known  and  described  as  the  east  part  of  the  donation  claim 
of  C.  Bertrand.  *  ♦  *  Said  east  part,  supposed  to  con- 
tain about  two  hundred  and  twenty-five  acres,  more  or  less, 
and  bounded  on  the  north  by  the  claim  of  C.  Lambert,  on 
tbe  east  by  the  claim  of  E.  Baymond,  on  the  south  by  the 
daim  of  Louis  Bergevain,  and  on  the  west  by  the  claim 
of  Michael  Coyle.^'  The  deed  under  which  the  defendant 
claims,  was  executed  February  25,  1856,  by  C.  Bertrand  to 
M.  Coyle,  and  contained  the  following  description:  "Be- 
giuiing  at  a  stake  on  Louis  Bergevain's  north  boundary, 
thence  north  eight  degrees  east,  40.25  chains  to  a  stake  on 
J.  Lambert's  south  boundary ;  thence  with  said  boundaiy  to 
a  point  where  it  intersects  Michael  Coyle's  east  boundary; 
tlie&oe  with  said  boundaiy  to  a  point  where  it  iptersecta 
I<mis  Bergevain's  north  boundary,  to  the  place  of  beginning ; 


I 
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being  parts  of  sections  twenty-five  and  thirty-six,  in  town- 
ship four  south,  of  range  three  west"  The  issue  in  this  case 
depends  upon  the  establishment  of  the  east  boundary  of  Mi- 
chael Coyle's  land,  and  the  error  alleged  is,  that  the  court 
idmitted  oral  testimony  for  that  purpose. 

It  is  too  late  to  controvert  the  legal  proposition  that  what 
constitutes  a  boundary  in  a  deed  is  a  fact  for  the  jury  and 
may  be  proved  by  any  kind  of  evidence  which  is  competent 
to  prove  any  fact  Thus  parol  evidence  is  admissible  to  fix 
a  boundary  which  is  variable,  to  show  the  location  of  a 
stake  or  stones  referred  to  in  a  deed  as  a  monument^  or  to 
locate  the  boundaries  where  an  ambiguity  exists  on  the  face 
of  a  deed.  (Opdyke  v.  Stephens,  4  Dutcher,  89;  Brown  v. 
Willey,  42  Penn.  St.  205 ;  Waterman  v.  Johnson,  13  Pick. 
2^1  \  Blake  v.  Doherty,  5  Wheat  359,  in  which  the  court  say 
that  identity  is  the  only  question  to  be  decided  by  a  jury ;  and 
if  they  are  satisfied  the  land  held  by  the  defendant  is  the 
same  land  which  was  granted  to  him,  it  is  all  that  should 
be  required.) 

Such  evidence  is  not  objectionable  on  the  ground  that  it 
alters,  varies  or  contradicts  the  written  instrument.  In  ex- 
plaining by  oral  testimony  where  and  how  the  objects  re- 
ferred to  in  the  written  documents  were  in  fact  made  or  ex- 
isted, those  muniments  of  title  are  not  altered  by  parol 
evidence.  The  effect  and  meaning  is  explained  by  the  facta 
referred  to  in  the  writings.  In  cases  of  lines  thus  estab- 
lished variant  from  the  courses  and  bearings  expressed  on 
the  face  of  the  written  document,  the  parol  evidence  does 
not  contradict  the  deed,  but  shows  the  act  and  thing  by  oral 
evidence  of  the  fact  in  pais  to  which  the  deed  had  allusion 
and  was  intended  to  describe.  (Baker  v,  Talbot,  6  Monroe, 
180.) 

It  is  claimed  by  the  appellant  that  the  words  in  the  deed 
under  which  the  respondent  holds,  to  wit,  "being  parts 
of  sections  twenty-five  and  thirty-six,  in  township  four 
south,  range  three  west,"  constitute  the  particular  descrip- 
tion which  should  govern,  and  that  the  bej^inning  stake 
cannot  be  located  outside  of  these  sections.  The  true  rul^ 
of  construction,  where  the  parts  of  a  description  in  a  deed 
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are  inconsistent  with  each  other,  is  to  give  effect  to  those 
consistent  and  intelligible  portions  which  can^  out  the  in- 
tention of  the  parties  and  reject  what  is  repugnant  thereto. 
If  the  instrument  defines  with  convenient  certainty  what  is 
intended  to  pass  by  it,  a  subeequent  erroneous  addition 
will  not  vitiate  it.  The  description  in  the  deed  now  under 
consideration  is  by  metes  and  bounds,  and  if  the  beginning 
comer  be  established  the  whole  tract  intended  to  be  con- 
veyed can  be  easily  and  certainly  ascertained.  It  is  well 
settled  that  when  a  piece  of  land  is  conveyed  by  metes  and 
bonnds  this  wiU  control  the  quantity^  although  not  correctly 
stated  in  the  deed.  The  words  'Ibeing  parts  of  sections 
twenty-five  and  thirty-six,  in  township  four  south,  range 
three  west,"  must  therefore  be  treated  as  words  of  general 
description,  and  must  be  rejected  if  inconsistent  with  the  de- 
scription by  metes  and  bounds. 

All  the  questicms  in  this  case  have  been  authoritatively  set- 
tled by  this  Court  in  the  case  of  Lewis  v.  Lewis  (4  Or.  177), 
in  which  Upton,  C.  J.,  delivered  the  opinion  of  the  court. 
It  was  there  held  that  where  the  permanent  and  visible  or 
(ucertained  boundaries  or  monuments  are  inconsistent  with 
the  measurement  either  of  lines,  angles  or  surfaces,  the  boun- 
daries or  monuments  are  paramount,  and  there  is  no  reason 
^hy  the  locality  at  which  a  lost  stake  was  set  could  not  be 
determined  and  the  true  construction  of  a  deed  ascertained 
w  well  in  a  court  of  law  as  by  a  suit  in  equity. 

It  was  not  error  in  the  court  below  to  admit  oral  testimony 
to  establish  the  beginning  comer* 
Judgoient  affirmed* 
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JAMES  L:  bailey  and  FRANK  M.  BAILEY,  Respond- 
ente,  V.  JAMES  FRUSH,  Appellant. 

Tbial  ?ee — Must  be  Paid  by  the  tMotino  Pabtt. — Section  1033  of 
th^  Code  of  Civil  Procedure  requires  the  plaintiff  in  tre  pourt  of 
original  jurisdiction^  if  he  he  the  moving  party,  to  advance  the  trial 
fee.  If  the  defendant  1^  the  moving  pAity  in  the  court  of  originRl 
jurisdietion,  he  is!  then  required  to  advance  the' trial  fee.  But  in 
the  acppellate  court  the  appellant  ia.the : party  in  all  cases,  who  ia 
there  required  to  advance  su^h  trial  fee. 

IpEK — ^When  Payment  of,  will  not  be  Re^uibed. — ^In  ho  case  is  a 
trial  fee  required  to  he  advanced  if  it  he  made'  to  appear  to  the 
court,  by  affidavit  of  the  party^  that  he  is  unable  to  advance  thd 
same. 
.Idem — ^Appeal  max  bb  Dismissed. — If  the  appellant  in  a  cause  refuse 
or  neglect  to  advance  the  trial  fee  when  required,  the  court  may 
dismiss  the  appeal  and  affirm  the  judgment  of  the  court  below. 

* 

Appbal  from  Multnomah  County. 

This  action  was  foought  in  the  County  Court  for  Mult- 
nomah County  to  recover  a  balance  of  $320.43  for  lumber 
sold  and  delivered  by  respondents  to  appellant.  Respond- 
ents recovered  judgment,  from  which  appellant  appealed  to 
the  Circuit  Court.  When  the  case  was  called  for  trial  in 
the  Circuit  Court  it  was  suggested  that  the  trial  fee  of  twelve 
dollars  had  not  been  paid,  and  both  parties  refused  to  pay 
the  same,  each  claiming  that  the  other  was,  under  the  law, 
rex^uired  to  pay  such  fee. 

Thereupon  appellant  moved  for  a  nonsuit,  for  the  reason 
that  respondents  had  abandoned  their  cause.  The  court  over- 
ruled the  motion  for  a  nonsuit,  and,  upon  its  own  motion, 
dismissed  the  appeal  and  affirmed  the  judgment  of  the  court 
below,  because  of  appellant's  refusal  to  advance  the  trial  fee, 
to  which  ruling  of  the  .court  appellant  duly  excepted,  and 
from  which  judgment  he  appeals  to  this  Court 

Marqiuim  &  Beal  and  A,  H.  Townsend,  for  Respondents. 

HUl,  Thayer  &  Williams,  for  Appellant. 

By  the  Court,  Bonham,  J. : 

The  only  questions  presented  by  the  appeal  in  this  case 
are  the  validity  and  construction  of  §  1038  of  the    Code  of 
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Civil  Procedure,  wUch  reads  as  follows :  '^he  trial  fee  is 
to  be  paid  by  the  plaintiflf,  appellant  or  moving  party,  be- 
fore he  is  entitled  to,  or  can  claim  the  trial  or  other  pro- 
ceeding upon  which  such  fees  is  imposed ;  and  if  the  party 
paying  such  fee  prevail  in  the  action,  suit  or  proceeding,  so 
as  to  be  entitled  to  recover  costs  therein,  such  fee  shall  be  al- 
lowed and  taxed  as  a  disbursement,  and  collected  of  the  ad- 
verse party." 

Upon  the  alignment  of  this  cause  it  was  urged  by  counsel 
for  appellant  that  the  section  of  the  statute  above  quoted  is 
unconstitutional  and  void;  but,  if  valid,  that  it  required 
tte  plaintiffs  in  this  case  to  pay  the  trial  fee.  In  support 
of  the  position  that  §  1038  of  the  Code  is  in  contravention 
of  the  Constitution  of  Oregon,  counsel  cite  §  10  of  the  Bill 
of  Rights  (Code,  p.  76),  which  declares  among  other  things 
that  "justice  shall  be  administered  openly  and  without  pur- 
chase/' Also,  "that  the  right  of  trial  by  jury,  in  all  civil 
cases,  shall  remain  inviolate/'      (Code,  §  17,  p.  76.) 

Prom  these  preonises  it  is  argued  that  inasmuch  as  ap- 
peDant  could  not  obtain  a  constitutional  jury  of  twelve 
persons  in  the  County  Court,  he  had  the  unconditional 
right  to  appeal  the  cause  to  the  Circuit  Court,  and  there  de- 
mand a  jury  trial,  before  he  could  legitimately  be  divested 
of  his  property  to  satisfy  the  judgment  of  the  County  Court 
against  him. 

While  it  is  true  that  no  person  can  rightfully  be  "de- 
prived of  life,  liberty  or  property,  without  due  process  of 
law,"  yet  we  do  not  understand  that  the  language  of  the 
Constitution,  "justice  shall  be  administered  *  *  * 
without  purdiase,'*  is  to  be  given  that  broad,  comprehensive 
and  unqualified  construction  claimed  for  it  by  appellant's 
connsel. 

While  the  statute  provides  whereby  appellant  might  have 
secured  a  trial  of  his  cause,  by  a  constitutional  jury  of 
twelve  good  and  lawfnl  men,  either  bjr  advancing  the  fee  of 
twelve  dollaiTB,  or  by  swearing  that  he  was  not  able  to  do 
60,  we  do  not  think  that  the  provisions  of  the  Constitution 
cited  contemplate  that  in  civil  cases  a  party  has  the  right 
to  absolutely  demand  such  jtiry,  without  complying  with 
the  reasonable  conditions  and  requirements  of   the    statute. 
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.  The  time  has  neyer  been,  since  the.  adoption  of  our  Con- 
stitution, and  we  presume  it  never  was  before,  when  litigants 
could  conveniently  either  prosecute  or  defend  civil  actions 
and  suits  withoijt  the  expenditure  of  more  or  less  money  in 
payment  of  the  fees  of  officers  of  the  court,  witnesses,  and 
other  in.cidental  expenses. 

And  it  is  not  unusual  to  find  law  requiring  th^^e  costs 
and  expenses  to  be  advanced  or  secured  to  the  officer  or 
person  entitled  to  ihem  before  the  service  is  rendered,  It 
has  always  been  a  favorite  doctrine,  and  is  certainly  an 
equitable  one,  that  litigants  should  contribute  materially 
toward  the  expense  of  maintaining  courts  of  justice.  And, 
where  the  litigant  has  ,the  means  to  enable  him  to  do  so,  we 
can  see  no  impropriety  in  his  attorney  requiring  him  to  ad- 
vance a  retainer  before  the  trial  of  his  cause  is  proceeded 
with.  Briefly,  and  yet  without  passipg  over  points  made 
in  the  argument  without  due  consideration  we  are  disposed 
to  hold  that  the  language  of  our  Constitution  that  ^^ justice 
shall  be  administered  ^  *  *  without  purchase,"  means 
simply  that  justice  shall  not  be  bought  with  bribes,  nor 
shall  the  attendant  or  incidental  expenses  of  litigation,  in 
the  nature  of  oosts  and  disbursements,  be  so  exorbitant  and 
onerous  as  to  virtually  close  the  doors  of  courts  of  justice  to 
those  who  may  have  occasion  to  enter  there.  In  other 
words,  that  the  rights  of  the  poor  man  to  a  redress  of  his 
grievances  shall  be  equally  respected  with  those  of  the  rich, 
and  that  equal  and  exact  justice  shall  be  dealt  out  dike  to 
all. 

In  the  construction  of  the  meaning  of  the  language  of 
§  1083  of  the  Code,  we  hold  that  upon  a  trial  in  the  first  in- 
stance in  the  court  of  original  jurisdiction,  the  plaintiff,  if 
he  be  the  moving  party  in  the  trial,  is  required  to  advance 
the  trial  fee.  If  the  defendant  be  the  moving  party  in  the 
trial,  in  the  first  instance,  as  where  the  allegations  of  the 
complaint  are  all  admitted  by  the  answer,  but  new  matter 
is  set  up  by  the  defendant  by  way  of  plea  in  avoidanoe,  or 
as  a  counter-claim,  in  that  case  the  defendant  is  the  moving 
party,  and  the  one  required  to  advance  the  trial  fee;  be- 
cause the  only  issues  in  the   case  are   tendered  by  the  de- 
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i&adBJxt,  toad  40cepte.d  by  the  plaintiff;  and  the  defendant  is 
the  psuci^i  who,  l{y  his  pleading,  renders  a  trial  by  jury  nec- 
essary inthe.case^   ,.         . 

Bvtt,  ppon  appealy.the  appellant  is  the  partjr.  in  all  cases 
who  is  xequwred  to  advance  the  trial  fee,  because  the  respond- 
ent is  supposed  to  be  satisfied  with  the  trial  already  had, 
and  tlxG  appellant  is  the  party  vho,  by  his  proceeding,  makes 
the  seoond  trial  neoeesary,  and  for.  whose  prospective  benefit 
the  sAxixe  is  had. 

Cortxxsel'foiT  appellant  clain>  (assuming  it  to  be  the   cor- 
rect ooxistruction  of  §  1033  of  the  Code)  that  the  appellant 
intlxis    case  was  required  to  advance  the  trial  fee,  that  all 
the  coa^xt  joould  have  done,  as  the  result  of  his  failure  to  pay, 
was  ^o    have  refused  a  trial  until  such  fee  should  be  paid. 
InYi.Q-%v  of  the  fact  that  it  is  a  cardinal  principle  in  law  that 
*^iu&tioe   shall  be  administered  completely   and  without  de- 
l^y>'    as  well  as  "openly   and   without   purchase,*'  we  think 
that  a  construction  of  the   section  referred   to  is  not  war- 
t^^\fcd  which  would  postpone  the  trial  and  leave  the  judg- 
^^lit  of  the  court  below  suspended    indefinitely,    when    the 
appellant  is  the  only  party  who  is  not  satisfied  with  the 
•     JTidgment  already     obtained.       Such     construction     would 
operate  to  the  inconveinence  and  injury  of  the  party  not  in 
fault 

But  it  was  further  argued  that,  in  any  event,  the  court 
below  had  not  the  authority  to  dismiss  the  appeal  for  the 
failure  of  appellant  to  advance  the  trial  fee.     And  while  it 
is  true,  as  claimed  by  counsel  for  appellant,  that  the  statute 
does  not,  in  express  terms,  authorize  the  court  to    dismiss 
an  appeal  for  the  reason  that  the  trial  fee  has  not  been  ad- 
vanced, yet    we  hold  that  courts  of  justice,  and  especially 
those  of  general  jurisdiction,  possess  certain  implied    or  in- 
cidental powers  in  cases  like  this.      The  court  has  acquired 
jurisdiction  of  the  parties,  and  of  the  subject-matter  of  the 
action,  and  is  authorized  to  make   an   order    requiring  the 
appellant  to  advance  the  trial  fee,  which  is  done.     The  ap- 
pellant refuses  to  pay.      What  is  the  remedy  ?      We  think 
that  authority  to  proceed  in  sudi  cases  is  provided  in  §  911 
of  the  Civil  Code,  which  reads  as  follows:     ''When  jurisdio* 
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tion  18^  by  the  organic  law  of  this  State,  or  by  lids  code,  or 
any  other  statute  conferred  on  a  court  or  judicial  officer,  all 
the  means  to  carry  it  into  effect  are  also  given ;  and,  in  the 
exercise  of  the  jurisdiction,  if  the  course  of  proceeding  be  not 
specifically  pointed  out  by  this  code,  any  suitable  process  or 
mode  of  proceeding  may  be  adopted  which  may  appear  most 
conformable  to  the  spirit  of  this  code/' 

We  hold,  therefore  that  the  court  below,  for  its  own  pro- 
tection, as  well  as  that  of  respondents,  against  the  uncertainty 
and  vexation  of  the  delay  and  postponement  of  the  trial  in- 
definitely, had  the  authority  to  dismiss  the  appeal  of  the  de- 
fendant as  a  penalty  for  his  refusal  to  comply  with  the  re- 
quirements of  the  statute  making  it  his  duty  to  advance  the 
trial  fee  in  the  appellate  court  And,  possessing  the  author- 
ity to  dismiss  the  appeal,  it  follows,  as  the  sequence,  that  the 
judgment  of  the  County  Court  should  thereupon  be  affirmed. 
(Jus.  Code,  §  77.) 

Judgment  affirmed* 


•  i 
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JOHN  SOUTHWELL,  Re^ondent,  y.  JOSEPH  BEEZ- 

LET,  Appellant 

8t4TDTK  mp  AtAtros. — ^Where  a  contract  by  its  terms  may  he  perform- 
ed withm  one  year,  and  when  it  is  within  the  contemplation  of  the 
parties  that  such  a  contingency  was  not  only  poetible  bat  probable, 
the  case  is  not  within  the  Statute  of  Frauds. 

Pkbpobkahcb — What  Constitutks  a  QnBanoN  vob  thk  Jttbt. — The 
delivery  of  a  certain  number  of  sheep  being  essential  to  a  perfor- 
mance of  contract,  It  depends  upon  the  peculiar  circumstances  of 
the  case  whether  snch  delivery  should  be  by  a  precise  technical 
a^MiratioD  and  counting  of  the  sheep,  or  whether  a  delivery  may 
not  be  made  by  a  delivery  of  a  greater  number,  including  the  num- 
ber called  for  in  the  contract,  and  this  is  a  question  which  may 
properly  be  left  to  the  Jury. 

Appeal  from  Wasco  County. 

The  complaint  alleges  that  about  March,  1873,  the  par- 
ties hereto  made  a  contract  by  which  appellant  was  to  sell 
respondent  six  hundred  ewe  sheep,  and  respondent  was  to 
pay  therefor  such  price  as  he  should  pay  for  other  sheep 
which  he  proposed  to  purchase  in  the  fall  of  that  year. 
Said    sheep   were  to  be  delivered  to  respondent  September 
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1,  1873y  and  respondent  was  to  pay  appellant  for  ihe  same 
within  three  years,  and  as  soon  as  he  could  make  the  money 
out  of  said  sheep.  That  there  was  also  a  further  under- 
standing, that  respondent  should,  in  connection  with  Wil- 
liam Beezley,  the  ,3A^,  .q^  jpT)e|kp,t^^jgst  a  suitable  sheep- 
ranch,  and  put  up  &ay  '^reon  dtLfing  th^  summer  of  said 
year;  that  appellant  was  to  let  his  son  William  have  six 
hundred  head  of  ewe  fliSe^V  i»id  hej^cfefendant^  was  to  fur- 
nish twelve  hundred  head  of  sheep,  and  the  three  lots  of 
sheep  af o]«aic|[  wer^  t»  •  bf  pl^d  iirfD^T^bpiidrvi^kept  to- 
gether, v&fth^  baiaA  Was  to  ^tiitt  "tfie-  ^vjrd^iWbrests  of 
the  three  parties  aforesaid ;  that  with  the  intent  to  carry  out 
his  agreement  witl\ti(P9e^])ECQt  |t%'  liforeQB^  he  left  employ- 
ment where  he  was  getting  fifty  dollars  per  month  and  his 
board,  and  in  connection  with  said  William  Beezley,  on  or 
about  the  20th  of  May,  1873,  did  hunt  up  and  purchase  a 
good  sheep-ranch,  and  did  furnish  the  same  with  proper 
fiimiiii^  iinplemen^s,  which  cost  resp6nd(Bnt,  in  ihotieypsia 
out  by  him,  about  the' sum  of  Sefven'  hundred  dollars;  that 
respondent  has  employed. Vs  tim«  in  securing  and  imprpv-, 
ing  ^id  ranch,  wd.  putting  ]iph^y  th(Kfeo%.fr^w  Msj.  ?9  to 
October  3.0^  1873 ;  that  in  pursuance  of  bis  said  contract 
with  appellant,  on  or  a;bout  the  5th  day  of  September,  1873, 
appellant  did  deliver  and  turn  over  to  respondent  the  sheep' 
h^  had. bargained  for  and  purchpsed  as  aforesaid,  and  at  the 
same  time  and  place  has  delivered  the-  said  six  hundred 
sheep  for  said  William,  and  twelve  buhdred  head  of  dieep 
that  were  to  be  kept  and  herded  for  appellant;  that  after  ^id 
delivery  said  sh^ep  remainied  in  the  possession,  of  respond- 
ent and  said  William  Beezley,  in  pursuance  of  said  con- 
tract, and  thereafter  respondent  co^1^nued.to  give  his  time 
and  service  in  herding  and  caring  for  said  sheep,  until  the 
3.0th  day  of  Oqtober,  1873,  when  said  appellant,  disregard- 
ing his  said  contract,  took  the  respondent's  said  sheep  from 
hipi,  an4  held  and  kept  the  same,  and  has  converted  the  same 
to  his  own  use. 

.  The  complaint  contains  several  allegations  of  special 
damages.  These  allegations  are  all  denied  in  the  answsr. 
The  separate  answer  of  the  appellant  alleges  that  appellant 
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iQade  s  contaTact  mth  the  firm  of  iBeezlej  b  SovthfweU, 

^itich  ^as  not  performed  or  entered'  upon,'  and  that  the  same 

Was  not  in  writings  and  was  not  to  be  perf  onned  in  one  yeari 
a&d  iDe^n  therefore  Toid  by  the  Statute  of  Frauds,  and  it  at 
hges  SL  settlement  between  the  parties  about  the  30th  of  06- 
U/ber,    11878.     : 

Ifc  ^a^lso  alleges  that  the  contract  sued  on  was  for  personal 
frof^^r^f  of  the  value  of  more  than  fifty  dollars^  and  was  not 
in  wTr±tiingf  nor  was  it  in  part  perfbnned. 

fh^^  reply  denied  the  copartnership  and  settlement  set  np 
jutta^    answer.  ' 

Jracl^inent  was  rendered  for  the  respondent^  uposi  a  vet- 
^ct  ixa    his  favor. 

ll!^«  other  facts  and  the  errors  relied  upon  in  the  appeal 
^^  sta,t«d  in  the  opinion  of  the  Court; 

■py  the  Court,  Shatttjck^  J. : 

'jtoBt  of  the  argument  in  this  cause  has  been  directed  to 
^  ^tiestion  of  the  delivery  of  the  sheep.     Counsel  for  the 
^^Y^Hant  do  not,  however,  abandon  the  position  indicated  by 
tJoe  pleadings  and  bill  of  exceptions  that  this  cause  falls  with- 
in the  provisions  of  the  Statute  of  Frauds,  relating  to  con- 
tracts which  are  not  to  be  performed  within  a  year. 

Upon  these  points  we  hold  in  this  case  that  this  contract, 
go  far  as  paying  for  the  sheep  was  an  element,  might,  by  its 
very  terms,  have  been  performed  within  the  year;  and  it  was 
within  the  contemplation  of  the  parties  when  it  was  made 
tiiat  such  a  contingency  as  Southwell's  ability  to  pay  and  pay- 
ment in  fact  within  the  year;  was  not  only  possible  but  prob- 
able.   If  so,  the  case  is  not  within  the  statute. 

Upon  the  question  of  delivery,  the  counsel  insist  upon  a 
predse  technical  separation  and  counting  out  of  the  six 
hundred  sheep,  in  order  to  fix  any  rights  of  Southwell  under 
the  contract.  While  the  position  of  counsel  may  be  correct 
as  a  general  rule,  we  do  not  think  it  controls  in  this  case; 
for  this  case  had  its  own  peculiar  circumstances.  The 
question  of  delivery  was  properly   left  to  the  jury  to  say 

whether,  upon  the  facfd  In  the  case,  the  acts  performed  by 
S  Oregon— 10 
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the  pikrties  vrere  intended  by  them  to  operate  as  a  d^ivery. 
Upon  these  points  there  waa  no  error. 

/  But  we  think  there  was  error  in  giving  the  instruction 
nizmbered  '.'second/'  of  those  asked  by  /plainti£Ps  oounsel. 
That  instruction  is  as  follows :  ''If  the  jury  find  that  the 
parties  plaintiff  and  defendant  entered  into  the  contract  al- 
leged in  the  complaint,  and  the  defendant  failed  and  refused 
at  any  time  to  carry  out  the  same,  the  question  as  to  whether 
or  not  there  was  a  complete  delivery  of  the  sheep,  does  not 
affect  the  validity  of  the  contract" 

The  whole  case  of  the  plaintiff  rests  upon  the  alleged  fact 
of  sale  and  delivery  (in  the  qualified,  and  peculiar  manner 
set  forth)  of  the  sheep,  and  the  fact  that  defendant  did  de- 
liver them,  in  the  manner  intended  by  the  parties,  was  one 
to  be  kept  continually  in  view,  and  if  there  was  no  delivery, 
such  as  the  parties  contemplated,  there  could  be  no  recov- 
ery. We  think  that  this  instruction  should  not  have  been 
givcuw  If  it  did  not  operate  to  take  away  from  the  consid- 
eration of  the  jury  the  question  of  delivery,  it  no  doubt  di- 
verted their  attention  from  a  due  consideration  of  this  im- 
portant point 

We  also  think  that  there  was  error  in  the  fourth  general 
instruction  given  by  the  court  That  instruction  seemed  to 
submit  the  question  of  sale  and  delivery,  in  law  and  in  fact, 
to  the  jury,  and  they  were  told  in  substance  that  if  they 
found  that  there  was  no  sale  or  delivery  in  law  and  in  fact, 
yet  if  the  defendant,  by  his  own  acts,  led  the  plaintiff  to 
believe  that  there  was,  and  he,  acting  on  that  belief,  so  man- 
aged his  business  and  so  devoted  his  time  as  to  incur  loss, 
if  the  sale  and  delivery  were  not  consummated  according  to 
his  expectations,  he  might  recover  compensation  for  his  ex- 
penses and  losses. 

Upon  a  different  state  of  facts,  or  upon  a  complaint  dif- 
ferently framed,  that  instruction  might  have  been  proper, 
so  far  as  the  measure  of  damages  is  set  forth;  but  the  case 
before  us  is  predicated  entirely  upon  the  theory  of  a  sale 
and  delivery  of  the  sheep,  and  this  instruction,  like  the  one 
referred  to  above,  we  think  might  have  misled  the  jury,  and 
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caused  them  fotake  a  vieve  of  the  case  altogeliher  too  genervA; 
Bnd  one  not  authorized  by  the  pleadings. 
l^or  these  reasons,  we  think  the  judgment  shonld  be  le- 
versed  and  a  new  trial  ordered. 


LtrClEir  EVARTS,  Administrator  of  the  Estate  of  JA- 
COB YAELETT,  Deceased, ,  Appellant,  v,  G.  W/STE- 
^ER  et  aL,  Respondents. 

^unt- — ^SiiOBifiKQ  WBrnnb  IxsnnntSNTw— To  entitle  a  paH^  to|baT« 

1^  Written  contract  reformed  in  9:  court  of  eqi)ity,  on  tha  gromnd 

ot  mistake,   the  complaint  must   show   that   the  alleged   mistake 

was  that  of  the  parties  to  the  contract,  and  that  it  was  mutual. 

PBESUKpnoN. — ^The  taw  presumes-  that  a  written  contract  contains  all 

its  terms. 
PUADOHI.'-^DinBOI  m .  OoiflejLAIHT  HOT  Waitbo  vt  AiiewxB.— Th^   ob- 
jeetion  that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  suit  is  not  waived  by  answer,  and  may  be  urged  in  an 
appellate  court. 

Appeal  from  UmatUla  Coui).t7« 

Respondent  Steger  was,  on  the  12th  day  of  June,  1871, 
appointed  by  the  County  Cotirt  of  Umatilla  County,  admin- 
istrator of  the  estate  of  Jacob  Yarlett,  deceased. 

Said  Steger  as  principal,  with  the  other  defendants  herein 
83  sureties,  filed  his  bond  as  such  administrator,  which  was 
approved  by  the  County  Court  on  the  15th  day  of  June, 
1871,  and  thereupon  entered  upon  his  duties  as  such  admin- 
istrator, and  continued  to  act  as  such  until  the  5th  day  of 
August,  1872,  when,  on  the  application  of  the  widow  of  the 
deceased,  he  was  removed,  on  the  charge  that  his  undertaking 
was  insuflScient  and  that  he  was  not  faithfully  performing 
the  duties  of  his  trust. 

On  the  9th  day  of  April,  1873  the  appellant  was  appointed 
administrator  de  bonis  non  of  said  estate,  and  after  qualify- 
.  iig  as  such  entered  upon  the  disch||ge  of  his  duties,  and 
in  his  official  capacity  instituted  thMHit,  alleging  that  said 
Steger,  while  acting  as  administrate  of  said  estate,  had 
W>ngfully  appropriated  to  his  oam  use  $2229.65  in  gold 
cm  of  the  assets  of  said  e&tate,  and  had  absconded  there- 
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yi^tik,to  th^f  pravinoe  of  British  ColuiQbi%  -wheie  he  still  re- 
mains. Appellant  sets  oujt  ip.his  copiplaint  a  copy  of  th^  de- 
feptiy^  bond  of  said  Steger^  and  asks  to  havor  the  same  Te- 
formed  by  the  court,  and  for  a  deci^ee  against  said  Stegcpr  and 
his  sureties  for  said  sum  of  $2229.65^  with  interest 

That  part  of  the  bond  in  which  the  mistake  is  alleged  to 
have  occurred,  is  as  follows :  "Know  all  men  bj  these  pres- 
ents, that  George  W.  Steger  as  principal,  ani  John  T.  Davis, 
William  Penland,  Nelson  Jones  and  John  T.  Sintoh  as  sure- 
ties, are  held  and  firmly  bound  [in  the  sum  6f  $10,000,  pay- 
able} :  unto  whom  it  may  ooaoeni;  for  which  paysientw^ 
and'fehily  to  be  made,  we  bind  ourselves,  our  heirs,  executors 
and  administrators,  jointly  and  severally,  firmly  by  these 
presets.  Sealed  with  our  seals  and  dated  thifS  12  th  day  of 
June,  1871,"  etc 

The  alleged  mistake  consists  in  the  omission  irom  this 
bond  of  the  words,  in  brackets,  "in  the  sum  of  $10,000, 
payable." 

Defendant  Steger  was  not  served  with  process  and  did 
not  appear,  but  his  said  sureties^  Davis,  Penland,  Jones 
and  Hinton,  appeared  in  thq  court  below,  and  demurred  to 
the  complaint  upon  the  ;  ground,  among  others,  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action  pr  suit. 

The  demurrer  was  overruled,  whereupon  the  said  sureties, 
who  are  appellants  in  this  Court,  filed  their  answer  admit- 
ting the  filing  of  a  petition  for  the  appointment  of  Steger,  as 
administrator  of  said  estate,  ii^  which  petition  the  probable 
value  of  the  property  of  said  estate  was  estimated  at  $5000 ; 
but  denying  that  the  county  judge  of  Umatilla  County 
required,  as  a  condition  precedent  to  issuing  letters  of 
administration  to  said  Steger,  that  he  should  file  with  the 
clerk  of  said  court  an  undertaking  in  the  sum  of  $10,000 
or  any  other  sum ;  or  that  the  words  "in  the  sum  of  $10,000, 
payable  to  whcmi  it  may  concern,"  were  accidentally  or  oth- 
erwise omitted  from  said  undertaking;  or  that  said  St^er 
wrongfully  retains  from  the  heirs  of  said  estate  $2229.65,  or 
any  other  sum,  but  aver  that  said  Steger  is  entitled  to  credits 
as  administrator  of  said  estate  to  the  full  amount  of  said 
sum  of  $2229.65. 
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The  answer  fniHier  allegi^d  that  Steger  ha$  never  haxl  4 
aettlement  with  the  County  Court  of  Umatilla  County^  as 
administrator  of  aaid  estate,  and  that  aaid  court  has  nev^r 
ordered  a  final  settlement  of  his  accounts,  and  that  he  has 
never  been  adjudged  in  default  to  said  estate  by  the  County 
Court 

Appellant  in  his  reply  does  not  controvert  the  allegation 
in  the  answer  that  Steger  had  not  had  a  final  settlement  with 
the  County  Court,  nor  that  he  had  never  been  adjudged  in 
default  to  said  estate  by  said  court  But  the  appellant  for 
further  reply  says:  "That  he  has  no  knowledge  nor  infor- 
mation sufficient  to  form  a  belief  as  to  whether  Steger  holds 
hirge  demands  against  said  estate^  and  hence  denies  the  same ; 
that  he  has  no  knowledge  or  information  sufficient  to  form 
a  belief  as  to  whether  said  demands,  toother  with  the  reason- 
aUe  expenses  of  administration,  are  sufficient  to  offset  all  de- 
mands against  said  Steger,  and  hence  denies  the  same,  and 
avers  upon  his  honor  as  a  gentleman  that  he  does  not  believe 
anything  of  the  kind/' 

After  issue  joined,  defendants  moved  for  judgment  on  the 
pleadings,  which  motion  was  granted  by  the  court,  and  plain- 
tiffs cause  was  thereupon  dismissed  and  judgment  rendeired 
against  him  for  costs,  from  which  he  appeals  to  this  CoOrt 

L  Evarts,  for  AppeUant,  in  person. 
B.  EUtworth,  for  Respondentsi 

By  the  Court,  Bonham;  C.  J. : 

Plaintiffs  cause  having  been  dismissed  by  the  court 
below,  on  motion  of  defendant's  counsel  for  decree  upon  the 
pleadings,  the  same  was  heard  and  determined  in  this  Court 
virtually  upon  the  demurrer  to  the  complaint,  and  is  decided 
tipon  the  third  ground  thereof,  to  wit:  "That  the  complaint 
ism  not  state  facts  sufficient  to  constitute  a  cause  of  suit" 
It  is  well  settled  that  the  objection  to  the  jurisdiction  of  the 
oourt  and  to  the  sufficiency  of  the  facts  stated  to  constitute 
a  eause  of  suit,  are  not  waiived  by  answering  over^  but  may 
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ihei^lifter  be  pr6perly  urged  in  the  appellate  court  as  well  aa 
in  the  court  below.  True,  for  the  convenience  of  practice,  it 
ia  proper  to  raise  such  objeictions  first  by  donurrer;  but  the 
failure  to  do  so  is  no  waiver  of  the  right. 
•.  Although  upon  the  argument  of  this  cause  it  was  insisted 
by  counsel  for  respondents  tiiat  the  Circuit  Court  had  no  or- 
igi)Qal  jtirisdjction  to  entertain  plaintiff's  suit  in  die  absence 
of  a  previous  adjudication  by  the  County  Court  of  Umatilla 
County  in  the  premises,  and  although  it  was  further  insisted 
that  th6  terms  and  conditions  of  the  undertaking  sued  upon 
were  of  such  a  (ihara^ter  that  the  same  could  not  be  reformed 
by  a  court  of  equity,  yet  this  Court  has  thought  proper  to  only 
pass  upon  the  question  'whether  the  complaint  sets  out  facts 
sufficient  in  any  event  to  entitle  the  plaintiff  to  the  relief 
prayed  for. 

It  appeiars,  from  the  allegations  and  argument  of  counsel 
for  appellant,  that  he  intended  to  base  his  claim  to  relief  in 
the  reforming  of  Steger's  undertaking  as  administrator,  on 
the  ground  of  accident  or  mistake  in  its  execution.  Allowing 
that  this  instrument  is  of  such  character  that  it  might  be  re- 
fonned  by  a  court  of  equity,  has  the  plaintiff  stated  facts  suf- 
ficient to  entitle  him  to  the  relief  prayed  for  ?  We  conclude 
that  he  has  not  And  in  support  of  this  conclusion  we  refer 
to  the  allegations  of  the  complaint  on  this  subject  The  only 
averment  in  the  complaint,  touching  the  omission  to  insert  a 
penal  sum  in  said  undertaking,  reads  as  follows:  "But  plain- 
tiff shows  that  the  words  or  phrase,  ^In  the  sum  of  ten  thou- 
sand dollars,  payable  to  whom  it  may  concern,'  were  accident- 
ally omitted  therefrom  by  the  said  Gteorge  A.  La  Dow;  and 
that  the  defendant  signed  said  undertaking;  and  that  John 
Davis,  Williaaii  Penland,  Nelson  Jones  and  J.  T.  Hinton, 
juMStified  thereto  with  the  intention  of  making  it  appear  that 
tjiey  actually  were  sureties,  that  the  said  G.  W.  Steger  should 
faithfully  perform  the  duties  of  his  trust,  and  that  they  were 
severally  worth  the  amounts  mentioned  in  their  justification ; 
and  that  the  words  'am  worth,'  which  should  have  been  insert- 
ed in  said  justification  immediately  after  the  words,  ^,  the 
said  John  Davis,'  were  accidentally  omitted  by  th^  said 
George  A.  La  Dow." 
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Xbe  complaint  further  shows  that  La  Daw  was  the  attor- 
^^  for  Steger  in  drafting  the  imdeittakiiig  in  question,  tutr 
it  oo'wKhere  appears  that  the  snretifes  wetite  'privies  to^  or  oog- 
Bi^aat  of,  any  mistake  made  by  said  La  Dow,  or  that  it  was 
^^er  agreed  or  understood,  by  said,  sureties^  that  they  were  to^ 
or  Kad  signed,  an  ^Vmdertaking  in  the  penal  sum  of  $10,000, 
or  any  other  fixed  sum.    Neither  doea  it,  appear,  frona.  the 
complaint  or  otherwise,  that  said  sureties  had  any  knowl- 
edge that  Steger  was  re.qiiired,  by  the  County  Court  of  TJma- 
tilla  County,  to  execute, an. uridertalfiug  in  the  sum  of  $10;?, 
000,  or  any  other  sum.    It  is  true  that  it  does  aj^ar,  from 
the  affidavits  of  the  sureties'  appended. 'to  the  : undertaking, 
that  they  anfe  ttrorth' the  aggregate  suih  .6f  ^10,000  over  tind 
above  <Jebts  and  liabilities  and  property  exempt  from  execu- 
tion^; and  that  is  the  only  in tianatiop  contained  in  the  com- 
pl^^^t^  that  it  was  understood  or  agreed  by  them  that  they 
-^Ct^  to  he  held  and  bound  ip  that  sum, 

\t  does  not  appear  that  there  was. any  blank  left  in  the, 
^jiidertaking  for  the  penal  sum  at  the  time  that  the  same  was 
executed,  or  that  there  was  any  understanding  with  the  sure-^ 
ties  that  any  penal  sum  should  afterwards  be  inserted  so  as 
to  bring  the  case  within  the  rule  invoked  by  appell^t^  and  in 
rapport  of  which  he  cites  Wright  &  Oo.  v.  Harris,  31  Iowa, 
272;  Inkahitanis  of  South  Berwick  v.  Huntress,  53  Maine, 
89;  and  15  La.  Ann.  551.  .  . 

We  think,  then,  that  there  is  po  sufficient  allegation  in  the 
'complaint  to  negative  the  idej^  that  the  undertaking,  as  signed 
by  these  sureties,  was,  in  it^  terms,  the  instrument  which  they 
intended  to  sign.  In  this  conclusion  we  ^re  supported  by  the, 
presumption  that  an  agreement,  when  reduced  to  writing,,  has 
all  its  tenms  embraced  in  such  written  contract  (1  Story'a 
Eq.  Jur.,  §  158.)  . 

To  entitle  a  party  to  relief  in  a  court  pf  equity  againstj  a 
mistake,  it  must  appear  that  suqh  mistake  was  mutual ;  that 
it  vas  the  mistake  of  both  parties  to  the  contract  An4  as 
we  have  before  indicated,  there  is  nothing  in  this  complaint, 
or  at  least  no  sufficient  averment  to  show  that  respondents 
were  mistaken  a^  to. any  of  the  terms  of  the  contra,ct  by  them 
executed.  (Id.  142.) 
Decree  affirmed. 
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L.  FLEISOHNER,  as  Treasurer  of  the  State  of  Oregon,  Ap- 
pellant, V.  S,  F.  OHADWICE  as  Secretary  of  State  of  the 
State  of  Oregon,  Respondent 

Act  von>  in  Part. — ^An  act  of  the  Legislatare  may  be  void  in  part  for 
its  unconstitutionality  and  good  so  far  as  It  is  constitutional. 

Bkpkal  of  Pabt  of  Act  bt  Impuoation. — ^Where  a  subsequent  statute 
is  repugnant  to  a  prior  one,  it  operates  aa  a  lepeal  of  the  first  so 
far  as  they  conflict  Statutes  which  repeal  prior  ones  by  implica- 
tion  are  not  obnoxious  to  S  22,  Art  IV  of  the  Constitution. 

Conixictino  Provisions  of  Independent  Acts — How  Constbtted. — A 
subsequent  independent  act  whidi  does  not  attempt  to  tMm  or 
amend  any  prior  act  by  reference  to  its  title,  is  not  unoonstitutional 
because  pome  of  its  provisions  conflict,  with  those  of  a  prior  act  cm. 
the  same  general  subject 

Apfeai.  from  Marion  Connty. 

This  is  a  special  proceeding  by  petition  for  mandamus, 
brought  by  appellant  against  respondent  before  Hon.  B.  F. 
Bonham,  in  the  Circuit  Court  for  Marion  Country  in  vaca- 
tion. 

The  object  and  prayer  of  the  petition  is  to  obtain  a  peremp- 
tory writ  of  mandamus  directed  to  defendant  to  compel  him 
to  allow  the  account  of  the  plaintiff  theretofore  verified  and 
presented  to  him,  and  to  issue  warrants  upon  the  treasury  of 
the  State  for  the  amount  of  said  account,  which  is  for  fifteen 
quarterly  installments  (to  wit,  from  September  10,  1870,  to 
June  10,  1874)  of  $100  each,  of  the  compensation  allowed 
plaintiff  as  a  member  of  the  'Tboard  of  commissioners  for  the 
sale  of  school  and  university  lands,  and  for  the  investment  of 
the  funds  arising  therefrom,*'  as  constituted  by  §  5,  Artide 
VIII  of  the  Constitution  of  the  State  of  Oregon ;  which  com- 
pensation is  claimed  to  he  due  to  plaintiff  under  the  provis- 
ion of  §  14  of  chapter  49  of  the  General  Laws  of  the  State, 
as  found  on  page  887  of  the  Code  (edition  of  1864). 

The  petition  alleges  that  plaintiff  was  duly  elected  to  the 
office  of  Treasurer  of  said  State,  and  defendant  was  in  like 
manner  elected  to  the  office  of  Secretary  of  State,  at  a  gen- 
eral election  held  in  said  State  on  the  first  Monday  in  June, 
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A.  D.  18 YO,  each  for  ihe  tenn  of  four  yeart;  that  both  dtdy 
qualified,  and  have  since  September,  1870,  held  and  per- 
formed the  duties  of  their  said  offices  respectively,  induding 
their  labors  and  duties  as  members  of  said  feoard ;  that  there 
^  now,  in  said  "School  Commissioners*  Fund,*'  money  suffi- 
cient to  pay  the  full  amount  of  compensation  due  plaintiff 
fis  a  member  of  said  board,  but  that  defendant  refuses  to  al- 
^^w  said  account,  or  to  draw  said  warrants,  and  the  prayer  of 
'he  petition  was  for  an  alternative  writ  of  mandamus  against 
defendant,  to  be  made  final  and  peremptory  upon  a  hearing. 
U^^endant,  in  response  to  the  order  to  show  cause,  appeared 
'^  P^T^n  and  filed  his  answer,  alleging  the  repeal  of  §  14, 
M'ptcr  49,  of  the  General  LaXsrs,  by  §  13  of  an  act  of  the 
\i^8lative  Assembly  of  the  State  of  Oregon,  approved  Octo^ 
Ur  28, 186S,  and  foxmd  on  pages  33  to  38  of  the  laws  of  that 
session,  as  the  reason  for  his  refusal  to  allow  said  account  and 
to  draw  said  warrants. 

Plaintiff  demurred  to  said  answer,  whi(^  demurrer  was 
overruled  by  the  court,  the  answer  sustained,  and  judgment 
rendered  dismissing  said  cause  and  adjudging  the  costs 
againt  plaintiff ;  from  which  judgment  this  appeal  was  taken 
and  the  case  brought  into  this  Court 

Dolph,  BroTumgh,  Dolph  £  Simon,  for  Appellant 

8yl.  C.  Simpson,  for  Respondent 

By  the  Court,  Bubnbtt,  J. : 

It  is  admitted  that  the  law  of  1864,  authorizing  the  pay- 
ment of  the  salary  in  this  case,  haa  been  repealed  by  the  law 
of  1868,  unless  the  repealing  statute  is  unconstitutional.  If 
the  law  of  1868,  or  that  portion  of  it  repealing  the  law  of 
1864,  is  not  in  conflict  with  the  Constitution,  then  the  court 
committed  no  error  in  dismissing  the  cause.  To  declare  a  law 
miconstitutional,  the  court  must  be  satisfied  beyond  a  reaaon- 
aWe  doubt  that  it  is  so. 

It  has  been  said  by  an  eminent  jurist,  that  when  courts 
we  called  upon  to  pronounce  the  invalidity  of  an  act  of  the 
legislature,    passed    with    all    the  forms  and    ceremonies 
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requisite  to  give  the  force  of  law,  they  will  approach  the  ques- 
tion with  great  caution,  examine  it  in  every  possible  aspect, 
and  ponder  on  it  as  long  as  deliberation  and  patient  attention 
can  throw  any  li^t  on  the  subject,  and  never  declare  a  statute 
void  unless  the'  nullity  and  invalidity  of  the  act  are  placed, 
in  their  judgment,  beyond  a  reasonable  doubt  (19  PidL 
95.) 

A  reasonable  doubt  must  be  solved  in  favor  of  legislative 
action  and  the  act  be  sustained.  (4  Dale,  18 ;  4  ^.  H.  16 ;  18 
Pick.  61.) 

The  act  of  18-68  is  an  independent  act,  one  object  of  which 
was  to  place  a  class  of  lands  in  market  that  had  never  been 
oflFered  before,  to  wit,  the  university  lands,  and  the  first  five 
sections  of  the  act  point  out  the  manner  in  which  all  the 
school  and  university  lands  belonging  to  the  State  shall  be 
disposed  of;  then  follows  §  6,  which  is  disconnected  from  all 
the  previous  sections,  as  well  as  those  that  follow  it,  and  is  on 
an  entirely  different  subject 

It  is  claimed  that  this  §  6  of  the  act  of  1868  is  contraiy 
to  Art  VIII,  §  5  of  the  Constitution.  If  it  was  the  intention 
of  the  Legislature  by  this  provision  to  take  away  from  the 
Board  of  Commissioners  the  control  of  the  funds  arising 
from  the  sale  of  school  and  university  lands  and  give  it  to  the 
county  treasurers  of  each  county  where  such  lands  might  lie, 
it  is  clearly  unconstitutional ;  but,  conceding  that  this  §  6  of 
the  law  is  unconstitutional,  does  the  balance  of  the  act  fall 
with  it? 

The  rule  in  such  cases,  as  laid  down  in  6th  Gray's  Mass. 
Rep.,  cited  by  appellant's  counsel,  and  which  is  no  doubt 
correct,  is  "that  where  part  of  a  statute  is  unconstitutional, 
that  fact  does  not  authorize  the  courts  to  declare  the  remain- 
der  void  also,  unless  all  the  provisions  are  connected  in 
subject-matter,  depending  on  each  other,  operating  to- 
gether for  the  same  purpose,  or  otherwise  so  connected  to- 
gether in  meaning  that  it  cannot  be  presumed  the  Legis- 
lature would  have  passed  the  one  without  jEhe  other."  The 
constitutional  and  unconstitutional  provisions  may  even  be 
contained  in  the  same  section,  and  yet  be  perfectly  distinct 
and  separable,  so  that  the  first  may   stand   though  th^   last 
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fall.    Applying  &is  test  to  the  act  of  1863,   we  think  the 

sixth  section  might  be  treated  as  nnconBtitutional  and  the 

Manoe  of  it  valid,  for  the  whole  act  maj  read^  leaving  out 

the  sixth  section,  without  aj^rent  defect  or  want  of  hai^ 

tnouy. 

Another  objection  made  to  the  act  of  1868  ia,  that  it  is 
contrary  to  §  22  of  Art  IV  of  the  Constitutioii,  which  pro- 
vides that  "no  act  shall  ever  be  revised  or  amended  by  mere 
reference  to  its  title,  but  the  act  revised  or  section  amended 
shall  be  set  forth  and  published  at  full  length."  The  Constitu- 
tion of  ^Maryland  contains  a  similar  provision,  and  in  giving 
a  construction  to  it  in  the  case  of  Davis  v.   The  State  (7 
Haryland.  162),  the  court  said:    "This  was  intended  to  pre- 
vent incautious  and  fraudulent  legislation.    It  does  not  apply 
to  an  independent  act,  establishing  a  new,  or  revising  some 
pievious  policy  of  the  State.  In  such  cases  the  enactment  of 
one  law  is  as  much  a  repeal  of  inconsistent  laws,  as^  if  the  lat- 
ter were  repealed  by  express  words."     (Sedgwick  on  Const, 
and  Stat  Law,  672 ;  2  Or.  125.) 

^lule  the  law  of  1868  is  an  independent  act,  and  does  not 
profess  to  revise  or  amend  any  prior  act,  it  is  claimed  that  it 
does  amend  or  repeal  different  sections  of  the  prior  laws  of 
1864  and  1866  on  the  same  subject,  by  implication.  When 
two  statutes  are  enacted  that  are  so  inconsiistent  that  they  can- 
not both  stand,  the  last  one  repeals  the  first  by  implication, 
for  the  last  enactment  being  the  latest  expression  of  the  law- 
making power  will  prevail.  Statutes  which  repeal  or  amend 
others  by  implication  are  not  obnoxious  to  §  22,  Art.  IV  of 
the  ConstitutiOT.  (Cooley's  Const.  Lim.  150;  13  Mich.  496; 
15  Ohio  (N.  S.)  578  J  6  Ind.  41;  16  Ind.  4fl7;  47  Mo.  29.) 
It  is  daimed  by  the  appellant  that  this  easel  falls  within 
4e  rule  laid  down  in  the  ease  of  the  City  of  Poriland  v. 
Stark  (2  Or.  69.)  We  have  no  hesitation  in  aiBSrming  that 
decision  as  bdbg  entirely  correct,  but  an  examination  of 
that  case  will  show  that  the  act  then  under  consideration 
was  entirely  different  from  this  one,  as  appears  from  the 
following  language  found  on  page  74  of  the  opinion:  "In 
the  case  at  bar,  the  act  of  October  15;^  1862,  in  its  title  pro- 
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feisses  to  aanend  an  act  entitled  'An  Act  to  incorporate  the  tiij 
of  Portland/  "  etc.^  while  in  this  case  the  act  under  consid- 
eration  in  entitled  ''An  Act  to  regulate  the  sale  of  school 
lands,  university  lands^  and  to  provide  for  the  management 
of  the  funds  arising  therefrom,''  and  contains  no  reference 
to  any  prior  act  whatever.  ; 
Judgment  affirmed. 


BTATB  OF  OBEGOlir,  Respondent,  v.   THOMAS  GAB- 
RAND,  Appellant 

B?n>BNGE — ^DeFCNDAITT'S    ChARAGTKS    mat    be   iNqfUntED    INTO,    WHBf— 

Pabtiouiar  Facts  hot  Aomissiblb. — ^The  quMtion  of  charactor 
is  one  which  the  dofendant  alone  has.  a  right  to  enter  into;  and  when 
he  has  done  so,  the  prosecution*  in  rebuttal,  is  permitted  to  show 
only  his  general  bad  character.  Proof  of  particular  facts  is  inad- 
misBible. 

Appeal  from  Marion  County. 

Thomas  Gkirrfuid  was  indicted  by  the  grand  jnry  of  Ma- 
rion County,  on  June  10,  1874,  for  the  crime  of  murder  in 
the  first  degree,  in  killing  one  Thomas  J.  Hubbard,  on 
April  12,  1874.  He  was  tried  and  convicted,  and  on  June 
17  was  sentenced  to  be  hanged  August  14,  1874.  An 
appeal  was  taken  to  this  Court,  and  the  Governor  reprieved 
the  defendant  until  October  2,  1874.  The  bill  of  exceptions 
exhibits  the  errors  complained  of.  After  the  defendant  had 
rested  his  case,  the  State,  to  sustain  the  issues  on  its  part^ 
and  ais  rebutting  evidence  to  the  testimony  of  good  character 
introduced  by  the  defendant,  called  W.  S.  Barker,  and  ask- 
ed him  the  following  question:  ''State  what  you  know, 
if  anything,  of  the  prisoner's  behavior  while  under  your 
charge  as  jailer  of  the  county  jail  of  Marion  County,  charjg- 
ed  with  the  murder  of  Thomas  J.  Hubbard.**  The  defend- 
ant's counsel  objected,  on  the  ground  of  immateriality  and 
incompetency.  The  objection  was  overruled,  the  defendant's 
counsel  excepted  and  the  witness,  being  allowed  to  testify, 
stated  that  while  the  defendant  was  under  his  charge^ 
as    jailer    of    the    county    jail    of    Marion    County,    he 
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attempted  to  eseape,  and,  by  bteiddng  off  two  lootbs  from 
fte  jail-doors  with  an  axe^  lie  had  enooeeded  in  getting 
outside  the  jail,  and  some  distance  away,  before  he  was 
overtaken  and  Wonght  baek.  The  State  then  called  xm,  one 
Benjamin  .BlantaiTii  and  asked  him  the  following  question: 
''State  what  70a  know,  if  anjthing,  of  the  defendant's  oooi* 
duet  while  in  custody  in  the  county  jail  of  Marion  Ooonti^ 
f(xr  the  alleged  killing  of  Thomas  J.  Hubbard.'^  The  d»» 
feadant's  counsel  objected,  on  the  ground  of  immatsriality 
and  incompetent.  The  objeetion  was  overruled,  tbe  de* 
fendanf  s  counsel  excepted,  and  the  witness,  being  allowed  to 
testify,  stated  that  he  was  a  fellow-prisoner  with  the  defend^ 
ant  from  the  time  he  was  arrested ;  that  the  defendant  had,  at 
one  time,  attempted  to  escape,  and  had  broken  the  lodks  off 
die  jail  for  that  purpose;  and  that^  at  another  time,  the  dei- 
fendant  told  him  (B.)  that  he  was  going  to  kill  the  jailer 
bj  hitting  him  over  tbe  head  with  a  stick  of  wood;  that  h0 
would  kill  him  when  he  got  a  good  opportunity,  and  that  he 
would  then  escape^ 

After  the  evidence  in  the  case  was  all  in,  counsel  for  the 
defendant  requested  ^e  coort  to  instruct  the  jury,  as  follows : 
*Ti  you  have  a  reasonable  doubt  as  to  whether,  under  proper 
tiestment,  Hubbard  mightnot  have  recovered,  you  cannot  find 
the  defendant  guilty.''  Which  instraction  tfa^  court  refused 
to  give,  and  defendant,  by  his  counsel,  duly  excepted 

MoXloTy  S  Shaw  and  John  M.  Oearin,  for  Appellant 

/.  /.  Whtiney,  District  Attorney;  J.  J.  Murphy  and  Boiae- 
rf  TftSw,  for  Respondent 

By  the  Court,  Mo  ABTHun,  J. : 

*  « 

It  is  well  settled  that  in  all  criminal  proeecutiouB  the 
prisoner  will  be  allowed  to  call  witnesses  to  speak  generally 
as  to  his  character,  and  it  is  equally  well  settled  that  the  pros- 
ecation  cannot  in  rebuttal  enter  into  particular  facts  to  show 
the  general  bad  character  of  the  defendant  Bosooe  (Ciimf. 
£^.  98)  says  that  the  prosecutor  cannot  enter  into  evidence 
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of  the  defendvilt's  bad  chaFactetr^.tunless  the  latter  enable 
bim  ta  do  so  by  calling  witnesfies  in  support  of  his  good  char- 
acter^ and  even  then  the  prosecutor  cannot  examine  as  to  par^ 
ticular  facts-  Phillips  (1  Ev.  765)  says  evidence  will  not  be 
admitted)  on  the  part  of  the  prosecution^  to  show  the  bad 
dutracter  of  the!  accused  person,  unl)3ss  he  has  called  witnesses 
in  support  of  his  character^  and  even  then  the  prosecutor 
eabunot  .  exaiuine  as  (to  particular  facts,  the  general 
diaracter  of  the  accused  not  beiiig  put  in  issue,  but  oom- 
injg  in'  collaferally.  And  again  (1  Phil.  Ev.  764),  it  is  laid 
down  that  the  inquiry  must  also  be  as  to  the  general  idiarao- 
ter,  for  it  is  general  character  alone  which  >  can  afford  any* 
test[  of'  general:  cbndiict,  or  raise  a  presumption  that  the  pei> 
son^ho  had  maintaiiied  ai  fair  reputation,  down  to  a  certain 
p^riod>  would  not  then  begin  to  act  a  dishonesty  unworthy 
part;  Proof  of  particular  transactions  in  which  the  defendant 
may  have  been  concerned  is  not  admissible  as  evidence 
of  his  general  good  cUaracter.  Nor,  in  reply,  to  sudi 
evidence.  (8  Conn.  487,  488.)  Chitly  (1  Crim.  Law^ 
675)  'says  that  evidence  of  diaracter  is  inove  frequently 
called  bn  behalf  of  the  defendant,  and  in  doubtful  cases 
will  often  inflifteAce  the  jury  to  an  acquittaL  And  even 
ti^here  the  defendant  thus  openis  the  discusdion^  thb  prosecutor 
can  ask  no.  question  as  to  particular  facta,  but  must 
confine  himself  siniply  to  general  reputation  and  char- 
acter. 

In  .the  argument  it  was  contended  by  respondent's 
counsel  that,  as  the  facts  testified  to  by  Barker  and  Blantain 
tended  to  support  the  issues,  on  the  part  of  the  State,  they 
were  properly  admitted.  To  maintain  this  proposition  an 
exceedingly  artificial  construction  of  the  bill  of  exceptions 
was  resorted  to.  The  bill  sets  forth  that  "the  State,  after 
the  defendant  had  rested  his  case,  and  to  sustain  the  issues 
on  its  part,"  etci  Prom  this  language  we  are  asked  to  di^w 
the  deduction  that  the  evidence  was  offered  at  that  ^tage  of 
the  trial  when  testimony  of  an  escape,  or  attempt  to  escape, 
was  admissible,  or  the  deduction  that  after  die  defendant 
had  rested    his  case,  the    court    having    control  over    the 
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order  of  procrf  (Code,  §  820),  in  the  exercise  of  its  discr*^* 
tion  admitted  the  testimony. 

If  language,  has  any  force  at  all,  that  nsed  in-  the  bill  6f 
exceptions  must  convince  the  most  cul^ory  readier  that  th^ 
particular  testimony  objected  to  was  admitted,  not  only  affer ' 
the  defendant  had  Tested  his  case,  but  ak  tebuiting  evidmce 
to  the  testimony  which  the  defendant  had  offered  of  his  gen- 
eral good  character.  The  premises  being  false,  both  the  d^ 
ductioBs  are  illogical.  4nd  follaciaaa*  '        .  'I 

As  a  general  rule,  testimony  :in /Telfttion  to  attempted  es- 
cape is  admissible  to  show  consciousness  of  guilt.  (1 
Wharton's  C  L.,  §  714.)  It  should  be.  offered  at  the  proper* 
time,  and  before  the  prosecution ,  rests  its  c^se.  Then  the 
prisoner  is  not  taken  by  surprise,  and  is  afforded  an  oppor- 
tunity to  submit  testimony  overcoming  or  qualifying  that  of  r 
the  State.  Such  testimony  should  not  have  been  admitted 
under  cover  of  rebutting  testimony  of  general  good  character, 
and  at  that  stage  ccf  the  trial  when  the  defendant  could  no 
longer  be  heard  through  his  witnesses. 

We  think  the  admission  of  the  testimony  of  Barker  and 
Blantaiuj  as  set  out  in  tl^e  bill  of  exceptions,  was  error. 

Appellant's  eounoel.made  a  point  in  the  argument  to  which 
allusion  seems  necessary.  It  was  contended  that  on  the  trial 
of  a  defendant  charged  with  one  crime,  testimony  is  not  ad- 
missible to  show  that  he  wa^  engaged  ip. plans  for  the  conm^s- 
sion  of  other  crimes,  .  This  position  se^m^  well  sustained  by 
the  authorities  referred  to, .  It  cannot,  however,  apjply  in  thi^ 
case.  The  latter  part  of  the  answer  of  Blantain,  as. set  fprth 
in  the  bill  of  exceptions,  was  not  resppnsive  to  the  question 
asked.  It  was  a  voluntary  statement. .  and  apparently  un- 
sought. It  was  the  duty  of  counsel  t»  have  asked  the  court 
to  withdraw  itfrom  the  jury.  Nothing  of  the  kind  was  done. 
It  cannot,  therefore,  be  treated  as  error  by  this  Court 

As  to  the  instruction  which  was  offered  and  refused,  we 
think  there  was  po,  error  in  its  refusal.  In  cases  of  homicide, 
where  the  waun4.is  the  immediate  cause  of  the.  death,  it  is  no 
^fense  that  the  deceased ,  migjht  have  recovered  if  greater 
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oar^  or  skill  l^^d  been  ^hown  in  his  treatm^t  (1  Wharton's 
C.  L.,  §  941.) 

It  follows,  from  the  views  of  this  Court  upon  ihe  question 
furst  discussed^  that  the  judgment  of  the  OQurt  below  should 
be  reversed,  ajid  a  new  trial  granted. 

Judgment  reversed* 


THE  CITY  OF  PORTLAND,  Appellant,  v.  O.  N. 

DENNT,  Respondent 

Bqliob  Judos — Jubibdiction  of,  under  the  Cbabteb  or  ths  Citt  ov 
PoBTLAifD. — By  I  155  of  the  charter  of  the  city  of  Portland,  the 
police  judge  has  jurisdiction  of  all  crimes  defined  by  any  ordinance 
of  said  dty. 

iDEic^ — In  addition  to  sneh  Jurisdiction,  by  |  156  he  has  the  jurisdietion 
of  a  justice  of  the  peace,  under  the  general  lawa  of  the  State,  identi- 
cal with  that  of  all  other  justices  of  the  peace. 

OOMFENBATIOir  OF  POLlCE  JUDGB  OF  THX  CTTT  OF  PORTLAITD. — By   %    100, 

for  his  senrices  in  the  capacity  of  a  police  judgii  proper,  he  is  to 
be  paid  out  of  the  dty  treasury,  by  a  salary  flzjBd  by  ordinance, 
not  to  exoeed  eighteen  hundred  dollani  per  anniun.  By  |  173,  when 
acting  in  the  capacity  of  a  justice  of  the  peace,  in  enforcing  the 
.  laws  of  the  State,  he  is  entitled  to  tax  and  receive  fees  in 
compensation  for  such  services  as  other  Justices  of  the  peace. 

Appbal  from  Multnomah  County. 

The  complaint  alleges  that  respondent  is  a  police  judge  of 
the  dty  of  Portland,  and  while  acting  as  such,  in  the  years 
18.71  and  1872,  in  pursuance  of  authority  vested  in  him  by 
§  156  of  a  special  act  of  the  Legislature  under  and  by  whidi 
said  city  is  incorporated,  he  exercised  the  jurisdiction  and 
authority  of  a  justice  of  the  peace  for  the  county  of  Multno- 
mah, in  said  city  of  Portland,  and  subject  to  the  general 
laws  of  the  State  prescribing  the  duties  of  justices  of  the 
peace. 

That  in  pursaunce  of  said  section,  said  respondent,  in  cer^ 
tain  criminal  actions  tried  before  him,  'wherein  the  State 
of  Oregon  was  plaintifiF  and  divers  persons  charged  with 
crimes  and  misdemeanors  against  the  State  were  defendants, 
collected  and  received  for  his  services,  as  aforesaid  a  large 
amount  of  money,  to  wit,  $3289.60.     That,  although  often 
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requestodi  he  failed  and  n^lected  to  pay  ib»  same  into  the 
dty  treasury. 

To  this  complaint,  respondent  filed  a  general  demnrrer^ 
on  the  ground  that  it  did  not  ocmtain  facts  svifficiaiit  to  con^ 
stitute  a  cause  of  action.  The  denuxrrer  was  sustained,  and 
judgment  given  against  appellant  for  cost,  from  which  judg- 
ment an  appeal  has  heen  taken  to  tMs  Court 

A.  C.  Oibbs  and  E.  Q.  Hughes^  for  Appellant. 

Ddph,  Brorumgh,  Dolpk  &  Simon,  and  J.  B.  Waldo,  for 
Bespondent. 

By  the  Court,  Pbim,  J. : 

The  respondent  is  police  judge  of  the  city  of  Portland, 
and  has  the  jurisdiction  and  authorily  of  a  justice  of  the 
peace  for  the  county  of  Multnomah  within  the  limits  of  the 
city  of  Portland.  While  exercising  the  jurisdiction  and  au- 
thority of  a  justice  of  the  peace  in  the  trial  of  criminal  ac- 
tions prosecuted  under  the  general  laws  of  the  State,  he  has 
leoeived  fees  for  services  amounting  in  the  aggregate  to 
$3289.60. 

It  is  claimed  by  appellant  that  these  fees  should  have  been 
paid  into  the  city  treasury,  and  respondent  having  fail- 
ed to  do  so,  this  action  is  brought  by  the  city  to  recover 
tbem. 

The  office  of  police  judge  is  created  by  a  special  and  local 
act  of  the  Legislature  under  which  the  city  of  Portland  is 
incorporated.  By  §  155,  "the  police  judge  has  jurisdiction 
of  all  crimes  defined  by  any  ordinance  of  the  city  of  Port- 
land, and  of  all  actions  brought  to  enforce  or  recover  any 
forfeiture  or  penalty  declared  or  given  by  any  such  ordi- 
nance." By  §  156,  it  is  provided  that  "the  police  judge  has 
the  jurisdiction  ^d  authority  of  a  justice  of  the  peace  for 
the  county  of  Multnomah,  within  the  limits  of  the  city  of 
Portland,  in  crioninal  matters,  and  shall  be  subject  to  the 
general  laws  of  the  State  prescribing  the  duties  of  a  justice 
of  the  peace  and  the  mode  of  performing  them."  In  the 
case  of  77i€  State  v.  WUey,  this  section  was  construed"  by 
5  Oresron — 11 
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this  Court  to  mean  that  ^%e  jurisdiction  and  autbbritf  of 
the  police  judge,  when  acting  as  justice  of  the  peace,  is  iden- 
tical with  that  of  all  other  justices  of  the  peace,  and  extends 
alike  to  civil  and  criminal  cases.''  By  §  160,  it  is  provided 
that  "the  police  judge  shall  receive  an  annual  salary,  pay- 
able quarterly^  iiot  'exceeding  eighteen  hundred  dollars, 
*  *  *  which  salary  shall  be  fixed  by  ordinance  by  the  Com- 
mon  Council,  and  paid  out  of  the  city  treasury  as  other  sal- 
aries are  paid,  and  he  shall  receit^  no  other  compensation  for 
his  services."  ^  TJiis  is  the  section  specially  relied  upon  by 
counsel  for  appellant  to  show  that  the  compensation  therein 
provided  is  to  be  in  full  for  the  services  of  respondent,  not 
only  in  the  discharge  of  the  duties  pertaiQing  to  the  office  of 
police  judge,  but  also  in  full  for  services  performed  by  hian 
while  acting  under  the  general  laws  of  the  State  in  the  dis- 
charge of  the  dyties  of  a  justice  of  the  peace.  This  section 
may  be  very  properly  construed  as  having  reference  to  the 
compensation  he  is  to  receive  for  his  services  while  acting 
strictly  as  police  judge,  in  trying  offenses  committed  in  viola- 
tion of  city  ordinances.  In  construing  this  section  another 
fact  which  should  be  taken  into  consideration  is,  that  the  re- 
corder, whom  the  police  judge  succeeded,  was  paid  by  f^s, 
and  by  this  act  the  police  judge  is  not  to  be  paid  by  fees,  but 
by  a  salary;  and  the  clause  that . he  "sbaU  receive  no 
other  compensation,"  may  have  been  used  to  state  that  fact, 

But  the  fact  that  §  160  has  reference  to  the  compensation 
to  be  received  by  the  police  judge  for  services  performed  in 
that  capacity  solely,  and  not  as  justice  of  the  peace,  is  made 
still  more  apparent  by  §  173,  which  provides  that  "the  police 
judge,  when  acting  under  or  enforcing  the  laws  of  the  State, 
shall  be  entitled  to  tax  the  same  fees  and  compensation  as  a 
justice  of  the  peace." 

Mr.  Justice  Upton,  in  discussing  this  point  in  the  Circuit 
Court,  very  appropriately  said:  "As  the  defendant  acts  in 
two  distinct  capacities,  cojunsel  differ  as  to  what  services  are 
referred  to  in  the  section  first  above  quoted.  As  police  judge, 
his  powers  are  created  and  defined  by  this  special  and 
local  act.      As  a  justice  of  the  peace  his  jurisdiction   and 
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duties  are  defined  by  the  genel?al  Iftws  of  the '  Stttie.  As  a 
police  judge,  he  is  a  city  officer;  his  services  are  rendered  to 
the  city,  and  tinquestionably  for  those^  services  he  is  to  be  paid 
by  tiie  city.  As  a  jtrstice  of  the  peace,  he  is  not  strictly  a 
fity  oSSceTy  but,  as  is  disclosed  In  §  18^6  of  the  act,  he  has  th& 
jurisdiction  and  authority  of  a  jnstic©  of  the  peace  for  the 
ccfTOty."  The  defendant  claims  that  the  compensation  <nen^ 
tioned  in  §  160  relates  solely  to  services  rendered  as  a  police 
judge,  while  the  ]^aintiff  daims  that  it  includes  all  the 
services  to  be  rendered  by  him  in  both'  (opacities.  As  a 
justice  hA  is  "entitled  to  ta<  fees  and  compensation."  T^his 
I^aseology  certainly  indicates  that  he  is  to  have  an  interest 
in  the  fees.  Using  the  i^ord  erUiHed  rather  than  aufhoriiied, 
directed  or  required,  indicates  that  he  is  to  derive  a  benefit 
from  the  fees  so  tax^d.  If  it  was  intended  that  he  should  de- 
rive BO  oompensatioft  from  that  source;  it  was  a  remarkable 
misuse  of  words  to  say  be  shall  be  ^entitled''  to  tax  fees  and 
compensation,  without  placing  any  restriction  tipon  him  or 
giving  any  intimation  that  the  fees  may  be  otherwise  appro- 
priated. .     ^      :  • 

Again  he  says :  "The  defendant,  as  justice  of  the  peace,  be 
ing  authorized  by  the  general  laws  of  the  State  to  reoeive  feet 
for  services,  must  retain  that  right,  unless  the  language  of  §* 
156  is  to  be  construed  either  to  'prohibit  him  from  receiving 
them  or  to  compel  him  to  pay  them  into  the  treasury  after  he 
has  received  them.  If  it  was  intended  that  he  should  pay  them 
into,  the  tr^sury  after  receiving  them,  it  is  a  very  indirect 
mode  of  expression  to  say  he  should  not  receive  them.  And  it 
18  still  more  inconsistent  with  such  construction  that  the  same 
act  should  speak  of  these  fees  as  compensation,  and  declare 
the  defendant  'entitled  to  tax  fees  and  compensation,'  without 
a  suggestion  of  paying  them  into  the  city  treasury,  or  of  any 
purpose  or  object  different  from  that  indicated  by  the  general 
laws  of  the  State. 

"If  we  treat  the  salary  as  compensation  for  the  services 
rendered  as  police  judge,  and  the  justice's  fees  as  compensa- 
tion for  aervices  rendered  as  justice  of  the  peaoe,  all  the 
sopposed  contradictions  disappear,  and- 1  think  the  act  may 
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be  thus  understood  without  a  forced  or  violent  construction 
of  any  of  its  language. 

''That  construction  necessarily  follows^  if  it  is  conceded 
that  ^  160  refers  to  the  services  of  the  police  judge  performed 
in  that  capacity,  and  not  as  a  justice  of  the  peace.  With  this 
concession  the  several  parts  of  the  act  harmcMuze  and  the 
whole  act  conforms  to  the  Constitution;  otherwise  its  foo- 
visions  aie  conflicting.'' 

There  is  a  general  law  of  the  State  providing  how  costs 
taxed  and  fines  and  penalties  imposed  by  justices  of  the  peace 
shall  be  disposed  of.  This  general  law  must  apply  to  the  r&* 
spondent  as  a  justice  of  the  peace,  and  dispose  of  all  costs  tax- 
ed as  therein  provided,  unless  repealed,  or  unless  the  general 
laws  of  the  State  do  not  apply  to  him  as  ta  other  justice^  of 
the  peace.  If  he  is  a  justice  of  the  peace,  within  the  mean- 
ing of  the  Constitution,  as  held  in  State  v.  Wiley,  he  must  be 
one  within  the  meaning  of  the  general  laws  ccMiceming  justic- 
es of  the  peace  passed  under  the  Con9titution. 

The  general  law  not  being  repealed,  it;  applies  to  him  when 
acting  at  a  justice  of  the  peace  the  same  as  it  applies  to  evety 
other  justice  in  the  State. 

The  judgment  of  the  Circuit  Court,  sustaining  the  demur- 
rer, should  be  affirmed. 


T.  H.  GLAZE,  Respondent,  v.  SUSAN"  WHITLEY,  Execu- 
trix, etc.  (substituted  for  A.  H.  WHITLEY, 'Deceased), 
Appellant. 

IirsTRUonoNS — ^It  is  not  error  to  refuse  instmctions,  however  cor- 
rect in  principle,  where  there  is  no  testimony  tendii^  to  prove 
the  facts  material  in  the  issue  on  trial. 

BviDEif CB  or  STATKincifTS  BT  ▲  WmTBss  coNTRADicnNG  HIS  TcsTiicoirr 

IS   AN   iMPBAOHlttNT  OF   HIS   CHABAOIEB  It>B   TSDTH,   Ain>   ADlCX?a 

TKsmcoirr  of  Good  Chabacteb  nr  Rebuttal. — ^Testimony  going  to 
show  that  a  witness  has  made,  at  other  times,  statements  inoon- 
listent  with  his  testimony,  is  an  impeachment  of  his  general  char- 
acter for  truth  and  veracity,  and  in  such  a  case  evidence  of  general 
good  character  for  truth  and  veracity  may  be  offered  in  rebuttal. 
Evidenoe  of  good  character  is  admissible  whenever  the  character 
of  a  witness  has  been  impeached  in  any  of  the  ways  permitted  by 
the  statute. 
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Pbdbabub  GAt«K— Iitcentiqnax  SHOornra. — ^An  iaitentioiutl  shooting  of 
one  person  by  another,  which  results  in  death,  is  sufficient  in  law 
to  constitute  probable  cause  for  the  arrest  of  the  person  who  did 
the  shooting,  although  a  jxaf  may  ted  from  the^  eridenea  that  the 
shooting  was  in  self-defense. 

IDDC.— An  intentional  killing  with  a  deadly  weapon  is  prima  facie  evi- 
dence of  probable  cause  for  arrest  and  <preaeft&,tioii  before  the  girand 

Kaucious  Pbosbcxttion — ^What  mttbt  be  Shown  xh  Aonoir  iob. — To 
sustain  an  action  for  malicious  prosecution  in  criminal  cases,  it 
must  be  shown  both  that  the  prosecution  was  malidoua  and  that 
it  was  without  probable  oauaa. 

Appeai*  from  Polk  Coonty, 

» 

This  was  an  action  ia  the  Circuit  Court  for  Polk  County 
against  A«  H.  Whitlej  in  bis  lif etune  for  malicious  prosecu* 
tion. 

The  complaint  charges  that  Whitley,  maliciously  intend* 
ing  to  injure  Glaze  in  his  good  name,  without  probable  cause, 
chaigied  him,  in  conjunction  with  one  Frank  McCann,  with 
having  purposely  committed  an  assault  with  intent  to  kill 
one  William  Whitley  by  shooting  him,  and  with  malidoxisly 
and  without  probable  cause  procuring  the  said  plaintiff  to  be 
arrested  upon  said  charge. 

Defendant  answered  the  complaint^  denying  that  he  pro- 
eared  the  arrest  of  said  Glaze  maliciously  or  without  probable 
cause,  and  setting  up  as  new  matter  that  he  did  piirposely 
shoot  said  William  Whitley,  from  which  shot  Whitley  died 
soon  after.  The  answer  also  aUeges  that  before  making  comr 
plaint  to  the  justice  he,  defendant,  counselled  with  an  attorney 
to  whom  he  stated  fully  all  tlie  circumstances  of  the  shootings 
and  that  he  was  advised  by  said  attorney  that  there  was  prob- 
able cause  for  the  arrrest  of  said  Glaze,  and  th&t  the  arrer^ 
was  procured  upon  said  advice. 

The  replication  admits  the  shooting  and  killing  of  WiUiaon 
Whitley,  but  daims  that  it  was  done  in  self-defense,  and  de- 
nies that  the  arrest  was  procured  on  the  advice  of  ooun- 
aeL 

The  plaintiff  recovered  a  judgment  in  the  Circuit  Court 
for  eight  faundiied  and  sixty-six  dollaiv  and  costs  from  which 
judgment  an  appeal  has  been  taken  to  this  Court. 
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P.  C.  SuUivan  and  E.  C.  Bronaugh,  for  Appellant 

tT*.  /.  Daley,  L.  Vinyard  and  John  Eelsay,  for  Kespondent 

By  tKe  Court,  P^im,  J. : 

At  the  trial  of  this  action  it  appeared  in  evidence  that  the 
criminal  prosecution  against  plaintiff  was  dismissed  without 
any  examination  of  the  evidence  before  the  examining  mag- 
istrate, on  the  motion  of  J.  A.  Applegate,  an  attorney  em- 
ployed by  A.  H.  Whitley  for  the  prosecution.  This  motion 
was  founded  upon  a  statement  made  by  said  attorney,  to  the 
effect  that,  having  diligently  inquired  into  the  facts  concern- 
ing the  killing  of  William  Whitley,  and  a  coroner's  jury  hav- 
ing investigated  the  matter,  and  having  found  that  said  kil- 
ling was  justifiable,  he  was  satisfied  the  charge  could  not  be 
sustained. 

Upon  this  point  the  Circuit  Court  instructed  the  jury  that 
"the  discharge  of  the  plaintiff,  l^  the  examining  magistrate, 
is  prima  facie  evidence  of  a  want  of  probable  cause  sufficient 
to  throw  upon  the  defendant  the  onus  of  proving  the  con- 
trary." This  instruction,  it  is  claimed  by  counsel  for  appel- 
lant, was  erroneous.  On  looking  into  the  authorities  upon 
this  question,  we  find  they  are  very  conflicting,  and  the  court 
being  divided  in  opinion  upon  the  point,  we  decline  to  pass 
upon  that  question  at  present,  since  it  is  unnecessary  to  do  so 
in  order  to  decide  the  case,  in  the   view  we  have   taken   of 

it 

Counsel  for  defendant  then  asked  the  court  to  mstruct  the 
jury  that  "if  they  believe,  from  the  evidence,  that  defendant 
fairly  stated  all  the  facts  and  circumstances  of  the  shooting 
^  of  William  Wliitley  by  the  plaintiff,  to  his  counsel,  J.  A.  Ap- 
plegate,  and  that  said  counsel  advised  the  serving  out  of  said 
warrant,  then  said  facts  constitute,  in  law^  probable  cause  for 
plaintiff's  arrest" 

This  instruction  was  refused,  and  such  refusal  is  assigned 
here,  by  appellant,  as  error.  Although  this  matter  appears  to 
liave  been  put  in  issue  by  the  pleadings,  it  was  not  error  to  re- 
fuse the  instruction,    for   the  reason   that  the   bill  of  e3B- 
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eeptions  fails  to  disdofle  any  evidence  tending  to  prove  the 
facts  pertinent  to  that  iflsne,  and  if  ihere  was  no  evidence 
on  this  pointy  the  instruction  was  not  pertinent,  and  was 
properly  refused.  - 

Plaintiff,  having  been  called  as  a  witness  in  his  own  behalf  , 
undertook  to  give  a  very  full  account  of  the  row  between  him* 
lelf  and  the  Whitleys,  and  particularly  of  the  circumstances 
in  relation  to  the  killing  of  William  Whitley;  and  in 
eroas-examination,  having  been  asked  if  he  had  not,  at  certain 
other  times  and  places,  and  in  the  piiesenoe  of  certain  parties, 
made  statements  inconsistent  with  his  present  testimony,  he 
denied  having  made  statements  to  which  his  attention  was 
particolariy  called.  Several  witnesses  were  afterwards  sworn 
in  behalf  of  defendant,  who  testified  to  statements  made  by 
the  plaintiff  at  other  times  inconsistent  with  his  testimony 
before  the  court  Plaintiff  was  then  allowed  to  rebut, 
hj  swearing  witnesses  as  to  his  character  for  truth  and 
veracity,  which  testimony  the  defendant  claims  was  im- 
properly admitted,  for  the  reason  that  plaintiff's  char- 
acter for  truth  and  veracity  was  not  involved  in  a  suit  for 
malidous  prosecution.  On  the  other  si<k,  it  is  insisted  that 
plaintiff,  being  a  witness  as  well  as  a  party,  and  other  wit- 
nesses having  sworn  to  statements  made  by  him  at  other 
times,  inconsistent  with  his  testimony  in  court,  it  was  in 
sonoe  sort  an  impeachment  of  his  general  character  for  truth 
and  veracity.  In  the  latter  view  we  concur.  It  is  the  proper 
one  to  be  adopted  under  these  circumstances.  (1  Greenleaf 
on  Ev.,  §  469.)  \ 

Section  830  of  the  Civil  Oode  provides  that  ^'a  witness 
may  be  impeached  by  a  party  against  whom  he  was  called, 
by  contradictory  evidence,  or  by  evidence  that  his  character 
for  general  truth  is  bad,''  etc.  Section  831  provides  that  "a 
witness  may  also  be  impeached  by  evidence  that  he  has  made 
at  other  times  statements  inconsistent  with  his  present  tes^ 
timony.*'  Section  832  provides  that  "evidence  of  the  good 
character  of  a  witness  is  not  admissible  in  every  action,  suit 
or  proceeding  until  the  character  of  such  witness  has  been 
impeached.'' 

Fhm  this  we  infer  thai  evidence  of  good  character  is  ad* 


i 
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missible  wheneTiBr  the  character  of  a  witness  has  been  im-* 
peached  in  any  of  the  wIeijb  provided  for  in  the  sections  just 
above  cited. 

The  defendant's  counsel  asked  the  court  to  instruct  the 
jury  that  "if  they  believe,  froih  the  evidence,  that  about  the 
24th  day  of  August,  1872,  the  plaintiff^  Glaze,  intentionally 
shot  William  Whitley,  from  the  effects  of  whidi  he  died,  and 
that  the  defendant  procured  the  arrest  of  said  plaintiff  for 
said  shooting,  then  said  facts  are  sufficient  in  law  to  consti* 
tute  probable  cause  for  his  arrest^  although  the  jury  may  be- 
lieve, from  the  evidence,  that  the  shooting  was  done  in  self* 
defense.'^ 

Defendant  also  asked  the  following  instruction:  ^Hlh  a 
pi^secution  for  a  homicide  in  a  row  by  a  person  amied  with 
a  deadly  weapon,  the  proof  by  the  prosecution  that  defend- 
ant, in  such  prosecution,  actually  killed  deceased,  is  prima 
facie  evidence  of  probable  cause  for  the  prosecution.'* 

Both  of  these  instructions  were  refused,  and  we  are  of  tbe 
opinion  that  both  of  them  should  have  been  given. 

To  sustain  an  action  for  malicious  prosecution  in  criminal 
cases,  it  must  be  shown  that  the  prosecution  was  malicious 
and  widiout  probable  cause ;  both  must  concur.  If  probable 
cause  exists  and  the  prosecution  be  malicious  and  unfounded, 
the  malice  of  the  prosecutor  weighs  nothing--^ihe  action  Gan<^ 
not  be  sustained.  (2  Qreenleaf  on  Ev.  453.) 
f  The  main  question  in  this  case  is  whether  there  was  prob* 

able  cause  or  not,  and  the  question  of  probable  cause  is  com- 
posed of  both  law  and  fact,  it  being  the  province  of  the  jury 
to  determine  Tether  the  circiunstances  alleged  are  true  or 
not,  and  of  the  court  to  determine  whether  they  amount  to 
probable  cause.     (2  Greenleaf,  §  464.) 

If  the  plaintiff  intentionally  killed  Whitley  wiih  a  deadly 
weapon,  such  killing  was  prima  facie  evidence  of  a  criminal 
killing  and  probable  cause  for  the  arrest,  notwithstanding  an 
investigation  of  the  facts  might  prove  it  to  be  justifiable  hom- 
icide. 

In  Dietz  v.  LanfffiU  (68  Pa.  State  Reports,  284),  Chief 
Justice  Thompson,  in  delivering  the  opinion  of  the  oonrt^ 
scud :    ^'I  presume  it  is  the  first  time  in  the  history  o£  judi- 
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eial  piooeeding  that^  ia  a  prosecution  for  homieide  mums- 
tikaUy  oosmnitted,  b^iin  before  it  eofold  be  known  wbetber 
it  W88  willful,  negligent  or  aiceideBtal,  4ihe  prosecution  was 
ever  punished  for  putting  the  law  in  motion  to  ascertain 
whether  there  was  guilt  in  it  <»r  not.  As  all  homicided  are 
piesamablj  unlawful,  the  fact  of  itself  is  probaUe  cause  for 
proceeding  against,  the  perpetrator."  He  further  said :  '^t 
is  the  duty  of  eyeiy  citizen  to  procure  a  warrant  where  there 
is  good  reason  to  bdieYe  that  a  high,  crime  has  been  com- 
mittei" 

These  views  sufficientiy  indicate  that  the  judgment  below 
should  be  reyersed  aind  the  cause  be  remanded  back  for  a  new 
trial,  and  it  iaso  ordered^ 


D.  R  LEWIS  et  aL,  Appellants,  v.  D.  B.  LEWIS   et  aL 

Eespondents. 

PUAoiNO — Stnr  lo  Repobic  a  Deed. — In  a  suit  to  oorreot  or  refonn  a 
deed  or  written  contract  on  tho  grotmd  of  mistake,  tbe  complaint 
akonld  show  diitinctly  what  waa  tha  original  agreement  and  under* 
ftindhig  of  the  parties,  and  should  point  out  with  deamess  and 
precision  wherein  there  was  a  mistake,  and  should  also  show  that 
the  mistake  did  not  arise  from  the  gross  negligence  of  the  plaintiff. 

iDm. — ^In  such  a  case  the  complaint  should  also  state  some  circum- 
stanoes  relating  to  the  nature  or  sHuatloo  of  the  property,  which 
show  that  an  unfair  adyantaga  has  keen  gained  by  the  defendant 
through  the  mistake,  and  that  it  ia  against  good  conscience  to 
sllow  the  mistake  to  stand. 

Appeax  from  Polk  Conn^. 
The  facts  are  stated  in  the  opinion  of  the  Court. 
£.  8.  Strnhdn  and  JdhnKeUay,  for  AppellantB. 
fi.  P.  Boise  and  P.  (7.  Sullivam.,  for  Respondenta 

By  the  Court,  Shattuok,  J. : 

This  suit  was  instituted  in  the  coipi;  below  by  the  appel- 
laats  against  the  respondents,  to  correct  an  alleged  mistake  in 
a  deed,  and  to  enjoin  an  action  at  law  for  the  recovery  of 
poMBBsion  of  a  portion  of  the  land  described  in  the  deed. 
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The  complaint'  alleges  in  substance  that  tlie  plbintifffl^  be« 
ing  owners  of  a  oertain  donation  land  claim  in  Polk»  Conaityt 
(a  description  of  which  is  set  forth  in  thfe  complaint),  "some 
time  in  the  fall  of  lft55  entoted  into-  a  verbal  a^emeaat  with 
one  Ira  A.  Hooker,  whereby  Hodcer  agreed  to  purchase  a 
piece  of  land  of  the  plaintiffs,  situate  in  the  southwest  eoi^ 
ner  of  their  said  donation  claim;; that  the  parties  mntually 
agreed  that  one  Hutchinson  should  survey  the  land  irielnded 
within  said  agreement,  ^  and  ascertain  the  '^antity  of  the 
same,  and  furnish  a  description  thereof  to  be  used  in  the 
deed  thkt  was  to  be  made  therefor;  and  that'&e  said  Hooler 
should  pay  therefor  at  the  rate  of  six  dollairs  per  acre ;  that 
the  said  surveyor  furnished  a  description,  which  was  inserted 
in  the  deed,  and  is  as  follows :  "Beginning  at  the  southwest 
comer  of  David  R.  Lewis's  land  claim,  as  described  in  the 
field  notes  and  plats  of  the  United  States  in  §  19;  thence 
north  one  degree  twisnty-four  minutes  east,  59  chains  dis- 
tant;  thence  east  40  chains  distant;  thence  south  one  de- 
gree twenty-four  minutes  west,  43.25  chains  distant;  thence 
south  sixty^ight  degrees  twenty-five  minutes  west^  43  chains, 
to  the  place  of  beginning,  containing  204.32  acres.  The  above 
tract  is  bounded  otii  the  west  by  ihe  west  line  of  David  R. 
Lewis's  claim,  and  on  the  southeast  hy  the  southwest  line  of 
David  R.  Lewis's  claim." 

That  said  Hooker  paid  plaintiffs,  for  said  land,  six  dollars 
per  acre,  amounting  to  $1225.92 ;  and  they  Executed  and  de- 
livered to  him  a  deed,  a  copy  of  which  is  appended  to  the  com- 
plaint, containing  the  above  description,  and  dated  December 
20,  1855 ;  that  Hooker  died  in  1857,  and  the  defendant,  De- 
lia B.  Lewis,  is  his  devisee,  and  succeeded  to  whatever  rights 
Hooker  had  under  the  deed  aforesaid;  that  the  description 
contained  in  said  deed  was  furnished  by  said  Hutchinson,  by 
accident,  surprise  and  mistake,  or  through  fraud,  "the  plain- 
tiffs do  not  know  which,"  and  was  false,  and  was  not  accord- 
ing to  the  agreement,  intention  or  design  of  the  plaintiff,  or 
said  Hooker. 

That  a  true  description  of  the  real  property  agreed  to  be 
sold  by  plaintiffs  to  said  Hooker,  and  included  in  the  agree- 
ment aforesaid,  and  none  other,  is   as  follows:    "Beginning 
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« 

at  the  sotitliwest  iobnier  of  David  R.  Lewis's  hood  blaim,  as 
described  in  the  feldiiotes  and  plats  of  the  United  States  in 
§  19;  thenos  nortH  one  degiee  twentj^icmr  minutes  east, 
54.50  cbains;  thaioe  east  40  ohains;  tlkenee  sooth,  one  degree 
twenty-fobr  minutes  west)  39.70  chains;  thence  south  sixtjh 
eight  degrees  t^hty^fiTo  minutes  west^  43  chains  to  the  plaoe. 
of  beginning,  ccmtaiainjg  18&33  acres.'' 

It  is  also  alleged  that  the  description  eontaiBed  in  the  deed 
embraces  eighteen  acres  more  land  than  the  la^t  aJbove  men^ 
tioned  deseripiioDy  which  plaintiffs  did. not  int^d  to  sell,  noT 
said  Hooker  to  bay;  that  the  pktntifis  remained,  and  have: 
been  oontinnally  since  the  date  of  the  deed^  in  the  exdueiTe 
occupation  and  possession  of  said  eighteen  acres ;  and  that 
said  Hooker,  during  his  life,  and  his  devisee;  the  defendant 
Delia,  recognized  plaintiff's  right  and  title  until  some  time 
in  1870;  and  plaintiffs  have^  with  the  knowledge  of  the  de^ 
fendants,  made  permanent  and  valuable  improvements  there<> 
on  of  the  value  of  six  hundred  ddlara.' 

The  plaintiffs  then  aver  the  commencement,  by  defendant 
Delia,  of  an  action  at  law  sgainBt  these  plaintiffs  to  recover 
the  possession  of  the  said  eighteen  acres;  prays  an  injuncticm 
against  said  action,  and  to  have  the  deed  reformed  and  cor^ 
rected  so  as  to  convey  only  186.37  acres,  conformably  to  the 
alleged  agreement  and  intention  of  the  parties;  averring  also 
a  tender  by  plaintiffs  to  the  defendant,  before  suit  brought, 
of  an  amount  of  mimey  eqnal  to  the  value  of  the  eighteen 
acTBS)  at  six  dollars  an  acxe  (the  original  purchase-price )y 
^thout  interest,  and  a  willingness  to  submit  to  any  terms  or 
oonditions  of  relief  imposed  by  the  court 

The  defendants  demurred  to  this  complaint,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
Aiit,  or  to  entitle  the  plaintifb  to  any  relief ;  and  <m  the  spec- 
ial ground,  ihat  thei«  was  no  equity  on  behalf  of  plaintiffs 
shown,  in  that  there  was  no  sufficient  tender  pleaded. 

The  court  below  sustained  the  demurrer  and  dismissed  the 
complaint,  and  the  plaintiffs  bring  this  appeal 

It  is  to  be  observed  that  the  complaint  in  tiiis.  suit  does 
sot  state  directly  and  dearly  what  was  the  original  verbal 
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i^preement  between  the  partiea.  It  is  said  to  be  for  a  piece 
of  land,  the  description  and  quantity  of  wbich  wae  to  be 
aecertained  hj  a  survey.  But  what  data  for  the  auryej  were 
agreed  upon,  if  any,  do  not  appear.  We  are  not  informed 
by  the  complaint  whether  the  surveyor  was  to  bound  hia  sur- 
vey by  any  known  visible  objects  that  were  intended  to  limit 
the  extent  of  the  parcel  to  be  conveyed,  nor  is  it  alleged  that 
he  was  instructed  to  make  the  west  line  any  particular  num- 
ber of  chains  long;  nor  that  he  was  told  to  indude  a  certain 
number  of  acres  and  no  more.  There  is  no  allegation  show- 
ing wherein  the  surveyor  violated  any  specific  instructions 
given  him  by  the  parties  relative  to  the  description,  boundar- 
i^  or  quantity  of  the  land  which  he  was  to  survey.  All  these 
are  matters  that  can  only  be  inferred  from  the  allegations  of 
the  complaint,  and  any  inference  as  to  any  particular  one  of 
liiem  is  beset  with  doubt  It  must  also  be  noted  that  the  con- 
duct of  the  surveyor  is  characterized  by  the  complaint  in  the 
alternative  as  '^accident,  mistake  and  surprise  or  fraud,  the 
plaintiffs  do  not  know  which." 

It  is  further  to  be  observed  that  the  description  given  in 
the  deed  differs  from  the  one  claimed  by  plaintiffs  only  in  the 
length  of  the  lines.  In  both  descriptions  the  starting  point  is 
the  same,  and  the  west  and  southeast  lines  of  the  tracts  are 
upon  the  same  course,  and  as  far  as  both  reach  are  identicaL 
In  the  deed  the  west  line  is  stated  to  be  59  chains  long;  in  the 
description  <K)n tended  for,  that  line  >  is  stated  to  be  54.50 
chains,  a  difference  of  4^50  chains. 

It  is  also  to  be  particularly  noticed  that  the  complaint 
shows  upon  its  face  that^the  plaintiffs  received  pay  according 
to  the  terms  of  the  agreement  (six  dollars  an  acre)  for  all  the 
land  described  in  the  deed,  including  the  eighteen  acres  now 
in  controversy,  and  that  the  courses  and  distances  stated  in 
the  deed  include  precisely  the  amount  of  land  paid  fori 
The  case,  as  presented,  is  simply  this:  The  plaintiffs  sold 
for  a  price  agreed  upon  and  received  by  them,  and  conveyed, 
with  covenants  of  warranty,  204.83  acres  of  land,  but  by 
some  means  remaining  in  possession,  of  being  found,  fifteen 
years  after  the  conveyance,  in  pdsaession  of  eighteen  aores 
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of  the  tract  eotkyeyed^  fmd  bemg  required  to'pnunr^iMlaF  j^ 
poBsession  to  the  vendee  they  c^^ioe  vaX/^  a  court  <d  ^<)uit7  and 
aak,  upon  sisich  geueifd  and  altenia.tiv6  allegatiaui) ,  as  cojfsti- 
tute  thi»  complaint,  to  be  aUo^red  to  keep,  these  eighteen  acreii 
and  to  have  their  deed  altered  by  the  ^Qurti  so  aa  to  xelievQ 
them  of  their  oQvenaiit^  of/warraAty,  having  offered  befoons^ 
nnt  brought  aimplj  to  retusn  to  the  )?ende^  t)ie  ariiginal  puih 
ehaae  pnee  received  fifteen  yeara  i^ : witl^out  interest.       •     . 

If  this  Ooort  ahall  hold  that  up^n  thia  (HWplaint.the.  plaJ#^ 
tiSs  are  entitled  toretief^  a  {^^ep^nt  will  be  furnished  foe 
attaoking  titles,  deenied  moat  9^cure>  upon  tilie  moet.  f rivok>i^a 
pietezty  proviidedihe  grantora  abaU  d^em  it  to  their  advantage 
to  resdnd  their  bai^ga&ia  and.  are  prepared  tO;  allege,  in  gen^ 
eial  terms,  and.  pro^u»  proof  of  mistaj^,  in  4e$anption.  ai^d 
qnsntitj  o£  land  sold^ 

We  do  not,  after  careful  examination,  think  that  the  jlaMr 
of  this  case  is  as  the  plaintiffs  daim-  it  to  be,  nor  do  w^  thjink 
that  the  authorities  oited  by  the  counsel  £or  the.  plaintiffs  spisH 
tain  their  positions  oonoeming  this  complaint.  .       . 

It  is  aiot  every  miatake  in  a  conveyanoe  that  ^sm  call  for  tibe 
interpoeiticai  of  a  court  of  ^uitjf.    (Willard's  EqL  71.) 

To  entitle  the  part{^  to  relief  the  factmuat  be  material j&nd 
also  such  that  he  could  not  with  reasonable  diligence  have  dy 
tallied  knowledge  of  it    (Id.  70.)  .        . 

hi  Mttrvin  v.  Bewn^t  (^8  Wend  160)^  a  case  where  a  purr 
ehaaer,  who  liad  received  a  deed  for  land  and .  given  b$ek  a 
mortgage  to  secure  a  part  of  the  pu^chasLe^enoney,  and  on  find^ 
ing  a  defidenc^  in  the  quantity  of  laad  describ^d^  sought  rer 
Ud  in  equity,  on  the  ground  of  nuslake,  against  payment  of 
the  purchase-money  for  the  amount  of  land  deficient,  the 
cofDTt  say,  that  relief  will  not  be  granted  if  with  prdinary  vig- 
ilance the  purchaser,  before  the  completion  of  the  contract^  by 
ifiewing  the  premises  or  properly  settling  the  description) 
mi^t  have  guarded  against  the  alleged  mistake,  and  relief 
was  denied. 

The  case  here  differs  from  Marvin  v.  Bennett  in  respect  to 
the  party  seeking  relief.  In  that  case  it  was  the  purchaser 
who  sued;  in  this  it  is  the  vendor:  but  the  relief  s^mg^t  is 
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m1)6taBtiall7  the  same  in  both,  and  the  principle  is  as  appli- 
eabl^  to  the  one  as  to  the  other. 

Again,  the  clads  of  cases  wherein  oourts  of  equity  interfere 
to  correct  mistakes  are  said  (1  Story  Eq.  Jnr.  §  38)  to  be 
those  where  the  mistake  is  of  so  fundamental  a  character  that 
the  minds  of  the  parties  have  bever  in  fact  met,  or  where  an 
ubconscionable  advantage  has  been  gained  by  mere  mistake 
or  misapprehension,  and  there  was  no  gross  negligence  on  the 
part  of  the  plaintiff  either  in  falling  into  the  error  or  in  not 
sooner  claiming  redress,  and  no  intervening  rights  have  ac- 
crued and  the  parties  may  still  be  placed  in  shiu  quo.  But 
even  in  cases  like  these  it  is  said  that  equity  will  interfere  in 
iis  discretion  in  order  to  prevent  intolerable  injustice.  The 
prevention  of  intolerable  injustice  appears  to  be  the  cause 
which,  according  to  this  authority,  impels  the  court  to  grant 
relief. 

The  case  now  before  us  does  not  present  a  state  of  facts 
bringing  it  within  any  of  the  classes  referred  to  by  these  au- 
thorities, nor  is  it  one  parallel  to  those  cited  by  appellants' 
counsel.  There  was  no  injustice  suffered  by  plaintifFs  in 
having  made  a  deed  for  two  hundred  and  four  acres  of  land^ 
if  they  received  the  agreed  price  for  that  quantity,  whidi  the 
complaint  shows. 

This  is  not  a  case  like  OiUespie  v.  Moan  (3  Johns.  CL 
585),  where  the  agreement,  clearly  alleged  and  proven,  was 
to  sell  and  purchase  only  two  hundred  acres  of  land,  but  the 
deed  was,  by  mistake,  made  to  describe  by  metes  and  bounds 
a  tract  containing  in  fact  two  hundred  and  fifty  acres.  In 
that  case  the  vendee  had  paid  only  according  to  his  agree- 
ment,  for  two  hundred  acres,  and  was  attempting  unconscion- 
ably to  hold  fifty  acres  for  which  he  had  never  paid  anything, 
and  which  he  had  acquired  through  a  mere  mistake.  The  case 
presented  other  circumstances  that  rendered  the  existence  of 
the  deed,  as  made,  a  peculiar  hardship  to  the  vendor. 

The  case  before  us  is  not  like  the  case  of  Lindsay  v.  Dor 
venport  (18  HI.  380),  where  the  deed  described  the  ''north- 
foest  quarter^*  of  a  certain  section,  while  the  land  actually 
sold  and  paid  for  was  the  '^southeast  quarter/* — a  totally 
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different  and  disi^iniected  paioel,  eotitafafiiig,  as  the'  evl< 
denoe  showed,  less  land,  and  sold  for  less  than  half  the  real 
ndne  of  the  pareel  erroneously  described  in  the  deed. 

The  allegatioiks  of  the  complaint  in  this  ease  do  not  pro- 
sent  a  case  like  Johnson  tr.  Taber  (6  Selden^  310),  where  it 
appeared  that  the  boundaries  of  the  land  sold  were  pointed 
out  on  the  ground  by  the  vendor  to  the  vendee  before  the  deed 
was  made,  and  it  appeared  that  the  vendee  understood  and  was 
infonnsd  by  the  vendor  at  the  time  that  a  certain  tree  and  a 
fence  shown  him  constitute  the  boundary^  but  by  a  mistake 
of  courses  and  distances,  recited  in  the  deed,  the  boundary, 
as  defined  therein,  was  made  to  go  beyond  or  across  the  fence 
and  take  in  more  land  or  other  land  than  was  pointed  out  to 
the  Tendee.  In  that  case  the  vendor  was  relieved  from  hia 
covenant  of  warranty,  as  to  the  land  outside  of  the  designated 
and  understood  boundaries,  and  the  mistake  in  the  d^ed  sub- 
stantially corrected. 

Nor  does  this  case  present  any  such  equities  as  Brown  v, 
Lanyphear  (85  Yerm<mt,  2ft2),  wherein  it  was  alleged  that 
there  was  an  express  agreement  before  the  conveyance  was 
oiade,  that  a  certain  spring  and  aqueduct,  within  the  tract 
Bold,  on  which  tihe  vendor  depended  for  water  to  supply  hia 
dwelling-house,  and  other  houses  which  he  had  contracted  to 
supply  with  water,  should  be  refi^rred  and  excepted,  but  by  a 
mistake  of  the  scrivener  the  reservation  was  not  put  into  tiie 
deed,  and  the  complainant  signed  it  without  reading  it  and 
without  noticing  the  omission,  having  full  confidence  in  the 
scri^ner  and  supposing  that  the  deed  conformed  to  the  agree* 
ment  and  undsrstanding  of  the  parties. 

In  that  case  the  vendee  attempted  to  hold  property  for 
which  he  had  never  paid  anything  and  which  he  had  not 
purchased.  In  addition  to  the  great  damage  and  incon- 
^nience  to  which  the  vendor  would  be  subjected,  by  having 
the  spring  taken  from  him,  it  appeared  that  the  aqueduct 
and  improvements,  at  the  spring,  had  alone  cost  more  than 
the  entire  purchkse-prioe  paid  by  the  vendee  for  the  land. 
The  advaiitage  sought  by  the  vendee,   through  the  mistake 
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iti  the  deedi  was  w^eotiiseio]iable»  mi  wrou^t  a  groat  inj^i^ 

But  in  the  oaae  at  bar  there  ia  no  allegation  that  the  bonn- 
dariea  weie  pointed  out  upon  the  grotmd  before  the  survey 
Waa  made ;  .nor  that  the  parties  viewed  the  prexoiseB  and  gave 
instructionB  to  the  surveyoTy  which  he  violated  in  making  bia 
Purvey  and  description  to  be  inserted  in  the  deed.  It  does 
not  appear  that  the  eighteen  aoree  in  dispute  are  aeUtively  of 
wy  greater  value  than. the  reat  of  the  two  hundred  and' four 
aeresi  or  that  the  eighteen-iUsre  traet  oontaina  any  vfnADg,  at 
quarxy,  or  mine^  or  tiznber,  or  watercourse^,  or  any  other  thing, 
rendering  it  of  peculiar  vailue  to  plaixktiffs,  and  making  it  un- 
eonscionaUe  for  defendants— having  paid  for  it  aoe(»diBg  to 
ajg^eeBObenty  as  shown  by  the  complaint*--to  kee^  it 

The  (mly  allegation  raising  any  equity  in  favor  of  the  plain*, 
tifib  is  that  coneeroing  improvements,  but  that  is  nM  silffi* 
cienty  because  it  does  not  appear  what  the  improvements  aie, 
nor  when  they  wecre  made.  Although  it  is  alleged  that  they 
are  permanent^  yet  they  may  have  been  only  auch.atf  were 
necessary  incidents  to  the  use  and  occupation  of  the  premisea 
during  the  fiftfito  yeaiB  that  the  plaintiffs  aver  th^y  have 
been  in  possession,  and  only  a  fair  offset  to  tihe  value  of  such 
use  and  occupati^m.  The  improvements  may  have  beten  made, 
so  far  as  anything  in  the  complaint  sholVB  to  the  lOpntraxy, 
since  the  plaintiffs  knew  of  this  alleged  mistake^  and  ainoa 
demand  for  possessicm  was  made. 

Upon  all  the  authorities  cited  upon  the  argument  of  this 
cause,  the  Court  hold  that  in  cases  of  this  kind  the  complaint 
should  distinctly  show  what  was  the  original  agreean^it  and 
understanding  of  the  parties,  and  should  point  out  wi<h  clear- 
ness and  piecision  wherein  there  waa  a  mistake,  and  should 
show  that  it  did  not  arise  from  gross  n^ligenoe  of  the  plain- 
tiff. There  should  also  appear  some  circumstances  relating 
to  the  nature  or  situation*  of  the  property  which  shows  an  un- 
fair advantage  to  have  been  gained  by  the  defendant^  and 
that  it  is  unjust  to  allow  the  alleged  mistake  to  stand* 

The  complaint  in  this  cause,  being  defective  in  three  par- 
ticulaiB,  is  deemed  insufficient 
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The  other  point  raised  by  the  demurrer  oonoemiiig  the' 
ta&der  is  not  ocmsidered  by  the  Court,  the  points  referred  to' 
in  this  opinion  being  oonsideTed  decisive  of  the  case. 

The  deci^ee  of  liie  cooit  below  is  affirmed  with  costs. 


BEN  HOLIADAT,  AppeDant,  v.  A.  W.  PATTERSON, 

Bespondent. 

PUBEJO  POUOT.— A  OOITTBAGT  TO  DONATE  MONST  TO  SBCUBB  THB  IjOQMti 

Tioir  OF  A  Railboad  Dkpot  is  void. — H.,  being  a  Director  and  Presi- 
dent of  the  Or^go;i  anji  California  Railroad  Co.,  and  the  owner  of  a 
eontrolling  interest  in  the  stock '  of  said  company,  agreed  with 
P.,  that  in  congideration  of-  a.  certain  sum  of  money  he  would" 
eauae  the  lin^  of  said  road  to  be  located  on  a  certain  route,  and 
a  depot  to  be  built  at  a  certain  place,  instead  of  adopting  another 
route  then  surveyed,  which  was  shorter,  and  over  which  said  road 
could  be  constructed  at  less  expense:  Held,  that  such  a  contract 
is  contrary  to  public  policy. 

RuuKuui  CoRFOBATioN — ^PuBtio  IzTTEBSST  m.— A  rsi^oad  company  Is 
a  quasi  public  corporation,  and-  the  public  have  an  interest  in 
the  location  of  their  lines  of  road  and  depots. 

hnc— What  Aoreements  wnx  not  be  EnFOBcaBo. — ^An  agreement  which 
tends  to  lead  persons,  charged  with  the  performance  of  trusts  or 
duties  for  the  benefit  of  others,  to  violate  otf  betray  then,  will  not 
be  floforoed. 

Appeal  from  Lane  County. 

The  facts  are  stated  in  the  opinion  of  the  Court ' 

Dolfh,  Bronaugh,  Dolph  do  Simon,  for  Appellant 

Tkorwpaon  4&  Fttch,  for  Bespondent 

By  the  CoTirti  Bttbnett,  J. : 

This  action  was  brought  upon  the  following  agreement  or 
mbecription  paper,  signed  by  the  respondent  herein: 

'In  consideration  that  Ben  HoUaday  will  canse  tihe  line 
of  the  Oregon  and  California  Bailroad  to  be  located  aerosB 
the  Willamette  Biver  within  three  miles  of  Harrisbilrg,  and 
tt>iistructed  thereon  on  the  west  side  of  such  river  to  some 
point  within  tibe  corporate  limits  of  Eugene  City,  and  will 
6  Oregon — ^12 
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esE^bUsb  a  depot  within  iSbs  corporate  limits  of  said  Eugene 
Oity;  .and^  in  consideration  of  one  dollar  to  eajch  of  the  nn* 
dersigned,  paid  by  Ben  HoUaday,  the  receipt  whereof  we  Bev-: 
erally  Ji6rebj  acknowlege,  we,  the  undersigned,  do  severally 
hereby  promise  and  agree  to  pay  to  the  said  Ben  HoUaday, 
within  sixty  days  from  the  date  that  such  railroad  is  com- 
pleted to,  Eugene  City,  so  that  a  locomotive. can  run  over  the 
c&une  fo  said  city,*  the*  several  sums,  in'  United  States  gold 
coin,  which  we  have  respectively  set  opposite  our  names  here- 

ter■  f\   "■■.••■         ■ 


^^A.  W.  Patterson $1000  (one  thousand). 

*^ugene  City,  Oregon,  April  17,  1871/* 

< 

Said  subscription  paper  was  signed  by  a  number  of  other 
persons,^ with  different  amounts  set  opposite  their  names* 
It  appears  from  the  complaint  that  at  the  time  this  contract 
was  made,  to  wit,  oh  the  17th  day  of  April,  1871,  theplaintifF 
was  the  owner  and  holder  of  a  controlling  interest  in  liie 
capital  stock  of  the  Oregon  and  California  Bailroad  Com- 
pany, which  company  then  was  a  corporation  duly  organized 
under  the  laws  of  the  State  of  Oregon  for  the  purpose  of 
constructing  and  equipping  a  railroad  from  Portland, 
Oregon,  southerly  through  the  Willamette,  IJmpqua  and 
Rogue  Kiver  Valleys  to  the  southern  boundary-line  of  the 
State  of  Oregon,  abd  said'  company  was  then  engaged  in 
the  construction  of  such  railroad,  which  was  at  said  date 
oompleten^  to  a  point  some  twelve  miles  north  of  the  cor- 
porate limits  of  Harrisburg  in  linn  County,  and  that  the 
plaintiff  was  at  that  date  also  one  of  the  directors  of  said 
company,  and  the  president,  of  the  board  of  directors 
thereof,  and  as  iBUch  president,  director  and  stockholder 
had  the  power  to  cause  said  railroad  to  be  located  and  oon* 
structed  on  such  line  or  route,  as  he,  the  plaintiff,  might 
desire  or  determine,  and  was  duly  authorized  to  control 
0uoh  location  by  a  resolution  of  said  board  of  directors  be- 
fore that  time  duly  adopted.  That  from  said  point  twelve 
miles  north  of  Harrisbui^g,  southerly,  two  or  more  routes 
had  been  surveyed  over  which  said  railroad  could  be  con- 
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Btrneted — the  one  ruxming  some  inileB  distant  from  Harris- 
buig  and  to  the  east  thereof,  and  some  three  miles  east  of 
Eugene  City  and  across  the  Willamette  Biver  at  or  near 
Springfield;  the  other  running  through  the  oorporate  limits 
of  Harrisbnrg^  and  crossing  the  Willamette  Biver  to  the  west 
aide  thereof,  at  a  point  not  farther  than  three  miles  south 
of  Harrisbuig,  and  also  running  through  the  corporate  lim^- 
its  of  said  Eugene  City — the  route  running  to  the  east  of 
Harrisburg,  and  crossing  the  Willamette  River  at  Springs 
field,  being  the  shortest,  and  the  one  over  which  said  road 
ooold  be  constructed  at  the  least  expense.  That  to  induce  the 
plaintiff  Ben  HoUadaj  to  cause  said  railroad  to  be  located 
and  constructed  on  the  Eugene  City  route,  and  to  locate  a 
depot  within  the  corporate  limits  of  said  Eugene  City,  the 
defendant  made  the  agreement  upon  which  this  action  is 
brought 

It  is  further  alleged  that  the  plaintiff  caused  said  road  to 
be  located  on  the  route  last  mentioned  to  Eugene  City,  and 
caused  a  depot  to  be  established  within  the  corporate  limits 
of  said  Eugene  City,  according  to  said  contract,  and  a  claim 
for  judgment  for  amount  subscribed  by  defendant 

To  this  complaint  there  was  a  general  demurrer  interposed 
in  the  court  below,  which  was  sustained,  and  the  case  comes 
before  this  Court  upon  the  points  raised  by  the  demurrer. 
The  principal  question  presented  is  as  to  whether  or  not  the 
contract  sued  on  in  this  case  is  illegal.  It  is  not  disputed  but 
that  contracts  against  public  policy  are  illegal  and  void,  but 
the  appellant  in&lsts  that  the  contract  in  question  is  not  of 
that  character. 

"Public  policy"  is  a  vague  expression,  and  few  cases  can 
arise  in  which  its  application  may  not  be  disputed.  Mr. 
Story,  in  his  work  on  Contracts  (§  546),  says  *^t  has  never 
been  defined  by  the  courts,  but  has  been  left  loose  and  free 
of  definition,  in  the  same  manner  as  fraud.  This  rule,  how- 
ever, may  be  safely  laid  down,  that  wherever  any  contract 
conflicts  with  the  morals  of  the  times,  and  contravenes  any 
established  interest  of  society,  it  is  void  as  being  against  pub- 
lic policy.*' 

In  illustration  of  this  rule,  he  says   (§   576) :    ^'Where, 
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thexsefore,  a  persoii  occupying  a  public  office  agrees  for  a  re- 
ward to  exercUe  his  official  influence  in  questions  affecting- 
both  public  and  private  rights,  so  as  to  bring  about  the  pri- 
vate advantage  of  .persons  interested,  the  contract  would  be 
void  Fox  every  public  officer  is  bound  to  be  disinterested  in 
the  consideration  of  all  public  questions,  and  any  contract 
wI^ch  interferes  with  the  free  and  unbiased  exercise  of  his 
judgment  in  relation  to  a  question  of  trust  and  oonfidenos  re- 
posed in  him  is  against  public  i)olicy  and  good  morals/' 

Baiboad  companies  are  defin^  to  be  qua$i  public  cor- 
poraticms,  and  the  directors  act  in  a  double  capacity,  to  wit, 
as  the  agents  for  the  company^  ,and  also  as  trustees  for  the 
pubUc,  clothed  with  an  important  public  trust.  1  Bedfield  on 
Railways,  577,  §  liO,  says:  "The  general  duty  of  railway 
directors  is  an  important  and  a  public  trust,  and  whether  un- 
dertaken for  a  compensation  or  gratuitously,  imposes  a  duly 
of  faithfulness,  diligence  and  truthfulness  in  discharge  of  its 
functions  in  proportion  to  its  difficulty  and  responsibility.'' 

It  is,  among  Qther  things,  urged  that  this  contract  is  not 
against  public  policy,  because  contrary  to  public  interest,  as 
the  deflection  of  the  line  of  the  road  from  the  more  direct 
route  of  the  original  survey  would  best  subserve  the  public  in- 
terest, and  promote  the  welfare  of  the  conmiunity  through 
which  the  road  passes.  The  question  of  the  validity  of  the 
contract  does  not,  however,  depend  upon  the  circumstance 
whether  it  can  be  shown  that  the  public  has>  in  fact,  suffered 
any  detriment,  but  whether  the  contract  is,  in  its  nature,  such 
as  might  have  been  injurious  to  the  public 

TTpon  this  point  the  case  of  Fuller  v.  Dame  (18  Pick. 
472)  is  pertinent.  In  that  case  it  appeared  that  Fuller  was 
a  stockholder  in  the  Boston  and  Worcester  Bailroad  Cor- 
poration^  and  for  a  consideration,  he  agreed  to  use  his  in- 
fluence in  procuring  that  corporation  to  locate  its  depot  at 
a  particular  place  in  Boston,  it  being  expressed  in  the 
agreement  that  Fuller  was  of  the  opinion  that  the  road 
ought,  from  a  view  to  the  public  good,  and  the  good  of  the 
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stockholdeTB,  to  locate  its  depot  at  that  place.  The  contract 
was  held  to  be  yoid,  on  the  ground  that  the  road  was  estab- 
lished for  the  public  accommodation^  although  a  private  cor- 
poration,  and  that  the  public  had  an  interest  in  the  question 
of  the  location  of  the  depot;  and  that^  though  the  contract 
was  not  made  to  induce  a  party  to  do  an  unlawful  act,  it  put 
kirn  under  an  influence  to  do  that  which  might  injuriously 
affect  the  inteieats  of  the  public  The  court  says :  ^^Nor  is 
it  any  satisfactory  answer  to  say  that  when  the  agreement 
was  entered  into  he  had  come  tO'the  opinion  that  the  location 
in  question  was  the  best  for  the  interests  of  the  public  and  for 
the  interests  of  the  corporation.  That  opinion  might  be 
changed  by  new  yiews  and  new  offers,  and  besides,  the  terms 
upon  which  this  boon  was  to  be  obtained  was  still  an  open 
question.  But,  upon  all  these  questions,  the  influence  of  the 
promise  of  separate  and  distinct  advantage  deprived  him  of 
the  power  of  exercising  a  free,  disinterested  and  unbiased 
judgment" 

It  is  claimed,  by  appellant,  that  the  contract  under  consid- 
eration should  be  viewed  as  though  made  by  the  respondent 
directly  with  the  railroad  company,  and  we  will  examine  the 
question  in  that  light* 

The  directors  of  the  company  were  clothed  by  law  with 
the  power  of  locating  their  line  of  road  and  depots.  What 
is  the  nature  of  that  trust  ?  As  has  been  heretofore  remarked, 
they  were  acting  for  the  company,  but  they  were  also  acting 
for  the  public,  and  if  the  public  have  an  interest  in  the 
route  selected  for  a  railroad;  being  the  nearest  and  best, 
and  the  depots  located  so*  as  to  best  answer  the  convenience 
of  the  traveling  public,  wbuld  the  contract  entered  into  by 
the  appellant,  Ben  Holladay,  with  the  respondent,  by  whidi 
they  were  to  receive  money  to  adopt  the  route  by  Eugene 
City,  instead  of  the  route  by  Springfield,  which  was  a 
shorter  route,  and  over  which  the  road  could  be  built  at 
less  expense,  have  a  tendency  to  make  them  disregard  either 
the  interests  of  the  company  or  of  the  public  ?  If  so,  it 
eannot  be  enforced,  for  "an  agreement  which  is  designed,  or 
whidi  in  its  nature  and  effect  tends  to  lead  persons  who  are 
ehaiged  with  the  perfonnatioe  oi  trusts  or  duties  for  the 
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benefit  of  others,  to  violate  or  betray  them,  is  oontrary  to  pub- 
lic policy."  That  the  public  have  an  interest  in  'the  location 
of  the  line  of  all  railroads,  as  well  as  their  depots,  I  think 
cannot  be  disputed. 

The  Supreme  Court  of  the  State  6f  Illinois,  in  the  case  of 
Johfh  L,  Marsh  v.  The  Fairbanks  ^Poniiac  and  Northwestern 
Railway  Company,  in  discussing  this  question,  uses  the  fol- 
lowing language:  ^'Bailroad  companies  aie  incorporated  by 
authority  of  law,  not  for  the  promotion  of  mere  private  ends, 
but  in  view  of  the  public  good  they  subserve.  It  is  the  cir- 
cumstance of  public  use  which  justifies  the  exercise,  on  their 
behalf,  of  the  right  of  eminent  domain  in  the  taking  of  pri- 
vate property  for  the  purpose  of  their  construction.*'  And  in 
the  case  of  WdUh^r  v.  Warner  (26  Mo.  281),  it  is  said,  ^^that 
the  building  of  railroads  by  private  corporations,  under  the 
authority  of  the  legislature,  for  the  public  accommodation, 
^was  a  public  MBe  ior  which  private  properly  might  be  law- 
fully taken." 

In  the  case  of  the  Pacific  B.  B.  Co.  v.  Seely  (45  Ma  212), 
the  court,  in  speaking  of  railroads,  uses  the  following  Ian* 
gaage:  ''In  all  these  enterprises  there  is  a  mingling  of  both 
public  and  private  benefit,  and  the  interests  of  the  public  are 
not  to  be  sacrificed  to  mere  private  gain."  (And  see  further, 
3  Paige  Oh.  46 ;  18  Wend.  1.) 

It  is  urged  by  counsel  for  the  appellant  that  there  are 
adjudicated  laws  which  sustain  contracts  similar  to  the  one 
upon  which  this  action  is  brought,  and  the  case  of  McClure 
V.  The  Ovlf  Bailroad  Company '{9  Kansas,  878),  is  cited  and 
.  relied  on  for  that  position ;  but  an  examination  of  that  au- 
thority will  show  that,  while  the  decision-  was  based  mainly 
upon  a  statute  peculiar  to  that  State,  the  question  that  is  pre- 
sented here  was  not  passed  upon  in  that  case.  Plaintiff  in  er- 
ror there  claimed  that  the  contract  to  induce  the  railroad  comr 
pany  to  adopt  the  Baxter  Springs  route  instead  of  the  Tar 
Creek  route,  the  latter  being  the  most  direct  route  to  Pres- 
ton, Texas,  the  objective-point  of  said  road,  was  against 
public  policr^;  bat  the  court  laid  out  of  view  entirely  that 
questicm,  as  will  be  seen  by  the  language  of  the  opinion^ 
which  is  as  follows:    ^Tt  ia  said  that  the  objective  point  of 
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tiie  road  was,  and  is,  Preston,  in  the  State  of  Texas;  that^ 
the  Tuiming  of  the  road  to  Baxter  Springs  was  simply  a 
ohoice  of  routes  to  Preston,  Texas.  But  as  Preston  is  be- 
yond the  boundaries  of  Kansas,  and  as  no  railroad  oompany* 
can  be  chartered  in  Kansas  with  power  to  build  a  railroad 
beyond  its  boundaries,  the  location  of  Preston,  or  the  choice 
of  routes  to  it,  can  have  no  bearing  in  this  case.''  In  thei 
case  of  Cumberland  Valley  Railroad  Company  v.  Beale  (2 
Am.  B.  R  Cases,  187),  it  is  said  '^that  the  right  to  determine 
a  question  of  location  being  a  corporate  one,  is  paramount 
even  to  public  convenience."  If  it  is  meant  by  this  state* 
ment  that  the  directors  of  a  railroad  company,  or  a  majority 
of  them,  can  sell  out  the  location  of  their  line  of  road  or 
depots,  and  adopt  that  location  where  the  most'  money  is 
offered,  without  regard  to  the  interests  of  the  public,  such 
a  yiew  is  not  sustained  by  any  other  decision,  nor  do  we 
believe  it  is  correct  It  was  argued  in  the  case  last  above 
cited,  that  unless  the  railroad  company  was  allowed  to  en- 
force conditional  donations  made  toward  building  a  bridge, 
that  the  company  might  not .  have  been  able  to  build  the 
bridge  at  alL  Whatever  force  there  might  have  been  in 
such  an  argument  in  that  case,  it  has  none  in  this,  for  it  ap^ 
pears  that  the  railroad  company  was  proceeding  in  the 
eonstmctian  of  their  road  when  they  were  induced  by  the 
contract  set  out  in  the  complaint  to  change  their  line  from 
a  more  direct  route  and  cross  the  Willamette  Biver  to  the 
west  side,  and  thenoe  to  Eugene  City ;  but  we  conceive  such 
reasoning  to  be  entirely  unsound.  While  it  is  right  and 
proper  for  railroad  companies  to  avail  themselves  of  any 
vcduntary  aid  from  private  individuals  that  they  can  obtain 
to  assist  in  building  their  roads  or  bridges,  it  is  not  to  be 
sapposed  that  th^  rely  on  such  uncertain  aid.  When  a  rail- 
road company  organizes  for  the  purpose  of  entering  upon  the 
enterprise  of  building  a  railroad,  their  capital  stock  is  fixed 
at  an  amount  sufficient  to  cover  the  cost  of  building  the  road, 
and  it  is  from  the  stock  taken  in  good  faith  and  honestly  paid 
np  that  the  means  are  mainly  to  be  derived  to  build  such 
road ;  and  that  iS  the  source  pointed  out  by  law  from  which 
Bnch  funds  are  to  be  derived,  which,  in  addition  to  the  mu- 
nificent grants  of  land  made  to  this  company  by  Congress^ 
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ought  oertalhly  to  enable  them  to  build  &eir  road  without 
speculating  on  the  necessities  or  avarice  of  the  communities 
through  which  they  pass  at  the  expense  of  the  public  inter- 
ests. 

There  has  been  some  considerable  discussion  in  some  of 
the  authorities  cited  as  to  whether  conditional  subscriptions 
for  stock  could  be  upheld,  and  authorities  are  somewhat  con- 
flicting. In  New  York  it  has  been  held  that  conditional  sub- 
scriptions of  stock  in  turnpike  and  plank  roads  were  invalid 
on  the  ground  that  to  allow  subscriptions  to  the  stock  of  such 
a  corporation  to  be  received,  conditioned  that  a  particular  lo- 
cation of  the  proposed  road  should  be  adopted,  would  be  con- 
trary to  public  policy,  as  by  such  means  improper  influences 
might  be  brought  to  bear  upon  the  question  of  location.  (15 
N.  Y.  685.)  But  whatever  view  might  be  taken  of  condi- 
tional subscriptions  to  stock,  they  stand  on  an  entirely  dif- 
ferent footing  from  the  case  at  bar. 

It  may  be  conceded  that  ordinarily  the  interests  of  the 
company,  in  locating  their  lines  of  road  and  depots,  will  be 
the  interests  of  the  public,  and  the  location  or  choice  of  routes 
safely  left  with  the  directors ;  but  this  confidence,  however, 
could  only  be  safely  so  reposed  under  the  belief  that  all  the 
directors  and  members  of  the  company  would  exercise  their 
best  and  their  unbiased  judment  upon  the  question  of  such 
fitness  without  being  infiuenced  by  distinct  and  extraneous 
circumstances.     {Fuller  v.  Dame,  18  Pick.  472.) 

If  one  neighborhood,  town  or  individual  may  make  valid 
conditional  promises  to  pay  largie  sums  of  money  to  a  board 
of  directors  of  a  railroad  company  to  so  locate  their  road  or 
depots  as  to  enhance  the  value  of  the  property  of  the  promi- 
sors, every  other  town  or  individual  may  make  like  bids,  and 
there  is  great  danger  of  the  public  interests  being  lost  sight  of 
omtirely  in  a  mercenary  conflict  of  local  and  private  interests. 

Judgment  affirmed. 


Pbim  and  MoAbthub^  JJ.,  concurred. 
BoNHAM,  J.,  and  Upton,  C.  J.,  dissented. 


Axig.  1874]  Dbay  v.  Maybb.  186 


H.  C.  DEAT,  Assignee  of  WM.  McINTTRE,  Eespondent, 
V.  GEORGE  MAYER  and  WM.  H.  MUSGROVE, 

Appellants. 

AsaiflNHCRT. — Right  of  action  on  the  undertaking  required  by  section 
10  of  Justices'  Code  does  not  pass  to  an  assignee  by  the  assign- 
ment of  the  judgment  in  the  cause. 

AppkaTi  from  Multnomah  Cottnty* 

The  facts  are  stated  in  the  opinion  of  the  Court  / 

t 

S.  T.  Bingham,  for  Appellants* 

Charles  Gardiner^  tot  Respondent. 

By  the  Conrt,  MbABTHtJB,  J. ; 

This  is  an  appeal  from  a  judgment  rendered  in  the  Cir- 
cuit Court  for  the  County  of  Multnomah.  Previous  to  the 
oommenoement  thereof,  Mayer  brought  an  action  in  a  Jus- 
tice's Court  in  said  county  against  one,  Mclntyre,  who,  in 
due  form,  made  a  motion  under  §  10  of  Justices'  Code,  that 
the  plaintiff  therein,  Mayer,  give  security  for  costs.  This 
motion  was  allowed  and  the  required  undertaking  was  given, 
with  one  Musgrove  as  .surety.  The  trial  in  the  Justice's 
Court  resulted  in  a  judgment  in  favor  of  Mayer.  Mclntyre 
appealed  to  the  Circuit  Court,  and  the  trial  therein  resulted 
in  favor  of  Mclntyre,  who  recovered  a  judgment  against 
Hayer  for  his  costs  and  disbursements  in  both  the  Circuit 
and  the  Justice's  Court.  This  judgment  waa  assigned  by 
Mdntyre  to  Dray,  who  brings  this  present  action  upon  the 
undertaking.  There  was  no  assignment  of  the  undertaking. 
The  simple  question  presented  to  this  Court  for  consider- 
ation is,  whether,  when  the  judgment  of  the  Circuit  Court 
was  assigned,  it  carried  with  it  as  a  necessary  incident  the 
iindertaking  given  in  the  action  in  the  Justice's  Court. 
Under  our  view  of  the  law  this  undertaking  was  a  separate 
and  independent  contract  between  Mclntyre,  on  one  side, 
and  Mayer,  as  principal,  and  Musgrove,  as  surety,  on  the 
<)ther.    We  are  of  the  opinion  thai  the  assignment  of  the 
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judgment  could  not  cany  with  it  the  undertaking  so  as  to  af- 
fect the  rights  (xf  Mu^rove.  That  is  to  saj,  in  this  action 
Dra7  cannot  recover  upon  the  undertaking  against  Muagrove, 
be  (M.)  not  being  a  party  to  any  of  the  suite  or  actions,  be- 
ing, as  just  stated,  simply  a  surety  for  Mayer  in  the  under- 
taking in  the  original  action  in  the  Justice's  Court.  Tliifl 
view  of  the  law  is  sustained  by  the  case  of  Moses  v.  Thome 
(6  Cal.  87).  This  action  having  been  brou^t  by  Dray  upon 
the  unaseigned  undertaking,  is  not  brought  in  the  name  of 
the  real  party  in  interest  in  the  nndertaking — ^Mdntyie  be- 
ing such  real  party  in  interest. 
Judgment  reversed. 


EVELINE  SMITH,  Appellant,  ▼.  DAVID  H.   SMITH, 

Respondent. 

DivoBO— FaBFOirDERAncx  or  Evidence  Buvncmrr. — In  ■  suit  for 
divorce,  brought  upon  grounds  that  involve  a,  criminal  chuge  againat 
the  detendant,  it  is  not  neceaaary  ts  prove  the  allegationa  eon- 
■tltutiDg  auch  charge  bejond  a  reaMuable  doubt.  It  it  mffieient  U 
they  b«  Mtabliabed  by  a  preponderance  of  evidenea. 

Appeal  frcan  Marion  Coun^. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Thayer  <6  WUliama,  for  Appellant. 

MaUory  &  Shfav  atid  P.  G.  Svllivan,  for  Respondent 

By  the  Court,  Skattdok,  J. : 

This  is  a  suit  for  divorce  and  alimony. 

The  complainant  (appellant  in  this  Court)  chaises  the  de- 
fendant with  adultery  and  with  cruel  and  inhuman  treat- 
ment, rendering  her  life  burdensome. 

One  act  of  adultery  charged  appears  upon  the  face  of  the 
complaint  to  have  been  condoned,  and  the  chief  grounds  in- 
sisted on  for  the  divorce  are  the  alleged  oniel  and  inhuman 
treatment,  on  the  part  of  the  defendant,  in  associating  with 
lewd  women,  and  having  become  infected  with   the   venereal 
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disease,  reddeatiy  ooxnmtmicating  it  to  oomplainanty  where- 
in her  health  was  impaired  and  her  life  endangered.  The 
answer  denies  the  material  allegations  of  the  complaint  It 
is  oonoeded  that  the  facts  alleged,  if  proven,  constitute  cruel 
and  inhuman  treatment. 

The  case  was  tried  in  the  court  below  upon  oral  testimony, 
before  the  judge,  and  the  divorce  denied.  It  comes  into  this 
Court  to  be  tried  upon  the  transcript  and  agreed  statement  of 
the  evidence. 

The  evidence  is  contradictory.  It  is  daimed  on  the  one 
side  that  the  testimony  shows  that  both  parties  were  diseased; 
on  the  other  hand  it  is  claimed  that  there  is  no  sufficient  evi- 
dence that  the  defendant  was  diseased  at  all,  and  that  the  dis- 
ease of  the  complainant  may  have  been  other  than  she  suppos- 
ed. 

The  case,  as  presented,  involves  a  subject  upon  which  it  is 
held,  in  a  leading  case,  that  the  facts  are  not  of  a  technical 
nature;  they  are  determinable  upon  common  grounds  of  rea- 
son—in other  words,  that  the  rational  and  legal  interpreta- 
tion must  be  the  same.  (Loveden  v.  Loveden,  1  Bishop,  Mar. 
andDiv.,  §614.) 

And  the  same  author  (§  688)  says,  concerning  cases  of  this 
land,  that  ^'consulting  reason,  rather  than  specific  authority, 
eyidenoe  should  be  received  of  the  entire  course  of  life  and 
the  associations  and  temptations  of  the  parties  severally,'^ 
and  that  the  divorce  should  be  granted  only  when,  .upon  such 
a  view  of  the  case,  the  court  was  satisfied.  The  rule  suggest- 
ed amounts  simply  to  this,  that  each  case  is  to  be  tried  and 
determined  upon  its  own  peculiar  circumstances  and  upon  a 
reasonable  interpretation  of  the  evidence. 

Some  discussion  was  had  upon  the  argument  concerning 
the  rule  by  which  the  sufficiency  of  the  proof  should  be  de- 
tennined.  The  evidence  being  contradictory  it  is  proper  to 
decide  according  to  what  rule  the  finding  shall  be.  Shall  the 
conrt  decide  according  to  the  preponderance  of  evidence,  or 
must  the  charge  be  established  beyond  a  reasonable  doubt  ? 

The  diarges  made  in  the  complaint  involve  a  crime,  and  ft 
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decree  for  the  oomplainant  virtoally  decides  that  the  defend- 
ant is  guilty  of  a  crime.  This  view  affords  some  growids  for 
l^plding  that  the  dhaxge  of  adultery  should  be  established  be- 
yond reasonable  doubt.  But  we  are  of  opinion  that  the  rtat- 
ute  has  furnished  the  rule  for  our  guidance. 

It  is  provided  (Civ,  Code^  Subd.  6,  §  836)  "that  in  civil 
cases  the  affirmative  <>f  the  issue  shall  be  proven,  and  when 
tjbe  •evidence  is  contradictory  the  finding  shall  be  according  to 
the  preponderance  of  evidence;  that  in  criminal  cases  guilt 
i^all  be  established  b^'ond  reasonable  doubt" 

Adopting  these  rules,  we  hold  that  this  is  a  civil  ease  with- 
in the  meaning  of  the  statute,  and  that  notwithstanding  the 
alleged  gnrands  of  relief  involve  a  chaige  of  crime  against 
the  respondent;  yet  it  is  to  be  decided  u^n  a  preponderance 
of  evidence,  upon  a  rational  view  of  its  own  peculiar  circum- 
stance^y  and  upon  a  rational  rather  than  tedmical  interpreta- 
tion of  the  facts  presented. 

It  is  not  necessary  to  enter  into  a  review  and  analysis  of 
the  testimony.  The  Court  are  agreed  that  upon  a  prepon- 
derance of  evidence  the  allegations  of  the  complaint  are 
proven,  and  that  the  complainant  is  entitled  to  a  divorce. 
.  The  decree  of  the  court  below  will  be  reversed  and  a  de- 
cree entered  allowing  the  divorce,  and  for  costs^  and  remand- 
ing the  case  to  the  court  below  for  further  proceedings  upon 
the  allegations  of  the  coanplaint  relative  to  the  property  of 
tihe  parties. 
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J.  It.  DOLFH^  Seqpondeiit,  v.  SABLOW  BASNET^ 

Appellant 


DoirASKm  Acf— A  Gsiin  m  FEiLE8K!rii»^-*Tlie.  Doaaiioii  Aoi  it-  •  grant 
if»  praf90Kt%  of  an  tttate.  in  fee,  aubject  to  b^  defeated  hj  wmioon* 
pliattoe  with  tile  conditianaaubaeqaeat  therem  expressed.        ./ 

lao£. — ^Upon  oompliance  with  tbe  requirements  of  said  aefe,  title  'Tests 
in  Tirtne  of  the  act  itself. 

FjOBiT-^lMiiiifo  OF  A  MmiaiXKZAi.  AoTw^-The  issuing  of  patent  undeoe 
the  act.  la  a  ministerial  act,  and  the  patent  is  mere  evidenee  of 
title  in  the  class  of  cases  to  which  this  belongs. 

TixuB  UAT  BB  CoNVETBD  RSFOBB  Patbnt  ISBins^-^Where  W.  and  wife 
resided  upon  and  oultiyated  a  land-claim  under  the  Donation  Aell» 
and  made,  proof  of  comi^iance  with  the  provisions  thereof,  they 
have  had,  since  the  amendment  of  1804^  full  power  of  alienation 
bj  deed  before  the  issuanee  of  patent. 

TniB  or  Mabbibd  Woman,  whtob  Ck>NVETANOB  is  Made  aitkb  Com- 

PEXAlfCB   WITH    THB   STATITCB,    AFD    WHEBB   8U0H    MARRTM)    WOMAK 

Dqbb  BEVOflS  Patsht  l3SO»,  PASSES. — ^W.  and  wife,  after  full  com- 
pliance and  proof,  and  since  the  passage  of  said  amendment,  having 
aUenated  by  deed,  the  wife  baring  died  before  issuance  of  patent, 
the  patent  when  issued  being  to  W.  and  wife  and  their  heirs  s 
Eeld,  that  the  sale  was  valid  and  effectual  to  pass  the  title,  and 
bonad  the  title  which  would  otherwise  haya  ooma  to  hte  heixs  bj 
reason  of  her  death* 
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OOKTETAiTci — QniTCtAiK. — UndCT  the  lawa  of  Ongem,  i  deed  «f  qolt- 
elkim  Ktid  release  ta  aufficient  to  paM  all  the.  estat«  which  can  be 
conveyed  b;  ■  deed  of  bargain  and  sale. 

Qbtipicaix  or  as  Otficbb— Pabco,  EnDincE  i*ot  AsiussiBiJt  to  Im- 
peach, When. — WheW'Jhe  wrtffiwte,  of  .ai(;9ffiMr  to  admowledg- 
ment  of  a  deed  appears  on  its  face  to  be  In  subatantlal  eompliann 
with  the  statute,  parol  evidence  to  impeadi  it  ia  Inadintssibla,  unless 
then  are  allegations  fii  the  pleadings  tw  warrant  IL 

FBBBintpnoif  TBAT  AH  OiFiCEB  DDES  HU  DuTT. — The  law  preaomea  that 
a  person  ..actins  in  a  public  office,  was^  r^Iarlj  ^j^intcd  to  It, 
and  alBO  that!  offldd  duty  has  l»Ai  regtdaii;  peffonaej. , 

JlIDIOIAi.  Enowixdoe. — The  courts  are  eluirged  with  Icnowledge  of  the 
acts  of  the  Legislative  Assembly  In  virtue  of  which  county  super- 
Intendenta  of  coinnioi)  wboala  proceed  In  the  sale  of  stJiool  lands  to 
private  individuals. 

FncsouPTion  in  Favor  or  Deed  or  School  SuprantTEniiBHT. — The  deed 
of  such  superintendent  ia  to  all  intents  and  purposes  a  patent  front 
the  State,  and  if  r^ular  on  Tts  face,  ttte  potoer  of  the  grantor  need 
not  he  Arst  shown  in  order  to  admit  the  deed.  It  will  be  presuntsd 
until  the  contrary  is  shown. 

EupK.'^Kmir  inuat  lis  afflrmati^y  ahown  I7  tha-reSMd;  It  isUl  not 
Im  presumed. 

Bkoobd — When  Ottebed  ih  EnDEnoc,  Ebabubkb  xun  m  ExPi.AiinB>,  in 
WHAT  Caaxb. — Where  a  record  which  is  offered  in  evidence  Is 
Interlined',  erased  and  mutilsted.  the  iM«r1itieati6nB,  erasUree  and 
matilations  alionld  be  fully  and  sattafactorlly  explained,  «speoially 
where  It  is  sought,  by  a  record  in  aach  condition,  to  cmrtradiet 
a  oerti  fled  copy  whidi  appeal*  to  have  been  fonnally  and  regnlarly 
transcribed. 

Strntt. — In  order  to  overcome  and  sertlHed  copy  by  a  reoord  in  wUeh 
•raaursa,  interliueatiMis  and  mntilatious  appear,  tlie  offer  should 
bs  to  prove  that  the  certified  eof?  was  not  a  trae  copy  of  the  ncord 
at  the  time  it  was  made. 

iirfXR'AoquiBBD  EsTATs^^CoH  V  EI  Bi  BT  OovsRAiTr  or  WABXAirrr. — A 
deed  eontainii^  a  eoveaant  of  warranty  operate*  to  transMt  any 
after-acquired   estate   Af  the   grantor. 

Ebbob— Does  xoT  BsHDER  Jvnauarr  Vont,  Whxh. — Bmr  do<a  sot 
render  a  Jndginent  vdd  when  attaelced  coHsterally. 

JnwMKKT— Void  orlt  ros  Waut  or  JoEiaDKntott. — Jl  Judguent  la 
only  vAi  when  the'  eovit  rendering  it  bad  not  jurisdiAlon  of  the 
parties  or  the  snbJeot-nHitter  of  the  eontroreny. 

8Aii»— P10TI8ION  BEQcisnta  pRiVBrrT  3oui  m  Sepaeati  Pabcblb,  Di- 

Bcnwr. — ^Tbe  provision  of  the  Code,  that  when  a  sale  is  made  of 

seal  property  upon  execution,   and   the   real   property  coulsla  of 

'    sereral  loMwn  loU  «r  panels,  they  shall  not  be  scdd  separately, 

is  diiectoiy. 

Obdbs  CoimBioiia  Sale. — An  order  eouBrming  a  sale  upon  exeaution 
Is  a  conclusive  determination  of  the  regularlt?  of  the  proceedings 
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concemijig  i^  mU,  m  to  aU  persons  in  any  other  taction^  suit  or 

proceeding. 
Saaawr'B  Dbd>— SxorrALS  in.— Where   the   preceding   and   necessary 

steps  have  all  been  regularly  taken,  a  sheriiTs  deed  Is  eyidenoe  of 

tlile»  aasd-  the  reciM*  t^rein  are  prima  facie  eyidenoe. 
Bbxopfel  nr  EjECTMKNT.-^in  ejectment,  where  both  parties  derive  their 

title  from  the  same  person,  neither  is  at  liberty  to  deny  that  such 

person  had  titlcL 
CBBimcAn  or  PcnoaASB  at  Tax  GUub — ^Bynnovox  or  SQurcABUB  IYtlb 

— Pakht  CXahoba  iTiiDEB,  MUST  FkBST  Sbow,  WBAflr.-*-A  osrtlfiicats 

ol  purchase  at  a  tax  oale  does  not  conyiey  a  legal  title.    It  is, 

however,  evidence  of  an  equitable  Utle.    A  psxty  claiming  any  rights 

tmder  a  tax  sale  certificate  must  first  show  strict  compliance  with 

Hie  statutes  in  all  steps  necessary  to  be  taken  previously  to  the 

execution  of  such  certificate. 
8viiaBiici»— DccBiaBw — Ji  decree  wbidi  operates  as  a  deed  niay  be  admitted 

as  evidence  in  an  action  of  ejectment. 
TKTAifT  IN  GoMMOif  MAT  Rbcoveb  COMMON  Pbopebtt. — ^A  tenant  in 

common  of  real  estate  may  recover  the  entire  common  property 

in  ejectment  as  against  a  stranger. 
GBO08'Bnj>-GANKOT  BK  Fi^JCD^  WsKN. — ^WhsTO  an  answer  sets.up  a  full 

and  complete  leg&l  defense  to  an  action,  a  cross-bill  in  equity  can'* 

not  be  filed  under  |  877  of  the  Code, 

Appxax  from  Polk  County. 

This  was  an  action  of  ejeotment  biongbt  bj  reqK>ndent 
Dolph  to  recover  poaaession  of  nine  hundred  and  twelve  acres 
of  land,  situated  in  Polk  County,  Oregon.  The  opinion  of 
the  court  contains  a  digest  of  the  pleadinga  A  CFosa-biU  was 
filed  in  the  court  below,  which,  after  setting  forth  various 
matterB  of  inducement,  alleged  that  a  decree  in  a  certain  suit, 
wlieiein  one  Scovell  was  plaintifF  and  one  Bamej  was  de- 
fendant, and  by  which  a  certain  deed'  hereinafter  to  be  de- 
scribed was  declared  void,  was  procured  through  fraud  and 
perjury.  jHiis  cross-bill  was  stricken  out  on  motion.  The 
ruling  of  the  court  in  striking  out  the  croes^bill  is  assigned  as 
error  by  appellant. 

The  following  writings  were  offeied  by  the  respondent  in 
the  court  below,  and  were  received  in  evidence:  Patent 
from  the  United  States  to  John  Waymire  and  wife  Clarissa, 
to  six  hundred,  and  ienrty  acres  of  land,  issued  in  1873 ;  deed 
from  John  Waymire  and  wife  to  Biggs,  dated  December  4, 
1867,  recorded  December  27,  186T;  certified  copy  of  deed 
from  John  T.  Outhouse,  for  two  hundred  and  seventy'^o 
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acres  of  land,  thei  remainder  of  tbe  nine  hundred  and  twelve 
acres,  as  superintendent  of  conimon  schools  for  Polk  County, 
to  said  KiggSy  dated  January  17,  1861;  deed  from  Riggs 
and  wife  to  Haworth,  dated  February  21,  1866;  deed  from 
Haworth  and  wife  to  Scovell,  dated  July  26,  1867 ;  deed 
from  Scovell  to  Thayer,  dated  December  21,  1&72 ;  deed 
from  Thayer  and  wife  to  Dolph,  dated  April  28,  1874 ;  judg^ 
ment^ioll  in  the  case  of  Mailory  et  ai.  v,  Scovell,  in  the  Cioun- 
ty  Court  of  Marion  County,  dated  July  7,  1873,  during  a 
regular  terin ;  execution  in  due  form,  dated  August  5,  1873, 
and  directed  to  the  sherifF  of  Folk  County,  with  the  usual 
command;  notice  of  sale,  describing  tiie  premises  levied  on, 
iuid  setting  forth  that  they  were  to  be  sold  on  three  execu- 
tions :  one  in  favor  of  S.  W.  Smith,  another  in  favor  of  Sam- 
pel  Parker,  and  another  in  favor  of  Mailory  et  al.,  the  judg- 
ments in  both  these  last  cases  being  assigned  to  S.  W.  Smith ; 
return  on- said  execution  b}'  the  sheriff  of  Polk  County,  show* 
ing  sale  of  the  premises  in  controversy  to  S.  W.  Smith,  cm 
September  27,  1873 ;  order  of  tie  County  Court  of  Marion 
County,  confirming  said  sale,  entered  in  term  time,  Feb- 
ruary 13, 1874 ;  deed  of  S.  T.  Burch,  sheriff  of  Polk  County, 
to  J.  EL  MitdieU  and  J.  K  Dolph,  dated  April  20»  187^ 
and  reciting  the  execution,  tbe  sale  to  S»  W.  Smith  and  order 
of  confirmation;  also  that  said  Mitchell  and  Dolph,  being 
lien  creditors  of  Scovell,  did,  in  due  form  of  law,  sedeem  the 
premises  from  said  sakw 

The  ruling  of  the  court  in  admitting  these  writings,  except 
in  admitting  tbe  patent  to  Waymive,  is  in  eadi  instance  as- 
signed as  error  relied  upon  by  the  appellant  on  appeaL 

A  deed  from  Scovell  to  appellant  Barney,  dated  Febru- 
ary 15,  1870,  and  duly  witnessed,  acknowledged  and  reocml- 
ed,  was  offered  in  evidence  by  appellant  and  received  by  the 
court  .. 

The  following  writings  were  offsred  ia  evidence  by  the 
appellant,  and  were  rejected  by  the  court,  which  rulings 
are,  in  each  instance,  assigned  as  errors  relied  upon  on 
appeal:  Deed  from  John  Waymire  to  Harlow  Barney,  the 
appellant,  dated  August  18,  1873;  deed  from  Mary  A.  Way- 
mire, heir  at  law  of  John  and  Clarissa  Waymire,  to  Barney, 
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dated  Angast  18,  1878 ;  certificate  of  tax  sale,  in  due  form, 
by  the  aheriflf  of  Polk  County  to  S.  W.  Smitk,  dated  Feb^ 
rnaiy  24,  1874. 

Kespondent  then  offered  in  evidence  a  decree  of  the  Sa- 
preme  Court  of  Oregon^  in  a  suit  by  Scovell  against  Bameji 
setting  aside  the  deed  of  February  IS,  1870,  from  Scovell  to 
Bamej.  The  eridenciB  was  admitted  by  the  court,  and  this 
ruling  is  assigned  as  error  by  the  appellant.  The  decree  is 
as  follows:  • 

'It  is  adjudged  and  decreed  that  the  said  decree  of  the 
said  Circuit  Court,  so  appealed  from,  be  and  the  same  is 
liereby,  in  all  things,  revei^d ;  that  the  deed  executed  by 
said  appellant,  Ezra  Scovell,  to  the  respondent,  Harlow 
Jamey,  dated  February  16,  1870,  which  purported  to  con- 
vey the  following  described  premises,  to  wit  (here  follows 
description),  was  procured  b)'  fraud,  and  is  fraudulent  and 
Toid,  and  that  the  aU^ation  of  the  complaint  is  true.  And 
it  is  further  ordered,  adjudged  and  decreed,  that  said  deed 
be,  and  the  same  is  hereby  set  aside,  and  held  for  naught  and 
cancelled  of  record,  and  that  the  said  respondent  make,  exe^ 
cate  and  deliver  to  the  said  appellant,  within  ten  days  after 
the  entry  of  this  decree  in  the  court  below,  a  good  and  suffi- 
cient deed  to  the  said  above-described  premises,  and,  in  de^ 
fault  thereof,  it  is  ordered  and  adjudged  that  this  decree 
stand  for  such  deed." 

Then  follows  an  order  for  the  payment  by  the  clerk  of  cer- 
tain moneys  deposited  by  Scovell  to  Barney,  etc  This  decree 
was  entered  in  the  journal  of  the  court  below  on  February 
26,1873. 

AppeUant  offered  testimony  to  impeadi  the  certificate  of 
acknowledgment  in  the  deed  of  Clarissa  Waymire,  and  to 
show  that  said  Clarissa  did  not  sign  the  said  deed  freely  and 
without  fear  or  compulsion,  and  that  she  was  not  examined 
as  to  such  signing  separate  and  apart  from  her  husband. 
The  court  rejected  the  testimony,  and  this  ruling  is  assigned 
as  error.  Appellant  also  offered  the  record  of  deeds  for 
Polk  County  in  evidence  to  prove  that  the  certified  copy  of 
the  deed  of  Outhouse  was  not  a  true  copy,  which  was  re- 
jected by  the  court    This  ruling  is  assigned  as  error.    The 
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court  gave  the  following  instructionB  to  the  jniy,  which  ap- 
pellant excepted  to  and  assigns  as  errors  in  this  appeal : 

1.  '^But  the  only  evidence  offered  by  defendant  Barney^ 
which  was  admissible  under  the  rules  of  eridencei  was  the 
deed  of  Ezra  Scovell  to  him  of  date  February  15,  1&70/* 

2.  '^t  is  the  duty  of  all  good  citizens  to  respect  and  obey 
the  mandates  of  tlie  Supreme  Court  and  its  adjudications^ 
so  long  as  they  may  stand  unreversed ;  and  when  a  conreys* 
ance  has  been  adjudged  frai^dulent  and  void  by  the  highest 
judicial  authority  of  the  State,  it  is  in  contempt  of  that  au- 
thority for  a  peison  to  disregard  it  and  set  it  at  defiance^  in 
any  other  way  than  by  the  legitimate  means  recognised  and 
provided  by  law/' 

3.  ^'And  one  tenant  in  common  may,  in  an  action  of  eject- 
ment, recover  the  possessicm  of  the  entire  premises  owned 
by  him  and  hie  co-tenant,  if  the  evidence  shows  that  they 
are  entitled  to  the  possession  thereof  as  against  the  defendant 
in  the  action. 

The  judgmententry  in  the  case  of  MaUory  ei  al.  v.  Scovell, 
offered  in  evidence  by  Ihe  respondent  and  received  by  the 
court,  is,  in  its  material  part,  as  follows:  ^'And  the  court 
having  fully  heard  and  considered  the  allegations  and  proofs 
of  the  parties,  and  the  argument  of  counsel,  it  is  ordered  and 
adjudged  by  the  court  that  the  plaintiffs  have  and  recover  of 
the  defendant  herein  the  sum  of  fifty  dollars,  together  with 
the  costs  and  disbursements  of  this  action,  taxed  at  the  #uni 
of  nineteen  and  fifty-five  one-hundredths  dollars,  and  that 
execution  issue  therefor/'  Dated  July  7,  1878^  during  a 
regular  term« 

B.  P.  Baiae,  P.  0.  SvUivan,  and  Daly  A  llyera,  for  Ap- 
pellant 

Under  the  donation  law,  a  conveyance  by  a  settler  before 
patent  issues,  although  he  has  fully  complied  with  the  re- 
quirements of  the  act,  conveys  nothing  more  than  the  naked 
possession.  The  patent,  when  issued,  carries  the  fee-simple 
title  direct  from  the  government  to  the  patentee.  (Dona- 
tion Act,  §§  4  and  8 ;  1  Deady,  378,  379,  381,  452 ;  2  Washbw 
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onBealProp:  811  to  817;  18  Wall.  102,   481;   Mizner  v. 
Fottgrfcn,  Deady,  J.,  Decisions  Supreme  Cojort,  1872,  256,) 

In  an  action  of  ejectment,  parol  evidence  is  admissible  to 
impeach  the  certificate  of  acknowledgment,  and  of  private  • 
examination  by  the  officer,  of  a  married  woman's  deed.  (4 
John.  161,  469 ;  12  Id.  469 ;  1  Id.  498 ;  2  Wend.  808  j  10 
Minn.  427;  18  Md.  805;  28  Cal.  259;  2  Phil.  Ev.  587,  61)0, 
591;  1  Greenl.  Ev.  289;  8  Washb.  192.) 

A  deed  executed  by  a  school  superintendent  to  school  lands 
belonging  to  the  State,  upon  a  public  sale  made  for  that  pur- 
pose, cannot  be  received  in  evidence  until  it  is  first  shown 
that  the  requirements  of  the  statute  have  been  complied  witL 

A  certified  copy  of  a  deed  having  been  offered  in  evidence, 
the  original  record  of  deeds  may  be  introduced  to  prove 
that  the  said  certified  copy  is  not  a  true  copy.  (Cited  in 
snpport  of  both  the  above  propositions:  Session  Laws,  1855, 
69;  Mis.  Laws,  ch.  6,  27;  Civil  Code,  §§  734,  785;  4  Wheat* 
77 ;  4  Cranch,  405 ;  5  Hamm.  370 ;  6  Mart  Lou.  347 ;  2  Gill 
U.  114;  4  Id.  823;  4  Dana,  567;  8  Mon.  99;  1  Id.  154;  1 
Denio,  145 ;  8  Id.  242 ;  25  Wend.  465 ;  88  Barb.  92 ;  18 
John.  501;  11  Wend.  425.) 

In  admitting  the  deeds  from  Kiggs  and  wife  to  Haworth, 
from  Haworth  and  wife  to  Scovell,  from  Scovell  to  Thayer, 
and  fiom  Thayer  and  wife  to  Dolph,  the  court  erred.  To 
make  them  admissiUe  a  good  legal  title  must  first  be  shown 
in  Riggs,  Haworth  or  Scovell.  To  recover  in  ejectment  the 
plaintiff  must  show  that  he  holds  the  better  legal  title.  (58 
Barb.  155;  12  HI.  420.) 

A  certified  copy  of  a  judgment  is  not  admissible  in  evi- 
dence when  it  is  disclosed  in  the  record  that  there  was 
iasue  joined  upon  a  question  of  fact,  in  the  cause  in  which 
tbe  jndgment  was  rendered,  and  it  does  not  appear  that  a 
jniy  was  waived  or  that  there  was  any  findings  of  fact  by 
the  court  sitting  as  a  jury.  (Civ.  Code,  §§  176,  178,  215 ; 
15  Ky.  74;  1  Scam.  558;  12  Mich.  120;  16  Cal.  103;  29 
Ma  22 ;  4  Bosw.  668 ;  22  Ma  583 ;  6  Bosw.  668 ;  14  How. 
Pr.426;  2  Wheat  221,  226;  Freeman,  §  117;  Statute  of 
Mich.,  §  3440.) 
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An  execution  is  not  admissible  in  evidence  to  prove  title 
derived  through  sale  thereunder,  when  it  appears  that .  the 
premises  were  sold  as  a  whole  and  not  in  separate  parcels; 
neither  is  the  confirmation  by  the  County  Court  of  such  sale 
admissible,  when  it  appears  that  the  purchaser  at  the  sale  was 
the  judgment  creditor.  (1  John.  Ch.  692;  6  Id.  411;  18 
Johns.  R.  355.) 

The  sheriff's  deed  under  sudi  sale  is  inadmissible  as  evi- 
dence, for  the  reasons  contained  in  the  last  two  statements 
above.  And  further,  it  must  appear  that  the  grantees  in 
such  deed  have  redeemed  the  premises  from  the  purchaser  at 
the  sale  or  from  some  other  redemptioner,  or  that  they  have 
the  right  to  redeem,  or  have  taken  the  necessary  steps  to  re- 
deem. (Eorer,  812,  816 ;  7  Hill,  177 ;  27  Barb.  55 ;  84  N. 
T.  286 ;  4  Wheat.  77 ;  4  Cranch,  403 ;  9  Id.  64 ;  7  Cow.  88 ; 
8  N.  H.  840 ;  8  Lou.  196 ;  10  Id.  286 ;  1  Seld.  866 ;  2  Denio, 
828 ;  2  Com.  66 ;  10  Bosw.  60 ;  4  Dana,  567 ;  1  Min.  155 ; 
8  Id.  99;  18  Wend.  598;  20  Id.  655;  2  Id.  120;  19  Barb. 
644;  8  Hill,  619;  12  N.  Y.  676;  12  Cal.  124;  4  Hill, 
76.) 

A  purchaser  at  a  tax  sale,  upon  the  receipt  of  his  certifi- 
cate of  sale  from  the  sheriff,  is  entitled  to  immediate  posses- 
sion of  the  premises  purchased,  or  to  the  rents  and  profits, 
if  the  same  are  under  an  unexpired  lease,  and  his  right  then 
becomes  vested.  A  tax  title  outstanding  in  another  person, 
unredeemed,  will  prevent  A  plaintiff  in  ejectment  from  re- 
covery until  redeemed  by  him.  (Tyler  on  Ejectment,  564; 
Mis.  L.,  ch.  57 ;  §§  82,  88 ;  Blackwell,  298,  296,  and  ch.  16 ; 
29  Iowa,  856;  18  Wis.  45;  14  111.  136;  15  Cal.  641;  4  Gil. 
274,  fi78;  11  Paige,  484.) 

Plaintiff  in  rebuttal  offered  in  evidence  a  decree  of  the 
Supreme  Court  of  the  State  declaring  void  a  deed  which 
forms  a  link  in  one  of  appellant's  chains  of  title,  which  was 
received.  Such  decree,  if  good,  constitutes  no  legal  title 
upon  which  recovery  can  be  had  in  ejectment,  (8  How.  U. 
S.  750.) 

W.  W.  Thayer  and  E.  C.  Bronaugh,  for  Eespondent 
Upon   the   completion  of   the   residence   and   cultivation 
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prescribed  in  the  Donation  Act,  the  title  of  the  settler  be- 
eomes  complete.  The  patent  when  issued  is  simply  the  evi* 
denoe  of  a  previously  acquired  title.  (2  Or.  286,  267;  1 
Deady,  113;  8  Or.  896;  2  How.  TJ.  S.  344;  8  Dallas,  465; 

8  Op.  Atty.-Qenl.  247;  9  Id.  42.) 

The  court  did  not  err  in  excluding  evidence  to  impeach 
the  certificate  of  acknowledgment  in  the  deed  of  John 
Wajmire  and  Clarissa,  his  wife,  to  Biggs.  Title-deeds, 
legnlar  upon  their  face,  cannot  be  impeached  in  an  action 
of  ejectment  against  one  who  was  not  a  party  to  them.  (1  Or. 
17;  8  WalL  109/;  65  N.  C.  619;  42  111.  618;  18  Iowa,  90.) 

The  certified  copy,  of  the  deed  of  the  school  superintend- 
ent was  properly  received  in  evidence,  and  the  record-book, 
containing  a  record  of  said  deed,  to  prove  that  the  said  copy 
was  not  a  true  copy,  properly  rejected.  It  is  a  presumption 
of  law  that  a  person  acting  in  a  public  office  was  regularly 
tppointed  to  it,  and  that  official  duty  has  been  regularly  per- 
fonned.  (Civil  Code,  §  766,  Subd.  14,  16;  Greenleaf  Ev., 
S§88,  92;  5  Denio,  697.) 

Appellant  is  estopped  to  deny  ScovelPs  title.  When  both 
parties  in  ejectment  claim  under  the  same  grantor,  they  are 
matoaUy  estopped  to  deny  his  title,  and  the  plaintiff  need 
not  shaw  title  in  such  grantor.  (1  John.  Ca.  81 ;  12  John. 
801 ;  18  John.  816 ;  1  Cow.  618 ;  8  Barb.  Ch.  628 ;  1  Corns. 
491;  38  Geo.  697 ;  6  Wall.  716 ;  4  Pet  11,  88 ;  6  Dana,  271 ; 

9  Paige,  649;  Doe  v.  Oliver,  Smith's  Leading  Cas.  712.) 
The  certified  transcript  of  a  judgment  offered  in  evidence 

by  respondent  was  properly  received.  A  judgment  cannot 
be  impeached  collaterally,  and  especially  by  a  stranger,  on 
gnnmds  merely  affecting  its  regularity.  Matters  which  show 
it  void  may  be  insisted  on.  (  Voorhee  v.  Bank,  10  Pet  475 ; 
Thompson  v.  ToVmie,  2  Pet  169.) 

It  is  a  matter  lastly  in  the  discretion  of  the  court  as  to 
the  order  in  which  parties  may  introduce  their  evidence. 
[Bedell  V.  Powell,  13  Barb.  188.) 

An  order  confirming  a  sale  shall  be  a  conclusive  determi- 
iiation  of  the  regularity  of  the  proceedings  concerning  such 
sale,  as  to  all  persons  in  any  other  action,  suit  or  proceeding 
^liatever.    (Civ.  Code,  §  98,  Subd.  4.) 
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The  objection  that  two  or  more  adjacent  parcels  of  land- 
were  sold  in  gross  conies  too  late  after  the  time  for  redemp-* 
tion  ^aa  passed^  in  the  absence  of  fraud,  injury,  mistake  or 
illegality,  or  other  evidience  than  the  mere  return  of  the  sher-* 
iff.     (Oriswold  t\  Stoughton,  2  Or.  61.) 

The  objection  that  there  is  no  evidence  that  Mitchell  and 
Dolph  were  lien  creditors  of  Scovell,  or  had  a  right  to  re- 
deem of  the  execution  purchaser,  is  pot  well  taken.  The  re^ 
citals  in  the  sheriff's  deed,  although  liable  to  be  disproved,- 
are  yet  prima  facie  evidence  of  the  facts  recited  and  are  suffir^ 
cient  until  disproved.  (Stafford  v.  WUliams,  12  Barb.  244"? 
Jackson  v.  Vdnderheyden,  17  Johns.  167 ;  Jackson  v.  Stern- 
berff,  20  Johns.  49 ;  Jackson  v.  Roberts,  7  Wend.  88 ;  Jath^ 
son  V.  Roberts,  11  Wend.  422.) 

The  recitals  in  a  conveyance  for  a  sale  for  taxes  are  not. 
evidence  unless  the  statute  so  declares.  The  facts  recited 
must  be  established  aliunde.  A  simple  certificate  of  a  tax 
sale  is  not  entitled  to  be  read  in  evidence  unless  its  execa* 
tion  be  first  proved.  (Sharp  v.  Spier,  4  Hill,  76;  Varick  tf* 
Tollman,  2  Barb.  118 ;  Hill  v.  Draper,  10  Barb.  454;  Hoyt 
V.  Dillon,  19  Barbi  644 ;  Jackson  v.  Shepard,  7  Cow.  88 ; 
Wilding  v.  Homer,  50  HI.  50.) 

One  tenant  in  common  may,  in  an  action  of  ejectment,  re* 
cover  the  possession  of  the  entire  premises  owned  by  him  and 
his  cotenant,  if  the  evidence  shows  that  they  are  entitled  to 
the  possession  thereof  as  against  the  defendant  in  the  action* 
(Stark  V.  Barrett,  16  Cal.  871 ;  Touchard  v.  Crow,  20  CaL 
162 ;  Hart  v.  Robertson,  21  Cal.  846,  848 ;  Sharon  v.  Damd- 
son,  4  Nev.  416.) 

By  the  Court,  MoAbthur,  J. : 

This  was  an  action  of  ejectment  brought  by  Dolph  against 
Barney  and  Holman,  to  recover  possession  of  nine  hundred 
and  twelve  acres  of  land  in  Polk  County,  and  particulady 
described  in  the  complaint.  It  is  alleged  that  Dolph  is  the 
owner  in  fee-simple  of  an  undivided  five-eighths  of  the 
premises  described,  as  tenant  in  common  with  one  Mitchell, 
who  is  the  owner  of  the  remaining  three-eighths,  and  that 
he,  Dolph,  b   entitled  to  immediate  possession    as   againat 
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Barney  and  Holmon,  who  wrongfuUj   withhold   possession 
&Qin  him.     Holman  answered  separately,  that  he  had  no  in** 
Merest  in  the  premises  except  that  he  was  in  possession  as  ten* 
flnt  under  Bamej,  and  asked  that  Barney  be  made  sole  de- 
fendant    Barney  answered  denying  the  allegations  of  the 
complaint,  and  setting  up  title  in  himself  to  a  portion  of  the 
pieiDuaBB  in  dispute,  and  title  in  the  State  of  Oregon  as  to 
the  lesidue,  and  also  an  outstanding  tax  title  to  the  whole 
tract  in  one  S.  W.  &nith,  unredeemed.    The  reply  denies  all 
the  averments  of  new  matter  in  the  answer,  and  the  cause 
was  tried  upon  the  issues  joined  in  the  pleadings  filed  by 
Dolph  and  Barney. 

Upon  the  trial,  Dolph,  to  prove  his  alleged  title,  offered 
in  evidence  a  patent  from  tiie  United  States  to  John  Way- 
mire  and  Clarissa  Waymire,  his  wife,  to  six  hundred   and 
forty  acres  of  the  land  in  dispute.     To  this  no  objection 
was  interposed.      Thereupon  Dolph  offered   in  evidence  a 
qnitdaim  deed  to  said  six  hundred  and   forfy   acres   from 
John  and  Clarissa  Waymire  to  M.  S.  Biggs,  of  date  Decem- 
ber 9, 1867.    It  was  admitted  by  the  parties  that  Waymire 
and  wife  were  donees  of  the  United  States,  under  the  Do- 
nation Act;  also,  that  Clarissa  died  before  the  issuance  of 
patent  or  patent  certificate,  but  that,  before* her  death,  she 
and  her  h:Qsband  had  resided  upon  and  cultivated  said  six 
hundred  and  forfy  acres,  and  had  performed  all  the  require- 
ments of  the  act  so  as  to  entitle  them  to  a  patent.    Objection 
was  made  to  the  introduction  of  said  quitclaim  deed  as  evi- 
denee  of  title  in  Dolph   (who  deraigns  title  from  Biggs), 
for  the  reason  that,  although  executed  subsequently  to  the 
four  years'  residence  and  cultivation,  and  filing  of  proofs, 
required  by  said  Donation  Act,  yet,  as  it  was  executed  before 
the  issuance  of  patent  or  patent  certificate,  it  was  ineffectual 
to  cany  the  title. 

The  court  overruled  the  objection,  and  such  ruling  is 
ehaiged  as  error. 

Without  dvirelling  upon  the  importance  of  the  question 
I^esented,  further  than  to  remark  that  it  was  one  of  the 
most  important  that  has  ever  arisen  under  the  Donation 
Act,  we  proceed  at  once  to  its  discussion.      In  Las  i;.  Bwm^ 
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mers  (2  Or.  266),  this  Court,  having  under  conBideration 
the  rights  of  a  donee  of  the  United  States  under  the  act, 
held  the  words  thereof  to  be  words  of  present  grant,  actu- 
ally conveying  the  legal  title  to  the  premises^  and  said: 
*^When  Congress  grants  lands  in  words  of  present  grant,  the 
legal  title  passes  to  the  grantee.  (13  Pet  499  ^  6  Cranch, 
128;  8  Id.  244;  2  Wheat.  198;  12  Pet.  454.)  The  cases 
just  cited  show  that  the  title  vests  immediately  in  the 
donee,  none  the  less  because  the  title  vests  in  him  condi- 
tionally, and  subject  to  be  defeated  by  his  failure  to  com- 
ply with  the  law,  nor  because  the  boundaries  are  yet  to  be 
determined."  Some  time  prior  to  the  rendition  of  the 
opinion  just  cited,  the  case  of  Chapman  v.  School  District 
No.  1,  arose  in  the  United  States  Circuit  Court,  and  Justice 
Deady  (1  Deady,  113),  in  passing  upon  the  character  of  the 
grant,  said:  ^'The  donation  law  is  a  grant  in  the  present, 
tad  gives  the  fee  simple  to  every  settler  who  avails  himself 
of  its  provisions  from  the  date  of  his  settlement.  (2  How. 
76;  11  Opinions  Attorneys-General,  29.)  True,  until  the 
completion  of  the  subsequent  conditions  of  residence  and 
cultivation,  and  proof  thereof,  it  is  an  estate  upon  condition 
— what  is  known  at  common  law  as  a  base  or  conditional  fee, 
subject  to  be  defeated  or  lost  by  a  failure  to  perform  the 
conditions  upon  which  it  is  held.  But  it  is  an  estate  in 
fee  nevertheless,  and  upon  the  completion  of  the  residence 
and  cultivation,  or  other  conditions,  it  becomes  absolute 
and  unqualified."  In  Lairib  v.  Davenport  (1  Sawyer,  632), 
Justice  Sawyer  held  the  terms  of  the  act  to  be  terms  of 
present  grant,  notwithstanding  the  grant  itself  was  liable 
to  be  defeated  by  a  failure  to  perform  the  conditions  sub- 
sequent 

To  the  views  of  the  character  of  the  grant,  as  expressed 
in  the  opinions  referred  to,  we  yield  our  full  assent,  and 
hold  the  Donation  Act  to  be  a  grant  in  praesenti  of  an  estate 
in  fee,  subject  to  be  defeated  by  non-compliance  with  the 
conditions  subsequent  therein  expressed.  Upon  the  com- 
pletion of  the  residence  and  cultivation  required  by  the 
fourth  section,  the  conditions  of  defeasance  no  l<Higer  at* 
tached,  and  the  estate,  from  a  base  or  qualified  fee,  became 
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a  fee-simple  absolute^  which,  by  relation^  must  be  held  to 
have  bad  its  inception  at  the  date  when  the  donees  first  en- 
tered upon  the  land  with  the  intention  of  complying  with  the 
requirements  of  the  law. 

ITie  title  of  John  and  Clarissa  Waymire  in  no  way  de- 
pended upon  the  issnance  of  patent^  for  the  issuance  thereof 
under  this  act  is  a  ministerial  act,  and  the  .patent  itself  mere 
evidenoe  of  title.  Even  if  this  were  not  so,  still  their  right 
to  a  patent  baring  vested,  they  must  be  regarded  as  having 
the  patent     {8twrk  v.  Starri,  6  WaU.  402.) 

As  against  this  position,  counsel  for  appellant  cite  (Hb- 
son  V.  Chouteau  (13  Wall.  102.)  In  that  case  Justice. Field, 
who  delivered  the  opinion,  quotes  from  the  opinion  of  the 
court  in  BagvsU  v.  BrodericJe  (18  Pet  450),  as  follows: 
''Congress  has  the  sole  power  to  declare  the  dignity  and 
effect  of  titles  emanating  from  the  United  States;  and  the 
whole  legislation  of  the  Federal  Government,  in  reference  to 
the  public  lands,  declares  the  patent  the  superior  and  con- 
dnsive  evidence  of  legal  title.  Until  its  issuance  the  fee  is 
in  the  Government,  which  by  the  patent  passes  to  the  gran- 
tee, and  he  is  entitled  to  recover  in  ejectment.''  Both  these  ^ 
cases  arose  under  an  act  of  Congress  of  February  17,  1816, 
for  the  relief  of  the  New  Madrid  sufferers.  In  the  first  sec- 
tion of  that  act  it  is  provided  that  those  owning  lands  which 
were  injured  ty  the  earthquake  of  November  10,  1812,  "diall 
be  and  they  are  hereby  authorized  to  locate,"  eta  (8  Stat 
at  Large,  211.)  Those  words  do  not  import  a  present  grant, 
as  do  the  words  ''there  shall  be  and  hereby  is  granted,"  etc, 
in  the  fourth  section  of  the  Donation  Act  of  September  27, 
1850.     (9  Stat,  at  Large,  497.) 

While,  therefore,  we  are  not  dispoeed  to  question  the 
correctness  of  the  ruling  in  BagneU  v.  BrodericJe,  or  in  OUb- 
8on  V.  Chouteau,  we  do  not  think  that  they  are  parallel  cases 
to  the  one  before  us,  nor  do  we  think  that  the  patent  is  the 
superior  and  conclusive  evidence  of  legal  title  to  lands 
granted  under  all  other  acts  of  Congress.  In  WUeox  v. 
Jackson  (18  Pet  486.),  which  arose  under  the  Pre-^nption 
Act  of  June  19,  1834  (4  Stat,  at  Large,  678),  Justice  Bar- 
boor,  having  decided  that  nothing  but  a  patent  passes  a 
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perfect  and  ODnsommate  title,  excepts  from  this  genei^  rale 
that  class  of  cases  where  an  act  of  Congress  grants  lands,  as 
is  sometimes  done,  in  words  of  present  grant  The  Dona- 
tion Act  must  certainly  be  regarded  as  falling  within  the  ex- 
cepted class. 

Having  reached  the  condtision  that  the  title  vested  in 
virtue  of  the  act,  the  question  arises  whether  John  and 
Clarissa  Waymire  had  power  to  alienate  their  estate.  The 
quitclaim  deed  to  Biggs  was  executed  in  1867,  long  after 
they  had  complied  with  the  conditions  of  the  Donaticm.  Act, 
and  made  due  proof  thereof,  but  before  the  issuance  of 
patent 

Under  the  proviso  in  the  fourth  section,  all  future  con- 
tracts for  the  sale  of  lands  granted  were  declared  void.  By 
the  amendatory  act  of  July  17,  1854,  that  proviso  was  re- 
pealed, and  since  that  time  donees  have  had  full  power  of 
alienation  in  all  cases  where  they  had  resided  upon  the  land 
for  four  years  and  made  the  proper  proof  of  residence  and 
cultivation.  The  original  and  amendatory  acts,  being  m  pari 
materia,  must  be  construed  together.  Hence,  since  the  paa- 
,  sage  of  the  amendment  of  1854,  where  married  persons  have 
complied  with  the  provisions  of  the  original  act,  and  either 
have  died  before  patent  issues,  the  survivor  and  children, 
or  heirs  of  the  deceased,  are  entitled  to  the  share  or  interest 
of  the  deceased  in  equal  proportions  except  where  the  deceased 
has  otherwise  disposed  of  it  by  testament,  or  has  alienated  it 
by  deed  duly  executed  according  to  law.  Therefore  the  qnitr 
claim  deed  from  John  Waymire  and  Clarissa,  his  wife,  to 
M.  S.  Biggs,  was  executed  at  a  time  when  they  had  full  pow- 
er of  alienation. 

In  this  connection  it  must  be  borne  in  mind  that  imder 
our  statute  a  deed  of  quitclaim  and  release,  of  the  form  in 
common  use,  is  sufficient  to  pass  all  the  estate  which  a  grantor 
can  lawfully  convey  by  a  deed  of  bargain  and  sale.  (Mis. 
L.,  ch.  6,  §  3.) 

The  bill  of  exceptions  shows  that  the  patent  was  issued 
to  John  Waymire  and  wife.  From  the  Analogies  of  Laanb 
V.  Davenport  (18  Wall.  317),  we  are  of  opinion  that  as  the 
sale  of  Waymire  and  wife  to  Biggs  was  valid  it  was  binding 
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upon  the  title  which  would  otherwise  have  oome  U>  her  heira 
ly  reasoD  of  her  death. 

After  the  admiflsion  of  the  qiiitclaim  deed  frofm  the  Way-. 
mii<es  to  Bi^s,  the  appellant's  cooneel,'  though  somewhat  ir- 
i^egularly,  offered  to  introduce  &dden(je  tending  to  show  that 
Clariflsa  Waymire  did  not  sign  the-  same  fieeljr  and  voluntar- 
ilji  and  that  she  did  not  admowledge  the  same  separate  aiid 
apart  from  her  husband.  The  respondent's  counsel  objected, 
and  the  court  sustained  the  objection^  which  ruling  is  charged 
aseiPdr.  . 

That  a  deed  may  be  set  aside^  or  the  enf oro^ment  of  its 
tenns  successfully  resisted,  on  the  ground  of  fraud  or  jtnpo- 
siticQ,  when  the  deed  is  itself  the  subject  of  litigation  in  a 
ooQrt  of  Equity,  is  a  Well^ttled ,  and  i  familiar  principle ; 
bu^  in  an  adtion  of  ejectment^  we  are;  of  opinion  that  no  evi-^ 
denoe  should  be  received  to.  iQvalidat&  an  acknowledgment 
ef  a  deed  when  such  admowledgment  meets  the  requirementa 
of  the  statute.  The  .certificate^  of  acknowledgment  to  the  deed 
of  John  Waymire  and  Clarissa,  his  wife,  to  SiggSy  comes 
up  with  the  bill  of  exceptions,  and  an  inspection  l^ereof 
ahows  that  it  conforms  to  the  statute.  Iii  all  such  eases  the 
deed  may  be  read  in  evidence  without  further  proof  ther^f < 
(Mis.  L.,  ch.  6^  §  22.) 

We  have  examined  the  authorities  relied  upon  by  appel- 
hint's  counseL  Some  of  them  seem  to  support  the  position 
taken,  but  most  of  them  will,  upon  examination,  be  found 
to  be  cases  where  the  evidence  offered,  was  designed  to  sup- 
ply proof  of  facts  necessary  to  give  validity  to  the  acknowl- 
edgment With  these  we  have  nothing  to  do ;  the  others  we 
^  proceed  to  examine^ 

The  case  of  Jackson  v.  Hwrnphrey  (1  Johil<  497)  was  an 
aetioQ  of  ejectment  tried  in  1806.  The  principal  point  in 
ccmtroversy  was  in  relation  to  the  admission  of  certain  tes- 
timony tending  to  show  that  the  judge,  before  whom  the 
proof  of  the  execution  of  a  certain  deed  was  taken,  was,  at 
^  time  of  taking  the  same,  out  of  the  jurisdiction  of  the 
State. 

The  testimony  was  declared  admissible.  The  report  of 
tlie  case  is  very  meagre,  and  the  opinion  is  not  so  apparently 
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well  considered  as  to  be  ranked  as  an  approved  procedent 

Jackson  v,  Schoonmaker  (4  John.  160)  wag  an  action  of 
ejectment  tried  in  1809.  A  deed  was  introduced  and  it«  ad- 
mission objected  to,  because  there  was  no  evidence -of  pos- 
session aocranpanying  it,  and  therefctfe  not  to  be  leceived 
as  an  ancient  deed.  An  offer  was  also  made  to  show  that 
one  of  the  grantors  was  non  compos  menHs  at  Hie  time  of  the 
acknowledgment  The  ooart  held  that  tiie  certificate  of  tho 
proof-  or  acknowledgment  of  a.  deed,  taken  before  a  judge, 
is  not  oondnsive,  but  the  party  affected  h;  the  deed  may 
contest  its  validity  and'  the  f<Hroe  and  effect  oi  the  formal 
proof. 

Jackson  v.  Bayfter  and  Jiekson  v.  Ferguson  (12  Jt^in. 
468)  were  actions  of  ejectment  tried  in  1816.  The  title  of 
both  parties  was  derived  from  the  same  soaree.  The  qneetioa 
in  tiiesG  cases  wa»' whether  a  certain  assignment,  indorsed 
on  a  certain  lease,  was  fraudulent  and  void.  Tlie  point  de- 
cided was,  that  where  an  illiterate  man  is  induced  to  sign  a 
deed  by  a  misrepresentation  of  its  nature  and  ccmtents,  the 
deed  is  void. 

Jackson  v.  Perkins  (2  Wend.  804)  was  an  act!<m  of  eject- 
ment tried  in  1829.  The  material  question  was  as  to  the  de- 
livery of  the  deed.  The  aalj  evidence  of  its  delivery  waa 
the  proof  of  its  execution  by  one  of  the  subscribing  witnesses^ 
before  a  master  in  chancery,  for  the  purpose  of  putting  it 
npOTi  record.  Among  other  things  the  court  declared  tbat 
proof  of  acknowledgment  is  ex  parte,  and  any  person  who 
may  be  affected  by  the  deed  may,  at  any  time,  question  its 
validity  and  show  that  in  fact  it  was  not  duly  executed  or 
delivered.  The  cases  in  4  and  12  Johnson,  supra,  are  died 
in  support  of  this  position. 

These  cases  were  all  tried  under  the  g^ieral  issue,  and,  as 
near  as  can  be  ascertained,  under  a  statute  whidi  declared 
that  "neither  the  certificate  of  acknowledgment  or  of  proof, 
nor  the  record,  is  conchisivp,  but  may  be  rebutted  and  the 
force  and  effect  thereof  contested  by  any  party  affected 
thereby.  If  the  contestant  shows  that  the  proof  was  taken 
on  the  oath  of  an  interested  or  incompetent  witness,  neither 
the  conveyance  n<»-  record  can  be  reoeived  in  evidence  until 
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established  by  other  competent  proof.*'     (1  Rev.  Stat  759, 

§17.) 
We  have  been  unable  to  find  any  eaaes  in  New  York,  since 

the  adaption  of  the  Code,  holding  the  doctrine  of  the  cases 

just  noticed. 

Edgerton  v.  Jones  (10  Minn.  427)  is  not  in  point  That' 
was  an  action  brought  by  the  plaintiflF  against  A.  B.  Jones, 
Mary  M.  Jones,  his  wife,  and  others,  to  foreclose  a  mort- 
gage purporting  to  be  executed  by  defendants,  A.  B.  and 
Mai^  M.  Jones.  The  only  issues  made  in  the  pleadings,  ma- 
terial to  the  points  decided,  are  in  regard  to  the  execution 
and  acknowledgment  of  the  mortgage  by  defendant,  Mary 
M.  Jones.  The  cause  was  tried  by  a  referee,  who  admitted 
parol  testimony  to  contradict  the  official  certificate  of  the 
acknowledgment  of  the  mortgage.  This  the  court  held  not 
to  be  error.  We  presume  that  in  a  suit  in  equity,  and  upon 
issue  joined  by  the  pleadings,  it  would  not  be  contended 
that  evidence  tending  to  contradict  a  certificate  of  acknowl- 
edgment would  not  be  admissible.  In  the  opinion,  in  the 
ca«e  just  cited,  it  is  stated  that  the  question  presented  was 
^Oy  discussed  and  decided  in  Dodge  v.  Hollingshead  (6 
Minn.  25).  That  case  has  not  been  furnished  us,  and  we 
have  been  unable  to  ascertain  the  length  to  which  it  goes.  It 
is  evident,  however,  that  the  opinion  did  not  meet  with  the 
TMiqualified  approval  of  the  court  in  Edgerion  v.  Jones,  for, 
after  referring  to  Dodge  v.  Hollvngshead,  it  is  said :  **We 
acquiesce  in  the  conclusion  arrived  at,  so  far  as  the  case  at 
^  is  concerned." 

^e  are  of  opinion  that  the  true  rule  upon  this  question  iff 
that  laid  down  in  Oraham  v.  Anderson  (42  HI.  614).  That 
^^^  was  much  stronger  than  the  one  before  us,  for  there 
^ere  allegations  touching  privy  examination  of  the  wife,  eta' 
Tbe  court,  after  discussing  some  other  features  of  the  case, 
^^i:  ^'But  another  more  important  question  remains,  and 
^liat  is,  in  the  absence  of  fraud  or  imposition,  in  proving  the 
execution  of  a  deed  by  a  wife,  is  parol  evidence  admissible 
^  an  action  of  ejectment  to  impeach  the  Certificate  t  We 
kive  examined  the  kuthorities  on  this  point,  and  we  think' 
there  the  certificate  of  the  privy  examination  of  a  married 
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woanan  is  in  tbe  form  required  bj  statute,  it  is  notsufficieiity 
in  order  to  impeach  it,  to  allege  that  there  was  no  private 
examination,  that  she  did  not  admowledge  the  deed  as  her 
act  and  deed,  that  she  did  not  release  her  ^qmestead  right. 
There  must  be  some  allegation  of  fraud  or  imposition  prac- 
ticed toward  her,  some  fraudulent  oombinatiQn  between  the 
parties  interested  and  the  offioer  taking  the  acknowledgment'' 
(3  a  &  McH.  321;  3  Whart.  Pa.  567;  ft  Texas,  208.) 
Green  v.  Godfrey,  (45  Maine,  25),  which. was  an  actiim  of 
ejectment,  is  to  the  same  eSedL 

•  We  are  therefore  of  opinion  liiat  m  an .  aption  of  eject- 
ment,  where  the  certificate  of  the  officer  as  to  the  acknowl- 
edgment appears  on  its  face  to.  be  in  substantial  compliance 
with  the  statute,  parol  evidence  to  impeach  it  is  inadmissi- 
ble^ unless  th^re  are  all^ations  in  the  pleadings  to  warrant. 

The  respondent  offered  in  evidence  a  certified  copy  of  a 
deed  from  Outhouse,  executed  in  the  capacity  of  Superiu'- 
tendent  of  Conmion  Schools  for  Folk  CJounfy,  to  Biggs,  for 
two  hundred  and  seventy-two  acres  of  land,  the  residue  of  the 
tract  in  controversy.  The  appellant's  counsel  objected,  and 
ui^d  as  a  reason  therefor  that  no  foundation  was  laid  for 
its  introduction.  The  court  below  overruled  the  <d>jection» 
whidi  ruling  is  charged  as  error. 

It  is  contended  that  before  a  deed  executed  by  a  school 
superintendent  to  school  land  belonging  to  the  State,  after 
sale  made,  can  be  admitted  as  evidence,  it  must  first  be  shown 
that  the  said  officer  had  authority  to  sell  the  land,  to  execute 
the  deed,  and  that  he  had  fully  complied  with  all  require- 
ments of  the  statutes  in  relation  thereto. 

This  deed  refers  to  the  act  of  the  Legislative  Assembly 
in  virtue  of  which  it  was  executed,  and  bears  upon  its  face 
evidence  of  having  been  executed  according  to  the  require- 
ments prescribed  by  the  act  This  is  not  one  of  the  cases 
in  which  the  power  of  the  grantor  must  first  be  shown  in  or- 
der to  let  in  the  deed.  It  is  to  all  intents  and  purposes  a  pat- 
ent of  the  State  of  Oregon ;  and,  until  the  contrary  is  shown, 
we  must  presume  that  it  was  regularly  executed  and  deliv* 
ered  by  one  having  authority  so  to  do.     That  a  person  aofi- 
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ing  in  a  public  office  was  regularly  appoirited  to  it,  and  that 

official  duty  has  been  regularly  performed,  ^re  declared  to 
be  presumptions  of  law  by  the  Code.  (Civ.  Code,  §  766,' 
Subd.  14,  15.)  Besides,  it  is  the  duty  of  the  courts  to  take, 
judicial  notice  of  the  public,  and  private  acts  of  the  legisla- 
tive department.  The  court,  being  charged  with  knowledge 
of  the  law  linder  whidi  Outhouse  acted,  and  the  presump- 
tions referred  to  applying  to  him  and  his  deed,  did  not  err 
in  overruling  the  objection.  If  regular  on  its  face,  as  it  is, 
the  burden  of  proof  was  upon  appellant  to  show  want  of  ex- 
cess of  authority.     {People  v.  Mauran,  5  Denio,  398.) 

At  this  point  appellant's  counsel  offered  to  show  by  the 
record  of  deeds  which  was  in  court,  that  the  certified  copy 
of  the  Outhouse  deed,  whidi  had  been  admitted  as  evi- 
dence, was  not  a  true  copy  of  the  record.  At  that  stage 
of  the  trial  such  offer  was  irregular.  Some  system  and  order 
must  be  observed  in  the  trial  of  a  cause.  (Civ.  Code, 
§  194.)  We  have,  however,  examined  into  the  assignment 
of  error,  based  upon  the  ruling  of  the  court  below,  in 
refusing  to  admit  the  record.  The  bill  of  exceptions' 
does  not  show  wherein  there  was  any  material  difference 
between  the  certified  copy  and  the  record.  .  If  there  waia 
none,  no  error  was  committed  in  refusing  to  admit  the 
record.  Error  must  be  shown  affirmatively.  We  must  pre- 
sume that  there  was  no  substantial  variance  between  the 
certified  copy  and  the  record,  in  the  absence  of  anything 
showing  that  there  was.  It  does  appear,  however,  by  the 
\^i\\  of  exceptions,  that  "said  record  was  interlined  and 
erased  and  mutilated. ''  Under  such  circumstances,  we  are 
of  opinion  that  the  party  offering  an  interlined,  erased  or 
mutilated  record,  should  also  offer  to  fully  and  satisfactorily 
explain  the  interlineations,  erasures  and  mutilation,  espec- 
ially where  what  purports  to  be  a  certified  copy  is  fair  upon 
its  face,  and  regularly  and  formally  drawn.  The  admission 
of  interlined,  erased  or  mutilated  records  is  a  matter  of  a 
veiy  serious  character,  and  where  it  is  sought  to  contradict 
a  certified  copy  by  such  record,  we  think  the  offer  should 
be  to  show  that  the  certified  copy  was  not  a  true  copy  of  the 
record  at  the  time  when  it  purports  to  have  been  transcribed. 
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The  court  admitted  a  number  of  deeds  from  Biggs,  Ha- 
worth,  Scovell  and  Thayer,  overruling  the  objections  of  ap- 
pellant's counseL  As  error  is  charged  in  each  instance,  and 
as  the  point  presented  and  ai^ed  covers  each  deed,  we  have 
considered  these  assignments  of  error  together. 

The  objection  to  the  admission  of  the  deed  from  Biggs 
to  Haworth  is  based  upon  the  assumption  that  Biggs  had 
not  been  shown  to  have  become  possessed  of  the  title  to 
the  entire  tract  As,  in  our  opinion,  the  Waymire  deed 
carried  to  Biggs  the  six  hundred  and  forty  acres,  and  the 
Outhouse  deed  carried  to  him  the  two  hundred  and  seventy- 
two  and  ninety-six  one-hundredths  acres,  this  objection 
cannot  be  sustained.  The  fact  that  the  deed  from  Biggs  to 
Haworth  antedates  the  deed  from  Waymire  and  wife  to  Biggs 
is  a  matter  of  no  consequence,  for  it  contains  a  covenant  of 
warranty,  and  had  the  effect  to  immediately  transmit  to  Ha- 
worth any  after^acquired  estate  of  his  grantor.  {Jackson  v. 
Murray,  12  John.  201 ;  Jackson  v.  Stevens,  13  John.  316 ; 
Jackson  v.  Hubble,  1  Cowen,  613 ;  Bank  of  Utica  v.  Merser- 
eau,  8  Barb.  Oh.  528.) 

The  objections  to  the  admission  of  the  deeds  from  Ha- 
worth to  Scovell,  from  Scovell  to  Thayer,  and  from  Thayer 
to  Dolph,  were  that  no  title  had  been  shown  in  Haworth,  or 
Scovell,  or  Thayer.  Having  reached  the  conclusion  that 
Biggs  had  title,  these  objections  cannot  prevail. 

The  respondent  offered  in  evidence  a  certified  transcript 
of  a  judgment  of  the  County  Court  of  Marion  County,  as 
a  portion  of  one  of  the  links  in  his  chain  of  testimony. 
Appellant's  counsel  objected,  for  the  reasons  that  the  trial 
was  had  by  the  court  without  the  intervention  of  a  jury; 
that  the  judgment  entry  did  not  show  that  jury  had  been 
waived,  and  that  there  were  no  findings  of  the  court  to 
support  the  judgment.  The  transcript  was  admitted,  not- 
withstanding the  objection,  and  this  is  charged  as  error. 
The  bill  of  exceptions,  and  accompanying  exhibits,  show 
this  to  have  been  a  judgment  in  favor  of  Mallory  et  al., 
and  against  Ezra  Scovell.  Barney  is  in  no  way  connected 
with  it. 

Counsel  claim  that  this  judgment  is  a  nullity,  for  the  rea- 
son that  it  shows  the  defects  mentioned  in  the  objection. 
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The  judgment  of  the  Count;  Court  of  Marion  County  is 
not  a  void 'judgment ;  andy  in  view  of  the  authorities^  we: 
are  not  at  liberty  to  declare  it  a  mere  nullity^  because  the 
journal  entry  does  not  contain  the  findings  of  fact  .  It  i0 
irregular  and  erroneous,  and  the  irregularities  and  errors 
would  doubtless  have  been  oorrected  upon  appeal.  The 
attack  now  made  upon  it  is  collateral,  and  by  a  stranger* 
Error  does  not  render  a  judgment  void  when  attacked  col- 
laterally.  A  judgment  is  only  void  when  the  court  render- 
ing  it  had  not  jurisdiction  of  the  parties  to  the  judgment^ 
or  the  subject-matter  of  the  controversy.  In  Winston  v. 
Aff alter  (49  Mo.  267),  which  was  ejectment^  a  similar  ques- 
tion to  that  raised  in  this  case  was  presented.  There  were 
some  irregularities  in  entering  the  judgment,  which  was 
o&red  in  evidence,  and  the  court  held  that  the  parties  at- 
tacking the  judgment,  being  strangers  to  that  record,  had  no 
nght  to  attack  it  collaterally,  and  thereby  call  in  question  the 
alleged  irregularities.  We  Lave  examined  all  the  authorities 
cited  by  appellants  counsel  upon  this  point  which  we  have 
l)een  able  to  procure^  and  the  cases  are  rendered  inapplicable^ 
for  the  reason  that  they  are  direct  attacks  upon  the  judgments 
hy  appeal. 

Bespondent  then  offered  a  copy  of  an  execution  on  said 
judgment  in  the  Country  Court  of  Marion  County,  and  the 
return  thereon,  together  with  the  notices  of  a  sale  of  the  prop* 
erty  in  question  to  satisfy  the  same.  Appellant's  counsel  ob- 
jected, for  the  reason  that  the  premises  were  sold  as  a  whole, 
and  not  in  separate  parcels ;  and  for  further  reason,  that  the 
notices  described  three  several  executions  in  three  different 
causes.  This  testimony  was  admitted  against  the  objection, 
and  error  is  charged  therefor.  We  think  the  case  of  Oris* 
mid  V.  Stoughton  (2  Or.  61),  settles  this  point  against  the 
appellant.  The  court  then  had  under  consideration,  among 
other  naatters,  the  words  "when  the  sale  is  of  real  property, 
and  consisting  of  several  known  lots  or  parcels,  they  shall  be 
«)ld  separately,"  which  occur  in  §  20,  p.  124,  of  the  statute 
of  1855 ;  and  it  was  held  that  that  provision  was  directory, 
and  not  mandatory  in  its  application.  The  identical  lan- 
gnage  occurs  in  §  289  of  the  Civil  Code.  The  question,  there* 
fore,  is  no  longer  an  open  one. 
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The  order  6f  tbe  County  Court,  confirming  the  sale,  en- 
tered Februiary  2,  1874,  was  then  admitted  against  tiie  ob- 
JMtions  of  the  appellant's  counsel,  who  contended  that, 
ftom  the -proceedings  previously  offered  being  irregular  and 
void,  the  sani^  was  inadmissible.  We  hate  already  ex- 
piessed  our  opinion  upon  so  mucli  of  this  objection  as  re- 
ferred to  the  proceedings  previously  offered,  and  but  one 
question  is  left;  that  is,  as  to  the  effect  of  the  order.  This 
qneedoti  sAbo'  gi4>WB  out  of  the  j^yrevious  objection,  and  both 
objcfCftions,  so  fat^as  relates  to  this  question,  will  now  be  con- 
sidered. 

'When  a  motion  is  made  for  the  confirmation  of  a  sale 
u^n  eisecution  it  is  the  duty  of  the  court  to  examine  into 
the  regularity  thereof,  and  before  ordering  confirmation  to 
see  that  all  the  requirements  of  the  statute  have  been  com- 
plied with.  '  ^After  the  order  has  been  made  confirming  the 
sale,  the  regularity  thereof  cannot  be  questioned,  for  it  is 
provided  by  §  293 j  subdivision  4,  of  the  Code,  that  "an 
order  confirming  a  sale  «hall  be  a  conclusive  determination 
of  the  regularity  of  the  proceedings  concerning  such  sale, 
SB  to  all  persons  in  any  other  action,  suit  or  proceeding 
whatever."  The  statute  settles  this  point  against  the  ap- 
pellant. 

Exception  was  also  taken  to-  the  admission  of  the  sheriff's 
deed,  executed  after  the  sale,  upon  the  execution  issued  on 
the  judgment  of  the  County  Court,  which  has  already  been 
ooiisidered.  Wfe  are  of  the  opinion  that  it  was  not  error  to 
admit  the  deed.  The  necessary  and  preceding  steps  hav- 
ing been  all  properly  taken,  a  sheriff's  deed  is  evidence  of 
title  in  the  grantee,  and  the  recitals  therein  are  prima  facie 
and  are  sufficient  evidence  of  the  facts  recited  until  dis- 
proved. {Jackson  v.  Sternberg,  20  John.  49 ;  Stafford  v, 
WiUiams,  12  Barb.  244;  Jackson  v.  Roberts,  12  Wend.  422.) 

The  respondent  then  rested  his  case,  and  the  appellant 
offered,  without  objection,  a  deed  from  Scovell  to  himself 
for  the  entire  tract  in  controversy,  which  deed  was  dated 
prior  to  the  deed  from  Scovell  to  Thayer,  and  prior  also  to 
tiie  judgment  upon  which  was  based  the  sheriff's  deed 
already  mentioned.      Thud  it  will  be  seen  that  both  appel* 
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lant  and  respondent  claim  under  Scovell^  and  this  fact  is 
important  in  its  bearing  upon  many  qnestipns  raised  by  the 
appellant's  counsel.  Had  the  court  below  erred  (wbicb.  it 
did  not)  in  its  rulings  upon  any  of  the  questions  in  relati(m 
to  admission  of  evidence  prior  to  the  admission  of  the  deed 
from  Soovell  to  said  Thayer,  and  the  judgment,  execution, 
sale,  order  of  confirmation  and  sheriff's  deed,  already  suffi- 
ciently described,  the  appellant^  it  seems  from  the  authorities^ 
could  not  be  considered  as  having  been  prejudiced  thereby, 
for  the  rule  is,  that  when  both  parties  derived  their  title 
from  the  same  person,  neither  is  at  liberty  to  deny  that  such 
person  had  title.  (Eightown  v.  WiUiams,  38  Geo.  601; 
Oaines  v.  New  Orleans,  6  Wall.  715.) 

In  relation  to  the  quitclaim  deed  from  Waymire  to  Bar- 
ney (subsequent  in  date  to  the  deed  from  Waymire  and  wife 
to  Ri^),  attention  need  only  be  attracted  to  the  conclusion 
reached  upon  the  first  point  presented  in  this  case  in  order 
to  show  that  Waymire,  when  he  executed  the  deed  to  Bar^ 
ney,  had  no  estate  in  the  lands  described ;  and  from  the  views 
already  expressed  it  also  becomes  apparent  that  the  deed  from 
Maiy  Waymire  (admitted  to  be  the  daughter  of  John  and 
Clarissa)  conveyed  no  estate  to  the  appellant 

Appellant's  counsel  offered  to  introduce  in  evidence  a  cer- 
tificate of  the  sheriff  of  Polk  County,  showing  a  sale  of 
the  lands  in  ocmtroversy  to  one  S.  W-  Smith,  for  the  taxes 
for  the  year  1872.  Upon  objection,  the  court  below  refused 
to  admit  the  certificate,  for  the  reason  that  no  proper  foun- 
dation had  been,  laid  therefor.  This  ruling  is  charged  as 
error.'  It  is  insisted  that  the  tax  certificate  is  regular,  and 
tiiat  when  a  purchaser  at  a  tax  sale  pays  hi3  money  upon 
the  acceptance  of  his  bid  and  receives  his  certificate  from 
tbe  sheriff,  he  is  entitled,  instanter,  to  the  possession  of  the 
premises  purchased,  or  to  the  repits  and  profits,  if  the  same 
are  under  an  unexpired  lease,  and  his  right  then  becomes 
vested. 

The  certificate  of  purchase  at  a  tax  sale  does  not  convey 
a  legal  title ;  it  is,  however,  evidence  of  an  equitable  title 
to  the  land,  and  enables  the  purchaser  to  call  in  the  legal 
title.    (8  Ohio,  216.)  As  an  officer  in  selling  1^  for  delin- 
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quent  taxes  exerdses  a  mere  naked  poweri  based  upon  stat- 
utes in  derogation  of  the  common  law,  a  parly  desiring  to 
avail  himself  of  a  certificate  of  the  character  of  the  one  un- 
der consideration  for  any  purpose,  must  show,  step  by  8tep> 
that  everything  has  been  done  which  the  statute  makes  essen- 
tial to  the  due  execution  of  the  power.  (Varick  v.  TaUman, 
2  Barb.  116.) 

Upon  the  question  whether  the  recitals  in  a  tax  deed  are 
prima  facie  evidence,  we  do  not  pass,  for  that  question  is  not 
before  us,  but  we  are  of  opinion  that  certificates  of  this  char- 
acter should  not  be  admitted  in  evidence  unless  the  rule  above 
stated  is  complied  with, 

A  question  as  to  the  admissibilily  of  the  tax  warrant  ia 
made  by  the  bill  of  exceptions,  and  was  presented  in  argu- 
ment. The  bill  shows  that  the  warrant  was  offered,  ob- 
jected to  and  refused,  and  exception  allowed.  It  alludes 
to  the  warrant  as  being  attached  to  the  bill  and  made  part 
thereof.  It  i3  not,  however,  so  attached,  and  there  is  noth- 
ing to  show  that  any  error  was  committed  in  rejecting  it, 
for,  as  has  been  already  stated,  the  error  must  appear 
aflSrmatively,  and  not  appearing  affirmatively  we  are  obliged 
to  presume  that,  upon  inspection,  the  court  below  found 
the  warrant  defective  or  improperly  issued,  and  hence  re- 
jected it 

We  are  of  opinion  that  there  was  no  error  in  admitting  the 
decree  of  the  Supreme  Court,  in  the  case  of  Scovell  against 
Barney.  That  decree  was  not  conditional.  It  was  evidence 
tending  to  show  that  the  deed  from  Barney  to  Scovell,  which 
Barney  had  introduced,  was  cancelled.  An  inspection' of  the 
decree,  whidi  accompanies  the  bill  of  exceptions,  shows  that 
it  was  intended  to  operate  as  a  deed  in  the  event  that  Barney 
did  not  reconvey  to  Scovell  within  a  certain  time,  and  that 
time  having  passed,  and  no  deed  having  been  executed  and 
delivered  by  Barney  to  Scovell,  the  decree  operated  as  a 
deed. 

The  court  below,  among  other  things,  instructed  the 
jury  "that  the  only  evidence  offered  by  defendant  Barney, 
in  support  of  his  daim  to  title,  which  was  admissible  under 
the  rules  of  evidence,  was  the  deed  of  Ezra  Soovell  to  him 
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of  date  February  15,  1870.''  This  instniotion  waa  excepted 
to.  Under  the  view  we  have  taken  of  the  various  and  nu- 
merous questions  presented  in  this  case,  this  instruction  waa 
correct,  and  could  not  have  misled  the  jury.  In  the  instrub- 
tion  upon  the  decree  of  the  Supreme  Court  and  the  author- 
ity thereof,  which  was  excepted  to,  there  is  no  error.  The 
instruction  is  a  clear  and  correct  statement  of  the  law. 

The  court  below  also  instructed  the  jury  "that  one  tenant 
in  common  may,  in  an  action  of  ejectment,  recover  the  pos^ 
session  of  the  entire  premises  owned  by  him  and  his  co-tenant 
if  the  evidence  shows  that  they  are  entitled  to  the  poB8easi<»L 
thereof  as  against  the  defendant  in  the  action.'' 

It  is  charged  that  this  instruction  is  erroneous.  It  is  not, 
however,  for  it  comports  with  the  rule  that  a  tenant  in  com-, 
mon  of  real  estate  may  recover  the  entire  common  property 
in  ejectment  as  against  a  stranger.  (Sharon  v.  Davidson, 
4  Nev.;  Hart  v.  Bohertson,  21  Cal.  846.) 

The  appellant  also  charges  that  the  court  below  erred  in 
striking  out  the  cross-bill  filed  by  him.  Barney  had  already 
answered  the  complaint  in  ejectment,  fully  denying  the  plain- 
tifPs  title,  and  setting  up  title  in  himself,  and  title  in  an- 
other. Under  such  circumstances  it  is  not  proper  practice 
to  fQe  a  cross-bill,  under  §  377  of  the  Code.  The  cross-bill 
can  only  be  allowed  when  the  answer  does  not  set  up  a  com- 
plete legal  defense. 

It  follows  that  the  judgment  of  tiie  court  below  must  be 
affirmed. 

Judgment  affirmed. 
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STATE  OF  OREGON,  Reapondent,  ▼.  THOltAS  GAE- 
RAND,  Appellant 

BBS  Gbbtak. — To  make  declarations  a  part  of  the  fM  ge*ta«  thcj  mast 
be  coutemporaneoiu  with  the  main  fact;  but  in  order  to  be  eon- 
temporaDeoiu  they  are  not  required  to  be  precisely  eoncuireiit  In 
time. 

Etidbnoi — ATTUfpT  TO  EaoAPK. — Eridence  ol  attempts  to  escape  by  k 
^■ODcr  is  admissible  and  ttsids  to  establish  guilt. 

Iran— Dimo  DEci^sATiCHfa. — Dying  declarations  to  be  admissible  must 
be  shown  to  have  been  made  under  a.  conaciousneBs  of  impending 
death,  and  respecting  the  cause  of  the  death. 

iBaraiKmoVB. — If,  on  trial  for  murder,  there  is  no  eridenoe  of  hcts 
and  circumstances  such  as  would,  under  the  law,  reduce  the 
crime  charged  to  manslaughter,  the  judge  may  so  Inform  the 
jury. 

Good  Chabacteb. — Eridence  of  good  character  when  offered  by  a  pris- 
oner ought  to  be  submitted  to  the  consideratiMi  ot  the  Jury  to- 
gether with  the  other  facta  and  oircumstanoea  of  the  case,  to  be 
weighed  by  them  with  the  other  evidence  in  the  caae,  in  determin- 
ing the  guilt  or  innocence  of  the  accused. 

UuBDEB  iH  THE  P1R8T  Deobeb—What  Cos9titutks.^To  consUtuto 
murder  In  the  flrst  degree,  the  killing  must  be  done  purposely  and 
of  deliberate  and  premeditated  malice,  or  in  the  commission  or 
attempt  to  commit  rape,  arson,  robbery  or  hurglsiy. 
'  UinpKB  m  THX  FiB3T  Dbobee— What  DELisEUTioir  Nbcessakt  so  Cov- 
STTTUTB. — There  is  no  length  oT  time  iiKi  by  the  law  for  the 
deliberstion  necessary  to  make  an  offense  murder  in  the  first  d^ree, 
which  would  otherwise  be  nrarder  in  the  secrad  degree;  but  the 
evidence  must  show  that  the  design  to  kill  was  formed  in  oool 
blood,  and  not  hattUy  upon  the  occasion. 

Appeal  from  Marion  Coun^. 

The  facts  are  stated  in  the  opinion  of  die  Court 

E.  0.  Bronaugh  and  John  M.  Oearm,  for  Appellant 

J.  J.  Whitney,  District  Aitomei/j  J.  J.  Murphy  and  Boise 
i£  Willis,  for  Respondent 

By  the  Court,  Buenbtt,  J. : 

The  defendant  (appellant  herein)  was  tried  at  the  Novem- 
ber term,  1874,  of  the  Circuit  Court  for  Marion  Coun^Tt  fo* 
the  crime  of  murder,  in  killing  Thomas  Hubbard,  and  found 
guil^.      The  case  comes  into  this  Court  on.  aj^teal,    oa 
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exceptions  to  the  ruling  of  the  court  below  on  the  admission 
of  evidence,  and  certain  instructions  given  by  the  court  to  the 
iuiy. 

The  first  objection  is  to  the  testimony  of  the  witness  Cas- 
tleman,  as  to  what,  the  prisoner  said  soon  after  the  shooting 
took  place,  where  it  was  done; 

This  testimony  was  properly  admitted.  Defendant's  threat 
to  shoot  the  witness  for  simply  inquiring  what  was  the  mat- 
ter, had  a  tendency  to  prove  wickedness  and  malice  in  the 
transaction  that  had  just  before  takeu  place. 

To  mako  declarations  a  part  of  the  res  gestae  they  must  be 
contemporaneous  with  the  main  fact,  but  in  order  to  be  oon-' 
temporaneous  they^  are  not  required  to  be  precisely  concur- 
rent in  time.  If  the  declarations  spring  out  of  the  transac- 
tion, if  they  elucidate  it,  if  they  are  voluntary  and  spontan- 
eous, and  if  they  are  made  at  a  time  so  near  to  it  as  reasona- 
bly to  preclude  the  idea  of  deliberate  design,  they  are  then 
to  be  regarded  as  contemporaneous.  {Mitcheson  v.  The  State, 
11  Geo.  615.) 

The  next  objection  is  that  the  court  erred  in  admitting 
evidence  that  the  prisoner  attempted,  to  escape.  This  objec- 
tion is  not  well  taken.  Attempts  to  escape  are  always  ad- 
missible, and  if  shown,  tend  to  prove  guilt  (1  Whart  § 
714.) 

The  next  objection  is  to  the  admission  of  the  testimony  of 
Dr.  Bailey,  the  attending  physician,  as  to  the  declarations  of 
the  deceased  after  he  was  shot. 

It  is  claimed,  first,  that  no  sufficient  ground  was  laid  for 
the  admission  of  the  statements  of  the  deceased,  as  dying  dec- 
larations. Second,  that  the  declarations  themselves  are  not 
competent 

Upon  the  first  point  in  this  objection  I  would  remark  that 
it  is  certainly  correct  that  the  declaration  must  be  made 
under  a  consciousness  of  impending  death.  Mr.  Whar- 
ton, in  his  excellent  work  on  criminal  law,  gives  several  in- 
stances of  cases  in  which  such  declarations  have  been  rejected 
as  well  as  those  that  have  been  received.  The  following  case 
is  very  similar  to  the  one  at  bar.  "A  statement  con- 
daded  with    these    words:     T.    have  made  this  statement 
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beliering  I  shall  not  recover.'  At  the  time  it  was  nude  the 
deoeaBed  was  in  such  a  state  that  his  death  must  speedily  fol- 
low, and  he  died  seven  days  afterward.  But  it  appeared  also 
that  shortly  before  he  made  the  dedaration  he  had  said  to 
a  constable,  who  asked  him  how  he  was,  'I  have  seen  Mr. 
Booker,  the  surgeon,  to-day,  and  he  has  given  me  scane  little 
hope  that  I  am  better,  hut  I  do  not  myself  think  I  shall  ul- 
timately recover.' "  Afterwards,  on  the  same  occasion,  he 
said  he  could  not  recover.  It  was  held  that  there  was  suffi- 
cient evidence  that  the  statement  was  made  under  a  consci- 
ousness of  impending  death  to  justify  its  reception  in  evi- 
dence.   (1  Wbart.,  §  673.) 

In  the  case  of  The  People  v.  Lee  (17  Cal.  79),  &e  court 
says:  "There  was  sufficient  foundation  laid  for  the  adiniS' 
sion  of  the  dying  dedarations  of  the  deceased.  Her  wound 
was  mortal  «nd  she  appeared  to  be  fully  aware  of  her  con- 
dition. She  stated  that  she  could  not  live,  and  requested 
her  mother  to  send  for  a  priest" 

In  the  case  at  bar  it  appears  that  80<m  after  the  deceased 

-  was  shot  he  said  to  Dr.  Bailey,  the  witness :  "Doctor,  I  am 
gone."  Could  there  be  a  stronger  expression  of  a  conscious- 
ness  of  impending  death }  Men  seldom  think  of  the  great 
event  of  death  till  its  shadow  falls  across  their  own  path- 
way, and  when,  for  the  first  time,  they  realize  the  fact  that 
their  hold  on  this  life  is  almost  gone,  that  they  must  go  out 
upon  the  great  unknown  sea,  it  is  then,  at  that  awful  mo- 
ment, that  you  can  read  the  innermost  thoughts  of  the  soul 
by  the  agonizing  expression  of  the  lips,  and  it  will  be  given 
in  that  language  which  habit  has  made  common  to  the  in- 

-  dividual.  It  further  appears  that  he  told  tiie  witness  twice 
afterwards  that  he  did  not  think  he  would  recover,  making 
it  a  stronger  case  than  either  the  case  cited  frran  Wharton 
(ff  17  Cal.  It  is  further  objected  that  deceased  was  in  such 
a  condition  of  mental  aberration  as  to  exclude  his  declara- 
tions, but  the  evidence  goes  no  further  than  to  show  that 
deceased,  at  the  time  of  making  said  declarations,  had  con- 
siderable fever  and  had  taken  an  opiate,  but  it  does  not 
appear  that  either  had  affected  his  mind  a  particle,  and  the 
court  cannot  preenme  that  he  had  became  insane  in  Gte  ab- 
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aenoe  of  any  evidence  of  tliat  fact  Upon  the  seoand  point 
it  is  proper  to  state  that,  under  the  rule  laid  down  by  Wkar- 
ton,  dying  declarations  are  admitted  from  the  necessity  of 
the  case  to  identify  the  prisoner  and  to  establish  the  cir- 
cumstances of  the  res  gestae,  or  to  show  transactions  from 
which  the  death  results.  This  would  seem  to  be  the  rule 
as  laid  down  substantially  by  our  own  statute.  It  is  further 
said  that  they  are  not  admissible  to  show  old  malice  on  the 
part  of  the  prisoner  toward  the  deceased,  leaving  the  infer- 
ence that  they  may  be  admitted  to  show  the  malice  of  the 
prisoner  toward  the  deceased  at  the  time  of  the  transaction 
that  resulted  in  the  death  of  the  deceased,  and  that  they  are 
a  part  of  the  res  gestae.  (1  Wharton,  §  670;  3  Greenleaf, 
§§  15, 144.) 

The  following  are  the  declarations  objected  to,  as  appears 
bj  the  bill  of  exceptions:  "The  witness  answered  as  fol- 
lows; 'On  the  second  or  third  day  after  the  shooting,  I 
said  to  the  deceased,  "Tom,  is  it  true  that  after  you  were 
shot  you  were  left  alone  in  the  store  with  Garrand  V^  He 
answered,  "Yes,"  I  said,  "And  did  he  make  you  go  on  your 
biees  aijd  beg  for  your  life,  or  he  would  shoot  you  dead  ?" 
He  answered,  'TTes,''  very  feebly,  in  a  whisper.' " 

The  form  and  manner  of  these  answers  of  deceased  to  the 
questions  put  by  the  witness  is  fully  sustained  by  the  case 
of  the  Commonwealth  v.  Thcmtas  Casey  (11  Gush.,  Mass. 
417),  and  had  a  tendency  to  show  how  the  death  of  Hubbard 
was  brought  about  One  of  the  inquiries  before  the  jury 
was  as  to  the  grade  of  the  offense  committed  by  the  prison- 
er, and  the  fact  that  after  giving  Hubbard  the  fatal  shot  ho 
compelled  him  to  get  down  on  his  knees  and  beg  for  his  life, 
tended  to  show  that  Hubbard's  death  was  not  caused  by  the 
provocation  that  he  gave  the  prisoner  at  the  store,  nor  that 
the  design  in  the  prisoner's  mind  to  take  his  life  was  formed 
hastily  upon  that  occasion;  it  further  tended  to  show  that 
the  prisoner  was  guilty  of  an  act  of  brutality  that  could 
have  only  been  bom  of  deliberate  and  premeditated  malice, 
and  that  the  fatal  shot  previously  given  was  the  result  of  a 
design  to  take  Hubbard's  life,  formed  and  matured  in  cold 
blood. 
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Hmnan  experience  shows  that,  uBually,  passions  suddenly 
escited  eoon  subside.  The  passion  which  could  survive  the 
fatal  shooting,  and  which,  bo  far  from  subsiding  or  giving 
way  to  remorse,  in  view  of  the  crime  it  had  committed,  and 
of  the  agony  and  belplessness  of  its  victim,  is  capable  of  the 
conduct  described  in  these  dying  declarations,  indicates  more 
than  a  hasty  purpose  formed  on  the  occasion.  The  juiy 
might,  and  perhaps  would  be  justified  in'  saying  that  they 
ought  to,  infer  a  purpose  to  kill  long  formed  from  malice 
so  deep  seated. 

The  next  objection  is  to  that  part  of  the  charge  to  the 
jury  which  is  as  follows:  "There  is  no  evidence  in  this  case 
tending  to  show  in  any  event  that  the  killing  of  Thomaa 
Hubbard  was  done  under  such  circumstances  as  to  reduce 
the  crime  to  the  degree  of  manslaughter,  and,  under  the  tes- 
timony in  Ibis  case,  you  can  only  find  one  of  the  following 
three  forms  of  verdict:  1.  Guilty  as  charged  in  the  indict- 
ment; 2.  Guilty  of  murder  in  the  second  degree;  3.  Not 
guilty." 

To  ascertain  whether  this  charge  is  erroneous  or  not  it 
will  be  necessary  to  ascertain  whether  there  was  any  evi- 
dence tending  to  establish  the  crime  of  manslaughter;  if 
there  was  it  was  error  in  the  court  to  give  the  instruction 
above  set  forth,  for  the  jury  are  the  exclusive  judges  of  the 
facts  and  of  the  weight  of  the  evidence;  but  if  on  a  trial  for 
murder  there  is  no  evidence  of  facts  and  circumstances  such 
as  would,  under  the  law,  reduce  the  crime  chai^d  to  man- 
slaughter, the  judge  may  so  inform  the  jury,  and  may  charge 
them  that  they  cannot  consider  the  question  of  manslaughter. 
(27  Cal.  507.) 

In  the  case  last  cited  the  instruction  objected  to  is  as  fol- 
lows: "In  the  case  that  is  now  being  submitted  to  you  there 
is  no  evidence  on  any  pointa  or  matters  given  in  proof  which 
reduces  the  crime  cha^;ed  in  the  indictment  to  manslau^- 
ter;  if  the  defendant  be  found  guilty,  therefore,  you  cannot 
consider  the  question  of  manslaughter  upon  the  evidence  in 
this  case." 

The  Supreme  Court  of  the  State  of  California,  in  passiiig 
on   this  instruction,   holds,  that  if  the   iastnictimi   aaBumed 
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to  pa86  upon  the  weight  of  evidenoe,  it  was  erroneous;  on 
the  other  hand,  if  there  was  a  total  absence  of  all  testimony 
as  to  sudi  facts  and  circumstances  as  would^  under  the  law, 
reduce  the  offense  from  murder  to  manslaughter^  and  the 
instmction  is  to  be  understood  as  declaring  such  to  be  the 
case,  then  it  was  not  ernneoiis*  Locking;  into  the  transcript 
in  this  ease  we  see  no  evidence  of  facts  and  circumstances 
that  would  reduce  the  crime  from  murder  to  manslaughter. 
Error  will  not  be  presumed ;  it  must  affirmatively  aj^ar 
from  the  record  {O^Kethf  v.  Territory  of  Oregon,  1 
Or.  51.) 

The  next  objection  is  to  the  instruction  in  respect  to  the. 
effect  of  proof  of  good  character. 

There  is  a  great  conflict  in  the  authorities  as  to  the  effect 
of  evidence  of  this  kind,  and  there  seems  to  be  xio  v^ell- 
settled  and  definite  rule  upon  the  subject  Many  of  the 
authorities  cited  go  further  than  the  court  below  did  in  its 
inatraetion  on  this  poilit  To  show  the  different  views  held 
on  this  subject  I  will  refer  to  some  of  the  authorities  cited. 
Judge  Deady,  in  the  case  of  United  Stales  v*.  Jacob  Mayer, 
inatnicted  as  follows,  upon  the  question  of  good  character. 
^^One  thing  more  as  to  character.  Evidence  has  been  in- 
troduced, by  the  defendant,  to  show  that  he  had  a  good 
character  for  truth  and  veracity.  C!haracter  is  only  impor- 
tant as  evidence  when  a  case  is  doubtful.  No  proof  of  good 
diaracter,  against  plain  proof  of  guilt,  can  be  considered,  be- 
cause experience  has  shown  that  the  best  of  men  have  fallen ; 
but,  in  cases  of  doubt,  if  it  appears  that  a  man  has  had  a 
good  character  in  the  c<xnmunity  in  which  he  has  lived,  the 
fact  should  be  taken  into  consideration  by  you  as  a  circum- 
stance against  the  probability  of  guilt"  (United  States  v. 
Jacob  Mayer,  1  Deady,  188.) 

The  rule  as  laid  down  by  Eussell  on  Crimes  is  in  the 
following  words:  "It  has  been  usual  to  treat  the  good  char- 
acter of  the  parly  accused  as  evidence  to  be  taken  into  con- 
sideration only  in  doubtful  cases.  *  *  *  It  is,  however, 
submitted  with  deference,  that  the  good  character  of  the 
party  accused,  satisfactorily  established  by  competent  wit- 
neases,  is  an  ingredient  which  ought  always  to  be  submitted 


233'  -State  o^  Obboon  v.  OABSAjni.     {5  Ore^n 

to  the  cooflideration  of  tlie  jury,  together  vith  the  other  faoto 
and  circumatances  of  the  case."  (2  KTiBsell  on  Crimes,  >§ 
785 ;  3  Greenl.  on  Evidence,  §  25.) 

Admitting  the  rule  laid  down  in  Ruaeell  to  be  eor- 
rect,  does  the  instruction  on  this  point  violate  this  mlef 
It  is  true  that  in  the  case  cited  from  48  N.  Y.  it  is  said  by 
the  conrt  that  evidence  of  good  character  wtil  eometimes  of 
itself  create  a  dbuht,  vhen  without  it  none  would  exist ; 
but  they  did  not  go  bo  far  as  to  hold  that  proof  of  good 
character  would  create  such  doubts  as  to  entitle  the  prisoner 
to  an  acquittal,  against  the  other  evidence  in  the  case  saa- 
taining  the  cha^.  The  case  of  Cane^mi  v.  The  People  (16 
N.  Y.  16),  as  well  as  the  celebrated  case  of  the  Common^ 
wealth  V.  Webster  (5  Cush.,  Mass.  295),  are  cited  in  the  43d 
"N.  Y.  as  sustaining  that  case ;  but  neither  of  tfaoBU  oases  go 
so  far  as  the  case  in  43  N.  Y. ;  and  in  fact  that  porticm  of 
the  opinion  in  the  case  .last  referred  to  is  to  some  extent  die- 
turn.,  for  the  instruction,  upon  which  they  were  passing,  held 
to  be  erroneous^  is  as  follows:  "It  is  only  in  cases  where 
you  have  a  well-reasoned  doubt,  a  doubt  logically  arrived  at, 
airising  out  of  all  the  testimony,  that  evidence  of  good  charac- 
ter steps  in,"  ^ 

In  the  case  of  The  People  v.  A^  (44  Cal.  288),  the  in- 
struction held  to  be  erroneous  is  as  follows:  "Evidence  of 
good  character  is  entitled  to  no  weight  except  in  doubtful 
cases,"  ete. 

The  instruction  objected  to  in  the  case  at  bar  is  as  fol- 
lows: "The  legitimate  effect,  however,  of  evidence  of  pre- 
vious good  character,  is  not  to  screen  a  person  frran  pnnish- 
ment  for  crime  if  his  guilt  be  satisfactorily  proved ;  but  the 
legal  effect  of  such  evidence  is  only  to  strengthen  and  sup- 
port any  reasonable  doubt  which  may  exist  in  the  minds  of 
the  jury  as  to  the  guilt  of  the  accused,  and  it  might  have  the 
effect  in  certain  cases  to  raise  a  doubt,  which  would  other- 
wise not  be  considered  a  reasonable  one,  to  the  standard  of 
a  reasonable  doubt."  We  think  the  ideas  conveyed  by  the 
language  of  this  instruction  are  not  contrary  to  the  rule  heie- 
tofore  referred  to  as  laid  down  by  Mr.  Russell  in  his  work 
on  crimes,  and  that  it  is  sustained  by  the  ease  in  16  N.  Y,, 
as  well  as  the  case  in  5  Gushing. 
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.The  rule  laid  clown  in  the  16  N.  T.,  above  referred  to,  is 
as  follows :  "The  principle  upon  which  good  character  n^ay 
be  proved  is,  that  it  affords  a  presumption  against  the  com- 
mission of  the  crime.  This  presumption  arises  from  the 
improbability,  as  a  general  rule,  as  proved  by  common  obser- 
vation and  experience,  that  a  person  who  has  uniformly  pur- 
sued an  honest  and  upright  course  of  conduct  will  depart 
from  it  and  do  an  act  so  inconsistent  with  it.  Such  a  per- 
son may  be  overcome  by  temptation  and  fall  into  crime,  but 
they  are  exceptions;  the  general  rule  is  otherwise.  The 
effect  of  this  presumption  from  character  will  necessarily 
vary  according  to  the  varying  circumstances  of  different  laws. 
It  must  be  slight  when  the  accusation  of  crime  is  sup- 
ported by  the  direct  and  positive  testimony  of  credible  wit- 
nesses, and  it  will  seldom  avail  to  control  the  mind  in  cases 
where  the  testimony,  though  circumstantial,  is  reliable,  strong 
and  clear.  But  in  cases  where  the  other  evidence  is  nearly 
balanced,  but  slightly  preponderating  against  the  defendant, 
the  presumption  from  the  proof  of  good  character  is  enti- 
tled to  great  weight  and  will  often  be  sufficient  to  turn  the 
scale  and  produce  an  acquittal." 

In  the  case  of  the  Commonwealth  v.  Webster,  heretofore 
referred  to.  Chief  Justice  Shaw,  in  charging  the  jury  upon 
this  question  of  character,  uses  the  following  language : 
'TThere  is  one  other  point  remaining  to  which  it  is  neces- 
sary to  ask  your  attention,  and  that  is  the  evidence  of  char- 
acter. There  are  cases  of  circumstantial  evidence  where 
the  testimony  adduced  for  and  against  a  prisoner  is  nearly 
balanced,  in  which  good  character  may  be  very  important 
to  a  man's  defense.  A  stranger,  for  instance,  may  be  placed 
under  circumstances  -tending  to  render  hian  suspected  of 
larceny  or  other  lesser  crime.  He  may  show  that,  notwith- 
standing these  suspicious  cirrcumstances,  he  is  esteemed  to 
be  of  perfectly  good  character  for  honesty  in  the  community 
where  he  is  known,  and  that  may  be  sufficient  to  exonerate 
him.  But  when  it  is  a  question  of  great  and  atrocious  crim- 
inality, the  commission  of  the  act  is  so  unusual,  so  out  of 
the  ordinary  course  of  things  and  beyond  common  experi- 
enoe,  it  is  so  manifest  that  the  offense,  if  perpetrated,  must 
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have  been  influenced  by  motives  not  frequently  operating  up- 
on the  human  mind,  that  evidence  of  character  and  of  a  man's 
habitual  conduct  under  common  circumstances  must  be  con- 
sidered far  inferior  to  what  it  is  in  the  instance  of  accosa- 
tions  of  a  lower  grade.  Against  facts  strongly  proved,  good 
character  cannot  avail.  It  is,  therefore,  in  smaller  offenses, 
in  such  as  relate  to  the  actions  of  daily  and  common  life,  as 
when  one  is  charged  with  pilfering  and  stealing,  that  evidence 
of  a  high  character  for  honesty  will  satisfy  a  jury  that  the 
accused  is  not  likely  to  yield  to  so  slight  a  temptation.  In 
such  a  case  where  the  evidence  is  doubtful,  proof  of  char- 
acter may  be  given  with  good  effect." 

In  fact,  it  seems  to  be  somewhat  difficult  to  conceive  of  a 
case  in  which  there  would  not  have  to  be  some  doubt  or 
misgiving  in  the  minds  of  the  jury  as  to  the  truth  of  the 
charge  made  against  the  prisoner,  upon  the  evidence  inde- 
pendent of  that  of  character,  before  proof  of  good  character 
alone  would  justify  them  in  finding  a  verdict  of  acquittal 
or  reducing  the  grade  of  the  crime,  especially  when  we  owi- 
sider  that  the  law  clothes  the  prisoner  with  the  presumption 
of  innocence  and  good  character  to  begin  with,  and  juries 
are  far  more  likely  to  be  misled  by  being  told  that  proof  of 
good  character  alone  is  sufficient  to  create  a  reasonable  doubt 
upon  which  a  prisoner  should  be  acquitted,  than  to  be  told 
that  it  is  only  where  the  other  evidence  is  nearly  balanced, 
but  slightly  preponderating  against  the  defendant,  that  good 
character  would  be  of  any  value.  Evidence  of  good  charac- 
ter, when  offered  by  a  prisoner,  ought  to  be  submitted  to  the 
consideration  of  the  juiy  with  the  other  facts  and  circum- 
stances of  the  case,  to  be  weighed  by  them  with  the  other  ev- 
idence in  the  case,  in  determining  the  guilt  or  innocence  of 
the  accused. 

The  next  objection  is  to  that  portion  of  the  charge  con- 
tained in  the  following  language :  "To  constitute  the  delib- 
eration or  malice  aforethought,  which  the  law  contemplates 
as  a  necessary  ingredient  or  element  of  murder  in  the  first 
degree,  it  is  not  necessary  that  the  purpose  or  intention, 
on  the  part  of  the  accused,  to  take  the  life  of  Hubbard,  had 
been  formed  or  resolved  upon  for  any  particular  length  of 
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time  prior  to  tibe  kiUisg;  but  it  is  sufficient  if  yon  are  sat- 
isfied, beyond  a  reasonable  doubt,  from  the  evidence,  at 
some  time  prior  to  the  killing,  the  defendant,  in  cold  blood, 
and  without  provocation  to  excite  his  passion,  conceived  in 
his  mind,  and  resolved  (either  on  condition  that  Hubbard 
would  not  pay  him,  or  otherwise)  to  take  Hubbard's  life,  and: 
that  de&ndant  did,  without  jujstification,  shoot  and  kill  HuV 
bard — whether  at  the  precise  -time,  of  the  shooting  defendant 
was  in  a  passion  or  not>  the  ftct  would  be  murder  in  the  first 
degree/' 

Our  statute  defines  murder  in  the  first  degree  in  the  fol- 
lowing language :  ^'If  any  person  shall,  purposely  and  of  de*. 
liberate  and  premeditated  malice,  or  in  the  commission  or  at- 
tempt to  commit  any  rape,  arson,  robbery  or  burglary,  kill 
another,  such  person  shall  be  deemed  guilty  of  murder  in 
the  first  degree/' 

The  rule,  then,  as  laid  down  is,  that  to  oonstitute  murder 
in  the  first  degree,  the  killing  must  be  done  purposely  and 
of  deliberate  and  premeditated  malice,  or  in  the  commission 
or  attempt  to  commit  rape,  arson,  robbeiy,  or  borglary.  No 
definite  time  has  been  fixed  for  the  deliberation  and  premed- 
itation necessary  to  make  the  crime  murder  in  the  first  de- 
gree, which  would  otherwise  be  murder  in  the  second  degree; 
nor  can  there  be  in  the  very  nature  of  things.  Section  519 
of  the  Criminal  Code  furnishes  the  only  test  on  this  subject, 
and  that  reads  as  follows:  ^There  shall  be  some  other  evi- 
dence of  malice  than  the  mere  proof  of  the  killing  to 
constitute  murder  in  the  first  degree,  unlessi  the  killing 
was  effected  in  the  commission  or  attempt  to  commit  a  fel- 
ony; and  deliberation  and  premeditation,  when  necessaiy  to 
'  constitute  murder  in  the  first  degree,  shall  be  evidenced  by 
poisoning,  lying  in  wait^  or  some  other  proof  that  the  design 
was  formed  and  matured  in  cool  blood,  and  not  hastily  upon 
the  occasion." 

In  the  instruction  above  referred  to,  the  court  told  the 
jury,  in  substance,  that  in  order  to  convict  the  prisoner  of 
murder  in  the  first  degree,  they  must  believe,  from  the  evi- 
dence, that  he  had  deliberately  made  up  his  mind,  in  cool 

blood,  to  kill  Hubbard,   and  that  he   did  kill  him  without 
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justification.  It  is  a  well-settled  rule  that  the  instructions 
to  the  jury  must  be  applicable  to  the  case  made  by  the  evi- 
dence ;  and  as  the  evidence  tended  to  show  that  the  prisoner, 
on  his  way  to  the  store  where  the  shooting  took  place,  formed 
the  design  to  kill  Hubbard,  and  when  charged  by  Hubbard 
immediately  before  the  shooting,  in  presence  of  the  witnesses 
at  the  store,  with  threatening  to  kill  him  as  they  came  there, 
admitted  that  he  had,  and  there' being  no  evidence  tending  to 
show  that  he  had  abandoned  such  design  previous  to  the  shootr 
ing,  the  instruction  referred  to,  in  the  light  of  the  testimony 
contained  in  the  bill  of  exceptions,  must  be  taken  to  be  that 
the  killing  in  this  case,  if  not  justifiable,  was  presumed  to  be 
in  pursuance  of  the  design  previously  formed  to  take  Hub- 
bard's life,  and  in  this  view  of  it  we  think  the  charge  ought 
to  be  sustained. 

There  is  another  objection  urged  against  that  portion  of 
the  instruction  last  referred  to,  stating  that  it  made  no  differ- 
ence 'Vhether  at  the  precise  time  of  the  shooting  defendant 
was  in  a  passion  or  not"  Of  course  the  charge  must  be  taken 
altogether;  and  reading  it  in  that  way,  we  do  not  think  it  is 
open  to  the  objection  urged  against  it  When  we  consider 
that  under  the  statute,  to  reduce  the  crime  from  annrder  to 
manslaughter,  the  killing  must  be  done  without  malice,  ex- 
press or  implied,  and  without  deliberation,  upon  a  sudden 
heat  of  passion  which  must  be  caused  by  a  provocation  ap- 
parently sufficient  to  make  the  passion  irresistible,  and  we 
further  consider  that  in  this  case  there  was  no  evidence  to  re- 
duce the  crime  to  manslaughter,  the  defendant  could  not  have 
been  injured  by  that  expression,  for  it  is  contrary  to  human 
experience  that  men  should  remain  cool,  and  not  exhibit  any 
passion  when  they  are  taking  the  life  of  their  fellow-man, 
though  they  may  have  coolly  and  deliberately  made  up  their 
minds  to  do  it,  and  it  is  only  where  there  is  a  provocation, 
apparently  sufficient  to  create  a  passion  that  is  irresistible, 
that  the  passion  that  a  party  is  in  will  cut  any  figure  in  re- 
ducing the  grade  of  the  crime. 

The  Supreme  Court  of  California,  in  the  case  of  7%e 
People  V.  Bealoba  (17  Cal.  894),  in  construing  a  statute  aim- 
ilar  to  ours,  says :  "The  acts  of  homicide  by  poison,  etc.,  carry 
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with  them  oanclusive  evidenoe  of  premeditation,  and  the  jury 
would  have  no  option  but  to  find  the  prisoner  guilty  in  the 
first  degree,  upon  proof  of  the  crime;  but  it  does  not  follow 
that  the  same  result  should  not  flow  when  otber  proof  of  de- 
liberation than  that  afforded  by  the  circumstances  existed ; 
for  the  statute  is  express  that  all  other  kinds  of  deliberate, 
willful  and  premeditated  murder  is  murder  in  the  first  de- 
gree. To  fall  within  this  class  the  crime  must  be  premedi- 
tated, willful  and  deliberate."  These  adjectives  are,  as  used, 
nearly  synonymous. 

The  jury,  in  this  case,  under  the  instructions  given  by  the 
court  and  from  the  evidence,  must  have  found  that  the  pris- 
oner formed  the  design  to  kill  Hubbard  before  they  arrived 
at  the  store,  or  at  least  for  a  suflScient  length  of  time  to  delib- 
erate on  the  subject,  for,  after  being  out  some  time,  as  ap- 
pears by  the  bill  of  exceptions,  they  came  into  court  and  asked 
to  hear  again  the  charge  of  the  court,  in  regard  to  the  length' 
of  time  which  must  elapse  between  the  formation  of  the  de- 
sign to  kill  and  the  killing  to  constitute  deliberation  and  pre- 
meditation, and  render  the  offense  murder  in  the  first 
degree. 

The  last  objection  made  is  to  the  following  action :  ''The 
jury,  after  receiving  the  instructions  of  the  court,  and  at 
aboiut  the  hour  of  eight  o'clock  in  the  evening,  before  retir- 
ing to  consider  of  the  verdict,  were  informed  by  his 
honor,  the  judge  of  the  court,  that  he  would  not  adjourn 
the  court  for  two  hours,  but  would  hold  the  court  open  await- 
ing their  verdict,  should  they  agree.  At  about  the 
hour  of  eleven  o'clock  in  the  evening,  his  honor,  the  judge 
of  the  court,  communicated  to  the  jury,  through  the  bailiff, 
a  message  that  he  was  about  to  adjourn  court  for  the  even- 
ing ;  whereupon  the  jury,  by  message  sent  through  the  bail- 
iff, requested  of  his  honor  that  he  would  hold  the  court 
open  for  twenty-five  minutes  longer,  and  when  the  said 
period  of  twenty-five  minutes  had  about  elapsed,  the  jury, 
through  the  bailiff,  requested  of  his  honor,  the  judge  of  the 
court  that  he  would  not  adjourn  the  court  for  five  or  ten 
minutes  more,  which  request  was  granted. '*  Under  our 
statute,  the  court  clearly  had  a  right  to  communicate  with 
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the  juxy  through  the  bailiff.  (Civ.  Code,  §  200.)  And  un- 
less there,  was  an  abuse  of  authority  to  the  injury  of  the  sub-, 
stantial  rights  of  the  appellant^  the  judgment  will  not  be  re^ 
versed  on  that  ground. 

In  the  case  in  1st  Pickering,  the  court  had  sent  instruc- 
tions to  the  jury,  without  the  knowledge  or  consent  of  the 
parties  to  the  action,  and  though  that  practice  had  been  acqui- 
eseed  in  for  a  long  time,  the  Supreme  Court  thought-  it  had 
better  be  stopped.  No  doubt  that  was  a  correct  conclusion,  es- 
pecially when  we  consider  that  their  statute  had  no  provision 
like  ours,  allowing  a.con:uni:inlcation  to  be  made  upon  the  or- 
der of  the  court 

It  does  not  appear  that  any  substantial  right  of  appellant 
was  injured  by  these  communications.  The  court,  in  the 
case  of  O^Kelly  v.  The  Territory  (1  Or.  59),  veiy  properly 
said :  "Time  was  when  the  unfortunate  accused  was  dragged 
to  trial  without  counsel  or  a  fair  chance  for  self-defense ;  then 
other  rules  prevailed,  and  courts  tried  to  make  technicalities 
the  means  of  justice;  but  when  a  prisoner  comes  before  our 
courts  with  more  privileges  and  presumptions  in  his  favor 
than  he  otherwise  could  have,  these  olden  rules  cease  with  the 
reasons  on  which  they  rested,  and  criminals  cannot  be  allowed 
to  take  refuge  from  the  judgments  of  our  liberal  laws  in  the 
cobwebs  of  an  antiquated  practice.  The  awful  import  of 
these  views  to  the  appellant  is  not  forgotten;  but  criminal 
laws  were  made  to  prevent  crime,  and  their  firm  enforcement 
by  courts  is  a  duty  as  plain  as  it  is  painful.'* 

Judgment  affirmed. 


THE  0.  &  C.  R  R  CO.,  Appellant,  v.  WM.  POTTEE, 

Respondent 

Valid  Contract — Gonstdebation. — In  order  to  render  an  ngreement  to 
forbear,  and  the  forbearance  of  a  claim  a  eufficient  conaideration 
for  a  new  promise,  it  is  essential  that  the  demand  forborne  should 
be  sustainable  at  law  or  in  equity,  and  the  consideration  will  fail 
if  the  demand  is  without  foundation. 

Apfxax  from  Lane  County. 
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This  is  an  action  by  appellant  against  rtsspondent  on  a 
pramissoij  note  £»r  tiirae  ImndinddoUftrsy  with^ibterast^  exe- 
cuted, as  aUeged/by  respooident  on  the^lStk  day  of  May, 
1^72.  The'  respondent,  in  his  answer,  denies  the  exeeutioa 
of  tiie  -note  for  yalne  or  any  indebtedness ;  then;,  and  for  a 
further  defense,. alleges,  that  abont  April  18,  1871,  he  esc- 
eoutedvmtb  others  a  writing,  ^in  f avoir  of  tiie  ,  ftppellant^ 
through  its  agent,  Ben  HoUaday,  in  the  f oiiqoi  of  a.  subscrip- 
tion, whereby  he  promised  to  pay  three  hundred  dollars,!  in 
coin,  to  cippellant,'  in  consideration  that  the  said  appellant^ 
the  O.  k  C  E..:R  'CJa,  would  thereafter  cause  the.  line-  of 
their  railroad,  then  in  course  of  construction,  to  be  located 
across  the  Willamette  River  within  thred smiles  of  the  town 
of  Earriflburg,  and  oonstruoted  on  the  west  side  of  said  river 
to  some  point  within  the  corporate  limits  of  £ug|9ne  City,. and 
a  depot  to  be  estal)lished  within  the  corporate  limits  of  such 
dty;  that  the  note  upon  which  the  action  is  .brought  waa 
given  to  appellant  in  satisfaction  of  said  subscription, 
and  for  no  other  purpose,  and  without  any  other  considera- 
tion than  the  pretended  claim  of  appellant  on  said  sub* 
Boription.    : 

To  this  answer  appellant  filed  a  g^ieral  demurrer,  which 
was  overruled;  wiiereupoan  appellant  filed  a  reply  admitting 
Bubstantially  the  new  matter  contained  in  the  answer,  but  al- 
leging further  that  the  respondent,  in.  order  to  induce  appel* 
lant  to  forbear  and  to  obtain  further  time  for  the  payment  of 
said  subscription,  agreed  with  said  company  and  promised  to 
pay  the  said  sum  of  three  hundred  doUars,  in  coin,  on  July  1, 
1872,  and  executed  the  note  described  in  the  oomplaint  thelB'r 
for,  and  that  said  note  was  executed  in  consideration  of 
such  forbearance  and  extension  of  time. 

Bespondent  demurred  to  this  reply,  and  the  demurrer  was 
sustained.  From  the  judgment  rendered  upon  the  order  soar 
taining  the  demurrer  this  appeal  is  taken. 

The  errors  relied  upon  in  the  appeal  are  stated  in  the  opin- 
ion of  the  Court 

Dolph,  Br<maugh,  Dolph  &  Simon,  for  AppeUanL 

Thompson  dk  Fitch,  for  Bespondent 
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By  the  Court,  Shattuck,  J, : 

*  The  appellant,  aa  one  ground  of  objectiim  to  the  judgment 
below,  msists  that  there  appears  to  be  an  issue  of  fact  made 
bj  certain  allegations  of  the  answer  and  denials  thereof  in 
the  replication,  whidi  is  not  disposed  of  by  the  demurrer* 
This  would  be  a  valid  objection  if  the  pleading  itself,  taken 
as  a  whole,  did  not  dispose  of  this  issue.  The  answer  avera 
that  the  note  in  question  was  given  to  plaintiff  in  satisfaction 
of  the  subscription  described  in  the  answer,  and  for  no  pur- 
pose and  without  any  other  consideration  than  the  pretended 
claim  of  the  plaintiff  against  defendant  on  said  aubscrip* 
tion. 

The  replication  denies  tiiat  said  note  was  given  to  plaintiff 
without  any  other  consideration  than  the  daim  of  the  plain- 
tiff against  defendant  on  said  subscription. 

If  this  were  all  that  appeared  we  should  be  of  opinion  that 
an  issue  of  fact  is  made  that  could  not  be  disposed  of  by  the 
general  demurrer  to  the  replication ;  but  it  appears  that  the 
replication  contains  a  full  recital  of  the  facts  and  circum- 
stances of  the  subscription  referred  to,  and  of  the  giving  of 
the  note  in  question,  and  contains  this  allegation:  '^That  in 
order  to  induce  said  Holladay  to  forbear  bringing  said  action, 
and  to  obtain  further  time  for  the  payment  of  said  subscrip- 
tion, defendant  agreed  with  said  Holladay  and  promised  to 
pay  said  sum  of  three  hundred  dollars,  coin,  on  the  1st  day  of 
July,  1872,  to  the  plaintiff,  and  thereupon  executed  to  plain- 
tiff the  note  described  in  the  complaint,  and  tiie  same  was  ex- 
ecuted to  the  plaintiff  upon  the  strength  and  in  consideration 
of  Buoh  forbearance  to  bring  said  action  and  said  exten- 
sion of  time  in  which  to  pay  said  sum."  By  this  averment 
the  plaintiff  has  fully  disclosed  the  consideration,  and 
rendered  any  evidence  upon  the  issue  above  mentioned  unnec- 
essary and  superfluous.  The  demurrer  then  went  to  the 
^vhole  pleading  and  was  properiy  considered  in  that 
view. 

The  appellant  insists  that  the  original  subscription,  de> 
scribed  in  the  pleadings,  was  valid,  and  argues  this  view  at 
length.     That  question  was   disposed  of  by   this   Court  at 
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the  last  term,  in  HoUaday  v.  Patterson  (ante,  p.  177),  and  is 
no  longer  here  an  open  question,  and  if  this  case  does  not 
stand  upon  some  other  foundation  than  that  suhscription,  the 
judgment  below  should  not  be  disturbed. 

Counsel  for  the  appellant,  however^  ask  a  reversal  upoa 
two  aspects  of  the  ease — that  the  facts  detailed  in  the  plead- 
ings show  the  consideration  to  have  been  a  compromise  of  a 
doubtful  claim,  and  that  forbearance  to  sue  the  original  claim 
was  sufficient  consideration  to  support  the  new  promise. 

If  the  facts  pleaded  presented  a  case  of  compromise,  with- 
in the  rule  of  the  authorities  cited,  a  reversal  ought  to  be  had, 
notwithstanding  this  Court  have,  since  the  execution  of  the 
note,  declared  (Holladay  v.  Patterson)  that  the  contract  of 
subscription  was  invalid;  for  when  this  note  was  made,  the 
questions  raised  and  decided  in  Holladay  v.  Patterson  had 
not  been  settled.  The  decisions  on  the  subject  by  the  courts 
of  other  States  were  far  from  uniform,  professional  opinion 
in  our  own  State  was  divided,  and  as  it  appears  in  that  very 
case  the  decision  of  our  Court  was  not  without  dissent  If, 
then,  in  this  state  of  the  law,  the  parties  had  disagreed  as  to 
the  facts  and  the  law  relating  to  the  subscription,  and  there 
had  been  between  them  an  actual  controversy  and  difficulty, 
and  they  had  settled  it  by  a  mutual  agreement  to  waive 
questions  of  law  and  fact  relating  to  the  subscription,  and 
upon  mutual  concession  had  entered  into  the  new  contract,  I 
should  think  it  ought  to  be  sustained  and  a  recovery  had  upon 
the  note,  upon  the  authority  of  the  casgs  cited  (13  HI.  143 ; 
3  Hill,  504),  which  hold  that  "the  compromise  of  a  doubtful 
claim  is  a  sufficient  consideration  for  a  promise,  and  it  i0 
immaterial  on  whose  side  the  right  ultiniately  turned  out  to 
be,  as  it  must  always  be  on  one  side  or  the  other,"  and  that 
such  a  compromise  may  involve  as  well  questions  of  law  as  of 
fact  But  these  pleadings  do  not  present  such  a  case.  It  is 
simply  alleged  that  the  subscription  was  overdue,  and  that 
payment  was  demanded  and  suit  threatened,  and  thereupon 
it  was  agreed  to  extend  the  time  of  payment,  and  the  note 
^as  given  for  the  amount — a  mere  forbearance,  nothing 
moia 
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In  order  to  render  the  agreement  to  forbear  and  the  for- 
bearance of  a  claim  a  aufflfeient  consideration  lot  a  new  prom- 
ise, it  is  essential  that  the  demand  forborne  should  be  sustain- 
able at  law  or  in  equity,  and  the  consideration  will  fail  if  the 
demand  is  without  foundation.  (Chitty  on  Contracts,  pp. 
36  and  36,  and  notes;  3  Pick.  83.) 

The  facts  pleaded  and  the  decision  of  this  Court  in  HoUcp- 
day  V.  Patterson,  bring  this  case  within  this  rule  of  Chitty, 
and  appellant's  argument  on  this  point  fails. 

Appellant  insists  further  that  this  case  is  upon  the  same 
footing  as  Smith  v.  Case,  decided  by  this  Court  (2  Or.  l&O), 
or  at  least  is  like  cases  cited  in  the  books  where  void  or  void- 
able  contracts  have*  been  ratified.  But  there  is  a  distinction 
which  must  be  kept  clearly  in  view.  In  this  case,  the  invalid- 
ity attaches  to  the  very  nature  and  subject-matter  of  the 
original  transaction,  and  is  not  removed  by  change  of 
time  or  person,  while  in  Smith  v.  Case  the  invalidity  of  the 
original  contract  grew  out  of  the  time  when  it  was 
made  (on  Sunday).  The  defendant  had  receiyed  so  much 
money  of  plaintiff  on  Sunday,  and  on  the  same  day  had 
given  his  note  for  it,  a  transaction  forbidden  on  that  day, 
but  valid  on  any  other  day.  Afterwards,  on  a  work  day,  the 
defendant  acknowledged  the  receipt  of  tiie  money  and  the 
giving  of  the  note,  and  promised  to  pay  the  money.  Most  of 
the  other  cases  cited  by  counsel  are  those  where  a  party  under 
some  disability,  such  as  coverture,  infancy  or  duress,  has  en- 
tered into  a  contract  which  could  not  be  enforced  at  law,  but 
has  sanctioned  and  ratified  the  contract  after  the  disability 
had  ceased.  In  these  cases,  the  subject-matter  of  the  transac- 
tions and  the  consideration  of  the  agreements  were  lawful, 
and  the  disability  was  only  personal  and  temporary,  and  did 
not  exist  when  the  new  promise  was  made.  In  the  case  before 
us,  the  new  promise  was  only  a  continuanoe  and  in  further* 
anoe  of  the  original  transaction,  and  must  stand  or  fall  with 
it. 

The  judgment  must  be  affirmed. 
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NEWELL  BtrSSELL,  Kespondent,  v.  J.  M.  SWIFT,  Ap- 
pellant. 

ftEADHTG— COlfTBAOT  FOB  PATMENT  OV  QOLO  OoiN  HKBD  NOT  BE  ACLBOD 

10  BE  IN  WBrnNO. — Our  statute  contempUtee  that  In  order  to  obtain 
a  judgment  for  gold  ooin  the  contract  should  be  in  writing;  but 
under  the  rules  of  pleading  it  la  not  necessary  the  contract  should 
be  ayerred  to  be  in  writing,  but  if  questioned  or  denied  it  must 
be  pTored  on  the  trial  by  the  writing. 

Appeal  froiD  Baker  County. 

This  wa8  an  action  to  recover  an  alleged  balance  of  two 
hundred  and  twelve  dollars  on  an  account  for  labor  perform- 
ed, for  which,  it  is  alleged  in  the  complaint,  the  defendant 
promised  to  pay  plaintiff  at  the  rate  of  thirty-five  dollars  per 
month  "in  gold  coin,"  and  the  further  sum  of  eighteen  dol- 
lars, alleged  to  be  due  the  plaintiff  on  account  of  money  re- 
ceived by  defendant  and  to  his  use  from  plaintiff.     The  an- 
swer alleges  that  before  the  commencement  of  the  action  the 
plaintiff  accepted  from  the  defendant  sizty^four  dollars  and 
five  cents  in  full  satisfaction  and  discharge  of  the  several  al- 
leged promises  and  items  of  indebtedness  set  forth  in  the  com- 
plaint 

The  reply  denies  the  satisfaction  and  discharge  set  up  in 
the  answer. 

A  jury  having  been  waived,  the  questions  of  fact  presented 
in  the  pleadings  were  tried  by  the  court  and  determined  in 
plaintiff's  favor.  Judgment  was  entered  upon  these  findings 
for  plaintiff  for  two  hundred  and  thirty  dollars  in  gold  coin, 
fiom  which  judgment  this  appeal  is  taken. 

8.  F.  Ohadwick,  for  Bespondent 

Knight  d  Lord,  for  Appellant 

By  the  Court,  Pbim,  J. : 

It  is  claimed  by  appellant  that  a  judgment  for  gold  coin 
can  only  be  rendered  on  a  written  ooBtract  to  pay  such 
partioalar  kind  of  money  and  that  it  should  be  averred  in 
complaint    that    the     contract  was  in  writing.     Our 
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statute  provides  "that  the  several  courts,  within  this 
State,  in  giving  judgment  *  *  *  on  a  written  con- 
tract, for  the  payment  of  gold  coin,  *  ♦  *  shall,  if 
either  party  require  it,  adjudge  that  the  principal  sum,  so 
contracted,  and  the  interest  thereon,  shall  be  paid  in  the 
kind  of  money  so  specified  in  said  contract."  (Mis.  Laws, 
ch,  54,  §  1.) 

In  this  cause  it  is  alleged  in  the  complaint  that  the  de- 
fendant promised  to  pay  gold  coin  without  averring  that  the 
contract  was  in  writing.  This  allegation  is  not  denied.  The 
only  defense  made  in  the  answer  is  payment  and  satisfac- 
tion. And  this  defense  not  having  been  made  out,  and 
the  allegations  of  the  complaint  not  being  denied  by  the 
answer,  they  are  to  be  taken  as  true,  and  the  court  below  so 
found. 

The  judgment  is  for  coin,  and  the  question  arises.  Does 
the  failure  to  aver  that  the  contract  was  in  writing  render 
the  complaint  insuflScient  to  sustain  such  judgment  ?  To  this 
we  answer  that  in  cases  of  this  kind  it  is  not  necessary  to  al- 
lege in  the  complaint  that  the  contract  was  in  writing;  but 
if  it  is  questioned  or  denied,  it  must  be  proved  on  the  trial  by 
the  writing.      (Taylor  v.  Patterson,  ante,  p.  121.) 

The  principle  laid  down  in  that  case,  we  think,  is  decisive 
of  this  one.  Bonham,  J.,  who  delivered  the  opinion  of  the 
court,  said:  "Although  our  statute  requires  (or  at  least 
contemplates)  that  a  contract  for  the  payment  of  gold  coin, 
to  be  valid,  must  be  in  writing,  yet  the  rules  of  pleading  in 
such  cases  do  not  require  the  complaint  to  aver  that  such 
agreement  was  in  writing.  The  statute  above  referred  to, 
and  commonly  known  as  the  'Specific  Contract  Act,'  does  not 
operate  to  change  the  rule  of  pleading  in  actions  to  recover 
gold  coin,  but  only  requires  a  different  quality  of  evidence.*' 
The  authorities  cited  fully  sustain  the  decision  announc- 
ed. 

The  majority  of  the  court  are  of  the  opinion  the  judgment 
should  be  affirmed. 

Mr.  Chief  Justice  Bonham  dissented. 
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JOSEPH  KNOTT,  Respondent,  v.  JAMES  B.  and  ELIZ- 
ABETH STEPHENS,  Appellants. 

i  8vrt  BT  on  Obugeb  is  not  a  Bab  to  a  SiTBSEQuxifT  Surr  to  wanomau 
THB  Rights  or  both  Obugees.— «A  suit  brought  by  the  aaaignee  of 
one  oi  two  obligees,  in  a  bond  for  the  oonveyance  of  real  estate, 
is  not  a  bar  to  a  subsequent  suit  for  specific  performance  between 
the  same  parties,  and  concerning  the  same  land,  commenced  after 
the  plaintiff  in  the  fonner  suit  had  acquired  the  interest  in  tho 
land  of  both  obligees  in  the  bond. 

Taa — ^EssEiTCK  or  Coif  tract.  When. — ^Time  is  not  of  the  essence  of  a 
contract  to  convey  land  at  a  future  day,  unless  the  language  of 
the  contract  clearly  indicates  that  it  was  so  intended  by  the 
parties. 

lone. — Where,  bj  the  terms  of  the  contract,  time  is  not  made  material, 
either  party  may  enforce  performance  by  executing,  or  tendering 
the  execution  of  the  contract  on  his  part;  and  demanding  the  same 
of  the  opposite  party. 

Appeal,  from  Multnomah  County. 

On  the  10th  day  of  March,  1866,  the  defendant,  James  B. 
Stephens,  contracted  with  Joseph  Long  and  William  Foster 
to  sell  them  block  No.  23,  in  the  city  of  East  Portland,  for 
the  agreed  price  of  six  hundred  dollars  in  coin,  of  which  sum 
one  hundred  dollars  was  then  paid ;  and  said  Long  and  Fos- 
ter executed  and  delivered  to  said  Stephens  their  joint  and 
several  promissory  note  for  the  payment  of  the  remaining 
five  hundred  dollars  two  years  after  date,  with  interest  at  one 
per  cent  per  month. 

On  the  same  day  (March  10,  1866),  James  B.  and  his 
wife,  Elizabetii  Stephens,  executed  and  delivered  to  said 
Long  and  Foster,  a  bond  for  a  deed  to  said  block  No.  23, 
in  the  penal  sum  of  five  hundred  dollars,  the  conditions  of 
which  read  as  follows :  "Now,  therefore,  on  the  payment  of 
said  note  ($500),  the  said  James  B.  and  Elizabeth 
Stephens,  their  heirs,  executors  or  administrators  are  to 
make,  execute  and  deliver,  or  cause  to  be,  a  good  and  suffi- 
cient warranty  deed,  in  fee-simple,  t<J  the  following  de- 
scribed ♦  ♦  ♦  real  estate  *  ♦  *  to  wit,  block  No. 
23,  in  the  city  of  East  Portland,  in  Multnomah  County, 
Oregon.''      By  the  terms  of  this  bond  the  obligors  therein 
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reserve  to  themselves  any  ferry  rights  or  franchises  which 
now,  or  in  the  future,  may  appertain  to  said  block. 

On  the  12th  day  of  March,  1867^  sixt^  dollars,  or  one 
year's  interest,  was  paid  on  said  note.  In  the  fall  of  1867, 
Long  died  intestate.  On  the  28th  day  of  June,  1870,  Fos- 
ter, for  himself  and  as  surviving  partner  of  Long,  deceased, 
undertook,  for  the  consideration  of  two  hundred  dollars  and 
the  payment  of  said  five  hundred  dollar  note  to  Stephens,  to 
sell  and  assign  to  said  Ejiott  all  the  right,  title  and  in- 
terest of  himself  and  Long,  deceased,  in  and  to  said  block 
]!To.  23,  and  did  in  that  manner  assign  said  bond  to  Knott 
Thereupon  said  Knott,  on  the  2d  day  of  July,  1870,  offered 
and  tendered  to  said  James  B.  Stephens  seven  hundred  and 
sixty  dollars  in  coin,  as  the  amount  then  due  upon  said 
note,  and  demanded  a  deed  to  said  block,  which  money  Ste- 
phens declined  to  receive,  and  refused  to  execute  auch 
deed. 

On  the  22d  day  of  July,  1870,  Blnott  commenced  suit  in 
the  Circuit  Court  for  Multnomah  County  against  Stephens 
and  wife,  to  compel  the  specific  performance  of  said  con- 
tract of  sale  by  the  execution  of  a  deed  to  said  block  accord- 
ing to  the  terms  of  said  bond.  After  issue  joined  by  the 
pleadings  and  upon  trial  by  the  court,  defendants  obtained 
a  decree  dismissing  plaintiff's  cause,  and  for  their  costs  and 
disbursements,  which  decree  was  rendered  on  the  13th  day 
of  February,  1871.  Afterwards,  in  said  year  1871,  Wm. 
Foster  was  duly  appointed  as  administrator  of  the  estate  of 
Jos.  Long,  deceased,  by  the  County  Court  of  Multnomah 
County,  and  by  proceedings  regularly  had  thereafter,  sold  at 
public  auction  said  Long's  interest  in  and  to  said  block  No. 
23,  which  was  purchased  by  Joseph  Knott  for  two  hundred 
and  fifty  dollars  in  coin,  and  a  deed  thereto  was  duly  execut- 
ed by  said  Foster,  as  administrator  of  Long's  estate,  and  de- 
livered to  said  Knott  on  the  13th  day  of  May,  1872.  Upon 
obtaining  this  deed,  Knott  made  a  tender  of  eight  hundred 
and  fifteen  dollars  in  gold  coin,  as  the  amount  then  due  on 
said  five  hundred  dollar  note,  including  accrued,  interest 
Stephens  refused  the  tender,  and  refused  to  execute  a  deed, 
claiming  that  the  bond  had  been  rescinded  jby  the  iailure 
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of  Foster  to  oomply  with  th&'  Contract  of  sale  on  his  part 
Thereupon,  on  -flie  17th  day  of  May,  1872,  pTaintMF  oom- 
menoed  this  suit,  and  prays  a  decree  for  the  sipecific  perform- 
anoe  of  said  contract 

Appellants  allege  that  Long's  representatiye  and  Tester 
Iiad  forfeited  their  right  to  a  specific  performance  at  the 
tune  of  the  alleged  assignment  to  respondent  Knott,  and 
farther,  that  after  the  forfeiture  of  said  bond  by  said  Foster, 
ftey  being  ignorant  of  any  pretended  assignment  of  said 
bond  to  the  respondent,  or  of  any  claim  of  Foster  to  said 
Uotck,  commenced  improving  the  same  in  June,  1870,  by 
driviiig  pSles  thereon,  and  otherwise  improving  the  satnei 
without  objection  from  respondent  or  said  Foster,  until  July 
flj  1870^  when  respondent  for  the  first  time  set  up  claim  to 
said  bidck  under  the  assignment  of  said  bond  of  June  28^' 

1870/    ;'  ^ 

Appellants  also  plead,  in  bar  of  respondent's  right  to  re^* 
ecfv^T  in  this  stlit,  the  adjudication  had  between  the  same 
parties  and  concerning  the  same  property,  in  which  appel- 
lants, on  the  13th  of  February,  1871,  obtained  judgment 
against  plaintiff  dismissing  his  bill  and  for  posts.  Appellants, 
in  their  answer  in  this  case,  tender  to  plaintiff  the  one  hun- 
dred and  sixty  dollars  paid  by  Foster  and  Long  on  the  block, 
with  accrued  interest  thereon,  and  offer  to  surrender  up  saict 
five  hmidred  dollar  note,  and  pray  a  decree  rescinding  said 
contract 

Hespondent  replying,  denies  substantially  the  new  matter 
set  np  in  answer. 

The  cause  was  by  agreement  of  the  parties  referred  to  W. 
H.  Effinger,  Esq.,  to  take  and  report  the  testimony  and  his 
findings  of  fact,  and  on'  the  filing  of  his  report  it  was  stipu- 
lated that  a  pro  forma  decree  might  be  entered  by  the  court, 
as  each  party  intended,  in  the  event  that  the  cause  should 
he  decided  adversely  to  him  or  them,  to  appeal  to  this  Court. 
Whereupon  the  court  below  decreed  the  relief  prayed  for  by 
plaintiff,  and  defendants  appeaL 


sir' 
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By  the  Courts  Bonham,  C,  J. : 

The  detennination  of  this  cause  inyolves  the  consideration 
of  the  following  principal  questions: 

1.  Is  the  decree  of  the  Circuit  Court,  rendered  Februaiy 
13,  1871,  in  favor  of  the  defendants  and  against  the  plaint- 
iff, dismissing  his  bill,  conclusive  of  this  suit,  by  placing  the 
tsubject-matter  thereof  res  judicatdi 

2.  In  bonds  or  agreements  for  the  conveyance  at  a  future 
time  of  real  estate,  when  is  time  material,  or  of  the  essence 
of  the  contract  ? 

3.  When,  by  the  terms  of  a  bond,  time  is  not  noade  of  the 
essence  of  the  contract,  how  can  it  be  made  so  by  the  subse- 
quent action  of  the  parties,  or  either  of  them  ? 

4.  When  time  becomes  material,  what  steps  are  neoeaaary 
to  be  taken  to  operate  as  a  rescission  of  the  contract  t 

The  objection  to  plaintiff's  right  to  imaintain  this  suit  be- 
cause of  the  decree  rendered  against  him  February  18,  1871, 
we  think  cannot  be  .maintained.  In  the  suit  in  which  that 
decree  was  rendered,  although  between  the  same  parties 
and  concerning  the  same  property,  yet  it  is  apparent  from 
the  complaint  in  that  case  that  the  plaintiff  was  not  in  a  con- 
dition to  demand  specific  performance  of  the  contract  of  sale, 
because  he  had  then  only  acquired  the  interest  of  Foster  in 
the  bond  of  defendants  by  the  assignment  thereof  of 
June  28,  1870.  The  attempt  of  Foster  by  the  assignment 
referred  to  to  transfer  to  Knott  the  one-half  interest  of  his 
deceased  partner,  Long,  in  and  to  block  Ko.  23  was  a  nul- 
lity ;  because  he  (Foster)  had  at  that  time  no  right  or 
authority  in  law  to  so  transfer  the  same  as  surviving  partner 
of  Long.  Knott  could  in  no  event  have  compelled  the  exe- 
cution of  a  deed  to  him  until  he  had  succeeded  to  the  en- 
tire  interest  of  Foster  and  that  of  the  estate  of  Long,  deceas- 
ed. The  interest  of  Long's  estate  in  the  property  in 
question  was  not  obtained  by  plaintiff  until  May  13,  1872, 
when  he  secured  Foster's  deed  as  administrator  of  the  estate 
of  Long  to  his  (Long's)  interest  in  the  block.  This  was  the 
title  to  the  other  half  interest  in  said  block  No.  23,  acquired 
after  the  adjudication  of  February  13,  1871 ;  and  Knott  was 
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dieiiy  for  the  first  time^  in  a  situatioiip  under  anj  circomstan- 
oes,  to  demand  of  Stephens  and  wife  a  deed  to  the  premises 
in  controversy.  The  subject-matter  of  the  cause  determined 
Febmaiy  13,  1871,  is  not  identical  with  that  of  this  stiit 
Section  726  of  the  Civil  Code  declares,  '^That  only  is  deemed 
to  have  been  determined  by  a  former  judgment,  decree  or 
order  which  appears  upon  its  face  to  have  been  so  determined, 
or  which  was  actually  and  necessarily  included  therein  or 
neoessaiy  thereto."  A  person  who  litigates  for  the  title  to 
property  which  he  does  not  own,  is  not  estopped  thereby  from 
setting  up  an  after-acquired  title.  {Burt  v,  Sternburg,  4 
Cowen,  563;  New  Eng.  Bank  v.  Lewisy  8  Pickering,  117; 
Freeman  on  Judgments,  §  329.) 

The  time  specified  in  a  bond  for  a  deed  when  the  pur- 
chase-price is  to  be  paid  and  the  deed  executed,  is  material, 
and  must  be  strictly  observed  where,  from  the  language  em- 
ployed, it  is  evident  that  it  was  the  intention  of  the  contract- 
ing  parties  to  so  regard  it.  But  in  order  that  the  obligee  in 
a  bond  may  be  justly  held  to  have  forfeited  his  equitable  in- 
terest in  the  land  contracted  to  be  conveyed  on  his  failure 
to  pay  the  purchase-price  or  any  part  thereof  remaining  un- 
paid, the  conditions  of  the  bond  must  clearly  and  unequivo- 
cally express  the  intention  of  the  parties  that  it  should  so 
operate. 

Compensation,  and  not  forfeiture,  is  a  favorite  maxiam 
with  courts  of  equity ;  and,  where  the  vendor,  by  his  contract 
to  convey,  has  not  affirmatively  expressed  his  intention  to 
make  the  time  of  payment  material,  courts  of  equity  will  in- 
fer that  it  was  understood  that  interest  on  the  deferred  pay- 
ments would  be  a  sufficient  compensation  for  the  delay. 
{Smiih  V,  Bohinsoriy  13  Ark.  533 ;  Moore  &  Call  v.  Anders, 
14  Ark.  634;  Oovldm  v.  Buchelew,  4  Cal.  107;  Hopkins's 
CIl  548;  9  Johns.  448;  1  Story's  Eq.  Jur.,  §§  788r4.) 

The  conditions  of  the  bond  in  this  case  are,,  that  the  de- 
fendants will  execute  a  good  and  sufficient  deed  to  block 
No.  23,  on  the  payment  by  the  obligees.  Long  and  Foster, 
of  the  five  hundred  dollar  note  by  them  executed  to  James 
B.  Stephens.  No  words  are  used  to  indicate  an.  agreement  or 
imderstanding  that  Long  and   Foster   were   to   forfeit   the 
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money  dready  paid,  or  their  rights  nnder  the  contract,  in 
any  respect,  if  they  should  fail  to  make  prompt  payment 
when  the  note  should  bfecome  due.    We,  therefore,  conclude 

\  .  ♦   • 

that,  by  the  terms  of  the  bond  in  this  case,  time  was  not  re- 
garded as  material;  but,  that  the  obligoria  (unless  their  re- 
lations were  otherwise  changed)  ought  to  be  regarded  as  the 
holders  of  the  legal  title  in  trust  for  the  obligees,  and  as  a 
security  for  the  purchase-price  until  the  same  should  be  paid.' 
(Huffman  v.  Hummer ^^  0.  E.  Green's  N.  J.  Equity  R  263;' 
Leggeii  v.  Edwards,  Hopkins's  Ch.  599 ;  Tyree  v.  Williams, 
8  Bill  (Ky.)  867;  Andrews  et  al.  v.  Sullivan^  2  Oilman,  327; 
Quinn  V.  Roath,  8*1  Conn.  1^.)  ' 

In  Huffm^m  v.  Hummer,  above  cited,  the  Chancellor  says  r 
"As  a  general  rule  in  equity,  time  is  not  deemed  to  be  of 
the  essence  of  the  contract,  unless  tiie  parties  have  expressly 
so  treated  it,  or  it  necessarily  follows  from  the  nature  and 
circumstances  of  the  contract.  And  one  of  the  most  frequent 
occasions  on  which  courts  6f  equity  are  asked  to  decree  the 
specific  performance  of  contracts  is,  where  the  terms  for  the 
performance  and  completion  of  the  contract  have  not,  in 
point  of  time,  been  strictly  complied  with.**  (1  Story*s  Eq. 
Jur.,§Y76.) 

Begarding  the  bond  in  this  case,  then,  as  not  providing 
by  its  terms  that  time  is  of  the  essence  of  the  contract,  the 
next  question  is,  did  the  circumstances  of  the  transaction,  or 
the  subsequent  action  of  the  contracting  parties,  cause  it  to 
become  so?  The  block  of  land  in  question  was,  at  the* 
date  of  the  execution  of  the  bond  to  convey  the  same,  vacant 
and  unimproved,  and  no  actual  pedal  possession  of  the  same 
as  a  distinctive  block  was  had  until  June,  1870,  when 
Stephens,  assuming  that  the  bond  had  been  forfeited  by  the 
failure  of  Foster,  the  surviving  obligee,  to  pay  the  balance 
•  of  the  purchase-price  thereof,  took  possession  of  the  same 

j  and  commenced  driving  piles  and  preparing  to  build  there- 

on. Until  this  time  there  was  nothing  in  the  situation  of 
the  premises  to  indicate  that  the  purdiasers  would  be  ex- 
pected to  be  more  prompt  in  the  fulfillment  of  their  engage- 
ments than  would  ordinarily  be  expected  in  cases  of  the  sale 
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of  vacant  landB,  where  tzme  was  not  made  material  bj  the, 
tenns  of  the  otataraet 

If  a  perton  in  tiie  aetual  boeupanoy  of  lands  whidi  it  was 
neoeseaTy  for  him  to  use  and  improve,  either  fohr  parposes 
of  agrictQtnre,  or  folr  trade  and  oommerce,  should  eontract 
to  convey  the  same  at  a  future  day,  atk  the  payment  of  the 
pTffchase-prtee,  the  sitaation  of  the>  owner  of  the  premises 
might  be  sueh  as  to  indicate  that  his  interests  would  demand 
prompt  compliance  with  the  terms  of  the  oontraet  on  the  part 
of  the  purchaser.  In  such  case,  the  situation  of  the  owner  of 
the  land,  and  the  purpose  for  which  the  same  was  being  used 
at  the  time  of  the  contract  to  sell,  would  be  oircumstanees 
to  indicate  that  time  was  legarded  as  material  on  account  of 
the  damage  which  might  result  to  the  owner  in  the  eTentoi 
delay  in  the  full  consummation  of  the  agreement  But  the 
pleadings  and  proofs  in  this  case  do  not  show  audi  a  state  of 
facts. 

In  this  case,  then,  although  tianis  is  not '  made  of  the 
essence  of  the  contract,  either  by  the  terms  of  the  bond  or. 
by  the  situation  of  the  parties  to  the  premises  in  oontro- 
versy,  yet  defendants^  if  they  had  chosen,  mi^t  have  made 
it  become  so  by  demanding  payment  of  the  balance  of  the 
purchase-price,  and  by  tendering  a  deed  to  the  premises  and 
notifying  the  obligees,  or  their  legal  representatives,  that  the 
contract  would  be  regarded  as  rescinded,  unless  it*  was  ezecut*. 
ed  by  them  within  a  reasonahW  time.  But  before  a  rescission 
of  the  contract  could  be  insisted  upon  by  the  obligors  in 
^  bond,  they  should  have  tendered  beck  the  money 
already  paid  by  Foster  and  Long,  with  legal  accrued  interest 
thereon,  and  ofiered  to  deliver  up  the  fire  hundred  dollar  note 
^ich  they  held  against  theah,  and  -  thereby  place  .them. 
fbUu  quo. 

In  this  case  we  think,  as  the  referee  found,  the  fact  to  be 
that  Stephens  did  once,  and  perhaps  twice,  demand  pay- 
ment of  the  note  from  Foster  shortly  after  the  same  became 
due  in  March,  1868,  but  nothing  more.  There  is  no  pre- 
tense on  the  part  of  defendants  that  they  or  either  of  them 
ever  tendered  back  the  one  hundred  and  sixty  dollars  paid 
<A  the  land,  or  that  they  offered  to  surrender  up  the  note  in 
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qnestioc  until  after  the  oommenoanent  of  tJiis  sait  It  is 
true  that  defendants  aver  in  their  answer  that  at  divers  times 
during  the  jear  1869  they  offered  to  execute  the  deed  called 
for  in  (he  bond,  and  notified  Foeter,  the  aurnving  obligee, 
that  they  would  rescind  said  contract  to  convey  unless  he 
paid  the  note  in  question.  But  plaintiff  demies  this  in  hia 
replication,  and  upon  the  proofs  the  case  stands  upon  the 
oath  of  Stephens  opposed  by  that  of  Foster,  and  regarding 
each  witness  as  standing  equally  fair  in  point  of  veracity,  the 
fact  must  be  foond  against  the  defendants. ' 

Either  party  in  l^ie  case,  upon  bis  own  motion,  might  have 
caused  the  time  oi  performance  of  the  contract  to  become  ma- 
terial, by  executing  or  tendering  an  execution  of  the  ooatract 
on  his  part  and  by  demanding  tiie  same  of  the  opposite  par^. 
But  it  comes  too  late  for  the  defendants,  in  order  to  demand 
a  rescission  of  diis  contract,  to  tender  back  for  the  first  time, 
after  the  commencement  of  this  suit,  the  five  hundred  dollar 
note,  and  the  one  hundred  and  sixty  dollars  with  interest 
which  had  been  paid  npon  the  land. 

We  conclude,  in  view  of  all  the  facts  in  this  case,  that  the 
defendants  ought  in  equity  to  be  c(HDpaisated  for  the  im- 
loovements  which  they  placed  upon  the  blodc  of  land  ia 
oontroveray  in  June,  1870,  which  we  find  frwn  tlie  evidence 
were  of  the  value  of  four  hundred  dollarsi  in  gold  cran ;  and 
that  a  decree  of  specific  performance  should  be  awarded  on 
the  payment  of  that  sum,  in  additim  to  the  balance  of  the 
puTxihaae-price  tendered  and  on  deposit  in  court. 

Plaintiff  having  acoepted  the  condition  on  which  the  de- 
cree for  specific  perfonnance  was  awarded  by  the  court  by 
die  payment  of  said  sum  of  four  houdied  dt^ars,  the  de- 
cree of  the  court  below  is  modified  accordingly. 
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GRANT  COUNTY,  Respondent,  v.  F.  C.  SELS,  Appel- 
lant 

0 

iLUniL   PATMXirT    TO    COTTKTT    OlTtCEE    ICAT    BE    REOOVEBED. — ^Monej 

dahned  bj  and  paid  to  a  county  officer  tinder  a  claim  of  right  for 
his  servioea  at  aach,.  if  be  be  not  entitled  thereto,  it  aa  illegal 
payment  and  mny  be  recovered  back  by  the  county. 

OurRRunoHAi^  Act.— The  act  of  October  26,  1870,  ibdng  the  salary  of 
the  county  judge  of  Grant  County  at  eight  hundred  dollars  per 
annnm  is  not  unconstitutional. 

SiATOTi  MAT  BE  ExpEALED  BT  IiKPUCAiiDlf. — ^When  two  Statutes  are 
ineoiisistent  and  repugnant  so  that  both  cannot  stand,  the  one  last 
enacted  ahall  be  considered  in  force,  and  to  repeal  1^  implication 
all  prior  acts  or  parts  of  acts  that  conflict  with  it. 
Per  Bonkam^  Chief  Justice,  diesenting, 

Ahekoments  bt  IilFXJCATioN. — ^Soctiou  22,  Art.  IV  of  the  State  Gon- 
stitution,  prohibits  amendmonts  by  implication.  Every  law  aa 
emended,  should  not  only  show  in  itself  what  the  law  in  force  on 
that  subject  is,  but  it  should  be  a  direct  index  to  the  law  which 
has  been  superseded. 

Affeai«  from  Grant  County. 
The  facts  are  stated  in  the  opinion  of  the  Courb 
B.  Whilien,  and  Thayer  dk  Williams,  for  Appellant. 
John  Catlin  and  B.  KUlen,  for  Bespondent 

By  the  Court,  Bubnett,  J. : 

The  complaint  in  this  case  alleges  that  the  respondent  is 
a  public  corporation  and  a  county  in  the  State  of  Oregon, 
duly  oiganized  according  to  the  laws  thereof,  under  the  name 
of  Qrant  County.  That  on  the  first  Monday  in  June,  1870, 
the  ai^llant  was  duly  elected  judge  of  said  county,  and 
thereafter,  on  the  first  Monday  in  July,  1870,  duly  qualified 
according  to  law  and  entered  upon  said  office,  and  that  he 
eoDtinued  as  such  officer  until  the  first  Monday  in  July,  1874. 
That  during  his  said  term  of  office,  to  wit,  from  the  first  day 
of  July,  1872,  to  the  sixth  day  of  July,  18.74,  the  said  appel- 
lant had  and  received  from  said  county,,  without  any 
consideration  whatever,  in  warrants  drawn  upon  the  treasury 
of  said  county,  the  sum  of  ei^t  hundred  dollars.  That  said 
8tmi  was  taken  and  received  by  defendant  (appellant)  from 
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said  county  upon  a  pretended  right  that  he  was  entitled  to 
ha^  and  receive  from  said  ooontr^  an  annual  salary  of  one 
thousand  two  hundred  dollars  as  compensation  for  his  ser- 
vices as  judge  of  said  county;  for  said  time,  when,  in  truth 
and  in  fact,  the  defendant  (appellant)  was,  from  the  first 
day  of  July,  1872,  until  the  sixth  day  of  July,  1874)  <»ily  en- 
titled by  law  for  said  services  to  the  annual  salary  of  eight 
hundred  dollars  and  no  other  or  greater  sum.  Then  follows 
a  list  of  the  county  warrants  alleged  to  have  been  drawn  in 
favor  of  the  appellant,  and  received  by  him,  for  the  two  yean^ 
from  July,  1872,  to  July,  1874,  and  amounting  alt(^etfaer  to 
the  sum.  of  $2400  (eight  hundred  dollars  of  which,  it  is  al- 
leged, was  issued  without  authority  of  law),  and  demand  for 
judgment  for  eight  hundred  dollars  and  interest 

To  this  complaint  appellant  by  counsel  interposed  a  de- 
murrer in  the  court  below,  upon  the  ^unds:  (1.)  That 
plaintiff  (respondent)  has  no  legal  capacity  to  sue  in  this 
action,  in  this,  that  §  346,  pages  234  and  236  of  the  Code, 
inhibits  plaintiff  from  prosecuting  actions  of  this  natuie. 
(2.)  That  complaint  does  not  state  facts  sufficient  to  oon- 
stitute  a  cause  of  action. 

The  court  below  overruled  the  demurrer,  and  rendered 
judgment  in  favor  of  Grant  County,  the  plaintiff  therein,  for 
the  sum  of  eight  hundred  dollars,  but  did  not  allow  any  inter- 
est thereon. 

The  defendant  appeals,  and  assigns  in  his  notice  of  appeal 
the  following  grounds  of  error:  (1.)  That  the  court  erred  in 
deciding  that  the  law  of  1870  did  not  repeal,  revise  or  amend 
the  law  of  1868,  relating  to  the  salary  of  the  county  judge 
of  Grant  County,  Oregon^  (2.)  That  the  court  erred  in  not 
deciding  that  the  law  of  Oregon,  passed  1870,  in  relation  to 
the  salary  of  the  county  judge  of  Grant  County,  was  un- 
constitutional and  void.  (3.)  That  plaintiff  had  no  legal 
capacity  to  sue. 

The  principal  question  presented  to  the  Court  by  this 
appeal  is,  whether  the  act  of  the  Legislature  of  October  26, 
1870,  entitled  "An  Act  to  regulate  the  salaries  of  county 
judge  and  county  treasurer  of  Umatilla  and  Grant  Counties^" 


U 


ili 


Dec.  1874]  O&akt  CotrNTT  v.  Sbm.  245 

is  void  or  not,  as  being  contrary  to  §  22,  Art  IV  of  the  Con- 
stitution. 

The  section  above  referred  to  reads  as  follows:  "No  act 
shall  ever  be  revised  or  amended  by  mere  reference  to  its 
title,  but  the  act  revised  or  section  amended  shall  be  set  forth 
and  published  at  full  length/' 

It  is  a  well-settled  rule,  and  one  that  has  been  more  than 
once  announced  by  tbb  Court,  that  before  a  statute  will  be 
declared  unconstitutional  it  must  appear  very  clearly  to  be 
so.  The  opposition  between  the  Constitution  and  the  law 
should  be  such  that  the  judge  feels  a  strong  and  clear  convic- 
tion of  their  incompatibility  with  each  other.  {Fletcher  v. 
Peck,  6  Cranch,  per  Marshall,  C.  J.) 

Mr.  Justice  Washington,  says  Cooley  in  his  work  on  Con- 
stitutional Limitations,  gives  a  reason  for  this  rule  which  has 
been  repeatedly  recognized  in  other  cases  which  we  have 
cited.  After  expressing  the  opinion  that  the  particular 
question  there  presented,  and  which  regarded  the  con- 
stitutionality of  a  State  law,  was  involved  in  difficulty  and 
doubt,  he  says:  "But  if  I  could  rest  my  opinion  in  favor 
of  the  constitutionality  of  the  law  on  which  the  question 
arises,  on  no  other  ground  than  this  doubt,  so  felt  and  ac- 
Imowledged,  that  alone  would,  in  my  estimation,  be  a  satis- 
factoiy  vindication  of  it.  It  is  but  a  decent  respect  due 
the  wisdom,  the  integrity  and  the  patriotism  of  the 
l^slative  body  by  which  any  law  is  passed,  to  presume  in 
favor  of  its  validity  until  its  violation  of  the  constitution  is 
proved  beyond  all  reasonable  doubt."  (Ogden  v.  Saunders, 
12  Wheat  270.) 

The  authorities  are  uniform  upon  this  subject,  giving  the 
acts  of  the  Legislature  the  benefit  of  a  reasonable  doubt 

If,  then,  we  are  to  hold  that  the  act  of  1870,  heretofore 
referred  to,  is  void,  it  must  appear,  after  a  careful  examina- 
tion, to  be  in  plain  violation  of  that  section  of  the  Constitu- 
tion above  referred  to.  We  are  not  prepared  to  say  that 
sach  is  the  case;  There  may  be  some  doubts  about  it,  and 
that  is  as  far  as  we  can  go ;  and,  being  in  doubt,  we  feel 
bound,  in  the  language  of  Mr.  Justice  Washington,  to  re- 
solve that  doubt  in  favor  of  the  validity  of  the  law  in  ques- 
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tioD,  and  to  hcAd  that  the  law  of  1870,  fixing  tiie  salary  of 
the  judge  of  Grant  County  at  eight  hundred  dollars,  is  valid, 
and  repeala  by  in^lication  all  prior  acts,  or  parts  of  acts, 
that  conflict  with  it  The  doctrine  of  repeal  hy  implication 
IS  not  prohibited  by  our  Constitution,  and  has  been  recog- 
nized and  adopted  by  this  Court  in  the  caaes  of  State  v. 
Benjamin.  (2  Or.  125.);  Fleischner  v.  Chadwick,  ante,  p. 
152,  and  Hwst  v.  Hawn,  post,  p.  276. 

The  Constitution  of  the  State  of  Missouri  has  a  similar 
provision  to  that  in  §  23,  Art.  TV  of  our  Constitution,  and 
the  Supreme  Court  of  that  State,  having  that "  provision  be- 
fore them  in  the  case  of  Stale  of  Missouri  ex  ret.  C.  Ma- 
quire,  Belaior,  v.  Daniel  M.  Draper,  State  Auditor,  Beapond- 
eni  (47  Mo.  29.),  says:  "Counsel  for  relator,  to  sustain  the 
position  that  the  constitutional  mode  of  amending  laws  has 
not  been  onnplied  with,  refers  to  Article  lY,  §  25,  which 
provides  that  'the  act  revised  or  re-enacted,  or  the  act  or  part 
of  act  amended,  shall  he  set  forth  and  pubUsbed  at  full 
length,  as  if  it  were  an  original  act  or  provision.*  »  *  • 
The  statute  under  consideration,  however,  does  not  purport  in 
terms  to  amend  or  repeal  any  particular  act  or  section,  and 
can  <mly  be  held  to  have  that  effect  by  implication." 

The  court  further  says:  "Counsel  urge  upon  our  consid- 
eration the  embarrassments  and  inconvenienoes  arising  from 
attempting  to  amend  1^  implication  such  important  statutes 
as  those  pertaining  to  revenue,  and  diow  that  Hw  doubts  and 
uncertainties  as  to  what  is  really  the  law,  against  which 
the  constitutional  provision  referred  to  was  provided, 
still  exist  if  such  implied  amendments  or  repeals  are  sus- 
tained. 

'^e  are  fully  aware  that  doubts  and  uncertainties  not 
only  must  exist  from  imperfection  of  language  and  want  of 
foresight,  but  also  are  often  created  by  the  careless  or  incon- 
siderate action  of  l^islative  bodies.  But  still  we  can 
not  pronounce  that  action  illegal,  and  invalidate  the  enactr 
ment,  unless  it  plainly  contravenes  some  ctHistitutional  pro- 
vision. 

"The  Constitution  has  gone  so  far  as  to  prohiUt  amend- 
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ments  in  terms,  except  in  a  particular  way,  but  it  has  not 
prohibited  amendments  by  implication.  It  has  not  said  that 
when  an  act  is  passed  inconsistent  ^th  *a  preceding  one,  so 
that  both  cannot  stand,  the  latter  one  shall  be  void  and  the 
earlier  one  shall  prevail,  but  has  leftr  the  law  as  it  always  has 
been,  viz.,  that  when  two  statutes  are  inconsistent  and  repu^ 
nant,  the  one  last  enacted  shall  be  considered  in  force.  Thid 
must  be  so,  in  the  nature  6f  things,  for  the  last  enactment  is 
the  latest  expression  of  the  legislative  will,  and  must  prevail, 
unless  it  contains  some  inherent  vice  that  prevents  it  becom* 
ing  a  statute.  In  many  cases  it  would  be  difficult,  if  not  im- 
practicable,  to  re-enact  and  repeal  all  statutes  inconsistent 
with  a  new  enactment  *  *  ♦  ♦ 

Counsel  have  cited  no  authorities  whidi  deny  the  power  of 
repeal  by  implication,  and  I  have  been  unable  to  find  any. 
Od  the  other  band  cases  are  numerous,  and  that  have  arisen 
under  constitutions  like  our  own,  where  such  repeals  are  sus* 
tained/' 

Again,  in  the  same  opinion,  it  is  said :  ^^The  Constitution 
is  silent  upon  the  questicm  of  implied  repeals;  and  whether 
or  not,  as  so  elaborately  argued  by  counsel,  the  sanoe  evil  re- 
sults from  allowing  such  repeals  as  those  specially  provided 
against  in  that  instrument,  we  cannot  create  a  new  prohibi- 
UoQ,  or  give  the  present  one  a  scope  beyond  its  import  and 
beyond  the  construction  universally  given  it'* 

It  is  claimed,  by  counsel  for  appellant,  that  this  case  falls 
within  the  case  of  Stock  v.  The  City  of  Portla/nd  (2  Or.  69)  ; 
but  this  is  a  mistake,  for  in  that  case  the  act  in  question  was 
entitled  "An  Act  to  amend  an  Act  entitled  *An  Act  to  incor* 
porate  the  city  of  Portland ;'  "  and  the  court  say  it  was  an  at- 
tempt to  amend  an  existing  law  by  mere  reference  to  the  title, 
without  setting  the  same  forth  at  full  length  as  amended, 
showing  an  entirely  different  case  from  the  one  at  bar. 

The  next  point  upon  whidi  error  is  assigned  is,  that  the 
county  has  not  legal  capacity  to  sue.  We  are  disposed  to 
treat  this  action  as  for  money  had  and  received,  and  think 
the  action  can  be  maintained  under  subdivision  1  of  §  346 
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of  the  Code;  for  if  the  appellant  received  counly  orders  of 
the  value  of  eight  hundred  dollars  which  be  has  no  right  to 
retain,  there  v^ould  be  an  implied  contract  raised  by  the  law 
in  favor  of  the  county,  and  against  the  appellant,  upon 
which  it  could  sue.  It  was  further  argued,  by  counsel  for 
appellant,  that  this  was  a. voluntary  payment  by  the  county 
to  the  appellant,  and  tiiat  the  county  cannot  recover  it  back. 
It  is,  perhaps,  a  sufficient  answer  to  this  position  to  say  that 
no'  error  has  been  assigned  on  this  point,  and  thou^  the  de* 
murrer  in  the  court  below  contained  an  objection  to  the  oooir 
plaint  on  the  ground  of  its  insufficiency,  yet  the  appellant 
seems  to  hav^  abandoned  that  point  cm  his  appeal,  and  tha 
rule  is  well  settled  that  the  appellant  can  only  correct  those 
errors  assigned  in  liis  notice  of  appeal,  in  an  action  at  law« 
But,  admitting  there  was  a  proper  assignment  of  error  oa 
this  point,  or  that  that  point  could  be  raised  for  the  first  time 
in  this  Court,  I  do  not  think  a  county  is  in  any  manner  bound 
by  the  illegal  act  of  one  of  its  officers.  The  duties  of  sudi 
officers  are  pointed  otit  by  law,  and  if  they  go  beyond  them 
their  acts  are  void.  If  the  derk  issues  county'  orders  cm  the 
county  treasury,  either  with  or  without  directions  from  the 
County  Court,  that  there  is  no  authority  in  law  for  issuing, 
they  are  void.  The  party  who  takes  such  warrants  obtains  no 
advantage  that  will  estop  the  county  from  asserting  her  rights 
and  refusing  to  pay  them,  or  from  recovering  back  their  value 
if  the  party  refuses  to  surrender  them* 
.  .  In  the  case  of  People  v.  Supervisors  of  El  Dorado  Gounty 
(11  Cal.  170),  the  Supreme  Court  of  the  State  of  California 
held  that  the  board  of  supervisors  of  a  county  possess  no 
power  to  allo\y  the  county  auditor  compensation  for  the 
issuance  and  cancellation  of  warrants  drawn  on  the  county 
treasurer ;  that  such  a  claim  is  not  authorised  by  law,  and 
the  power  of  the  board  to  allow  accounts  against  the  county 
is  confined  to  those  legally  chargeable ;  that  county  warrants 
acquire  no  greater  validity  in  the  hands  of  third  parties  than 
Ihey  originally  possessed  in  the  hands  of  the  first  holder^  no 
matteor  for  what  consideration  they  may  have  been  trana- 
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ferred,  <*  in  what  faith  they  may  hav6  been  taken.  If  illegal 
when  issued  they  are  illegal  for  all  tinofe. 

There  is  no  doubt  6f  the  general  rule  of  voluntary  pay- 
ments, Bs  claimed  by  appellant's  counsel,  but  that  such  d<!)e9 
not  apply  to  the  case  at  bar  seems  to  be  well  sustained  by  rea- 
son as  well  as  by  the  authorities.  In  the  case  of  the  Ameri- 
can  Exchange  Fire  Insurance  Company  v.  Britton  et  al.  (8' 
Boe.,  N.  T.  Rep.  149),  it  is  held  that  money  exacted  by  and 
paid  to  public  officers  under  a  claim  of  right  for  their  fler^ 
viee«  as  such,  if  they  be  not  entitled  thereto,  is  ill^ally  exact- 
ed and  may  be  recovered  back,  and  that  duch  a  payment  is  not 
a  volnntary  payment 

Judgment  affirmed. 

BoNBAM,  C.  J,,  dissemting : 

I  regret  that  I  have  not  been  able  to  agree  with  my  breth- 
ren in  the  conclusions  arrived  at  in  this  case.  While  I  fully 
concur  with  them  in  the  rule  of  construction,  as  stated,  that 
a  law  ought  not  to  be  declared  unconstitutional  and  void  by 
the  (»urt8  until  it  is  deariy  made  to  appear  that  it  contra- 
venes some  provision  of  the  fundamental  law,  yet  to  my 
mind  the  act  in  question  does  this  beyond  any  reasonable 
donbL 

Section  2  of  the  act  of  October  24,  1868,  fixes  the  salary 
of  the  county  judge  of  Grant  County  at  one  thousand  two 
hnndred  dollars,  and  the  other  provisions  of  the  same  section 
fee  the  salaries  of  all  the  other  county  judges  in  the  State  at 
the  sums  therein  stated  respectively.  (Session  Laws,  1868, 
p.  ft) 

Section  1  of  the  act  of  October  24,  1870  (Session  Law8> 
1870,  p.  62),  "undertakes,  without  even  referring  to  the  title 
of  the  act  of  1868,  to  amend  §  2  of  said  act  by  altering  or 
dianging  its  provisions,  so  far  as  the  same  refer  to  the  salary 
of  the  county  judge  of  Grant  County,  leaving  the  reanaining 
portion  of  said  §  2,  so  far  as  the  same  provides  for  the  salar- 
ies of  all  the  other  county  judges  in  the  State,  as  the  existing 
laiv  on  that  subject. 

Section  22  of  Article  IV  of  the  Constitution  of  tiiis  State 
feJares,  'TTo  act  shall  ever*  be  revised  or  amended  by  merd' 
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leferenoe  to  its  title,  but  the  act  revised  or  sectiim  amended 
shall  be  set  forth  and  published  at  full  length." 

What  is  meant  by  the  amendment  of  a  section  of  a  law  t 
I  maintain  that  it  means  to  alter  or  change  such  seotion 
by  adding  something  to  or  taking  something  from  suoh  sec- 
ticn,  or  in  some  way  modifying  some  of  its  parts  or  ptovi- 
sitms,  leaving  the  remainder  thereof  to  stand  as  valid  and 
operative  law.  If  I  am  correct  in  this,  the  corollary  follows 
that  the  act  of  October  24,  1870,  operates  as  an  amendment 
of  §  2  of  the  act  of  October  24,  1868.  Bat  it  is  aiigued  by 
oouneel  for  respondent  that  the  act  of  October  24,  1870, 
does  not  profess  to  amend  §  2  of  the  act  of  October  24,  1868. 
In  other  words,  that  it  ia  not  in  terms  declared  to  be  aooend- 
atoty  of  such  section,  and  that  it  does  not  refer  to  the  title 
of  the  act  of  1868,  and  therefore  it  does  not  fall  within  ihe 
inhibition  of  §  22  of  Ajtiele  IV  of  our  State  Constitation, 
and  does  not  contravene  its  provisions.  To  my  mind,  this 
argument  is  briefly  but  pertinently  answered  by  counsel  for 
appellant  when  they  say,  "If  mere  reference  to  its  title  is  in- 
sufficient, certainly  no  reference  at  all  would  be  much  miC»e 
faUl." 

It  appears  to  me  that  the  mischief  intended  to  be  obvi- 
ated l^  §  22  of  Article  IV  of  our  Constitution  is  materially 
lessened  where  the  amendatory  act  refers  to  the  tide  of  the 
act  proposed  to  be  amended,  from  what  it  would  be  wbeie 
no  reference  at  all  is  made;  because  suoh  reference  fui^ 
nishes  an  index  to  the  act  to  be  amended,  although  it  does 
not  come  up  to  the  requirements  of  the  Ctmstitution,  le^ 
pointing  out  the  specific  part  of  sacii  act  which  is  amended, 
and  by  setting  the  same  out  word  far  word  as  it  will '  read 
when  aimended.  The  object  of  the  framers  of  our  Consti- 
tution in  prohibiting  amendments  by  mere  reference  to  the 
tide  of  tiie  act  amended,  I  apprehend  was  to  interdict  the 
usual  practice  of  accomplishing  amendments  in  that  man- 
ner, which  by  the  customs  of  legislation  had  obtained 
when  and  where  no  such  constitutional  prohibitimi  existed 
against  it.  The  word  mere  suggests  diminution,  and  is  de- 
fined to  mean,  "Only  this,  and  nothing  else;  such  and  no 
more;  simple,  bare."  .  (Webster.)    And  if  men  reference 
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to  the  title,  and  nothing  more,  is  insnfficient^  oertainly  a 
mare  objeetionable  form  of  proceeding,  where  the  amenda* 
toiy  act  f urnisheB  no  index  whatever  to  the  act  amended, 
ought  to  be  prohibited,  and  in  mj  judgment  was  intended 
to  be  by  the  section  of  the  Constitution  referred  to.  That 
which  clearly  appears  to  be  within  the  spirit  of  the  rule  is 
within  the  rule. 

Section  22  of  Art.  IV  of  the  Constitution  was  doubtless 
intended  to  accompli^  a  twofold  object: 

1.  To  require  legislators,  before  proceeding  to  tamper 
with  a  law  by  ingrafting  amendments  upon  it,  to  know  by  a 
direct  reference  to  such  law,  as  it  is  written,  what  are  its  pro- 
visions, so  that  they  may  intelligibly  vote  upon  its  amend* 
ment 

2.  That  when  the  harmony  and  proportions  of  an  act  are 
destroyed  by  the  revisal  of  the  same,  or  where  a  like  result 
ooGfors  to  one  or  more  sections  of  an  act  by  an  amendment  of 
the  same,  such  harmony  shall  be  restored  in  the  amendatory 
act,  by  setting  out  the  act  as  revised,  or  the  section  or  sections 
as  amended,  so  that  each  will  be  perfect  and  complete  within 
itself,  in  order  that  the  people,  who  are  required  to  know  the 
Itw,  may  be  furnished  with  the  means  of  finding  it  out. 
Every  law,  as  amended,  should  not  only  show  in  itself  what 
the  law  in  force  on  that  subject  is,  but  it  should  be  a  direct 
index  to  the  law  on  that  particular  subject  which  has  been 
superseded  and  which  is  not  in  force. 

The  case  of  Staie  of  Missouri  ex  rd.  Maguire  v.  Draper, 
8taie  Auditor  (47  Mo.  29),  cited  in  support  of  respondents 
position  on  this  question,  I  concede  appears  to  be  a  case ;  in 
pomt;  but,  with  due  respect  for  the  wisdom  of  the  court 
rendering  that  decision,  it  doies  appear  to  me  that  the 
reasoning  of  the  court  is  subject  to  criticism,  and  that  it 
cannot  be  sustained  either  upon  principle  or  in  the  light  of 
^  pieponderance  of  the  authorities  on  this  question.  The 
<xmrt  in  that  case  say:  ''The  Constitution  haB  gone  so  far  as 
to  prohibit  amendments  in  terms,  except  in  a  particular  way, 
bat  it  has  not  prohibited  ainendments  by  implication.'' 
'Dk  provision  of  the  Missouri  Constitution  in  question 
reads:   ''The  act  revised,  le-enaoted,  or    the    act    or    i>art 
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ci  act  amended,  shall  be  set  forth  and  published  at  length  as 
if  it  were  an  original  act  or  provision/^  If  the  doctrine  of 
the  Missouri  case  referred  to  is  correct^  all  that  a  legislator 
need  do  to  evade  the  operation  of  this  constitutional  provision 
IB,  to  proceed  directly  to  enact  a  law  which,  to  all  intuits  and 
purposes,  is  in  efFeet  amendatory  of  a  pie-ezisting  law,  with- 
out  in  terms  naming  the  amendatory  act  as  such,  and  the  ob- 
ject is  accomplished  and  the  act  is  amended  by  impliccdioiv, 
the  very  thing  which  the  framers  of  the  Constitution  intend- 
ed to  prohibit. 

To  my  mind  this  appears  to  be  a  sacrifice  of  substance  to 
Blatter  of  form,  and  a  surrender  of  the  spirit  of  the  con- 
stitutional provision,  in  question  to  excessive  technicalily. 
I  cannot  believe  that  it  was  ever  intended  by  the  framers  of 
a  xx>nstitutional  provision  like  this,  which  was  intended  to 
prevent  a  mischief  of  such  great  mcignitude,  that  the  effects 
intended  to  be  avoided  might  be  accomplished  by  indirection 
in  the  manner  su^ested.  It  is,  in  my  judgment,  wholly  im- 
material whether  the  act  is  eo  ruomine  amendatory  or  not;  the 
evil  against  which  the  constitutional  provision  in  question 
was  directed,  is  amendments  which  are  such  m  effect,  and  is 
not  limited  to  those  which  are  so  named  in  the  title  or  pream- 
ble of  the  act. 

The  decision  of  this  Court,  in  The  CUy  of  Portland  v. 
Stock  (2  Or.  69),  as  I  read  and  construe  it,  is  decisive  of  the 
same  question  presented  in  the  case  at  bar.  It  is  true  that 
the  act  in  question,  in  that  case,  was  in  terms  amendatory  of 
the  charter  of  the  city  of  Portland,  but  Mr.  Justice  Wilson, 
in  announcing  the  opinion  of  the  court,  did  not  seem  to 
attach  any  importance  to  that  circumstance,  but  proceeded 
directly  to  the  consideration  of  the  naUire  and  effect  of  the 
act  in  question  by  saying:  "The  first  question  for  deter- 
mination is,  whether  §  7  of  the  act  of  October  16,  1862, 
operates  as  a  revision  or  an  amendment  of  any  part  of 
the  charter  of  the  city,  passed  January  24,  1854,  and  if 
so,  of  what  part  V^  And,  after  a  review  of  the  law  and 
facts  of  the  case,  the  court  concludes,  "that  the  act  of  1862 
is  a  statute  which  operates  as  an  amendment  to  the  char- 
ter,''  and  is  therefore  void.     And  again,  in  Arrundt    v. 
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THw  Orkana  (11  La.  66),  which  is  died  by  Mr.  Justice 
Wilson  in  CUy  of  Portland  v.  Stock,  the  law  on  this  subject 
appears  to  me  to  be  very  dearly  expressed  in  Ihese  wordB: 
'It  was  intended  that  each  amendment,  and  eadi  revisal, 
should  speak  for  itaelf ;  should  stand  independent  and  apart 
from  the  act  rerised  or  the  section  amended.  It  was,  ther^ 
fore,  provided  that,  in  such  cases,  if  the  object  was  to  remae 
an  act,  it  should  be  re^naeted  throughout ;  and  if  the  object 
was  to  amend  an  act,  then  the  secticm  amended  should  be  re- 
enacted  and  published.*^ 

I  have  regarded  Portland  v.  Stock  as  a  well-eonsiderecl  and 
decisive  case  on  the  question  determined  by  it,  and  do  not 
think  that  its  authority  has  been  directly  shaken,  or  mate- 
rially qualified  by  this  Court,  until  the  decision  of  this  case. 
I  might  pursue  this  subject  much  further  by  a  review  of  the 
authorities  which  have  been  cited  on  the  interesting  ques- 
tions presented  in  this  case ;  but  without  deeming  it  advisable 
to  express  an  opinion  on  any  of  the  questions  involved,  other 
than  the  on4  which  I  have  hurriedly  attempted  to  discuss,  I 
will  conclude  my  unpleasant  task  of  writing  a  dissenting 
opinion  by  only  adding  that  I  have  always  regarded  §  22  of 
Art  IV  of  our  Constitution  as  a  monument  of  the  wisdoon.  of 
the  framers  of  our  fundamental  law ;  and  without  the  strict 
enforcement  of  its  provisions  it  would  be  a  violent  presump- 
tion that  any  one,  much  less  every  one,  should  know  the  law, 
and  the  maxim  ignjoranHa  legia  neminem  excueai  would  soon 
l)ccame  regarded  as  exceedingly  harsh  if  not  tyrannical  in  its 
application. 


8.  H.  CHRISTIAN,  Appellant,  v.  J.  H.  EVANS, 

Respondent 

HoncB  ov  Appeal. — The  notiee  <^  appeal  must  describe  with  reasonable 
wrtainty  tbe  decree  appealed  from,  the  court  in  which  such  decree 
was  rendered,  the  time  when  such  decree  was  rendered,  the  names 
of  the  parties  and  the  fact  that  one  party  or  the  other  intenda 
to  appeal  to  the  Supreme  Courts 

Appbal  from  Lane  County. 
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In  this  ^it  tlie  notice  of  appeal,  after  naming  tbe  eourt 
apd  giving  the  tiUe  of  the  cause,  is  couched  in  the  foUoning 
language:  "Appeal  from  a  judgment  on  a  writ  of  leview. 
To  Messrs.  Thompson  &  Fitch  and  J.  J.  Walton,  Jr.,  at- 
toTDAjh  for  the  plaintifl:  You  and  each  of  jou  will  please 
take  notice  that  the  defendimt  appeals  from  the  judgment 
rendered  in  said  Circuit  Court  at  the  April  term  thereof, 
1871,  upon  a  Trrit  of  review  annulling  and  declaring  void  the 
jud^ent  rendered  bj  T.  J.  Holland,  Esq.,  a  jnstJoe  of  the 
peace  for  South  Eugene  Precinct,  wherein  the  above-named 
defendant  was  plaintiff,  and  against  you  aa  defet^dant,  ^or 
the  sum,"  etc. 

Thomj^on  £  FUeh,  for  the  moticn. 

Oeorge  B.  Dprria,  contra^ 

By  the  Courts  MoABTHim,  J. : 
'  The  viewB  of  this  Court,  in  relation  to  what  is  required  in 
a  notice  of  appeal,  have  been  expressed  in  numeroua  cases, 
the  last  two  of  which  are  Lewie  v.  Lewis  (4  Or.  20d),  and 
WhUeaker  v.  Vaiischoiaek.*  In  Lewis  v.  Lewis,  which  has 
hoen  frequendj  cited  by  the  Court  ^nce  its.  decision,  it  ia 
held  that  in  case  .of  a  decree  the  notice  of  appeal  must  set 
forth  with  reasonaUe  certainty,  first,  the  decree  appealed 
from ;  secondly,  the  court  in  which  the  decree  was  rendered ; 
thirdly,  the  time  when  rendered ;  and  fourthly,  the  names 
of  the  parties  and  the  fact  that  one  party  or  the  other  intends 
to  appeal  from  the  decree  to  the  Supreme  Court. 

In  actions  at  law  the  appellant  must  also  specify  the  er- 
rors upon  which  he  relies  in  the  notice.  As  the  notice  in  this 
case  is  defective  in  not  describing  the  judgment  and  naming 
the  parties  thereto,  it  falls  within  the  rule  of  the  cases  cited, 
and  the  motion  to  dismiss  must  prevail 

Appeal  dismissed. 


'Ths  opinion  on  the  motion  to  dhmlsa  Is  WftlteoW  t.  Tamadiolaek 
■  not  reported.    It  was  reoderad  at  the  January  Term,  18TS. 
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•  •  •  .        . 

A.  B*  ELFELT  et  al.>  Respondents,  v.  A.  H.  and  FLORA 

HINCH,  Appellants. 

Httbhand  AiTD  Wife  kat  Contract  with  Each  Othsb. — ^Thoiigli  Arti6le 
X^,  i  5  of  onr  State  Con&titation  is  an  innovatibn  upon  the 
eofmBKm  lav,  H'4o68  not  abrogate  that  principle  which  preTetita 
buflband  and  wife  from  contracting  with  each  other. 

Win's. Pbofkhtt  Pbima  vaoik  that  or  the  Husbahd,  WHEK.^Where 
the  wife'e  sepamte  property  is  not  registered  according  to  the 
Btatnte,  it  is  pritna  fdci^  the  property  of  the  husband  rather  than 
of  the  wife. 

ftAUD  PiBBiriCED  VBOM  CiiicvMStANGBa.-^PoBitiYe  and  express  proof  of 
(rand  is  not  required;  it  may  be  deduced  from  circumstances  afford- 
ing strong  presumption. 

Fraudulent  Convetancb — ^What  PttcsuiiED. — ^A  voluntary  conveyance 
by  a  husband  to  his  wife  will  be  presumed  to  be  fraudulent  as  to 
wfisting  creditors. 

pABnES  IN  Suit  to  ^bt  Aside  CoifvxTANGE.-^ttdgnient  creditors  may 
unite  in  a  suit  to  set  aside  such  conveyance, 

» 

Appeal  from  Coos  County. 

The  facts  sxe  stated  in  the  opinion  of  the  Coorb 

W.  B.  Willis,  for  Appellants. 

W.  W.  Thayer  and  Watson  S  Lane,  for  Respondents. 

By  the  Courts  Pbim,  J. : 

This  was  a  snit  in  eqnity  bronght  by  creditors  to  set  aside 
t  deed  to  a  certain  parcel  of  ^  land  situate  in  Coos  County, 
eonsisting  of  about  one  hundred  and  forty  acres.  The  re- 
spondents were  merchants  doing  business  in  San  Francisco^ 
Cklifomia,  and  consisted  of  six  different  firms,  each  of  which 
baving  obtained  a  separate  judgment  prior  to  instituting  this 
snit,  joined  as  plaintiffs  in  the  court  below.  They  allege  that 
A  H.  Hinch  was  indebted  to  them  for  goods>  wares  and 
merchandise,  sold  and  delivered  to  him  in  October,  1869,  ex* 
oept  Haake  &  Co.,  who,  it  is  alleged,  sold  their  goods,  etc.,  to 
8aid  Hinch  on  December  21,  1869.  At  the  time  the  goods 
were  purchased,  A.  H.  Hinch  was  in  possession  and  claimed 
to  be  the  owner  of  a  large  amount  of  property,  which  h^ 
traded  to  one  Ifasburg  on  December  3;  1869,  for  the  tract  of 
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land  in  question^  and  which  was  conveyed  by  said  Hinch  to 
Flora  Hinioh,  December  6,  18&91  It  is  sought  hj  this  suit  to 
set  aside  said  deed  for  fraud.  The  complaint  alleges  that  A. 
H.  colluded  with  Flora  Hinch  and  executed  the  deed  for  the 
purpose  and  with  the  intention  of  defrauding  the  respondents 
out  of  their  debts  due  from  A.  H.  at  the  time  of  ^the  convey- 
ance. 

Appellants  deny  the  collusion  and  fraud,  and  allege  that 
the  conveyance  was  executed  in  good  faith  and  for  a  valu- 
able consideration.  It  is  claimed  by  them  that  A.  H.  was 
indebted  to  Flora,  at  the  time  of  the  execution  of  said  deed, 
in  the  sum  of  ten  thousand  dollars,  and  that  five  thousand 
dollars  of  s^id  indebtedness  was  the  consideration  of  the  con- 
veyance. If  Flora  was  a  bona  fide  creditor  of  A.  H.,  at  the 
time  this  conveyance  was  made  to  her,  there  can  be  no  doubt 
but  that  he  h^d  a  right  to  prefer  her  as  a  creditor.  This  in- 
debtedness, it  is  claimed,  arose  out  of  the  sale  of  a  mining 
claim  by  A.  H.,  which  is  asserted  to  have  been  the  separate 
property  of  Flora,  and  that  the  property  with  which  he  pur- 
chased the  land  in  question  was  a  portion  of  the  proceeds  of 
that  sale. 

In  order  to  determine  the  fact  whether  the  relation  of 
debtor  and  creditor  existed  between  these  parties  at  the 
time  the  conveyance  was  made,  it  will  be  necessary  to  look 
into  the  evidence  bearing  upon  this  point.  It  appears 
therefrom  that  in  1866,  A.  H.  tod  Flora  Hinch  were  hus- 
band and  wife,  and  continued  in  that  relation  until.  May  24^ 
1869,  at  which  time  they  were  divorced  at  the  suit  of  the 
husband.  In  1866,  and  while  the  relation  of  husband  and 
wife  still  existed  between  thern^  A.  H.  owned  and  was  in 
possession  of  a  mining  claim,  which  he  sold  to  Flora,  for 
the  consideration  of  one  hundred  dollars.  A  bill  of  sale, 
in  the  ordinary  form,  was  executed  and  delivered  to  her, 
and  placed  upon  the  records  of  the  county.  It  does  not 
appear  that  she  ever  went  into  the  actual  possession  of  thQ 
claim,  or  performed  any  work  upon  it  On  September  .12| 
1868,  A.  H.  HiQch,  being  in  the  possession  of,  and  claiming 
to  be  the  owner  of  the  said  mining  claim,,  sold  it  to  one 
John  Perschbucker  for  t^i  thousand  doUai?,  payable  in  a 
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irtore  and  good3f  e/lo^  aiid  executed  a  bill  of  sale  for  the  same 
is  his  owB  naioe.  Soon  after  this  sale,  soone  questioii  being 
raised  as  to  the  inteceat  of  Flora  in  the  mining  elaim,  she  ap-* 
peaied  before  a  notary  public  and  acknowledged  that  the  bill 
of  sale,  which  had.  been  made  to  her  by  A.  H.  Hincfa^  in  1866, 
far  the  $aid  mining  claim,  was  ^^fuUy  satisfied  and  dia* 
duiged'^ 

In  the  decree  of  dirorce,  heretofore  alluded  to,  and  which 
was  made  after  the  sale  of  said  mining  daim  to  Ferscbr 
backer,  it  was  decreed  that  all  the  property  of  Hindi,  both 
leal  and  peracmal,  wto  discharged  from  all  the  rights,  daima 
and  equities  of  flora  Hinck 

It  further  appeal^  that  the  property  tradsd  by  Hinch  to 
Nasburg,  for  the  land  in  question,  was  the  proceeds  of  the 
mining  daim  sold  to  FersdibadDer^ 

While  our  State  Constitution  has  made  an  iimoYatum 
upon  the  common  law,  in  rcf^d  to  the  property  and  pecu- 
niaiy  rights  of  married  wometo,  it  has  not  abrogated  that 
principle  of  the  common  law  which  dedares  husband  and 
wife  ajre  to  be  regarded  aa  one  persim  in  law,  and  cannot  con- 
tract  with  each  other.  {Pitman  v.  Pitman,  4  Or.  298.)  Art* 
ide  XV,  §  5,  proyidea  that  ^%e  property  and  pecuniary 
rights  of  ^vexy  married  woman,  at  the  time  of  marriage,  or 
afterwards  acquired  by  gift,  devise  or  inheritance,  shall  not 
be  subject  to  the  debts  or  contracts  of  the  husband,  and 
laws  shall  be  passed  providing  for  the  registration  of  the 
wife's  separate  property,"  As  to  where  or  how  Flora  ob- 
tamed  the  money  with  which  she  purchased  the  minii^ 
daim  from  her  husband,  the  eyidence  fails  to  disclose,  and 
it  must  be  presumed  to  have  been  the  money  of  the  bus- 
hand,  unless  it  appears  that  it  came  to  her  either  by  '^gif  t, 
devise,  09  inheritance/'  The  Legislature  has  provided  that 
^'a  married  woman,  possessed .  of  or  owning  any  personal 
property  or  pecuniary  rights,  may  make  out  a  list  under 
oath  that  the  property  and  rights  therein  described  be* 
longed  to  her  at  the  ti^e  of  her  marriage,  or  that  she  has 
acquired  the  same  by  bequest  or  inheritance,  or  by  gift  of 
aome  person  named,  other  than  her  husband.  And  the  said- 
list  and  affidavit  shall  be  recorded  in  the  said  register  and 
5  Oregon — 17 
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shall  be  prima  facie  evidence  of  the  facte  ^ted  therein,  and 
property  not  so  r^atered  shall  be  deemed  prima  fade  to  be 
the  property  of  the  hiubond  rather  than  of  die  wife."  (Mis. 
L.,  ch.  35,  §  2.) 

The  fact  that  flora  Hinch'  did  not  have  this  property 
pepstered  nnder  ihe  provisitHiB  of  the  statute  is  of  itself  ^d 
by  the  statute  made  prima  facie  evidence  that  the  proper^ 
was  "the  property  of  the  husband  rather  than  of  1;he  wife." 
lliis,  taken  in  oonnection  with  the  fact  that  she  at  no  tim6 
asserted  ownership  in  tbe  prc^rty,  but  allowed  her  husband 
to  retain  tbe  poaeessioo,  dftiming  ownership,  and  thus  obtain* 
ing  credit  upon  it,  leads  us  to  consider  and  deem  Hinch  to 
have  been  tbe  owner  of  it,  especially  as  betiteen  her  and  his 
creditors.  Hinch,  in  his  testimony,  says  the  mining  claim 
was  the  property  of  Flora,  and  that  in  selling  it  to  Perseh- 
badter,  and  in  trading  with  tlie  proceeds  of  the  sale,  be  was 
acting  as  her  ftgent;  but  in  this  he  is  contradicted  by  his  own 
acto  and  the  arcuniBtanoea  of  tlie  case.  There  may  have  been, 
as  between  A.  H.  and  Flora,  a  meritorious  conBideration  for 
the  deed  in  qoestion ;  and  under  the  circumstances  surround- 
ing  the  parties  to  the  deed,  it  might  have  beMi  a  generous  and 
praiseworthy  act  on  the  part  of  the  grantor  if'  the  rights  of 
other  parties  had  not  been  involved ;  but  the  creditors,  we 
think,  had  higher  claims  upon  this  property.  A  party  must 
Be  just  before  ha  undertakes  to  be  generous.  If  there  were 
no  creditors  in  the  case  aa  between  the  parties,  a  court  of 
equity  would  probably  protect  her  in  this  property.  As  a 
matter  of  law,  Flora  had  no  interest  in  the  proceeds  of  the 
mining  claim  that  she  could  have  asserted  against  these  re- 
spondents in  their  attempts  to  subject  the  property  to  the 
payment  of  their  debts.  Her  right  to  claim  the  proceeds  of 
the  mining  claim  as  her  separate  property,  if  it  ever  existed, 
had  been  lost  by  her  acquiescence  in  his  use  and  disposition 
of  tbe  property.  There  being  no  indebtedness  shown  to  have 
existed  in  favor  of  Flora  and  against  A.  H.  at  the  time  of 
tiie  execution  of  the  deed,  and  of  the  transactions  referred  to, 
it  must  be  treated  as  a  vohintary  conveyance  without  any 
valuable  oonsideration  to  support  it,  and  must  therefore  be 
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presumed  to  have  been  fraudttlent  as  againBt  existing  ei«di- 
tow. 

It  not  only  appears  that  the  respondents  vrere  creditors  of 
Hinch  at  the  time  this  deed  was  made,  but  that  he  was  in 
possession  of ,  and  claiming  to  be  the  owner  of,  the  very  prop- 
erfy  traded  to  Perschbadcer  for  the  land  in  question.  It  far- 
tiber  appears  that  judgments  have  been  recovered  by  respond- 
ents upon  their  respective  claims,  and  that  eateeutions  issued 
thereon  have  been  returned  nulla  bona.  Unless  this  land  Q«n 
be  subjected  to  the  payment  of  said  judgmeiits,  the  respond- 
ents are  without  remedy  and  cannot  collect  their  demands^ 

It  is,  however,  insisted  by  counsel  that  fraud  is  never  pre- 
sumed, but  must  be  proved.  While  it  is  true  that  both  at  law 
and  in  equityfrajid] cannot  be  presumed;  but  paust  be  proved, 
yet  in  neHher^  court  i;8  positive  and  express  proof  of  fraud  re- 
quired, but  each  deduces  it  from  circumstanees  affording 
Strang  presumption.  "Courts  of  equity  will  act  upon  cir- 
cmnstances  as  presumptions  of  fraud  established  by  presump- 
tive evidence,  which  courts  of  law  would  not  always  deem 
sufficient  proof  to  justify  a  verdict  at  law."  (1  Story  Eq. 
Jnr.,  §  190.) 

In  the  case  under  consideration  the  fact  that  the  convey- 
ance was  without  a  valuable  consideration  to  support  it, 
and  executed  by  Hinch  at  a  time  when  he  was  largely  in- 
debted to  respondents,  and  the  further  fact  that  he  had  no 
(rther  properly  out  of  which  their  debts  could  be  made,  are 
circumstances  from  which  a  court  of  equity  will  infer  or  pre- 
sume constructive  fraud.  In  Read  v.  Livingstone  (3  John. 
Ch.  500),  Chancellor  Kent  said:  "The  conclusion  to  be 
drawn  from  the  cases  is,  that  if  the  party  be  indebted  at  the 
time  of  the  vo^i^it^xy  settlement,  it  is  presumed  to  be  fraudu- 
lent m  respect  to  such  debts,  and  no  circumstance  will  permit 
those  debts  to  be  affected  by  the  settlement  or  repel  the  legal 
presumption  of  fraud." 

1  Story  Equity  Jurisprudence  (§  855)  says:  ^^oluntary 
conveyances  are  unquestionably  protected  by  the  :sta:tute  in 
all  cases  where  th'ey  do  not  break  in  upon  the  legal  rights 
of  creditors;  but  when  tiiey  break  in  upon  such  rights,  and 
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so  far  as  they  have  that  effect,  they  are  not  permitted  to  avail 
against  those  rights.  If  a  man,  therefore,  who  is  indebted, 
conveys  property  to  his  wife  or  diildren,  such  a  conveyance 
is,  or  at  least  may  be,  within  the  statute;  for  althoagfa  ihe 
consideration  is  good  as  between  the  parties,  yet  it  is  not  in 
contemplation  of  law  b^na  fide,  for  it  is  inconsistent  with  tiie 
good  faith  whi^  a  debtor  owes  to  his  creditors  to  widbdraw 
his  property  voluntarily  from  the  satisfaction  of  tlleir  diaims, 
and  no  man  has  the  ri^t  to  prefer  the  daimg  of  affection  to 
those  of  justice." 
I}eGree  affirmed. 


8.  H.  HUMPHREYS,  Executor  of  the  last  Will  of  8.  P. 
TAYLOR,  Deceased,   Appellant,  v.   L.  I.   TAYLOR, 

Respondent 

EzscruTOB  CANNOT  MAINTAIN  ACTION  FOB  POSSESSION. — Ad  executor  has 
act  such  an  eatat^  in  the  lands  of  the  testator  as  to  entitle  him 
to  maintain  an  action  for  the  possession  thereof  under  fi  313  of  th6 
Code.  The  right  of  possession  of  the  property  of  a  deceased  person, 
given  by  law  to  executors  and  administrators,  is  a  mere  statute 
power  to  be  exercised  by  them  for  the  purposes  of  administration. 

Will — Provision  giving  Wife  Possession  of  Real  Property. — A  pro- 
vision in  a  will  that  until  the  land  of  the  testator  shall  be  disposed 
of  by  the  executor  the  wife  of  the  testator  should  have  the  nse 
thereof,  for  herself  and  minor  children,  is  not  contrary  to  law. 

Testator's  Directions. — All  courts  and  others  concerned  in  the  exaca- 
tion  of  last  wills  shall  have  due  regard  to  the  directions  of  the 
will  and  the  true  interests  and  meaning  of  the  testator  In  all 
matters  brought  before  them. 

Appeal  from  Washington  County. 

The  facts  are  stated  in  the  opinion  of  the  'Court 

W.  W,  Thayer,  for  Appellant 

Caples  &  Mvlhey,  for  Respondent 

By  the  Court,  Burnett,  J. : 

This  is  an  action  to  recover  the  possession  of  certain  real 
estate  situate  in  Washington  County,  and  described  in  the 
complaint  in  this  case. 
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This  action  is  brought  by  the  plaiMiff,  HumphrdyB^in  his 
fidndarf  capacity  as  executor  of  the  last  will  and  testament 
of  S.  P.  Taylor,  deceased,  against  L.  L  Taylor,  the  widow  d 
said  deceased. 

The  defense  prmeipally  Telied  on  ia  that  tiie  will  nnder 
which  appellant  is  acting  pto^des  that  nntil  the  land  in  qnes* 
tion  is  disposed  of,  by  said  executor,  the  wife  of  said  testator, 
iBspondent  herein^  shall  have  the  use  tiiereof  for  herself  and 
the  minor  diildren  of  the  parties. 

There  was  a  question  inade  in  the  pleadings  as  to  whether 
the  defendknt  had  a  dower  interest  in  the  land  in  question  or 
not,  bat  as  liie  court  below  did  not  pass  upon  that  question  it 
is  not  necessary  to  consider  it  here.  The  case  was  tried  be* 
fore  the  court  -Without  a  jury,  and  the  court  made  the  follow- 
ing finding  of  facts : 

1.  That  S.  P.  Taylor,  named  in  the  pleadings,  was,  at  the 
time  of  his  decease  and  during  the  marriage  with  the  de- 
fendant, seized  of  an  estate  in  fee  in  the  lands  described  in 
the  complaint 

2.  That  said  S.  P.  Taylor  died  on  the  third  day  of  Feb- 
roary,  1873,  having  before  made  his  last  will,  which,  since 
his  death,  has  been  admitted  to  probate  and  duly  proven  in 
the  County  Court  of  Washington  County. 

8.  That  the  plaintiff  was  named  in  said  will  as  executor 
thereof,  and  was  appointed  such  executor  by  the  County 
Court  of  Washington  County,  Oregon,  and  duly  qualified  and 
is  acting,  and  brings  this  suit  in  that  capacity. 

4.  That  the  defendant  is  the  widow  of  said  S.  P.  Taylor, 
and  in  and  by  the  will  of  said  S.  P.  Taylor  it  was  provided, 
among  other  things,  that  until  the  land  of  said  Taylor  (which 
18  the  same  land  in  controversy  in  this  action)  shall  be  dis- 
posed of  by  said  executor,  the  wife  of  said  testator  (this  de- 
fendant) should  have  the  use  thereof  for  herself  and  the 
niinor  children  of  the  parties. 

S*  That  said  land  has  not  been  disposed  of  by  said  exeo- 
ntor  according  to  the  provisions  of  said  will. 

As  conclusions  of  law  from  these  facts  the  court  foimd: 

L  That  the  plaintiff  is  not  entitled  to  the  poesessiiHi  of 
^  premises  described  in  the  complaint. 
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3.  Tkat  the  defendant  is  entitled  to  the  poBsession  of  the 
premiaes  deBcribed  in  the  oomplaint  until  dispoeition  of  the 
same  by  said  executor. 

From  which  ruling  and  decision  plaintiff  appeals,  and  as- 
signs  errors  on  both  points.  The  appeal  presents  two  ques- 
tions for  the  consideration  of  the  Court: 

1.  Can  the  plaintiff  maintain  this  action  under  the  Code  t 

2.  If  BO,  do  the  findings  of  fact  show  that  the  appellant  is 
entitled  to  the  possession  of  the  premises  in  quflsti<»i  as 
against  the  defendant  (respondent)  t 

Upon  the  first  <)ue8ti(Hi  it  wDl  be  necessary  to  examine 
§  313  of  the  Code  upon  which  this  actim  is  based,  to  see 
whether  the  appellant  has  brought  himself  within  its  pro- 
,  visions  or  not  That  section  reads  as  follows:  "Anj  persMi 
who  has  a  legal  estate  in  real  property,  and  a  prasent  right  to 
the  possession  thereof,  may  'recover  such  poesessicm,  with 
damages  for  withholding  the  same,  by  an  action  at  law,"  etc. 
It  canilot  be  said  that  an  executor  has  a  legal  estate  in  the 
lands  of  the  testator;  if  he  has  be  can  convey  it  without  an 
order  of  the  County  Court,  or  incumber  it  if  he  desires  to. 
But  such  a  view  is  entirely  at  variance  with  the  provisions  of 
onr  law  upon  the  subject  of  the  proper^  of  deceased  per- 
sons. 

The  right  of  possession  of  the  property  of  the  deceased, 
given  to  the  executors  and  administrators  by  §  1088'  of  our 
Code,  is  a  mere  statute  power  given  them  <Hily  for  the  bene- 
fit of  creditors,  and  properly  to  be  exercised  only  as  the  exi- 
gencies of  the  estate  might  require.  Created  only  by  the 
statute,  it  owes  its  existence  to  that  alone.  This  would  seem 
to  be  a  proper  view 'of  the  statute,  from  the  fact  that  while, 
under  §§  1135  and  1136  of  the  probate  law,  an  executor  or 
administrator  may,  under  a  proper  order  of  the  County 
Court,  institute  proceedings  to  set  aside  a  sale  or  transfer  of 
any  property,  real  or  personal,  made  by  the  testator  or  inte»- 
tate  in  his  lifetime,  with  intent  to  hinder  or  defraud  credi- 
tors, yet  he  can  only  do  so  when  the  assets  of  the  estate  in  hia 
hands  are  insufficient  to  satisfy  the  funeral  charges,  expanses 
of  admJB  istrat'  on ,  and  the  claims  against  the  estates 
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It  is  nigedy  by  ^cmiiiBel  for  appellaat,  that  if  executors  can- 
not maiBtain  ejectment  to  recover  the  poeasession  of  the  lands 
of  the  deceased,  that  §  1088  of  the  probate  law  is  of  no 
▼alne;  bat  this  conclnsion  does  not  follow.  Sections  1089| 
1090,  1091  and  1092,  provide,  to  the  effect^  that  any  person 
having  possession  of  any  property  belonging  to  an  estate  may, 
upon  a  proper  application  of  an  executor  or  administrator, 
be  brought  into  the  County  Court  under  a  summary  proceed* 
ing  to  give  a  true  account  thereof ;  and  again,  the  '^Eorcible 
Entry  and  Detainer  Act"  gives  a  remedy,  and,  whether  ade- 
quate or  not,  seems  to  be  more  applicable  to  cases  for  posses- 
sion than  the  act  under  which  this  action  is  brought,  and  has 
been  followed  in  some  of  the  other  States.  (27  Arkansas, 
460.) 

The  second  assignment  of  error  covers  the  principal  ground 
upon  which  the  decision  of  the  court  below  was  based,  to  wit: 
That,  under  the  provision  of  the  will,  in  this  case,  the  defend- 
ant is  entitled  to  the  possession  of  the  premises  described  in 
fhe  complaint,  until  the  same  is  disposed  of  by  the  executor. 
It  is  elaimed,  by  counsel  for  appellant^  that  the  language  of 
§  1088  is  broad  enou^  to  entitle  the  executor  to  the  posses- 
sion of  the  land  in  question  as  against  the'  respondent^  not- 
withstanding the  express  provision  in  the  will  (under  which 
the  appellant  is  acting)  that  the  respondent,  widow  of  the  de- 
ceased, shall  have  the  use  thereof  until  the  same  is  disposed 
of  by  said  executor. 

Taking  §  1088  of  the  Code  alone  and  the  construction  con- 
tended for  by  counsel  might  be  correct;  but  in  construing 
statates  it  is  our  duty  to  so  construe  them  as  to  make  all  the 
provisions  relating  to  the  same  subject  harmcaiize,  if  possible, 
ttd  give  each  its  due  effect,  and  when  we  consider  that  un- 
der §  1,  p.  788,  of  the  Code  on  the  subject  of  wills,  it  is  pro- 
vided that  every  person  of  twenty-one  yeaars  of  age,  and  of 
8(nmd  mind,  may  dispose  of  all  of  his  property  by  will,  and 
that  all  courts  and  others  concerned  in  its  execution  shall 
have  due  regard  to  the  directions  of  the  will,  and  the  true  in- 
terests and  meaning  of  the  testator,  it  is  plain  that  the  pro- 
vision in  this  will  ought  to  be  carried  into  effect  unless  in 
plain  violation  of  law. 


I 


264  ]GhjupHB£TS  V.  Ta'Tlok;  [S  Oregon 

The  provision  that  the  widov  onA  children  of  tbe  deeeaaed 
should  have  the  use  of  the  land  in  question,  until  diapoeed- 
of  by  the  executor,  is  itwlf  a  commendable  one  and  in  no-' 
wise  interfered  with  tJie  executor  in  tho  perforanance  of  biA 
duties  towards  the  creditors  of  the  estate,  for  after  diepoeing 
of  all  the  personal  property  belonging  to  the  estate,  if  there 
were  debts  still  unpaid,  he  could^  by  making  a  proper  show- 
ing to  the  County  Court,  obtain  an  order  therefrom  to  sell 
the  land  in  question,  and  it  was  his  duty  to  do  so.  The  will 
does  not  undertake  to  deprive  the  executor  of  the  power  or 
right  to  sell  the  land  or  even  to  rent  it,  but  simply  provides- 
that  until  be  does  dispose  of  it  ihe  widow  and  children  shall 
have  the  use  of  it. 

If  the  plaintiff  in  this  case,  acting  as  executor,  had,  under 
a  proper  order  of  the  County  Court  of  Washington  County, 
sold  the  premises  in  question,  and  this  action  had  been 
brought  by  the  purchaser  at  the  executor's  sale,  after  obtain- 
ing his  deed,  the  case  would  then  be  within  20  Cal.  620,  re- 
ferred to  by  counsel  for  appellant,  and  there  would  be  no 
doubt  of  his  right  to  recover ;  or  if  he  had,  acting  as  executor, 
leased  the  premises  in  question,  his  tenant,  I  think,  under  a 
proper  proceeding,  could  recover  the  possession  thereof  from 
the  defendant ;  but  the  case  at  bar  is  entirely  different  fronk 
either  of  the  cases  put,  and  h^ice  the  same  rule  does  not  ap- 
ply- 

Hiere  is  no  doubt  that  under  our  statute  the  exsciit/»  or 
administrator  is  entitled  to  the  possession  of  the  property  of 
the  deceased  for  the  purposes  of  administrati(Hi ;  such  is  the 
general  rule.  It  is  also  true  that  a  testator  cannot  dispose  of 
his  pn^rty  by  will  or  otherwise  so  as  to  place  it  beyond  thei 
reach  of  his  creditors,  or  evade  the  payment  of  bis  just  debts, 
for  "a  man  must  be  just  before  he  is  generous." 

But  as  I  view  this  case  the  provision  in  the  will  does  not 
attempt  to  place  the  property  beyond  the  control  of  the  execu- 
tor, nor  exempt  it  fnnn  the  payment  of  the  debts  of  the  tea- 
tator,  and  may  be  construed  in  harmony  with  §  1088  of  our 
Code,  and  allowed  to  stand. 

Judgment  affirmed. 
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THE  SPKINQFIELD  MILLING  COMPANY,  KeBpond- 
eut,  V.  LANE  COUNTY,  Appellant 

Pdbuo  CbsFORATioiTB — ^KoT  LIABLE  XJFos  licPLiXD  CbNTBACis. — Where 
work  is  done  upon  the  streets  of  a  dty,  liability  does  not  follow 
from  the  fact  that  the  stneto  an  thereby  improved,  and  snch  dty 
thereby  benefited.  The  enjoyneut  and  use  of  such  improvemegtits 
constitutes  no  such  eridenoe  of  aoo^tance  as  to  create  a  liability 
against  the  corporation. 

SciTCTS — ^Whxn  PEkuEUPTORt. — ^Wheu  a  public  body  or  officer  has  been 
dothed  by  statute  wltii  power  to  do  an  act  whidi  concerns  the  publie 
interest,  the  execution  of  the  power  is  a  duty,  and  though  the 
phraseology  of  the  statute  be  permissiTef  it  is  nevertheless  to  be 
held  peremptory, 

OouRTT  Bbidoks — ^How  1IU8T  BE  Kepaibed. — ^Undcr  the  act  of  October 
11,  1868,  relating  to  the  erection  and  repairing  of  county  bridges, 
immediate  repairs,  called  lor  by  any  emergency,  are  left  to  the 
discretion  of  the  county  Judge,  and  may  be  done  by  private  contract 
All  other  repairs  and  the  oonstruction  of  new  bridge  must  be  done 
by  contract  let  to  the  lowest  Udder,  unless,  through  the  road  super- 
visor, in  the  special  cases  provided  for  by  the  act  of  1866. 

Appeal  from  Lane  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Thompson  ^  FUch,  for  Appellant 

G.  B.  Dorris,  for  Hespondent 

By  the  Court,  SHATTtroK,  J. : 

This  is  an  action  at  law  tried  in  the  court  below  upon  is- 
sues of  fact  before  the  court,  without  a  jury.  The  flT><1iTigiji 
of  tbs  court  below  are  as  follows: 

"L  That,  at  the  January  term,  1874,  of  the  County  Court 
of  Lane  County,  State  of  Oregon,  said  court,  in  the  transac- 
tion of  county  business,  made  the  following  order,  to  wit: 

**'In  the  Matter  of  Bridge  acroes  Willamette  River  at  or 
f^ear  Springfield.-^ At  this  itij J  after  consideration  by  the 
court,  it  is  ordered  that  A.  S.  Powers  be,  and  he  is  hereby  ap- 
pointed superintendent  of  the  oonstruction  of  a  bridge 
across  the  Willamette  Biver  at  or  near  Springfield,  Lane 
County,  Or^^n,  and  is  vested  with  the  usual  powers  pro- 
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vided  by  law,  subject  to  the  following  conditions,  to  wit: 
Tbe  said  A.  S.  Powers,  as  Buch  ^guperintendent,  is  hereby  au- 
thorized to  let  the  contract  for  tbe  constructivn  of  aaid  bridge, 
stipulating  that  the  contractors  shall  receive  one-half  of  the 
contract  price  from  Lane  County,  and  the  other  half  in  sub- 
Bcriptions  from  citizens,  with  the  express  onderstandiDg  that 
said  Lane  County  is  not  to  be  responsible  for  the  payment  or 
collection  of  said  subscription,  nor,  in  any  case,  for  the  pay- 
ment of  any  sum  greater  than  oae-half  of  the  contract  price 
for  conBtructing  said  bridge ;  and  A.  S«  Powers  is  to  reeeive, 
for  bie  services  as  such  superintendent,  in  full  satisfaction 
for  the  aame,  one  hundred  and  fifty  dollars ;  the  said  bridge 
to  be  on  the  plan  of  Smith's  Patent  Truss  Bridge;  the  aupei^ 
intendent  to  be  subject  to  the  direction  of  the  County  Court' 

"2.  That  on  t^e  4tli  day  of  March,  1874,  said  Powers  en- 
tered into  a  contract  on  behalf  of  said  Lane  County,  with 
the  Pacific  Bridge  Company,  toi  construct  the  bridge  referred 
to  in  said  order;  that  by  said  contract,  said  Pacific  Bridge 
Company  agreed  to  furnish  the  material  for  said  bridge,  ex- 
cept lumber  for  the  aprons  thereof,  and  construct  the  same, 
for  which  they  were  to  receive,  from  aaid  Lane  County,  the 
sum  of  five  thousand  three  hundred  dollars. 

"3.  That  in  August,  1874,  said  Powers  pun^ased  of  the 
plaintiffs, for  tbe  defendants,  the  lumber  for  which  thiaaoti<xi 
is  brought,  and  tlie  same  was  used  in  tbe  construction  of  the 
aprons  to  said  bridge,  with  the  knowledge  and  oonee^it  of  the 
defendant  herein. 

"i.  That  the  value  of  the  lumber  so  purchased  of  plain- 
tiffs and  used  hy  defendant,  is  $158.44. 

"5.  That,  at  tbe  September  term,  1874,  of  said  Count? 
Court,  the  plaintiff  presented  his  bill  for  the  lumber  above 
referred  to,  and  said  bill  was  disallowed,  except  eighty  dol- 
lars, which  the  plaintiff  refused  \o  accept." 

As  conclusions  of  law  the  court  found : 

1.  That  the  defendant,  by  accepting  and  nsing  tibe  lumber 
mentioned  in  the  complaint,  became  liable  to  the  plaintiff  for 
the  value  thereof. 
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2.  That  the  plaintiff  is  entitled  to  a  judgm^it  against  the 
defendant  for  the  sum  of  $158»44. 

The  plaintiff  had  judgment  upon  these  findings  and  the 
defendant  (Lane  County)  appealed. 

The  plaintiffs  place  their  right  to  recover  on  the  gfouifd 
tiat  the  superintendent  Powers  made  a  eontract  for  the  Ixm^ 
\  ber  with  plaintiff  which  the  defendant,  by  accepting  the 

bridge  and  offering  to  pay  part  of  tiie  price  of  the  lumber, 
ratified  and  adopted  as  the  contraet  of  the  county.  This 
amounts  simply  to  an  implied  contract  ari^ng  fnxn  aUegsd 
benefits  received. 

The  general  doctrine  unquestionably  is,  tiiat  when  one  re* 
eeives  the  benefit  of  another's  work  or  property,  he  is  bound 
to  pay  for  the  same,  and  this  doctrine  applies  as  well  to  oor* 
porations  as  to  iiNfividuals  in  cases  where  there  is  no  restric- 
tion imposed  by  law  upon  the  corporation  against  making  in 
direct  terms  a  contract  Like  the  one  sought  to  be  implied;  but 
where  there  exist  legal  restrictions  which  disable  a  corpora- 
tion to  agree  in  express  terms  to  pay  money,  the  law  will 
not  imply  any  such  agreement  against  the  corporation.  (Bror 
dy  V.  The  Mayor,  2  Bosworth,  173 ;  Zottman  v*  Scm  Frant 
Cisco,  20  CaL  102-105.) 

This  rule  may  sometimes  work  a  hardship  upon  a  con- 
tractor, who,  without  having  considered  whether  the  law 
has  been  complied  with  or  not,  has  performed  labor  or  fur- 
nished material  for  a  public  corporation^  and  expects  com- 
pensation therefor,  the  same  as  if  it  had  been  done  or  fur- 
nished for  a  private  individual.  But,  nevertheless,  ihe  au- 
thorities hold  that  a  contractor,  no  less  than  the  officers  of 
a  municipal  corporation,  when  dealing  in  a  matter  ex- 
pressly provided  for  by  law,  must  see  to  it  that  the  law  is 
complied  with.  Where  work  is  done  without  authority 
npon  the  streets  of  a  city,  liability  does  not  follow  because 
the  streets  may  be  improved  thereby  or  their  use  continued. 
Such  continued  use  constitutes  no  such  evidence  of  accept- 
ance as  to  create  a  liability  against  the  corporation.  (20 
Cal.  107.) 

We  are  of  the  opinion  that  the  same  rules  of  construction 
whidi  apply  to  and  control  the  charters  of  municipal  cor 
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porations,  and  the  action  of  municipal  officen,  are  applicable 
to  counties  and  should  control  Counfy  Courts  in  the  manage* 
ment  of  county  businese. 

The  question  here  now  presented  is  whether  or  not  the 
contract  sued  on  is  a  matter  expressly  provided  for  by  law, 
and,  for  that  reason,  subject  to  the  principles  and  rules  juat 
announoed.  Counsel  for  the  plaintiffs  insist  that  it  is  not 
He  contends  that  the  power  oonferred  on  the  Counly  Court 
to  provide  for  the  construction  of  bridges  and  to  appropriate 
money  therefor  is  a  general  power,  and  that  the  provisions 
of  law,  relative  to  the  mode  of  proceeding,  are  merely  direc- 
tory and  in  no  way  restrict  or  control  the  discretion  of  the 
court  in  regard  to  the  mode.  Here  is  the  gist  of  this  whole 
case,  and  upon  our  construction  of  the  law  of  this  State,  in 
this  particular,  the  rights  of  the  parties  to  this  action  de- 
pend. 

The  statutes  of  this  State,  relating  to  this  subject,  are  as 
follows : 

The  act  of  October  11,  1862,  §  8.70,  subdivision  4,  page 
283,  General  Laws,  1872,  provides  that  "the  County  Court 
has  authority  and  power  to  provide  for  the  erection  and  re- 
pairing, within  the  county,  of  public  bridges  upon  ajiy  road 
«  highway  established  by  public  authority." 

The  act  of  17th  October,  1862,  designated  as  §  71, 
page  737,  General  Laws,  provides  that  "the  County  Courts 
of  the  several  counties  in  this  State  be,  and  they  are  hereby 
authorized  to  apply,  in  their  disoretiMi,  any  moneys  in  the 
county  treasury,  not  otherwise  appropriated,  toward  de- 
fraying the  expense  of  the  building  or  repairing  bridges  oa 
any  of  the  coun^  or  State  roads  within  th^  reflective 
counties." 

Section  72,  page  787,  provides  that  "the  County  Court 
may  appoint  some  suitable  person  to  superintend  the  let- 
ting and  building  and  repairing  and  receiving  the  bridge 
when  done.  When  a  bridge  is  to  be  built  said  superintend- 
ent shall  put  up  three  notices  in  the  county  at  least  twenty 
days  prior  to  the  time  of  lotting  such  bridge,  one  of  whidi 
shall  be  posted  in  tbe  neighborhood  where  the  bridge  is  to 
be  built  or  repaired,  which  notice  shall  state  the  general 
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plan  of  said  bridge  and  statement  of  tbe  propoeed  repaiafs^ 
alao  the  tiaooe  and  place  of  letting  the  same,  wbich  shall  be 
let  to  the  lowest  responsible  bidder  at  pablie  oixteiy,  and 
when  said  bridge  is  completed  the  superintendent  shall  giye 
the  undertaker  a  certificate  for  the  same^  if  in  hia  judgment 
the  bridge  has  been  built  or  repaired  according  t6  contract, 
and  make  due  report  thei^eof  to  the  Oounty  Court,  which  cer- 
tificate shaill  be  a  voucher  to  the  court  to  pay  the  money; 
provided^  however,  that  whenever  in  the  discretion  of  the 
connty  judge  an  emergency  may  require  it  he  may  authorise 
repairs  without  such  notice.*' 

The  next  section  in  the  same  act  provides  for  the  oon* 
struetion  of  bridges  over  streams  forming  the  boundaiy4ine 
between  two  counties,  and  is  not  quoted  here  at  length,  hav- 
ing no  immediotiB  bearing  upooi  the  question  before  us. 

There  is  another  provision    (§   40,   page  S9,   Pamphl^ 
Laura  of  1865),  as  follows:     '^When  it  shall  appear  to  the 
satisfaction  of  any  County  Court  in  this  State,  at  any  Tegular 
session  thereof,  by  application   of   any   supervisor  in  said' 
connty  to  the  above-named  court,  tiiat  the  construction  of  a 
bridge  or  bridges  of  ten  feet  span  or  more  is  required  to  be 
made  on  the  public  highways  in  his  district,  the  court  shall 
order  that  as  soon  as  said  bridge  or  bridges  shall  have  been 
made  of  good  sound  timber  of  proper  size,  and  piit  tc^ther 
in  a  good  and  substantial  manner,  and  covered  With  soumd 
plank  at  least  two  inches  thick,  and  not  less  than  twelve  feet 
long,  and  well  spiked  down,  shall  cause  to  be  paid  to  the  said 
supervisor  the  sum  equal  to  the  original  cost  of  the  plank 
and  spikes  so  used,  which  shall  be  applied  in  payment  of  the 
same  out  of  any  money  in  the   county  treasury   not  other- 
^  appropriated ;  or  for  want  of  money,  county  orders  may 
1»  iasned  in  place  thereof;  and  any  person  subject  to  per- 
form road  labor  shall  perform  the  same  upon  any  road  in 
4e  district  whidi  the  supervisor  may  designate  in  his  notice 
to  perform  work  on  the  road."     This  act  has  not  been  printed 
in  the  body  of  the  compilation  of  our  laws  in  1872,  but  ap- 
pears in  a  marginal  note  with  some  comments  by  the  com- 
pilers.    We  may  remark  in  passing  that  until  some  question 
^  made  in  a  proper  mode,  concerning  the  validity  of  thia 
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act,  tfaift  Court  will  treat  it  as  one  of  the  lawa  in  force  in  thU 
State;  and,  in  any  event,  we  litJd  the  authoritative  text  of 
the  laws  to  be  the  original  acta.  The  functions  <^  the  com- 
pilets  were  "to  collect  these  laws,"  not  to  write  CMnmentariea 
or  deliver  judgments. 

The  above-cited  provisifms  are  all  the  ezpresa  provisions 
c^  the  statutes  relating  to  the  subject  of  building  and  repair- 
ing bridges  on  the  highways  in  thia  State.  The  act  of  1865 
last  cited  does  not  appear  to  be  relied  upon  by  plaintifi's 
counsel,  and  if  it  were,  we  should  hold,  upon  the  views  we 
entertain  of  the  general  subject,  that  it  would  not  strengthen 
the  positions  whidi  plaintiff  assumes.  It  is  an  act  provid- 
ing for  a  clasd  of  cases  entirely  different  from  the  one  before 
us.  It  provides  for  the  appropriation  of  money  at  a  r^u- 
lar  term  of  tlie  court  to  pay  for  material  fumidied  and  laid 
down  upon  a  public  bridge,  upon  the  application  and  certifi- 
cate of  the  road  supervisor,  an  officer  bound  to  faithfulness 
1^  the  sanction  of  an  oath  and  the  obligati<HiB  of  a  bond, 
which  is  not  this  case  at  all. 

The  proceeding  under  consideration  must  then  have  been 
authorized  by  the  acts  of  1862,  above  quoted,  or  it  must  fail 
as  being  unauthorized.  To  these  acts  attention  is  bow  di- 
rected. 

It  is  to  be  observed  that  die  agent  or  superintendent, 
Powers,  not  only  failed  to  comply  with  the  requirements  of 
these  acts,  in  respect  to  letting  the  contract  for  this  lumber 
to  the  lowest  bidder,  but  lie  also  contravened  the  expiess 
conditirais  of  the  order  appointing  him.  The  order  declared 
that  Lane  County  was  not  by  any  act  of  the  superintendent 
"in  any  case"  to  be  made  responsible  for  more  than  one- 
half  of  the  contract  price  of  constructing  the  bridge,  hut 
this  superintendent  undertakes  to  bind  the  county  for  the 
whole  price  of  this  lumber.  It  is  suggested  that  the  apnms 
were  not  a  part  of  the  bridge  and  not  properly  within  the 
terms  of  the  provision  for  making  a  contract  for  construc- 
tion. If  this  is  true,  which  is  not  conceded,  then  Powers 
was  a  mere  stranger  undertaking  to  buy  lumber  in  the  name 
of  Lane  County;  and  beoeuae  he  has  laid  it  down  upon  the 
highway,  and  the  public  travel  is  thereby  facilitated,  he  Is 
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seeking  to  impose  upon  the  county  the  obligation  to  pay  for 
it  And  if  Powers  could  do  this,  every  man  In  the  county 
could  do  likewise  and  secure  for  himself,  as  well  as  the 
public,  a  plank  road.  The  absurdity  of  such  a  jHwition  ia 
manifest. 

The  act  of  Powers  in  purchasing  this  lumber,  in  the  man* 
ser  he  did,  was  clearly  unauthorized  by  any  express  provis* 
ion  of  law  or  order  of  the  Counfy  Court.  If,  however,  we 
were  to  rest  the  matter  upon  the  ordinary  rules  of  principal 
and  agent,  this  unauthorized  act  of  the  superintendent  might 
be  considered  ratified  by  the  county  in  allowing  the  lumber 
to  be  laid  down  in  the  bridge,  and  in  the  continued  use  of  it 
as  a  part  of  the  public  highway. 

The  view,  however,  which  we  take  of  the  statutes,  pre- 
cludes the  application  to  this  case  of  the  ordinary  rules  of 
principal  and  agent,  as  well  as  of  the  rule  of  implied  promise 
arising  from  benefits  received. 

In  construing  these  statutes  of  1862,  the  first  point  to  be 
BCttfed  k  the  meaning  and  f €troe  of  the  word  ^'may''  in  the 
first  clause  of  §  72  (page  78f7,)  which  says  that  ^^the  County 
Court  may  appoint,"  etc. 

There  can  be  no  questi<m  but  that  the  County  Court  has 
been  invested  with  this  power  of  providing  for  the  construc- 
tion and  repair  of  bridges,  and  of  appointing  a  superintend- 
ent  in  such  a  case,  for  the  public  good,  and  that  the  construc- 
tion and  repair  of  bridges  concerns  the  puUic  interests.  The 
public  are  also  interested  in  having  the  public  works  done 
ftt  the  lowest  price,  so  Ihey  be  well  done,  and  surely  no  one 
can  doubt  the  wisdom  or  importance  of  requiring  the  super- 
intendent to  advertise  for  bids,  and  to  let  the  contract,  to 
the  lowest  responsible  bidder  at  public  outcry."  This  mode 
^(  proceeding  prevents  jobbery  and  favoritism,  and  such 
vas  the  manifest  intention  of  this  provision  of  the.  statute. 
This  being  so,  we  hold  that  may  in  this  statute  means  nwst, 
upoD  the  principle  recognized  by  good  authority  that,  when 
fl  public  body  or  officer  has  been  clothed  by  statute  with 
power  to  do  an  act  which  concerns'  the  public  interest,  the 
cxecntion  of  the  pow€r  is  a  duty,  and  though  the  phraseology 
of  the  statute  be  permissive,   it  is  nevertheless  to  b&  held 
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peremptory.      (Smitb'a  Com.  727-739;  S^d^ick  StaL  and 
C<Mi8t  Law,  438.) 

Or,  if  that  doctrine  be  deemed  doubtful  asa  geDeral  rule, 
-we  still  hold  tliat  the  true  intent  of  the  Lc^slature,  as 
expressed  bj  this  statute,  is  to  prt)vide  in  all  cases  of  con.- 
.  stmcting  or  repairing  bridges  (when  the  act  of  1&65  is  not 
followed)  an  imperative  rule  of  proceeding  for  the  County  i 
Court  The  ajot  first  oontaiDS  a  general  grant  of  power  over, 
the  subject;  then  an  antliori^  is  given  to  appoint «  superi. 
intendent;  them  it  is  provided  tbet  "when  a  bridge  is  to'ht 
built"  the  contract  tberefpr  shall:  be  let  upon:  {lubUc  notioa: 
and  ■  "puMie  outcry,"  to  the  lowest '.nesponsible  bidder. 
There  is  also  a  proviso  allowing  theooun^  }udge,'in  cases  of 
emergency,  to  authorize  repairs  XvidiouJ:  public  notice.  Here 
is  provision  made  for  the  whole  matter.  Immediate  repairs, 
called  for  by  my  emergency,  are  left  to  the  discretion  of  the 
county  judge,  and  may  evidently  be  done  hy  private  contract  ■ 
All  oiber  repairs  and  the  coostinctioa  oi  new  bridges  moat 
be  done  by  eontnct  let  to  the  Icrwest  bidder,  unkte  -throng  - 
the  rtKid  BuperviBor,  ia  the  special'.caaes  provided  for  by  tbe 
act  of  1865.  ■ 

This  view  is  confirmed  by  the  consideration  that  the 
Comity  Court,  in  the  exercise  of  the  jurisdiction  pertaining 
to  county  commissionerB  to  transact  county  businete,  hsa 
only  such  powers  as  the  statute  <has  given  it,  including  also 
such  implied  powers  as  are  necessary  to  oarry  into  efieot 
the  powers  expressly  granted.  And  it  seems  to  be  the 
settled  doctrine,  sanctioned  by  the  cases  cited  on  the  argu- 
ment, that  when  a  statute  confers  upon  an  inferior  tribunal 
a  power,  and,  at  the  same  time,  prescribes  a  mode  of 
exercising  that  power,  tbe  mode  becomes  the  measure  of  the 
power,  and  such  mode  must  be  substantially,  if  not  strictly, 
followed. 

Looking  at  this  case  from  the  point  of  view  here  presented, 
the  transaction  pertaining  to  this  lumber  is  one  outside  of 
any  of  the  modes  of  proceeding  prescribed  for  the  County 
Court,  and,  being  outside' of  the  inoife,  is  outside  of  tbe 
jurisdiction.  The  county  had  no  power  to  make  such  a 
contra^  with  the  plaintiffs,  as  is  alleged  to  have  been  made 
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*  •         <  •  •  •  « 

by  Powert,  and,  having  no  potvef  to  tnakd  it  origmfcUy,  it*^ 
could  not  ratify  any  unittrtho^ized  act  of  PKyvwrt  ia  r^specd  • 
to  the  same  matter,  and'for  this  reiUK>il  na  ittipiied  promise ) 
or  obligation  can  be  raiseki  and  imposed  u{lon  the  cotintf  ' 
in  the  niatter.    ■'  /'/'i'  *  . !. 

It  ifoMowB  from' these  views,  thati  ^e  con<dtteibii:,oi  hm  an-^' 
nounoed  by  the  court  below  was  incorrect^  and  the  ju^^ent' 
must  be  reversed.  v    ,      . 
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WmiAM:  SELLERS,  Keapondcntv  v.  THE  CITY  OF. 

.»  .       COHVALLIS, '  Appellant      >*  :        . 

.    • .  .  •       ■  ■     •  ■  •     .    .        ';••••).' 

Appeal— 31at  be  Taken  fboic  Kxcordeb. — The  recorder  of  the  city  bt* 

Corrallis  is  ^  dfficio  a  justice  or  th^  peaces,  and  «b' appeal  will* 

• .  He  fRND  liif.jiidgBieAt*  to  fcUe  ,Civ€iit  'Couit.       • 

BiviKw  AJXD  Appeal  not  Concubbent  fRsu^as.-r'ni^i  jwrit.pf  reviews 

will  not  lie  where  the  right  of  appeal  exists.    The  decision  of  this 

Court  in  Schiroti  d  Oroi^.y,  PhUUppi  d  Oplei^uini  ^vermled  so 

Itr  as  it  holda  that  appeal  and  review  are  concurrent  remedies. 

'    The  decision  of  this  Court  inEvanaY.  Christian  (4  Ore.  S75),  fdr 

firmed. 

'•     .  .  •  .    •  • 

Appjeai,  from  Benton  County. 

On  the  27th-  day  of  Angust>  1878,  Sellers,  the  respond*' 
6nt,  at  the  suit  of  the  city  of  Cotvallis,  was'  &ied'  in  the  sum 
of  twenty-five  dollars  and  costs  for  the  violatioti  of  a;  city  or- 
(finanoe  prohibiting  the  disposal  of  spirituous  or  tiialt  liqiiors,  ■ 
in  a  tippling-house  or  bar-room,  later  in  the  evening  than  ten  • 
o^doci. 

On  the  80th  day  of  Auguif,  1873,  Sellers  6ue<l  out  a  writ 

rf  review,  in  the  Circuit  Court  for  Bentoii  County,  to  iet 

^de  and  reverse  the  judgment  of  the  city  x^eeorder  in  im^ ' 

posing  said  fine.     In  the  Circuit  Court,  counsel  for  the  city 

moved  to  dismiss  said  writ  of  review  for  the  reason   that 

'Wd  plaintiff  William  Sellers  had  a  plain,  spee^-and  ad«^ 

equate  remedy   by   appeal    for   all  the  irregularities-  oom-^ 

plained  of  in  said  proceeding  before  the  recorder."     The 

Circttit  Court  overruled  said  motion,  and  afterwards  wn- 

dcied  a  judgment  reversing  the  j^idgment  of  the  RecoWer'si 

Ooort  and  adjudging  the  costs  in  the  proceeding,  by  writ  of 
S  Oregon— IS 


2T4 


Sellebs  v.  Cittof  Cobvallis^      [6  Oregon 


■ 
4 

•4 
itt 

I 


ik 


•         !     4 


review^  against  the  oity  of  CorvalUsi  from  vfhioh  judgment 

s 

and  ruling^  tke  city  appeals  to  this  Courts  assigning  numer- 
ous errors,  but  relying  on  nonei  upon  the  aigument  herei 
except  the  fourth,. which  r^ads;  ''The  respondent's  remedy 
for  the  matters  complained  of,  was  by  appeal  from  the  sen; 
teikoe  and  judgment  of  the  recorder,  and  not  by  writ  of 


w 


iieyiew. 

B.  8.  Strdhan,  for  Appellant 

In  support  of  the  fourth  assignment  of  error  the  following 
autiboritiea  are  cited:  Civil  Code,  §  575;  Cctrvallis  Charter, 
§  8;  Gray  et  cU.  v.'Sehapp,  4  CaL  185;  Clary  v.  Hoagland, 
13  Cal.  173 ;  People  v.  Shepard,  28  Cal.  115 ;  Fogg  v.  Par- 
her,  11  Iowa,  18 ;  Evana  v.  Christian,  4  Or.  875 ;  The  City 
of  Dubuque  v.  Rebmaai,  1  Iowa,  444;  Conbay  v.Iowa  City, 
2  Iowa,  90 ;  Jusl  Code,  ch.  11. 

F.  A.  Chenoweth,  for  Respondent 

1.  That  no  appeal  is  g^ven  by  statute  from  a  judgment  of 
the  city  recorder. 

2.  Said  fine  and  proceedings  before  the  city  recorder  were 
void  on  their  face.  (1  Dillon  on  Munip.  Cor.,  %  868;  8  Va. 
6^1 ;  8  Or,  487 ;  Jus.  Code,  ch.  12,  §  119.) 

8.  Appellant  waived  any  supposed  error  in  overruling 
the  motion  to  dismiss,  by  proceeding  to  the  trial  on  the  mer* 

By  the  Court,  Bonham,  C.  J. : 

It  is  claimed  by  counsel  for  respondent  that  there  is  no 
express  authority  anywhere  given  to  appeal  from  the  judg- 
ments' of  the  recorder  of  the  city  of  Corvallis,  and  that  §  8 
of  the  charter  of  said  city  does  not  confer  the  right,  and 
therefore,  the  dily  remedy  is  by  writ  pf  revi^.  If  counsel 
for  respondent  is  correct  in  this  position,  then  the  writ  was 
properly  granted  in  this  case. 

But  we  think  this  position  of  counsel  is  untenable.  It 
is  declared  in  §  8  of  the  charter  of  the  city  of  CorvalUa, 
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that  "the  recorder  aliall  have  jurisdiction  over  all  violations 
of  city  ordinances,  and  may  hold  to  bail,  fine,  or  oonunit  per- 
sons found  guilty  thereof;  and  within  the  city  shall  have  ju- 
risdiction and  powers  like  a  justice  of  the  peace,  and  the  law 
governing  justices  of  the  peace  shall  apply  as  far  as  prac- 
ticable to  all  his  proceedings." 

Chapter  XI  of  the  Gkneral  Laws  of  Oregon,  page  477,  pTO- 
vides  for  appeals  from  justices  of  the  peace  in  criminal  cases 
and  is  a  part  of  the  laws  referred  to  in  §  ft  of  said  city  char- 
ter, by  which  the  city  recorder  is  to  be  governed  in  his  pro- 
ceedings. The  right  of  appeal  is  an  important  and  valuable 
right,  and  we  cannot  think  that  the  Legislature  ever  contem- 
plated withholding  it  from  the  judgments  of  the  recorder  of 
the  city  of  Corvallis. 

The  only  other  question  presented  in  this  case  is  whether 
the  court  below  had  authority  to  grant  the  writ  of  re'^iew  at 
the  time  when  it  was  ordered.  The  recorder  rendered  his 
judgment  against  Sellers  on  the  27th  day  of  August,  1873, 
and  three  days  thereafter  the  writ  of  review  was  issued.  Sel- 
lers might  have  appealed  from  the  judgment  rendered  against 
him  within  thirty  days  from  the  date  of  its  rendition.  This 
Court  held,  in  Evans  v.  Christian  (4  Or.  375),  that  the  writ 
of  review  would  not  lie  in  a  cause  so  long  as  the  right  of  ap- 
peal existed,  and  overruled  the  dictum  in  Sehirott  &  Oroner 
V.  PhUlippi  &  Coleman  (8  Or.  484),  that  appeal  and  review 
were  concurrent  remedies.  We  think  that  the  decision  of 
this  Court  in  Evans  v.  Christian  was  conect|  and  that  it  ia 
decisive  of  this  case. 

Judgment  reversed. 


JAMES  HURST,  Appellant,  v.   HARRIET  E.  HAWN, 

Respcmdent. 

BiPKAL  or  Statute  bt  Implication. — When  two  statutes  that  are  in 
conflict  are  enacted  by  the  Legislature  upon  the  same  general  sub- 
ject, the  last  enactment  furnishes  the  rule  of  action  and  repeals 
the  prior  act  by  implication,  so  far  as  th^  conflict. 

PUrEKEACB  TO  APPLICANT  FOB  SCHOOL  LANDS. — ^Upon  an  application  to 
the  Board  of  School  Land  Commissioners  to  purchase  a  part  of  the 
thirty-flixth  section   (school  land  under  the  law  of  1868,  the  first 
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BppUomt'Ia  entUled  to  pt^tet^net  after  the  dx  montbi  Imts  az' 
pired  In  wlilch  settlers  are  required  to  mkke  tpplication. 
DisciBioiT  OF  BcHooi.  Ijiim  Coumissionxbs  ib  conclusite  opoh  thc 
BiATwi—liM  deciBloQ  of  the  Board  of  Sehool  Land  ContiiilaM<»ieia  is 
final  HO  far  aa  the  imtereat  ol  the  State  is  ttntucnei,  hut  doM  net 
prevent  a  party  from  ahowiug,  in  a  proper  .pfoceeding,  that  *  daad 
made  by  the  board  was  obtained  throagh  fraud  or  upoD  falae  tastl- 

App(:ai,  from  Wasco  Coun^. 

Harriet  E.  HavD,  the  respondent  berein,  commenbed  an 
action  at  law  in  the  Circuit  Court  for  Wasco  County  at  the 
November  term  thereof,  1874,  against  James  Hurst,  the 
appellant,  to  recover  possessitm  of  certain  real  proper^  de- ' 
scribed  in  her  oconplaint.  After  filing  as  answer  in  said 
action,  the  appellant  filed  his  bill  in  equity  in  tlie  nature  of 
a  Cross-bill  to  said  action,  setting  up  tiie  fact  that  tie  laiid 
in' queMion  "^as  a  part  of  section  thirty-six;'  that  it  waa 
school  land ;  thdt  he  had  been  in  possession  of  tbe  same 
since  November,  1888;  that  the  said  land  wa8  surveyed 
about  February,  1860;  that  about  the  month  of  November; 
lfi70,  he  made  an  application  to  the  Board  of  Land  Com- 
missioners for  the  sale  of  school  lands  of  the  State  of  Oregon 
to  purchase  the  same;  and  that  about  a  month  prior  to  the 
time  of  his  application'  to  purchase  said  land  the  respondent ' 
herein  had  made  an  application  to  said  board  to  ptirchase 
the  same  land. 

It  is  then  averred  that  respondent's  application  to  the 
school  board  was  defective  and  insufficient  in  this,  that  said 
application  was  not  accompanied  by  the  affidavit  of  the  re- 
spondent herein,  or  any  one,  that  she  was  a  settler  on  raid 
tract  of  land. 

The  bill  then  avers  that  notwithstanding  said  defect  in 
respondent's  application,  and  nothwithstaitding  appellaot'e  - 
application  to  purchase  said  land,  said  Board  of  Land  Com- 
missioners did  sell  and  convey  to  respondent,  about  No- 
vember, 1873,  said  land.  And  after  an  allegation  that  the 
action  of  the  Board  of  School  Commis^oners  was  illegal, 
the  hill  prays  the  court  to  adjudge  and  decree  that  the  de- 
fendant therein  (respondent  herein)  shall  convey  the  land 
in  controversy  to  the  plaintiff  in  said  bill  (appellant  herein) 
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on  his  paying  to  respondent  the  sum  paid  by  her  to  the  State 
of  Oregon. 

To  this  bill  there  was  a  general  demurrer  interposed  by 
the  defendant  therein,  which  was  sustained  by  a  pro  forma 
decision  in  the  court  below. 

Humaeon  ^  Condon  and  N.  H.  Oates,  for  Appellants 
/.  G.  Cartwright,  for  Bespondent 

By  the  Court,  Buewbtt,  J. : 

Hie  question  presented  by  this  appeal  is,  which  of  these 
parties  was  legally  entitled  to  purdiase  the  land  in  question 
from  the  Board  of  School  Commissioners  f  The  facts  are 
set  out  in  the  bill,  and  show  that  the  respondent  made  the 
first  application  to  the  Board  of  School  Commissioners,  and 
if  that  application  was  made  in  accordance  with  the  law  in 
force  at  that  time,  then  the  board  did  right  in  making  her 
a  deed  and  in  rejecting  the  subsequent  application  of  the 
appellant 

In  order  to  ascertain  what  the  law  was  under  which  the 
title  to  the  premises  was  obtained  by  Mrs.  Hawn  (respond- 
ent herein)  it  will  be  necessary  to  examine  the  different  stat- 
utes that  have  been  enacted  upon  the  subject  of  the  sale  of 
lands  belonging  to  the  State. 

The  law  of  1864  provided  for  the  sale  of  certain  State 
lands  to  actual  settlers,  not  exceeding  a  half-section  to  any 
one  settler,  for  the  price  of  one  dollar  and  a  quarter  per  acre; 
bnt  it  was  provided  by  §  12  of  the  same  law,  "that  nothing 
IB  this  act  shall  be  so  construed  as  to  include  sections  six- 
teen and  thirty-six,  or  the  funds  heretofore  received  from  the 
sale  of.  the  same."  Then  it  is  clear  that  the  land  in  question 
ia  not  within  any  of  the  provisions  of  the  act  of  1864,  and 
^  must  next  examine  the  act  of  1866,  together  with  that  of 
1868,  to  see  what  the  law  was  at  the  time  these  applications 
were  made  to  purchase  the  land  in  question. 

The  act  of  1866  gave  the  Board  of  School  Land  Gommfc- 
Bioners  authority  to  sell  sections  sixteen  and  thirty-six,  and 
all  lands  selected  in  lieu  of  such  sections,  in  addition  to  the 
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huida  placed  in  their  <iiB.Tge  to  sell  by  the  act  <^  1894.  While 
the  act  of  1866  'was  in  full  force,  there  is  no  doubt  but  that 
the  appellant  might  have  made  an  application  to  the  Board 
of  CommisBioners  under  §  2,  subdivisioii  1  of  that  act,  and 
purchased  the  l$nd  in  question  at  one  dollar  and  a  quarter 
per  acre.     This  he  failed  to  do. 

The  rights  extended  to  settlers  of  the  class  to  which  ap- 
pellant daims  to  belong  by  act  of  1866,  was  materially 
changed  by  the  act  of  1868  in  two  particnlars:  First.  In 
regard  to  the  time  in  which  application  to  purchase  should 
he  made ;  and,  second,  the  price  that  should  be  paid. 

The  first  section  of  the  act  of  1868  provides  that  all  the 
school  and  university  lands  belonging  to  this  State,  aball  be 
offered  for  sale  and  sold  upon  the  terms  herein  provided  for 
and  not  otherwise,  eta.  It  further  provides  that  settlers 
shall  hare  the  preference  in  the  purchase  of  all  such  lands 
as  may  be  found  to  be  occupied  at  the  time  of  the  passage 
of  that  act,  or  within  six  months  after  taking  effect  of  the 
same;  but  after  the  expiration  of  six  months  any  per8<xi 
shall  be  entitled  to  purchase  any  of  such  lands  in  lots  not 
to  exceed  one  hundred  and  sixty  aoies  not  settled  upon,  in 
aco(»^lance  with  the  provisions  of  §  3  of  that  act  The  next 
section  provides  that  the  price  of  all  lands  shell  be  that  fixed 
by  the  county  school  superintendent  of  the  county  where  such 
lands  lie. 

This  act  was  approved  October  28,  1868,  and  took  effect 
about  the  let  of  February,  186d.  Under  this  act  the  ap- 
pellant had  the  preference  for  six  months,  and  might,  at 
any  time  prior  to  the  1st  day  of  August,  1869,  have  made 
an  application  to  purchase  the  land  in  question,  but  would 
have  then  had  to  pay,  not  one  dollar  and  a  quarter  per 
acre,  but  the  price  put  upmi  it  by  the  coun^  school  super- 
intendent of  Wasco  County.  No  such  application  was  made, 
and  about  October,  1870,  more  than  a  year  after  the  pref- 
erence of  the  appellant  had  expired,  and  when  the  land  was 
in  market,  and  for  sale  to  any  one  that  would  make  a  ptftper 
application  to  the  board  of  commissioners  to  purchase  it, 
the  respondent  made  such  an  application,  and  we   think  tbe 
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board  decided  correctly  in  holding  that  she  was  entitled  to 
purchase  the  land,  being  the  first  applicants 

It  seems  to  be  the  object  oi  the  law  to  convert  these  lands 
into  money,  and  place  the  same  at  interest,  so  that  some  ben- 
efit may  be  derived  from  these  grants  to  the  State  for  the 
benefit  of  the  school  fund,  and  not  allow  persons  to  remain  in 
the  possession  and  use  of  .them  an  indefinite  lengfli  of  time, 
paying  nothing  therefor  ^nd  preventing  their  being  sold; 
henoe  they  weje  required  to  make  an  application  to  purchase 
within  six  months  after  their  settlement. 

The  act  of  1868  is  an  independent  act, '  one  object  of 
which  was  to  place  in  market  a  class  of  State  lands  not  be- 
fore  that  time  offered  ioY  sale,  and  to  provide  the  manner 
and  terms  of  the  sale  of  all  the  school  and  university  lands 
belonging  to  this  State ;  and  when  that  act  took  effect,  it  be- 
came the  rule  of  action  on  that  subject,  and  repealed  by  im- 
phcation  all  prior  acts  that  conflict  with  it.  There  was  a 
question  raised,  in  the  appellant^a  brief,  as  to.  the  effect  of 
S  15,  chapter  29,  of  the  act  of  1864,  which  reads  as  follows: 

'The  commissioners  may  make  rule^  for  the  transaction 
of  business  under  this  chapter,  and  shall  decide  all  questions 
about  priority  of  settlement  and  other  disputes  between  ap- 
plicants, and  their  acts  and  decisions  shall  be  final/' 

The  action  of  the  board  is  final  under  this  section,  so  far 
as  the  interests  of  the  State  are  concerned;  but  when  the 
hoard  has  decided  a  dase,  and  made  a  deed  to  one  applicant 
in  preference  to  another,  the  title  is  then  out  of  the  State, 
and  a  party  claiming  the  land  under  the  same  law  may,  by 
&  proper  proceeding,  show  that  the  deed  was  obtained  ille- 
P^Ji  or  by  fraud  ot  perjury. 
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THE  CANYOTTVILUE.and  GALESVILLE  ROAD  COM- 
PANY, Appellant,  T.  COUNTY  OF  DOUGLAS,  Re- 
spondent. 

OoiTiTrT  Ohtbt — JmisDicnoif  or. — The  County  Court  fau  not  Juriadio- 
tioa  to  tty  questions  of  title,  or  rigbts  arisiiig  out  of  tha  ezerciM 
of  emioent  domain. 

iDKif — Mat  be  Qdeotioned  oh  Wbit  itr  Revtzw. — Tbe  jurisdiction  »iid 
regularity  of  proceedings  in  the  County  Court,  in  the  matter  of 
laying  out  a  road,  may  be  called  in  question  liy  a  writ  of  renew. 

JuBiBDicnoK — Cakrot  be  Qtn8TI(u■■^  Whkh. — It  jnriadietloD  it  ttwa 
fully  obtained,  objection  to  its  exereiM  cannot  be  beard. 
Per  UoArtkar,  J.,  oonourring: 

Pabties  to  PBOCEEDraas  on  LAime  ddt  Hoads. — 'n>e  petitioners  and 
remoDstratoTS  are  the  parties  to  the  proceeding  in  laying  out  connty 
roads,  and  are  the  only  persons  who  can  question  tbe  jurisdiction 
of  tbe  County  Court  in  snch  proceedings. 

Wbit  (V  Bbview  D<«e  mot  bbuvq  dp  the  Evibeikx, — The  writ  ol  reriew 
brings  up  only  tbe  record,  not  the  eridenai. 

BETIEW  OnLT  LIES  WHEN  TBE  PABTT  IB  PBECLDDED  BT  TBE  OBD^  BOUOHT 

TO  BE  Betocwed. — The  test  of  tbe  right  to  tbe  writ  is  whether  tbe 
party  seeking  is  concluded  by  tbe  determination  or  judgment  of 
the  Infarior  trfhunal. 

EqmTT  CAN  ALOHE  PBoncT  SoAD  CouPANT. — A  court  of  equity  alone  caa 
fully  protect  the  franchise  of  an  incorporated  road  company. 
Par  Burnett,  J.,  dUitnling: 

PBOOEEDiNoa  OF  CooNTi  Court  m  lati^^o  out  Boads  mat  be  Ques- 
TiOBED  BT  Ajry  Febson  injusdi  bt  buck  Pboccedisos.'— To  enUtle 
a  party  to  attaclc  the  Jurisdiction  of  a  County  Court  in  laying 
oiit  a  county  road,  it  is  not  necessary  that  he  ihovdd  be  «  petiticmer 
or  remonstratof.  Any  person  directly  injured  by  tbe  location  of  ft 
county  rond  has  a  suiGcirnt  standing  in  court  to  attack  tbe  juris- 
diction of  tbe  court  in  the  proceeding,  and  is  entitled  to  a  writ  ot 

Dbscbiption  or  Tebmini  of  Road-t-'What  Iks uimiuinT:— A  patltka 
which  describes  tbe  termination  of  a  proposed  road  as  "tbe  summit 
of  tbe  Cow  Creek  Hill,  tbe  same  being  tbe  aoutbem  line  of 
Douglas  County,"  is  not  sufficiently  deflnit«. 

Appeal  inxn.  Douglas  County. 
Tbe  facts  are  stated  in  tbe  opinion  of  tbe  Court. 
C.  W.  Fitch.  District  Attorney;  J.  F.  Oazley  and  W.  W. 
Thayer,  for  Respondent 

Witiaon  4k  Lane  and  W.  R.  Willis,  for  Appellant. 
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By  the  Court,  Prim,  J. : 

This  is  an  appeal  from  a  judgment  dismissing  a  writ  of 
review,  and  affirtning  the  action  of  the  County  Court  of 
Douglas  County,  in  the  matter  of  laying  out  and  locating  a 
county  road.  It  appears,  from  the  return  on  said  writ,  that 
Ob  December  4,  1873,  at  the  Deoember  term  of  said  County 
Court,  a  petitdon  was  presented,  praying  for  the  location  of 
a  county  road  "from  a  point  five  miles  south  of  the  south  line 
of  the  city  of  Rosenbui^,  from  a  stake  on  the  northeast  cor- 
ner of  school  lot,  in  school  disferiot  No.  6,  in  si^id  county, 
*  *  *  to  the  summit  of  Oow  Creek  Hill,  the  same  being 
the  southern  line  of  Douglas  County.'* 

Upon  the  filing  of  the  petition,  viewers  and  a  surveyor 
were  appointed  to  locate  and  survey  the  said  road,  and  they 
proceeded  to  view  and  locate  the  same,  for  a  portion  of  the 
distance,  upon  the  line  and  toute  surveyed  and  adopted  by 
the  Canyonville  and  Galesvillc  Road  Company,  as  its  road. 
This  company  was  a  private  corporation,  organized  for  the 
purpose  of  locating  and  constructing  a  toll-road  through 
the  canyon,  in  the  southern  part  of  Douglas  County,  At 
the  January  term,  1874,  of  said  County  Court,  the  report 
of  the  viewers^  together  with  the  surveyor's  return  of  the 
survey,  were  received.  The  road  company  then  appeared, 
by  its  attorneys,  and  imposed  the  location  and  establish- 
ment of  so  much  of  the  said  county  road  as  occupies  the 
line  and  route  selected  and  adopted  by  said  company  for  its 
toll-road.  At  the  March  term,  1874,  these  objections  were 
overruled,  and  it  was  ordered  that  the  said  county  road  be 
established  and  opened  according  to  the  report,  and  the  sur^ 
vey.  The  notice  of  appeal  contains  a  great  many  assign- 
ments of  error,  but  the  only  points  upon  which  appellant 
appears  to  tely  are :  First.  That  the  Circuit  Court  erred  in 
holding  that  the  County  Court  could  locate  a  county  road 
upon  the  line  or  route  already  appropriated  by  appellant  for 
its  toD-road,  there  being  no  provision  made  by  law  for  com- 
pensation for  taking  this  species  of  property.  Second. 
That  the  petition  was  insufficient  to  give  the  County  Court 
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jurisdiction  to  locate  and  lay  out  tlv  road,  becauae  it  does 
not  sufficiency  specify  the  termini. 

It  was  insisted  by  coudbcI  for  the  appellant  that  when  the 
objections  were  filed  in  the  County  Court,  that  tribasal 
should  have  entertained  them  and  passed  upon  the  questions 
raised.  In  cases  oi  this  character  the  remedy  is  not  con- 
fined to  one  tribunal.  Much  depends  upon  the  particular 
remedy  sought.  The  County  Court  has  power  in  the  first 
instance  to  lay  out  roads,  but  must  make  all  the  proceed- 
ings conform  to  the  statute.  In  some  cases  by  review,  and 
others  by  appeal,  the  Circuit  Court  may  annul  the  pro- 
ceedings in  the  County  Court,  or  may  correct  an  assessment 
of  damages  or  the  like.  The  County  Court,  however,  has 
not  jurisdiction  to  try  queBti<HiB  of  title,  oc  rights  arising 
out  of  the  exercise  of  eminent  domain.  These  matters 
must  be  tested  in  a  tribunal  invested  with  fuller  powers, 
having  wider  jurisdiction,  one  in  which  can  be  administered 
Full  relief,  either  by  injuuction  or  otherwise.  This  company 
had  a  right  to  seek  in  the  County  Court,  and  also  by  this 
writ  of  review  from  the  Circuit  Court,  such  remedy  as  the 
County  Court  could  grant.  It  could  call  in  question  the 
jurisdiction  of,  or  the  regularity  of,  the  proceedings  in  the 
County  Court,  by  remonstrating  and  reviewing  all  matters 
going  to  the  jurisdiction  in  the  Circuit  Court  It  could 
not,  however,  by  remonstrating,  block  the  exercise  of  juris- 
diction on  the  part  of  the  County  Court,  for  if  jurisdicticoi 
is  onoe  fully  obtained,  objection  to  its  exercise  cannot  be 
heard. 

The  objection  urged  to  the  jurisdiction  might  be  heard, 
if  well  taken,  but  in  this  case  it  is  not  well  taken.  The 
statute  requires  that  "all  applications  for  laying  out  or 
locating  county  roads  shall  be-by  petition,  ♦  •  *  which 
shall  specify  the  place  of  beginning,  the  intermediate  points 
and  the  place  of  termination  of  said  road."  The  petition 
herein  prays  for  the  location  of  a  county  road  "from  a 
point  five  miles  south  of  the  south  line  of  the  city  of  Soaen- 
burg,  from  a  stake  on  the  northeast  comer  of  school  lot  in 
sdjool  district  No.  S  in  said  county,  *  *  *  to  the 
summit  of  Cow  Creek  Hill,  the    same   being  the   southern 
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line  of  Douglas  County/'  Thus  it  will  be  seen  that  it  spec- 
ifies the  place  of  beginning,  the  intermediate  points  (which 
are  also  mentioned  in  the  petition ),  and  the  place  of  termi- 
nation of  the  proposed  road.  It  is  not  within  the  rule  in 
Johns  V,  Marion  County  (4  Or.  46),  and  is  sufficient.  The 
court  went  to  the  extreme  verge  of  the  law  in  that  case^  and 
we  are  not  inclined  to  go  farther. 
The  judgment  herein  should  be  affirmed. 

Mr.  Justice  Shattuck  concurred. 

Mr.  Chief  Justice  Bonham   dissented. 

MgAbthub^  J.,  concurring: 

I  am  of  the  opinion  that  the  judgment  of  the  court  below 
should  be  affirmed;  but  not,  however,  for  the  reasons  ex- 
pressed in  the  foregoing  opinion.  The  only  persons  who 
can,  in  my  judgment,  question  the  jurisdiction  of  the  County 
Court  in  the  matter  of  laying  out  a  county  road  are  the  pe- 
titioners and  the  remonstrators.  They  are  parties  to  the 
proceeding,  and  a  writ  of  review,  which  is  governed  by  the 
same  roles  as  the  writ  of  certiorari — the  *  name  only  being 
changed — can  only  be  issued  on  the  petition  of  one  who  is 
a  party  in  the  l^al  sense  of  the  term.  (Burnett  v.  DougloB 
County,  4  Or.  888-) 

The  remonstrance,  bb  well  as  the  petition,  must  conform 
to  the  statute.  Merely  fQing  on  objection,  even  though  based 
upon  affidavits,  does  not  make  one  a  party.  As  this  writ 
only  brings  up  the  record  of  the  inferior  tribunal,  and  as 
the  affidavits  are  in  the  nature  of  evidence,  I  do  not  see  how 
the  court  below  could,  or  this  Court  can,  go  behind  the 
record  and  review  the  facts.  (Schirott  v.  Phillippi,  3  Or. 
4:84.)  As  I  view  the  law  the  appellant  was  an  intruder  in 
the  County  Court  and  had  no  right  to  appear  as  a  party  to 
the  proceeding  before  it  (People  v.  Overseers,  44  Barb. 
467;  Colden  v.  Botts,  12  Wend.  234.)  The  best  test  as  to 
the  right  to  a  writ  of  review,  laid  down  in  the  authorities, 
is  whether  the  one  seeking  it  is  a  party  in  form  or  substance 
to  the  proceeding  sought  to  be   reviewed  so   as  to  be  con- 
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duded  by  the  determination  therein.  (Starkweather  v.  See- 
ley,  45  Barb.  104.)  I  am  utterly  unable  to  conceive  of  any 
order  the  County  Court  could  have  made,  in  the  tnatter  of 
laying  out  the  county  road  complained  of,  whidi  would  or 
could  have  concluded  the  appellant.  Besides,  the  writ  should 
iot'be  allowed  where  the  party  has  any  other  plain,  speedy 
and  adequate  remedy. 

A  court  of  equity  is  the  only  tribunal  which  can  fully  pro- 
tect the  franchises  of  the  appellant  and  afford  ^  ade- 
quate remedy  against  any  person  injuriously  interfering 
therewith. 

BuBNETT,  J.,  dissenting: 

The  judgment  of  the  court  below  should  be  reversed  for 
the  reasons:  1.  That  the  plaintiffs  in  the  writ  had  a  suffi- 
cient standing  in  the  County  Court  as  a  party  to  the  pro- 
ceeding in  laying  out  the  county  road,  referred  to  in  the  pe- 
tition for  the  writ  of  review,  to  attack  the  jurisdiction  of  the 
court  It  is  true  they  are  a  corporation  claiming  the  route 
over  which  the  county  road  was  located  as  a  toll-road,  and 
have  tendered  an  issue,  upon  the  fact  of  their  incorporation 
and  the  location  of  their  toll-road  over  the  route  in  question 
prior  to  the  time  the  county  road  was  viewed,  that  could  not 
perhaps  be  tried  in  the  County  Court,  but  their  allegation 
that  the  county  road  was  laid  out  over  their  road,  and  is  a 
direct  injury  to  them,  must  be  taken  as  true  until  denied, 
and  places  them  in  the  same  position  as  that  of  an  individual 
alleging  that  a  county  road  had  been  laid  out  over  his  land, 
and  that  the  court  had  exceeded  its  jurisdiction  in  laying 
out  the  road.  It  is  contended  by  counsel  for  respondent  that 
in  order  to  be  a  "party  to  a  proceeding*^  for  laying  out  a 
county  road  the  individual  must  have  signed  either  the  peti- 
tion or  remonstrance,  but  I  do  not  think  this  is  a  correct  rule. 
Any  party  directly  injured  by  the  laying  out  of  a  county 
road  has  a  sufficient  standing  in  court  to  attack  the  jurisdic- 
tion of  the  court  in  the  proceedings  and  is  entitled  to  a  writ 
of  review.  (5  Harrington,  Del.  Eep.  158;  see  also  5  Sneed, 
Tenn.  575.) 

2.      That  the  termination  of  the  road  as  described  in  Uie 
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petition  is  not  sufficiently  definite  under  the  law  as  laid  down 
bj  this  Court  in  the  ease  of  John  A.  Johns  v,  Marion  County, 
In  that  case  the  last  course  and  point  of  termination  are  de- 
scribed by  the  words,  ^%enee  southerly  to  intersect  the 
counfy  road  near  the  foot  of  the  Nevil  Hill,  near  the  south 
line  of  John  A.  Johns's  land  daian." 

In  thQ  case  at  bar  Ike  termination  is  described  as  ''the  sum- 
mit of  the  Cofw  Creek  Hill,  the  same  being  the  southern  line 
of  Dotiglas  County,"  If  the  description  had  stopped  with- 
out adding  ''the  same  being  the  southern  line  of  Douglas 
County/*  I  think  it  would  have  been  sufficiently  definite; 
for,  however  impractical  it  might  be  to  run  to  the  summit 
oi  a  hill,  still  that  would  be  fixing  a  definite  point ;  bat  to 
run  to  the  southern  line  of  Douglas  County  is  entirely  too 
indefinite  to  appHsee  any  one  of  the  place  of  termination  or 
serve  any  purpose  as  a  guide  or  direction  to  the  viewers  ap- 
pointed by  the  County  Court  to  view  out  the  road. 


JOSEPH  SIMON,  Respondent,  v.  A,  H.  BROWK,  as  ^ 

State  Treasurer,  Appellant 

GDrrsmnAL  Comcissioir  Act.— Under  the  Oenteimiftl  Committleii  Aet, 
tppmved  October  24,  1872,  it  ii  the  duty  of  tlie  State  Treuunr 
to  aet  apart  a  fond  irom  which  to  pay  aU  wananta  drawn  in  ▼irtue 
thereof. 

bnc.— Warrants  drawn  in  yirtoe  of  said  aet  eannot  be  paid  out  of 
the  fimda  provided  by  the  Appropriation  Aet  approved  October  24, 
1874. 

Appeal  from  Marion  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

W.  H.  Effinger,  for  Appellant. 

B.  C.  Bronaugh,  for  Respondent 

By  tlie  Courts  MoAltTHUB,  J. : 

The  petition  alleges  that,  on  November  T,  18T2,  the  Seo- 
i^taiy  of  State  drew  a  warrant  on  the  State  Treasurer  in 
fte  following  fonn  r 
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"State  Treasorer  will  pay,  out  of  the  General  Fund,  to 
tile  order  of  A.  J.  Bufur,  the  sum  of  five  hundred  and  four 
dollars. 

(Signed)  "S.  F.  Chadwiok, 

That  on  said  date  t^e  same  was  presented  for  payment, 
and,  for  want  of  funds,  was  not  paid,  and  the  then.  Treasarer 
indorsed  the  same  as  follows: 

"Presented  and  not  paid  for  want  of  funds,  KoTember  ?, 
1872. 

(Signed)  "L.  FLBiaoBirxB, 

"TreaBurer." 

That  afterwards  Dnfur  indorsed  the  same  for  value,  and 
the  plaintiff  is  now  the  owner  and  holder  thereof. 

That  the  Legislative  Assembly,  at  its  eighth  bieonial 
session,  passed  an  act,  entitled  "An  Act  to  provide  for  the 
ordinary  expenses  of  the  State  government,  and  other  gen- 
eral and  specific  appropriations,"  by  whidi  the  said  L^b- 
lative  Assembly  did  appropriate  the  sum  of  $382,167.66, 
or  so  much  thereof  as  might  be  necessary  for  the  several  ob- 
jects in  said  act  mentioned,  for  two  years,  coimnencing 
from  September  14,  1874,  to  be  paid  out  of  any  money 
in  the  treasury  not  otherwise  appropriated,  besides  the  sum 
of  $7250  appropriated  out  of  specific  funds  for  specific  pur- 
poses. 

That  by  g  19  of  said  act  it  is  {divided  that  "no  money 
shall  he  paid  out  under  this  act^  except  upon  warrants  drawn 
by  the  Secretary  of  State  upon  the  State  Treasury;  and  all 
warrants  drawn  by  the  Secretary  of  State  upon  the  Treasurer 
shall  be  paid  by  said  Treasurer  in  the  order  in  which  tbey 
have  been  presented  and  indorsed,  'Presented  and  not  paid 
for  want  of  funds,'  whether  the  same  have  been  issued  be- 
fore or  after  the  passing  of  this  act" 

Ttiat  by  §  20  of  said  act  it  is  provided  that^  "owing  to  the 
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neoessity  of  maintaining  the  public  clredit^  this  act  shall  take 
effect  and  be  in  force  from  and  after  its  approval  by  the  Qot-, 
emor/'  and  that  it  was  approved  October  24,  1874. 

That  there  are  outstanding  t^arrants  drawn  by  said  Sec* 
retaiy  of  State  upon  said  t*reasurer,  and  presented  prior  to 
November  7,  1872,  and  indorsed,  "Presented  and  not  paid 
for  want  of  funds,"  to  the  amount  and  for  the  sum  of  twenty- 
two  hundred  dollars  ($2200),  and  not  to  exceed  that  sum, 
and  that  there  is  now,  in  the  Gtoneral  Fund,  the  sum  of 
seven  thousand  or  more  dollars  ($7000)  in  United  States 
currency,  which  was  receivted  otherwise  than  fc^r  taxes,  the 
requisite  portion  of  which  is  applicable  to  and  should  be  paid 
<mt  by  the  Treasurer  towards  the  satisfaction  of  the  warrant 
aforesaid,  witib  interest  from  the  date  of  its  indorsement  by 
the  Treasurer. 

That  on  November  80,  1874,  the  plaintiff  caused  the  war* 
rant  aforesaid  to  be  duly  presented  and  demand  made  for 
payment,  whidi  was  refused  by  the  present  Treasurer,  A* 
H.  Brown,  the  defendant 

Then  follows  a  prayer  for  a  writ  of  mandamus  command^ 
ing  the  Treasurer  to  reduce  said  currency  in  the  General 
Fund  to  coin,  and  to  pay  said  T^arrant,  with  the  interest  due 
thereon. 

The  defendant  answers  and  says: 

1.  That  he  refuses  to  pay  said  warrant  because  the  same 
belongs  to,  and  is  a  part  of,  the  deficient  warrants  drawn 
upon  the  State  treasnry  for  which  no  appropriation  was 
made  by  the  L^slative  Assembly,  and  that  he  has  no  au* 
thority  to  pay  any  warrants  presented  to  him  unless  author* 
ized  by  act  of  said  Assembly ;  and  that  said  warrant  is 
part  of  an  indebtedness  for  which  there  has  been  no  appro*' 
priation. 

2.  That  the  entire  amount  of  outstanding  warrants  pre- 
sented and  indorsed  **Not  paid  for  want  of  funds,^  aggre^ 
gates  about  $287,459.17,  and  that  warrant  Ko.  39d  is  of  said 
number,  and  that  none  of  said  warrants  are  included  in,  or 
provided  for  in  the  appropriafion  bill  passed  October  24, 
1874,  and  therefore  he  refused  to  pay  the  same. 

8.    That  the  warrants  lipon  the  various  funds  appropriated 
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by  the  sttid  act,  and  accruing  since  September  14,  1874,  ag- 
gregate at  this  time  $78,957.61,  and  that  the  same  are  prop- 
erly collectible  from  the  Treasurer  under  and  bj  virtue  of 
said  §  19 ;  and  that,  if  he  should  be  required  to  pay  the  de- 
ficient warrants,  he  would  not  bave  any  funds  whatever 
wherewith  to  pay  the  current  expenses  of  tbe  State  govem- 
ment»  or  any  general  or  special  expenses  daring  the  two  yean 
snoceeding.     Then  follows  a  prayer  for  dismissal,  etc. 

A  demurrer  was  interposed  and  sustained  to  the  second  and 
tiiird  portions  of  the  answer. 

Thereupon  tbe  plaintiff  filed  bis  reply,  denying  tbe  first 
dillegation  in  the  answer,  and  averring  that  the  Legislative 
Areembly  did,  by  as  act  approved  October  24*  1872,  entitled 
"An  Act  to  provide  for  paying  the  eqienses  of  tbe  Commiar 
sioner  and  Commissicmer  Substitute  for  the  State  of  Oregtm 
in  attending  the  sittings  of-  the  United  States  Centennial 
Commission,"  appropriate  the  aum  of  four  thousand  dollars 
oat  of  any  money  in.  tbe  treasury  not  otherwise  appropriated, 
to  be  used  for  the  purposes  expressed  in  the  title  of  the  act 
during  the  yeaiB  1672  and  1676,  induaive,  upon  wbidi  fund 
said  warrant  was  drawn. 

After  trial  the  court  below  adjudged  the  writ  properly  i»- 
sued  and  ordered  that  the  said  warrant  be  paid  by  the  Treas- 
urer. Fnmi  tbe  findings  of  the  court  it  ia  apparent  that  the 
efEect  of  tbe  ordfer  was  to  cause  payment  to  be  made  out  of 
the  seven  tbousand  dollars  of  the  general  fund  mentioned  in 
the  plaintiff's  complaint.  There  is  no  question  made  here 
upon  tbe  ruling  of  the  court  below  on  tbe  defendant's  answer, 
add  we  pass  that  matter  as  nnimpOTtant. 

It  will  be  observed  that  the  aaid  answer  nowhere  pats  in 
issue  tbe  following  allegaticms  of  the  complaint:  1.  That 
there  are  outstanding  warrants  drawn  by  tbe  Secretary  of 
State  upon  the  Treasurer,  and  presented  prior  to  November 
7,  1872,.  and  indorsed,  "IVefiented  and  not  paid  for  want 
of  funds,"  to  tbe  amount  of  twentytwo  hundred  dollars 
<$2200)  and  not  to  exceed  that  amount.  2.  That  thwe  are 
now  in  the  g^keral  filnd  of  tbe  treasury  of  tbe*  State,  tbe 
sum  of  seven  thousand  dollars  *($'f()00)  or  more  in  currenqr 
of  tbe  United  State«»  whicb'  »»s  received  by  the  TieasKrer 
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otborwise  tUan  fortues,  from;  whiok  fundwarraiit  "Eo.  388 
and  aocuiQiilaied  injttireflt  is  payable. 

The  first  8ecti<»i  of  tiie  act  to  provide  for  the  payment  of 
tbe  Centenxiial  OommiBaioin  declares  that  ^^theie  shall  be 
and  is  hereby  set  apart  from  any  money  in  the  State  tieaa- 
Qiy  not  otherwise!  appropriated^  the  ^om  of  four  thousand 
doUarSi  to  be  nsed  in  defraying  the  expenses  of  the  ciQiDums* 
siosier/'  ete^;  and  in  the  second  section  it  is  ^x>vided|  after 
the  bills  of  the  commissioner  are  audited,  the  Secretary  of 
State  shall  draw  his  warrant  for  the  amounts  audited,  and 
titat  Ihe  Treasurer  shaU  pay  the  same  from  .the  fund  to  be 
let  apart  in  virtue  of  tbe  fiarst  .seption;  ^Tiovided,  that! the 
aggregate  amount  paid  in  any  one  year  shall  not  exceed  one 
thousand  dollars."    (Laws  1872^  103.) 

Thus  it  will  be.  seen  that  the  warrant  in  suit  is  to  be  paid 
out  of  a  fnnd  to  be  set  apart  by  the.  Treasurer  from  any 
■ncmeys  not  otherwise  appropriated.  Assuming  that  thefi^ 
aie  in  the  treasury  the  seven  thousand  and  odd  dollars  belong* 
ing  to  the  gieneral  fund  as  alleged  in  the  complaint  and  not 
denied  in  the  answer,  and  assuming  further  that  there  are 
^rrants  upon  the  general  fund  registered  prior  to  this  one^ 
aggregating  in  amoimt  twentyrtwo  hundred  dollars^  it  £ol* 
Ws  that  there  must  be  some  forty-^ight  hundred  dollars 
($4800)  in  said  general  fund  which  it  does  not  appear  have 
been  "otherwise  appropriated/'  and  from  which  the  fund 
may  be  created  out  of  whicli  the  law  authorizes  the  oenten^ 
lual  warrants  to  be  paid. 

We  are  of  opinion  that  this  warrant  cannot  legally  be  paid 
oat  of  any  of  the  funds  provided  for  by  the  aet  of  Octobcir 
24, 1874.  The  very  terms  used  in  the  first  section  of  said 
act  show  liiat  the  Legislative  Assembly  spedtfically  appro* 
priated,  for  the  objects  enumerated  in  subsequent  sections, 
certain  definite  sums  of  money  to  be  paid  out  of  aiiy  money 
^t.  otherwise  appr<^riatfid,  during  the  two  years  siicceed- 
ifig  September  14,  1874.  Section  19  provides  that  "no 
®oney  shall  he  paid  out  undeJr  this  act  except  upon  war- 
'wita  drawn  by  the  Secretary  of  State  upon  the  State  Ti^as- 
ittcr.  And  all  waitrants  drawil  by  the  Secretary  of  State 
iipon  the  treasury  shall  be  paid  by  the  said  Treasurer  in  the 
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order  in  which  they  have  heen  prefieiited'and  iBdorsed,  T^re- 
sented  and  not  paid  for  want  of  ftinds/  whether  the  same 
have  been  issued  before  or  after  the  passage  of  this  act." 

It  is  contended  that  this  section  should  be  so  construed 
as  to  authorize  the  State  Treasurer  to  pay  warrants  whidi 
have  been  issued  long  prior  to  the  second  Monday  in  Sep<» 
tember,  1874,  under  the  other  acts  of  tHe  Legislative  As- 
sembly and  for  other  purposes  than  those  mentioned  in  the 
other  sections  of  that  act.  The  questi<m  therefore  is;  can 
such  an  enlarged  ccoistruction  be  given  to  §  19  ?  If  so,  the 
entire  character  of  the  act  is  changed,  and  from  an  act  pro* 
viding  for  the  ordinary  expenses  of  the  Slate  government 
accruing  during  the  two  years  succeeding  the  second  Mon- 
day of  September,  1874,  and  the  other  and  general  and 
specific  appropriations  enumerated  therein,  it  will  become 
an  act  to  provide  for  certain  extraordinary  expenses  incurred 
prior  to  that  date,  for  which  payment  is  neither  generally 
nor  specifically  provided  by  the  act  In  construing  this  act 
it  is  the  duty  of  the  Court  to  ascertain,  if  possible,  the  inten* 
tion  of  the  Legislature,  and  in  so  doing  the  preamble  and 
the  general  purview  or  body  of  the  act  are  to  be  talosn  into 
consideration,  and  it  is  the  duty  of  the  Court  to  put  a  rea* 
Bonable  construction  upon  all  its  sections  and  clauses,  in  or- 
der to  accomplish  its  obvious  purposes  and  in  order  that  all 
its  provisions  may,  if  possible,  stand.  Whenever  the  inten* 
tion  of  the  makers  of  a  statute  can  be  discovered,  it  ought 
to  be  .followed  with  reason  and  discretion  in  the  construction 
of  the  statute,  although  such  construction  seems  contrary  to 
the  letter  of  the  statute.  "A  thing  which  is  within  the  letter 
of  a  statute  is  not  within  the  statute  unless  it  be  within  the 
intention  of  the  makers.^^  (Oriswold  v.  National  Insurance 
Oo.,  3  Cowen,  96.) 

The  obvious  purpose  of  the  act  under  consideration  is  to 
provide  the  necessary  funds  to  defray  the  expenses  of  the 
State  government  for  two  years  succeeding  September  14, 
1874,  for  it  does  not  appear  that  it  was  passed  in  pursuance 
of  Art  IX,  §  6  of  the  State  Constitution,  but  on  the  contrary 
it  was  passed  in  virtue  of  Art  IX,  §  8  of  the  Constitution 
and  of  §  68,  p.  760  of  the  General  Laws. 
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If  we  look  to  the  mere  words  of  §  19  theie  is  an  apparent 
inoonsist^M^  between  it  and  other  sections  of  the  act^  but 
when  viewed  in  the  light  of  the  pteamble  and  the  other  sec- 
tions, that  inconsistency  disappears^  and  the  said  section 
may  with  much  reason  be  taken  to  mean  that  no  money 
shall  be  paid  out  under  the  act  except  upon*  wai^ranta  dvawn 
hj  the  Secretary  of  State  upon  the  State  Treasurer,  and  all 
warrants  drawn  by  the  Secretary  upon  the  Treasurer  in 
wtue  of  this  act  shall  be  paid  by  said  Treasurer  in  the 
order  in  which  they  have  been  presented  and  indorsed, 
"Presented  and  not  paid  for  want  of  funds,"  whether  the 
same  have  been  issued  before  or  after  the  passage  of  ULe  act 
It  must  be  borne  in  mind  that  thi^  act  was  approved  Octo- 
ber 24,  1874.  Also  that  §§  5  and  9  provide,  among  other 
things,  for  the  payment  of  certain  deficiencies  in  the  Mute 
School  fund  and  Penitentiary  fund.  Therefore  the  worda^ 
"whether  the  same  have  issued  before  the  passage  of  this 
act,"  are  intended  to  embrace  such  warrants  as  represent  the 
deficiencies  in  the  funds  just  mentioned.  There  is  n(>  vet- 
ence  whatever  in. the  act  to  the  Centexmial  Commission  fund, 
and  hence  the  act  and  no  section  thereof  can  properly  be  held 
to  govern  the  payment  of  the  warrants  drawn  thereon. 

We  therefore  are  of  opinion  that  the  warrant  for  the  re- 
covery of  which  this  proceeding  was  instituted  should  be  paid 
oat  of  the  fund  first  alluded  to  (the  $7000),  and  the  'Treas- 
urer should  set  apart  the  fund  in  accordance  with  the  pro- 
visicms  of  the  act  approved  October  24,  1872|  commonly 
called  the  Centennial  Commission  AcL 

Judgment  affirmed. 
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ADEIN8,  BUSSEL  et  al.,  AppeUants,  t.  HAUAK  C. 
LEWIS,  Bespondeot 

MoBTOAais  nr  Possessioh  mat  Rsootkb  fob  Rcpusa. — A  mortgagee  in 
poascflsion  is  entitled  to  an  allowBnoe  for  Beceasary  repaira  in  hia 
meaoimt  of  naU  and  profit*. 

KoOTTT — ^Validitx  or  A  MoBiaAGOB'e  TiTu  canitor  sx  Qtntsxtoimi, 
Whth. — A  grantee,  in  a  deed  absolute  on  ita  face,  but  lotended 
aa  a  mortgage,  wlio  has  conveyed  tlie  mortgaged  piemises  to  a 
bona  fide  purchawr,  will  not  be  permitted,' in  an  action  brouglit 
\ty  the  mortgagor  to  recover  tte  value  of  tiie  properly  eomejed,  to 
•bow  that  the  mortgagor'a  title  wa*  inrali^  and  that  th«  lega] 
title  had  been  bought  in  by  such  purohaaer. 

Appeal  iron)  Eenton  County. 

This  was  a  auit  in  equity  for  an  accDimtiog  and  settlement 
for  rents  and  profits  received  by  respondent  as  a  mortgagee 
in  possession,  and  to  compel  a  reconveyance  of  the  mort- 
gaged premises. 

The  appellants,  Adkins  and  wife  and  William  J.  Russel, 
being  the  owners  of  a  one-half  interest  in  two  hundred  and 
twenty  acres  of  land,  mortgaged  the  same  to  respondent,  to 
secure,  as  the  complaint  alleged,  the  payment  of  $634.54, 
loaned  by  respondent  to  appellant  William  J.  Russel.  The 
mortgage  was  in  the  form  of  a  deed  absolute  on  its  face.  At 
the  date  of  its  execution  the  legal  title  was  in  Russel.  Ad- 
kins  and  wife  joined  in  the  mortgage  on  accoimt  of  some  real 
or  supposed  title  held  by  them  in  tbe  premises,  the  diaracter 
of  which  does  not  appear. 

The  remaining  one  undivided  half  interest  in  the  two 
hundred  and  twenty  acre  tract  was  owned  by  one  Wood. 
At  the  date  of  the  mortgage  Wood  and  the  appellants  were 
in  possession  of  tbe  mortgaged  premises  as  equal  tenants 
in  common,  and  they  so  continued  for  about  one  year  after- 
wards, when  the  respondent  Lewis  bought  Wood's  interest, 
end  entered  into  possession.  The  ctHnplaint  alleges  that  at 
the  time  of  such  entry  respondent  ordered  appellants  off 
the  premises,  that  they  surrendered  their  possession  to 
bim,  and  that  be  has  remained  in  such  possession  ever 
since,    and  that  while  in  such  possession  he  a6\i  a  portion 
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ci  the  tract  to  one  Williams,  who  became  a  bona  fide  prur- 
chaser  of  the  same. 

The  answer  of  reispondent  admits  that  tile  conveyance  in 
question  was  to  seeore  the  payznent  of  the  sum  of  money  men* 
tinned  in  the  complaint ;  denies,  however,  diat  it  waa  only  for 
that  porpose,  bat  alleges  that  said  mort^gage  was  execated  in 
part  to  indemnify  respondent  against  a  eontingeat  liability 
as  an  obligor  npon  a  certain  bond  executed  by  one  of  appel- 
lants; and  it  denies  that  respondent  took  possessioa,  or  has 
used  or  occnpied  the  premises  in  question,  except  as  the  own- 
er of  the  undivided  one^alf  interest  bought  of  Wood.  It  is 
further  daimed  by  respondent  that  appellants'  title  to  that 
part  of  the  mortgaged  premises  conveyed  by  respondent  to 
Williams  was  invalid,  and  that  the  legal  title  had  been  bought 
in  by  Williams. 

The  conrt  below  decreed  a  reconveyance  of  the  mortgaged 
premises — except  that  patt  of  the  same  conveyed  to  Wil- 
liams— ^to  appellants,  upcm  payment  by  them  to  ^respondent 
of  $1180.64,  from  whi<di  decree  this  appeal  is  taken. 

£.  8.  Strahan  and  John  Kehay,  for  Appellants*  . 
W.  W.  Thayer  and  F.  A.  Chenoweih,  for  Keepondent 

By  the  Court,  Shattvoh,  J. : 

Several  questions  have  been  discussed  upon  the  argument 
which,  upon  the  view  we  take  of  the  case,  it  is  unnecessary 
to  decide. 

The  first  question  to  settle  is,  what  was  the  nature  of 
Lewis's  use  and  occupation  of  the  land  conveyed  to  him  by 
the  deed  in  question  ?  If  he  held  as  tenant  in  common  with 
Russel,  he  is  not  liable  to  account  in  this  suit  for  rents  and 
profits;  but  he  is  so  liable  if  his  possession  was  as  Bussel's 
mortgagee.  It  appears  from  the  evidence  that  Wood  and 
Ruasel  before,  and  for  about  a  year  after  the  execution  of 
this  deed  by  Russel  and  Adkins  to  Lewis,  had  been  in  pos- 
session together,  as  equal  tenants  in  common,  Wood  owning 
an  undivided  half,  and  joining  with  Russel  in  cultivating 
the  land,  and  sharing  with   him  the   crops.    In  IfTovember, 
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1S70,  more  than  a  year  after  his  deed  irom  Bussel,  Levis 
bought  out  Wood  and  took  a  deed  from  him  of  hia  undivided 
half,  and  tbeu  entered  into  poafiessirai  and  ordered  Rusael  off 
the  premises  claiming  that  he  had  bought  out  "all  the  heirs," 
etc.,  and  declaring  his  purpose  to  hold  sole  poflseesion.  EuBsel 
Burrendered  to  him  the  possession,  and  Lewis  has  used  and  oo- 
cupiedas  sole  daimantsinoe  thattime,  taking  all  tlie  rents  and 
profits.  Upon  these  facts  Lewis  cannot  be  allowed  to  say 
that  he  claimed  and  used  this  land  solely  by  virtue  of  his  deed 
from  Wood,  and  merely  as  tenant  in  common.  He  evidently 
referred  his  right  as  well  to  the  deed  from  Russel  &a  to  the 
deed  from  Wood,  and  although  a  tenant  in  eonuDtm  he  should 
in  justice  account,  as  mortgagee,  for  half  the  rents  and 
profits. 

The  next  question  is  his  claim  for  repairs  and  improve- 
ments. Lewis,  while  in  possession,  appears  to  have  built  new 
fences  and  made  general  repaiia.  There  is  no  questitm  about 
the  right  of  a  mortgagee  in  possession,  to  an  allowance  for 
necessary  repairs,  to  be  allowed  is  stating  his  account  of 
rents  and  profits.  If  these  fences,  so  built  by  Lewis,  can  be 
classed  as  necessary  repairs,  he  should  be  allowed  for 
them.  The  evidence  shows  that  the  new  fences  inclosed  and 
protected  an  exposed  portion  of  the  cultivated  field,  and 
contributed  to  the  security  and  preservation  of  the  whole 
crop.  I  think  they  should  be  regarded  as  necessary  re- 
pairs, and  Lewis  should  be  allowed  one-half  of  die  amount 
expended  by  him,  as  well  for  the  new  fences  as  in  general  re- 
pairs. 

The  next  question  and  the  one  most  controverted  is  the 
amount  for  which  Lewis  should  be  charged  on  accoimt  of 
the  parcel  of  land  sold  to  Martin  Williams.  Shall  he  be 
held  to  account  for  simply  what  be  received  from  Williams, 
or  shall  lie  be  charged  with  what  the  land  might  have 
brought  with  its  reasonable  value  ?  This  must  be  determined 
by  the  character  which  he  is  held  to  sustain  as  grantee  under 
the  absolute  deed.  By  reason  of  the  parol  defeasance 
he  was  a  mortgagee  beyond  question,  and  by  his  own  admis- 
sions in  the  pleadings  he  toot  the  deed  and  held  the  land 
merely    as  security.        By    the    absolute   deed  he  had  been 
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invested  by  Buasel  witli  a  power  of  abeolute  control  over 
the  land,  and  as  far  as  strangers  could  be  supposed  to  know, 
he  had  full  power  to  dispose  of  the  land  at  pleasure.  A 
sale  by  him  to  a  bona  fide  purchaser  would  deprive  Bussel 
of  any  remedy  by  way  of  redemption  and  prevent  him,  on 
payment  of  the  mortgage  debt,  from  being  restored  to  his 
former  position.  Kow,  as  far  as  this  evidence  discloses  the 
facts,  Williams  was  a  bona  fide  purchaser  and  Russel  has  no 
longer  any  right  to  redeem  this  parcel.  It  further  appears 
that  Russel,  being  advised  of  Lewis's  purpose  to  sell  this 
parcel,  objected  and  requested  Lewis  to  keep  this  tract 
subject  to  his  right  to  redeem.  But  Lewis  told  him  to 
"stand  aside,"  he  was  going  to  make  something  out  of  this 
land.  Under  these  circumstances  Lewis  is  bound  to  account 
as  a  trustee — should  be  required  as  mortgagee  to  restore  the 
pledge  intact,  or  account  for  the  value.  The  charge  against 
him  then  on  this  account  is  not  merely  the  one  hundred  dol- 
lars, which  he  alleges  was  all  he  received  from  Williams, 
but  must  be  the  reasonable  value  of  the  tract.  He  claims, 
however,  that  the  title  was  \mperfect  and  that  Williams  held 
a  permanent  claim.  It  is  true  the  evidence  shows  that  the 
deed  under  which  Russel  held  this  parcel,  was  imperfect  and 
conveyed  no  legal  title,  and  that  Williams  had,  for  one  hun- 
dred dollars,  bought  in  the  claim  of  Russel's  vendors.  But 
there  is  no  evidence  that  Russel  could  not  have  procured  for 
his  own  benefit  a  confirmation  of  his  title  upon  as  easy  terms 
as  Williams  had  got  it,  nor  does  it  appear  that  Lewis  oould 
not  have  procured  this  support  of  his  mortgagor's  title  for 
the  same  amount  that  Williams  paid  for  it  It  is  not  a 
justification  for  Lewis,  to  say  that  Russel  had  no  good  title 
to  this  tract.  Imperfection  of  the  title  did  not  justify  his 
placing  it  beyond  RussePs  power  to.  get  the  title  confirmed. 
Equity  required  him  to  restore  the  land,  without  regard  to 
the  condition  of  the  title,  in  no  worse  condition  than  he 
received  it,  so  far  as  his  own  acts  could  affect  it.  Had  Lewis 
bought  in  the  outstanding  title  and  got  the  land  par- 
titioned in  confirmation  and  in  support  of  Russel's  title,  it 
would  be  just  and  according  to  the  general  practice  in  equity 
to  allow  him   for  the  expense   of  so  doing,   especially  if 
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SuBsel's  title  had  been  asAailed  or  questioned' by  the  holder 
of  the  outstandiog  claim.  InaBmuch  aa  Martin  Williams  haft 
done  this,  and  ne  can  estimate  the  cost  of  it,  it  is  reasonable 
that  Lewis  should  be  allowed  for  it,  as  if  be  bad  done  it  him- 
self, and  the  amount  for  which  he  shoald  be  charged  on  ac- 
count of  this  item  ahould  be  the  price  fm*  which  WillianiB 
sold  the  land,  less  what  he  paid  the  Seonedya  for  tfie  ont" 
standing  title,  and  what  wotild  be  a  reasouaUe  ellowftnce  for 
partition. 

In  accordance  with  these  views,  the  decree  of  tiie  court: 
belo^  should  be  noodified. 


J".  W.  LADD  and  S.  G.  REED,  Respondents,  v.  HARVEY 
HIGLEY,  Appellant 

ExfiDTTioH  ON  DoKKAirr  JODsinatr— Proceeoino  to  Obtaik. — A  pn>- 
CMding  under  t  292  of  the  Code  to  obtain  leave  to  inue  an  execn- 
tioQ  on  a  dormant  judgment,  ia  in  the  nature  of  a  eeparate  proceed- 
ing. The  judgment^ roll  in  such  prooeeding  Is  prepared  and  filed 
in  tile  same  manner  aa  a  Judgment 

Bill  or  E^odtionb — Evidbncb  must  bb  Ihcobpobatkd  ik. — Upon  « 
trial  of  an  issue  of  fact  in  sucb  a  proceeding,  th^  Court  will  not 
look  into  the  evidence  upon  which  t^  fact  was  found  in  the  court 
below,  unless  the  same  is  incorporated  in  a  statement  or  bill  of 
exceptions,  and  exception  properly  taken  to  Ita  admiulbilrty  wban 
oSered  in  the  court  below. 

Kboitals  m  X  JuDoiiBNT. — Wbere  there  la  a  recital  in  the  judgnHnt 
of  due  service  upon  a  defendant,  nothing  short  of  a  clear  oontiadle- 
tion  in  the  judgment-roll  will  affect  the  recital. 

AfPEAi.  from  Yamhill  C«unt7. 

On  the  6th  day  of  May,  1862,  the  respondents  obtained  a 
judgment  by  default,  in  the  Circuit  Court  of  the  State  of 
Oregon  for  Yamhill  County,  against  the  appellant,  Harvey 
Higley,  for  the  sum  of  $577.66  and  costs  of  suit  to  lie  taxed. 
At  the  April  terra,  1874,  of  said  court,  said  respondents  filed 
in  aaid  court,  under  §  292  of  the  Code,  a  motion  for  the 
allowance  of  an  order  for  leave  to  issue  an  execution  on  said 
judgment ;  the  appellant  filed  an  answer  to  the  motion ; 
proper  steps  were  taken  to  bring  the  matter  to  issue;  a  jury 
trial  was  waived,  and,  by  consent  of  the  parties,  the  case 


Dea  1874]  Ladd  t.  Hioklxv.  297 

I ' 

was  tried  by  the  oimrt,  and  judgiment  rendered  in  favor  of 
the  respondents,  granting  them  leaVe  to  issue  an  execution  on 
said  judgment;  from  which  dedsion  appellant  appeals  and 
brings  the  case  into  this  Oourt 

T.  B.  Ha/nMey,  for  Appellant 

Wm.  Strang  and  F.  B.  Strong,  for  Bespondenta. 

By  the  Court,  Bubnutt,  J. : 

The  principal  point  relied  on  by  appellant's  ooonsel  to 
rereme  the  Judgment  of  the  court  below  is,  that  the  judgment 
of  1863  is  void,  for  the  reasons:  ' 

1.  That  there  was  no  summons  or  notice  issued  in  that  ac- 
tion, such  as  the  law  i^uired; 

2.  That  the  proof  of  the  service  of  the  notice,  in  that  case^ 
was  not  sufficient  to  give  the  court  jurisdiction  of  the  person 
of  Higley ;  and 

3.  That  the  eomjplaint  in  said  cause  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action* 

The  first  question  presented  is,  whether  the  judgment- 
roll,  in  the  cause  in  which  judgment  was  rendered  in  1862,  is 
before  this  Court  for  inspectioh  or  not. 

It  appears  that  the  court  below  found  the  facts  upon  which 

the  judgment  appealed  ftom  is  based,  upon  testimony  that 

was  admitted  without  objection]  whidi  findings  are  to  the 

effect  that  the  respondents  did,  on  tihe  6th  day  of  May,  1862^ 

obtain  a  judgment  in  that  court  in  their  f  av(»r  and  against  the 

appellant  for  the  sum*  of  $507.26;  that  said  judgment  was 

duly  entered;  tiiat  said  sum  of  $597.26,  and  interest  thereon 

at  ten  per  cent,    per   annum   from   that  date,  is-  now  due 

tnd     unpaid,   and   that  no  ezeeuiion.  up<m  said  judgment 

bag   ever    been    issued*    As*  the    appellant    claims    that 

tbe   judgment,  upoU'   which    the    above    facts-  are  found, 

is  void,  he  should  have  objected  to  its  admission  in  evidence^ 

uid  excepted  to  the  ruling  of 'the  court  in  admitting  it,  and^ 

V  bis  bill  of  exceptions,  brought  the  question  properly '  be- 

&ie  this  Court 

Ibre  is  no  bill  of  exceptions  Jior  statement^  and  we  ate 
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to  presume  diat  the  evidence  tras  competent  and  piropevlj  ad- 
mitted. It  is,  however,  cl&imed  by  eounsel  for  thfl' appellant 
'thtit  the  jtidgment-fOll  in  the  cause  of  1662  is  a  part' of  th« 
roll  of  this  proceeding  in  1874,  and  was  properly  made  a 
part  of  the  transcript.  But  this  view  is  not  sustained  by  the 
provisiona  of  the  code,  in  relation  to  proceedings  of  this  kind. 
These  provisions,  after  providing  for  the  filing  of  the  motion, 
service  of  summons  arid  making  op  the  issue  and  trial,  which 
is  very  similar  in  all  respects  to,  an  action,  then  provide  (hat 
"the  order  shall  specify  the  amount  for  which  the  execution 
is  fo  isBuQ,  or  the  particular  property,  poeeesaion  of  which  ia 
to  be  delivered ;  it  shall  be.  entered  in  the  journal  and  dockeb- 
ed  as  a  judgment,  and  a  roll  thereafter  prepared  and 
filed,  or  a'  final  record  made  of  the  prooeedrnga,  as  the 
case  may  be,  in  the  aame  mabner  as  a  jndgmoot."  (Civil 
Code,  §  292.) 

The  case  otHunsaJeer  v.  Caffin  (2  Or.  107),  is  cited  hy 
counsel  for  appellant,  and  relied  on  to  sustain  hia  position. 
It  does  not  appeiar  in  that  case  how  the  trial  was  had  in  the 
court  below,  and  no  question  was  raised  as  to  the  right  of  th« 
appellate  court  to  look  into  the  judgment-roll  in  the  oripnal 
<»uae ;  bnt  admitting  that  the  judgmentroll  of  the.  judgment 
of  May  6,  1862,  is  properly  before  this  Conrt  for  examina- 
tion, that  judgment  could  only  be  deGlai<6d  void  if,  upcn.  an 
Inapecticm  of  the  whole  recwd,  it.  appears  either  that  the 
court  had  not  jurisdiction  :of  the  pereon  of  the  defendant 
therein,  or  that  the  complaint  did  not  state  facts  soffioient  to 
constitute  a  cause  of  action. 

XJpoa  the  first  point,  the  objection  that  the  notice  was  not 
sufficient  is  not  well  taken.  The  notice  is  in  substantial  coot- 
pliance  with  the  laws  of  185D,  which  were  then  in  ioroe,  and 
is  sufficient  The  proof  of  service  ia  the  certificate  of  tlie 
sheriff  of  Yamhill  County,  to  the  effect  that  the  complaint 
and  notice  were  served  on  the  defendant  personally  in  Yam- 
liill  County,  Oregon,  on  the  14th  day  of  March,  1862,  by  de- 
livering to  him  copies  of  the  same. 

It  is  claimed  by  appellant's  counsel  that  this  proof  of 
service  is  insufficient  in  this,  that  it  does  not  appear  that 
the    sheriff  made  the  service.     The  presmnptum  is  that'  of* 
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ficial  duty  has  been  regularly  performed  (Code,  §  768) ;  and 
when 'there  is  a  certificate  in  due  form  signed  by  an  oflSoer 
showing  service,  as  there  is  in  this  case^  it  is  the  duty  of 
the.  Court  to  presume  that  the  officer  did  his  whole  duty,  and 
made  the  service,  rather  than  that  some  other  person  made 
tlie  service,  and  that  the  o£Scer  violated  the  law  in  certify- 
ing to  it  Again,  there  is  a  recital  in  the  juijlgment  entry  in 
the  judgment  of  1862,  to  the  effect  that  Higley  had  been  duly 
served  in  Yamhill  County,  Oregon,  wilh  the  complaint  and 
notice  in  that  case,  more  than  ten  days  before  the  term  of 
court  at  which  the  judgment  was  rendered,  and  nothing  short 
of  a  clear  contradiction  in  the  roll  will  affect  this  re- 
cital • 

As  to  the  third  objection,  we  think  the  complaint  in  the 
aetion  in  1862  .  is  good,  as  upon  an  account  stated,  and 
though  it.  might  be  more  specific^  and  no  doubt  would  have 
been  made  so  upon  a  proper  motion,  it  wouM  be  going  too 
far  to  hold  that  it  is  a  nuUitjr,  and  would  not  support  a  judg" 
ment  by  default. 

It  is  further  objected  that  the  judgment  appealed  fnnn  ix 
this  case  contained  the  words  "renewed  and  revived,"  but 
these  words  do  not  give  the  order  for  leave  to  issue  an  execu- 
tion any  greater  effect  than  the  statute  gives  it  It  is  to  th€ 
statute  the  parties  must  look  to  find  what  effect  such  an  order 
has  upon  the  dormant  judgment 
Judgment  affirmed. 


W.  W.  CHAPMAIT,  Appellant,  v-  JAMES  H.  WILBUR, 

Bespondent 

^^OKvaiQ  Bscmofr— Motion  too  Late,  When. — ^A  partj  eomes  too  lat» 
wlio  applies  SBrenteen  monthB  altar  entry  of  a  decree,  far  liATe 
to  amend  the  same  without  showing  ttzcuae  for  the  delay. 

Appeal  from  Multnomah  Counly. 

The  facts  aie  stated  in  the  opinion  of  the  Court* 

<^.  0.  Ohapman,  for  the  motion. 

itoreland  d  Atwater,  contra. 
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By  the  Court,  Boskam,  C.  J. : 
-    Tliis  was  a  suit  to  set  aside  a  conveyance  of  real  estate  in 
the  City  of  Portland,  which  was  determined  by  this  Court 
at  the  Joly  term,  1873,  by  dismissing  plaintifPs  cause  gen- 
erally, for  want  of  merita. 

On  the  6th  day  of  August,  1873,  a  motion  for  a  rehearing 
was  filed  by  appellant,  and  after  dtie  consideration  of  the 
same  by  the  Court,  was  overruled.  In  January,  1875,  this 
imotion  was  filed  asking  leave  to  correct  the  decree  of  this 
Court,  made  in  August,  1873,  so  aa  to  show  that  the  cause 
was  dismissed  without  prejudice. 

In  support  of  the  motion  there  is  no  accompanying  affi- 
davit or  other  showing  by  which  this  Court  can  determine 
that  the  decree,  dismissing  plaintiff's  cause,  was  not  cor^ 
rect,  as  entered  of  record  by  the  derk.  But  counsel  suggests^ 
<m  the  argument,  that  it  is  within  the  recollection  of  some 
members  of  this  Court,  who  sat  in  this  cause  at  the  time  that 
the  saiUe  was  dismissed,  in  August,  1873,  that  when  the  de- 
cision of  the  Court  was  orally  announced  it  was  ordered  that 
the  cause  be  dismissed  tvilhoui  prejudicB,  and  that  the  clerk 
in  entering  the  decree  inadvertently  omitted  those  words. 

On  the  other  hand,  opposing  counsel  claim  that,  after  the 
signing  of  the  record  and  the  adjournment  of  the  term,  a 
judgnlfent  or  decree  cannot  be  amended  except  in  cases  where 
Uiere  is  something  in  the  record,  or  at  least  sMuething  whidi 
is  quasi  of  record,  by  whi«h  the  error  complained  of  is 
indicated.  And  it  is  furtheimore  urged  that,  in  no  event 
could  the  relief  sought  by  this  motion  be  granted,  on. 
account  of  the  laidies  of  the  appellant  in  making  his  applica- 
tion therefor. 

It  appears,  iiam  the  reoord,  that  the  de^ee  of  this  Court, 
dismiasing  appellant's  cause,  was  entered  cd  record  on  Au- 
gust 5,  1873 ;  that,  on  the  following  day,  a  motion  for  re- 
hearing was  filed,  which  was  overruled  by  the  Court,  and 
that  a  mandate  was  sent  to  the  court  below,  and  that  near 
seventeen  months  have  been   allowed   to  elapse   since  the 
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entry  of  the  decree  eamplained  of,  before  anj  eteps  ^wbm  tak- 

en  to  <x)rreet  or'aaiieiid  the  same. 
We  are  dearly  of  the  opinion  tbat,  in  the  absence  of  any 

showbg  of  a  Valid  excuse  for  EAich  unTeasonabk  delays,  this 

motion  should  be    denied/  on'  the  gi«otind  of  laches  in'  lihe 

HHmng  party. 
It  is  the  duty  of  attorneys  to  see  ihat  the  journal  entries- 

aie  conectly  made^  in  eatmes  in  which  they  are  interested ; 
and  if,  for  any  reuibony  they  should  fail  to  do  so,  the  earliest 
practicable  opportunity  should  be  made  available  for  the  pur- 
pose of  secnting  any  desired' correction;  It  would  be  on  un- 
wise practice  to  allow  the  final  judgments  and  decrees  of 
otmrtsto' be  modified  or  amended  in  any  material  respect,*  ex- 
cept upon  Ae  piompt  ^ion  of  the  parties  interested,  and  foi* 
good  snd  mffleient  t^asons. 
Motion  denied. 


.  1 1 


A.  A,  FINK,  Respohdent,  ^.  OANTON  HOAD  GOM- 

PANT,  Appellant 

^'^wiuiiowp — ^Tbndknct  of  Dbcisiows  ooKCKRiniro. — ^The  tendency  of 
uodern  deciBions  is  to  assimilate  the  actions,  rights,  duties  and 
K&bilities  of  private  corporations  to  those  of  individuals  and  of 
<XAiUBereial  partnerships. 

^OHpxxoivs  nsr  Favob  of  CSoRPOEikKioirs.— In  ^the  ahsence  of  pr<k>f, 
courts  cannot  disregard  a«  illegal  or  unauthorized  the  dealings  and 
*cti  of  private  corporations  which,  on  their  face,  or  according  to 
their  apparent  import,  are  within  their  charters  pr  articles, 

^^•— Artificial  bodies,  like  natural  persons,  are  entitled  to  the  benefit 
^  the  rule  whUh  tknputes  honesty  rather  than  wrong  to  tke  con- 
vict of  mon^  . 

^^  ^  AaxNTS. — Corporations  are  bound,  by  their  simple  contracts 
and  by  other  acts  of  their  officers  and  agents  performed  in  the 
Charge  of  their  ordinary  duties. 

^mos  By  THE  COuar.-^IVliefe  the  cause  is  tried  by  the  court  without 
^  mt«rvefiiioq  ol  a,  juiy,  thb  findii^  must  be  sufficient  to  sustain 
^  judgment,  and  must  .coyer  ^11  th^  material  iasnes. 

^PKAL  from  Douglas  County. 

The  complaint  alleges  that  the  Canyon  Eoad  Company  is 
4  pnvate  corporation ;  that  on  November  9,  1868,  it  waa  in- 
wbted  to  one  Eose  in  the  sum  of  fifty  dollars  coin,  and  by 
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ito  secretary,  duly  authorized  thereto^  drew  its  draft  or  order 
in  writing,  directed  to  its  treasurer  in  favor  of  said  Bose,  or 
bearer,  for  fifty  dollars;  that  said  draft  or  order  waa  duly 
deliyered  to  Rose,  who  for  a  value,  afterwards  transferred 
and  delivered  it  to  Fink,  who  is  now  the  owner  and  bolder 
thereof;  that  said  draft  was  duly  presented  to  said  treasurer 
and  by  him  indorsed,  ''Not  paid  for  want  of  funds,"  and  that 
there  is  now  due  and  payable  from  said  company  to  said  Eink 
the  sum  of  fifty  dollars  and  interest  from  the  date  of  present- 
ment 

A  second  cause  of  action  upon  another  draft  of  the  aame 
character  and  amount  is  similarly  stated. 

The  defendant  denied  the^  indebtedness,  the  authority  of 
its  secretary  to  draw  the  draft;  denied  that  it  was  transfer- 
red for  value,  or  that  Fink  was  owner  and  holder,  or  liiat 
any  sum  was  due  or  payable  thereon.  The  answer  also  al- 
leges that  the  order  was  issued  without  authority  or  consent 
of  the  company  out  of  its  regular  course  of  business,  ''and 
without  consideration  to  it;"  that  it  was  received  by  Fink 
after  its  maturity  and  with  notice,  and  knowledge  of  the  facts 
pleaded. 

Similar  answer  is  made  to  the  second  cause  of  action. 

• 

The  reply  denies  all  the  new  matter  set  up  in  the  answer. 

By  consent  of  the  parties  in  open  court  a  jury  was  waived, 
and  the  cause  was  tried  by  the  court.  After  hearing  proo& 
and  argument,  the  court  below  found  as  follows : 

1.  That  the  defendant  was  and  is  a  privi^te  corporation, 
duly  incorporated  under  the  laws  of  the  State  of  Oregon. 

2.  That  they  incorporated  for  the  purpose  of  constructing 
and  maintaining  a  toll-road  through  the  canyon  in  Douglas 
County,  Oregon. 

3.  That  on  the  9th  day  of  November,  1868,  said  corpora- 
tion issued  and  delivered  to  one  Aaron  Rose  a  warrant  or  or- 
der, of  which  the  following  is  a  copy: 


;  :  » 
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Ko.  08L]  'TtosKBUBO,  Omem,  Kot.  9»  1888.  [$60. 

To  the  Treasurer  of  the  Canyon  Road  Company : 

Pay  to  Aaron  Bose,  or  bearer,  fifty  (coin)  dollars,  for  ex- 
penses attending  meeting.    By  order  of  Board  of  Directors. 

Wm.  R.  Willis, 

«lVMklent  C.  R.  O. 

^  certify  that  the  above  is  ootrect 

**S-   F.   CfHADWICK, 

"Secretery  C.  R.  C." 

4.  That  on  the  2l8t  day  of  May,  1869,  defendant  issued 
another  order,  copy  of  the  above,  except  dates. 

5.  That  on  the  back  of  each  of  said  orders  is  the  follow- 
ing indorsement: 

'Presented  and  not  paid  for  want  of  funds. 

"Treasurer  C.  R.  C* 

6.  That  the  plaintiff  herein  became  the  owner  and  bolder 
of  said  warrants  or  orders,  for  valuoi  prior  to  the  commence- 
ment  of  this  action. 

Upon  these  finding!  of  fact  the  court  below  entered  judg- 
ment in  favor  of  Fink  and  against  said  company  for  one 
hundred  and  fourteen  dollars  and  fifty  cents  in  coin. 

From  this  judgment  an  appeal  was  taken  and  numerous 
CRon  are  alleged. 

Fofson  S  Lane  and  WiUiam  B.  WUUsj  for  Appellant, 
daim: 

1.  That  the  facts  found  by  the  court  are  not  suflBcient  to 
^title  the  plaintiff  to  a  judgment.  (Clark  v.  Des  Moines,  6 
Am,  L  E.  146  and  note;  Abb.  Dig.  Law  of  Cor.,  pp.  283, 
288,  §§  60,  101.) 

2-  That  the  court  should  have  passed  upon  all  the  issues, 
^i  not  having  done  so '  the  judgment  should  be  reversed. 
(5  Bos.  658,  663 ;  6  Id.  668 ;  61  Pa.  852 ;  10  Wis.  418 ; 
Code,  §§  216,  217.) 

3'  A  party  dealing  with  the  oflSoers  of  a  corporation  is 
"ownd  to  know  what  authority  they  have.  (Adrian  v.  Roome, 
52  Barh.  S-SiD,  410,  411 ;  McCvllough  v.  Moss,  5  Denio,  567.) 
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J.  F.  OaMey  andW.  W.  Thayer,  for  Beapondent,  daWi :  '  ' 

1.  That  the  answer  tenders  no  issue  except  as  to  the  ne- 
gotiation 0|f  the  drafts  to  respondent. 

2.  Tbat,th£  draffs  were  in  legal  effect  the  promissoiy  DOtea 
of  the:  mmpaitj,  and  were  obligatory  upon  it  (15  N.  Y. 
337;  Aug.  &  Ame8onCw„p.25f  ,§.^68.).  •     ,    .       .,  ,■ 

3.  That  the,  cpurt  .pa^d  upon  all  the  material  issaes. 

By  tie  Court,  McAbthijb,  J. : 

The  instrumente  declared  on  are  orders  hy  the  oqn^panyf  oil 
itself — -mer©  directions  to  its  treasurer  to  pay  the  amounts 
indicated  to  the  bearer.  In  legal  effect  they, are, the  prom-,: 
issory  notes  of  the  company.  (FairchUd  v.  0.  C.  &  R.  R. 
Co.,  15  N.  Y.  337.)  !  ■  :    i  ■      '    ::  I.    .. 

We  cannot  adopt  the  views  of  appellant's  counsel  and  de- 
cide the  issues  of  instruments  of  this  character,  by  the 
company,  vitra  vires,  beoatise  in' issuing' them  the  company 
exercised  inciden'tal' powers  whitih  are  within,  or  rather' 
grow  out  of  the  general  powers  of  corporation's  of  this  felass,  ■ 
Tlie  doctrine ■  of  Olarfcr.  Des  Matties  (6  Am.  L.  R.),  -whith 
ii,  that  in  daae  of  a  municipal  corporation  a'  person  taldig' 
its  warrants  is  bound  at  his  peril  to  ascertain  the  na- 
ture' and  extent  of  the  power  of  the  officers  of  the  corpora- 
tion, cannot  apply  herein  to  the  extent  claimed  by  appellant's  ' 
counsel,  fcrr  the  reason  thst  this  is  not  a  munioipal  oorpora- 
tion.  The  law  applicable  to  municipal  corporation?  ie; 
in  many  respecte,  different  from  that  governing  private  cor- 
porations. Private .  colorations  act  throu^  their  agents,  as 
do  municipal  corporations,  but  the  tendency  of  modern  decis- 
ions is  to  assimilate  the  actions,  rights,  duties. and  liabilities 
of  private  corporations  to  those  of  individual  and  pf  commer- 
cial partnership.  {Conro  V.  Port  He.nry  Iron  Co.,  12  Barb. 
64.)  .  ..,,.,. 

Courts  cannot  disregard  as  illegal  or,  unauthorized  the 
dealings  and  the  acts  of  private  corporations  which,  on  their 
face,  or  according  to  their  apparent  import,  are  within  their 
charter  of  articles.  In  the  absence  of  proof  there  is  no  . 
legal  presumption  that    the    law    has    been    violated.    On 
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the  oontraiy,  artificial  bodies^  like  natural  pei*8on8,  are  en- 
titled to  the  benefit  of  the  rule  which  imports  honesty  rather 
than  wrong  to  the  conduct  of  men.  {Chautavqua  Co,  Baiik 
V,  Risky,  19  I[.Y.  381.) 

In  Sajford  v.  Wyckoff  (4  Hill,  442),  the  action  was 
against  a  banking  association  upon  a  draft  or  bill  of  ex- 
change. Chancellor  Walworth,  while  dissenting  upon  anoth- 
er ground,  said :  "Where  a  corporation  is  authorized  to  give 
a  negotiable  security  for  any  purpose,  and  there  is  nothing  to 
show  for  what  the  particular  security  was  given,  if  there  is 
nothing  on  the  face  of  the  instrument  itself  to  create  a  sus- 
picion that  it  was  issued  for  an  illegal  object,  the  court  will 
presume  that  it  was  given  for  a  legitimate  purpose  rather 
than  for  one  which  was  unauthorized  and  illegal." 

Corporations  are  certainly  bound  by  their  simple  contracts, 
and  by  otHer  acts  of  their  officers  and  agents  made  and  per- 
formed in  the  discharge  of  their  ordinary  duties;  and  the 
courts  have  carried  this  doctrine  so  far  as  to  hold  that  they 
may  take  notice  of  the  general  natare  of  the  duties  of  a 
cashier  in  and  about  a  banking  office,  and,  without  evidence 
of  usage  or  express  authority,  hold  him  authorized  to  do  all 
incidental  acts  necessary  to  the  performance  of  those  gen- 
eral duties.  (Watson  V.  Bennett  et  al.,  12  Barb.  196.)  This 
case  is  cited  more  to  show  the  tendency  of  modem  de- 
cisions than  from  ai^  present  applicability.  It  presses 
dose  upon  the  very  verge  of  the  law,  and  further  we 
think  the  courts  ought  not  to  go.  In  Angell  &  Ames  on 
Corporations  (p.  292),  the  law  is  well  stated  to  be,  that  un- 
less the  act  of  incorporation  expressly  prescribe  the  contrary, 
the  duly  authorized  agents  of  corporations,  as  of  natural  per- 
sona, may,  within  the  scope  of  their  authority,  bind  them  by 
simple  as  well  as  by  sealed  contracts;  and  that,  too, 
in  both  cases,  whether  authorized  by  deed  or  vote;  and 
fn»n  their  acts  or  conduct,  as  well  as  from  the  acts  or  con- 
duct of  the  agents  of  natural  persons,  implications  may  be 
made,  either  for  or  against  their  constituents.  These  gen- 
eral rales  are  applicable  alike  to  those  corporations  formed 
^der  geneal  incorporation  laws  and  those  created  by  legisla- 

ive  charter. 
B  Oregon—- 20 
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Id  FisteT  v.  La  Rue  (15  Barb.  323),  the  analogies  to  be 
drawn  from  whict  are  applicable  to  the  case  in  hand,  the 
plaintiff  brought  her  action  in  a  justice's  court  against  the 
trustee  of  a  school  district.  She  was  employed  bj  one  of 
the  trustees  only,  after  consulting  the  others  separately  and 
obtaining  their  permission  to  teach  the  district  school  for 
six  weeks.  All  three  of  the  trustees  sent  children  to  school, 
as  did  the  district  generally.  The  defense  was  a  denial  of 
the  services  and  payment.  The  plaintiff  had  a  verdict  An 
appeal  was  prosecuted  to  the  County  Court,  in  pursuance  of 
a  statute  of  the  State  of  New  York,  and  the  judgment  of 
the  justice  was  reversed  for  the  following,  among  other  rea- 
sons, that  it  did  not  appear,  from  the  justice's  return,  that 
ihe  defendants  had  employed  the  plaintiff  to  teach,  at 
a  legal  meeting  of  all  their  numbers  for  that  purpose,  or  at 
a  meeting  of  a  majority  of  the  defendants  after  notice  to  alL 
This,  the  Supreme  Court  held  to  be  erroneous,  and  held 
further  that  no  such  proof  was  necessary  in  a  case  like  this, 
where  the  action  was  brought  upon  an  executed  contract  to 
recover  for  services  rendered  under  it.  It  is  well  settled, 
at  least  in  this  country,  that  where  a  person  is  employed  for 
a  corporation,  by  one  assuming  to  act  in  its  behalf,  and  goes 
on  and  renders  the  services  tccording  to  the  agreement,  with 
the  knowledge  of  its  officers,  and  without  notice  that  the 
contract  is  not  recognized  as  valid  and  binding,  such 
corporation  will  be  held  to  have  sanctioned  and  ratified  the 
contract,  and  be  compelled  to  pay  for  the  services  according 
to  agreement.  Having  availed  itself  of  the  services,  and  re- 
ceived the  benefits,  it  is  bound  in  conscience  to  pay,  and  will 
not  be  heard  to  say  that  the  original  agreement  was  not  made 
by  a  person  legally  authorized  to  contract  In  the  same 
case  it  is  well  said  that  the  law  raises  the  same  presump- 
tions against  corporations,  in  such  cases,  as  against  nat- 
urel  persons. 

In  this  case,  we  think  the  road  company  ia  estopped  to 
deny  the  regularity,  as  well  as  the  legality  of  its  acta  in  is- 
suing the  orders  declared  on.  They  werp  drawn  by  the 
secretaiy,  signed  by  the  president  and  indorsed  by  the 
treasurer.     To  lay  down  a  principle   whicb    would   permit 
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these  officers  now  to  deny  their  own  solemn  act,  and  shield 
themselves  behind  the  doctrine  of  ultra  vires,  would  be  sub- 
stantially investing  them  with  power  at  their  own  pleasure 
to  avoid  the  consequences  of  their  own  acts,  and  at  the 
same  time  render  all  who  have  performed  any  sort  of  labor 
or  service  for  them,  and  received  orders  of  this  kind,  rem- 
ediless. If  no  reliance  is  to  be  placed  upon,  and  no  credit 
given  to,  the  drafts  or  orders  of  a  private  corporation,  which 
are  prima  facie  regularly  executed,  and  issued  in  pursuance 
of  a  power  directly  conferred,  or  of  a  clearly  incidental  and 
necessary  power,  attested  by  the  signatures  of  their  officers, 
upon  whom  the  control  of  their  affairs  is  devolved  by  law, 
upon  what  can  reliance  be  placed  i     (37  Cal.  598.) 

"This  is  one  of  the  most  direct,  formal  and  solemn  assur- 
ances that  can  possibly  be  given.  It  is  one  of  the  legally  ap- 
pointed modes  in  which  ^  large  class  of  private  corporations 
deal  with  the  world  and  establish  credit.  When  a  draft  or 
order  of  this  kind  finds  its  way  into  the  market,  and  is  pur- 
chased by  a  stranger,  he,  and  the  commercial  world  gener- 
ally, has  little  opportunity  or  means  of  ascertaining  the  cir- 
cumstances under  which  it  was  drawn  or  issued.  "No 
opportunity  is  afforded  a  stranger  to  examine  the  books, 
papers  and  proceedings  of  a  private  corporation,  for  they 
are  private  property.  Whenever  the  corporation  acts,  it  is 
through  its  agents,  and  if  their  formal  assurances  and  solemn 
signatures  are  not  reliable,  then  none  of  their  acts  can  be  de- 
pended on,  and  those  dealing  with  them  are  absolutely  without 
adequate  protection.  The  rule  stated,  not  only  rests  upon 
principle  and  authority,  but  is  founded  upon  common 
honesty  and  solid  sense.^* 

In  McCvllougJi  v.  Moss  (5  Denio,  577),  it  is  said  that  the 
right  of  a  corporation  to  make  a  promissory  note  for  a  debt 
incurred  in  the  course  of  its  business,  although  not  ex- 
pressly authorized  to  contract  in  that  form,  appears  to  be 
conceded  in  our  courts,  citing  1  Cow.  513,  and  9  Paige, 
470.  As  this  case  was  cited  and  relied  upon  by  appellant's 
counsel,  I  have  examined  it  with  great  care,  and  am  unable  to 
discover  that  the   opinions  of   the   different   Senators   war- 
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rant  the  conclusions  of  the  reporter,  as  ezpresaed  in  tbe  ajUii' 
bus,  save  the  one  just  set  forth. 

The  following  analysis  of  the  case  made  by  Willard,  J., 
and  forming  part  of  the  opiuion  of  the  court  in  Most  v. 
McCuUough  (7  Barb.  284),  shows  what  was  really  decided, 
and  the  consequences  of  the  decision:  "Gardiner,  the  Lieu- 
tenant-Governor, expressed  the  (pinion — (1.)  That  the  cir- 
cuit judge  erred  in  refusing  to  submit  to  the  jury  the  ques- 
tion, whether  a  part  of  the  consideration  of  the  note  did  not 
accrue  before  the  defendant  became  a  stockholder,  and  that 
for  such  refusal  the  judgment  should  be  reversed  and  a  new 
trial  awarded.  (2.)  He  intimates  that  the  stockholder  is  a 
guarantor  for  the  coiapanj,  and  that  the  action  should  be 
brought  in  the  name  of  the  original  party  to  the  note,  and 
that  this  liability  was  not  negotiable,  (3.)  His  third  object- 
ion to  the  ruling  of  the  circuit  judgvia  substantially  like  th6 
first,  viz.,  that  there  waa  evidence  to  show  that  a  part  of  the 
damages  which  were  included  in  the  note  accrued  before  the 
defendant  became  a  stockholder.  (4.)  He  inclined  to 
the  opinion  that  an  entire  agreement  could  not  be  divid- 
ed. 

"If  the  judgment  of  the  Supreme  Court  was  reversed,  for 
the  first  or  third  reasons  assigned  by  Gardiner,  Lieutcnani- 
Governor,  the  court  below  should  not  have  nonsuited  the 
plaintiff,  but  have  submitted  the  question  of  fact  to  the  jury. 
And  if  the  judgment  was  reversed  for  the  second  reason,  it 
should  have  been  final,  and  no  venire  de  novo  should  have 
been  awarded. 

"The  opinion  of  Mr.  Senator  Lott  decides: 

"1.  That  the  plaintiff  did  not  show  on  the  trial  that  tbe 
note  in  question  was  executed  by  the  authority  of  the  oor^ 
poration. 

"2.  That  the  evidence  of  its  subsequent  ratification  was 
insufficient. 

"3.  That  the  note  was  not  obligatory  upon  the  company, 
because  it  was  not  given  in  the  legitimate  course  of  their 
business.  They  had  no  ri^t  to  buy  a  farm,  a  school  house,  or 
threshing-machine,  etc. 

"4.  That  the  question  whether  a  part  of  the  otmsideratioii 
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of  the  note  accrued  prior  to  the  defendant's  becoming  a  stook- 
bolder,  should  have  been  submitted  to  the  jury. 

^'A  reversal  of  the  judgment  for  the  first,  second  or  fourth 
reason  would  not  have  concluded  the  judge  trying  the  cause, 
tinless  the  testimony  was  the  same  as  on  a  former  trial.  But 
the  testimony  on  the  last  trial  was  mxuAk  stronger  for  the 
plaintiff  than  on  the  preceding  trial,  and  should,  I  think, 
have  carried  the  cause  to  the  jury  on  the  principles  contained 
in  Senator  Lett's  first,  second  and  fourth  reasons.  A  reversal 
for  the  third  reason  should  have  been  final,  because,  if  true, 
it  showed  that  the  plaintiff  had  no  cause  of  action. 

^Mr.  Senator  Putnam,  in  his  opinion,  repudiates  the  no- 
tion of  guarantee  put  forth  in  the  opinion  of  LientenantrGfov- 
emor  Gardiner.    He  thinks: 

'^1.  The  plaintiff,  in  the  first  place,  had  not  shown  any 
anthorily  in  the  officers  of  the  company  to  give  the  note. 

^'2.  That  the  defendant  was  not  liable,  because  he  was  not 
a  stockholder  at  the  time  this  suit  was  commenced. 

''3.  That  the  consideration  of  the  note  was  illegal,  as  it 
was  given  in  part  for  the  property  which  had  no  connection 
with  the  businee's  of  ths  corporation. 

'If  the  judgment  was  reversed  for  the  first  objection,  there 
should  have  been  a  new  trial;  and  if  the  testimony,  as  to 
the  authority  to  give  the  note,  was  materially  strengthened, 
the  cause  should  have  been  submitted  to  the  jury.  If  it 
was  reversed  for  the  last  two  objections,  it  should  have  been 
final. 

"Mr.  Senator  Barlow  went  for  an  affirmance  of  the  judg- 
Dient,  thus  concurring  in  substance  with  the  Supreme  Court 
He  also  expressed  the  opinion  that  the  judgment  against  the 
company  finally  settled  every  question  as  to  the  validity  of  the 
^ote,  and  that  the  defendant  could  not  go  back  of  that  judg- 
ment and  take  issue  upon  the  liability  of  the  company; 
ttius  concurring  with  Chief  Justice  Spencer,  in  8lee  ir, 
Bhom  (20  John.  669).  Seven  other  senators  concurred 
^ith  him. 

"The  fact  that  a  venire  de  novo  '^aa  awarded,  affords  deci- 
sis mdence  that  a  majority  of  the  court  did  not  concur 


810  Fink  t.  Cahtoh  Boas  Oo.         [5  Oregon 

with  the  LieuteDant-Goveraor,  Gardiner,  on  his  second  point, 
nor  with  Mr.  Lott  in  his  third,  nor  with  Mr.  Putnam  in  his 
last  two.  We  have  no  meaos  of  determining  upon  which  of 
the  other  reasons  it  was  reversed.  We  must  presume  that  it 
was  reversed  for  a  reason  which  the  court  thought  could  or 
might  be  obviated  on  a  further  trial,  or  they  would  not  have 
awarded  a  venire  de  novo." 

So  much  for  the  case  relied  upon  by  counsel  for  appellant. 
Mr.  Justice  Willard's  analysis  of  it  shows  how  utterly 
worthless  it  is  as  an  authority  to  guide  this  Court  to  a  cor- 
rect conclusion  in  the  case  in  hand. 

The  point  decided  in  Adriance  v.  Borne  (52  Barb,  89©), 
was  that  tiie  superintendent  of  &  manufacturing  company, 
whose  actual  authority  was  "to  have  charge  of  the  manufac- 
turing department  of  the  works,  audit  bills  ioi  materials  and 
labor,  and  to  appoint  and  disdiarge  foreman  and  work- 
men," had  no  authority  to  make  a  loan  of  money  in  the 
name  of  the  ccnnpany,  and  execute  a  contract  in  its  name, 
agreed  to  sell  and  deliver  to  the  lender  a  specified  quan- 
tity o£  iron  in  consideration  thereof.  Gilbert,  J.,  who  ren- 
dered the  opinion,  had  no  doubt  a  corporation  might  be 
bound  hf  the  acts  of  a  general  agent,  in  the  same  manner 
as  private  individuals,  and  persons  dealing  in  good  faith 
with  such  agents  are  not  presumed  to  know  the  private  in- 
structions which  may  have  been  given  him  by  his  principal. 
After  declaring  that  that  principle  would  not  aid  the  plaint- 
ifis,  be  proceeded  to  lay  down  the  law  as  applicable  to  the 
very  question  raised  in  the  case  before  him,  which  was  as 
above  stated.  I  find  nothing  in  the  case  sustaining  the  ap- 
pellants. 

Where  a  cause  is  tried  by  the  court  without  the  interven- 
tion of  a  jury,  there  must  be  findings  of  fact  sufficient  to 
sustain  the  judgment.  All  the  material  issues  should  be 
passed  upon.  It  is  needless  to  cite  authorities  upon  points 
BO  obviously  clear  and  so  thoroughly  settled.  In  the  case 
now  under  consideration,  we  think  the  court  below  did  not 
proceed  to  render  its  judgment  in  disregard  of  these  prin- 
dples  of  law.  The  denial  of  indebtedness  is  the  denial  of 
a  mere  conclusion  of  law  in  this  action.     The  company  waa 


Dec  1874]  Campbell  v.  Bbidwell.  311 

estopped  to  deny  the  authority  of  its  secretary  to  draw  the 
drafts.  The  third  finding  of  the  court  covers  the  allegations 
in  the  answer  that  the  order  was  issued  without  the  authority 
or  consent  of  the  appellant,  and  out  of  its  regular  course  of 
busmess.  The  allegation  that  these  drafts  were  "without  con- 
sideration to  it"  (the  oompany)  is  not  sufficiently  pleaded 
and  does  not  tender  an  issue.  (19  CaL  147;  19  Abb.  Pr. 
97j2EsteePl767.) 

All  the  other  material  issues  are  covered  by  the  other  find- 
ings. 

Judgment  affirmed* 


JAMES  P.  CAMPBELL,  AppeUant,  t.  JAMES  W.  BRID. 

WELL,  Respondent 

facE  Law. — ^Ilie  eominon  law  rule,  that  every  man  is  required  to 
keep  hia  cattle  within  hia  own  cloae,  under  the  penalty  of  answering 
in  damages  for  all  injuries  arising  from  their  running  at  large,  is 
not  in  force  in  this  State. 

TiBPAss  BT  Stock — CoMPULnrr  nr  Action  fob. — ^The  complaint,  in  an 
action  for  trespass  of  cattle,  must  set  forth  facts  showing  an  iu- 
doeure  built  in  substantial  oompUanee  with  the  BtatutOi' 

Appeal  from  Polk  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

/.  L.  OoUins,  for  Appellant 

N.  L.  Butler,  for  Bespondent 

By  the  Court,  BuBmrrT,  J. : 

This  is  an  action  of  trespass,  brought  by  the  appellant 
in  the  Circuit  Court  for  Polk  County,  for  injuries  to  his 
growing  crops  by  the .  stock  of  the  respondent  There  is 
no  allegation  in  the  complaint  that  the  crops  of  appellant 
are  inclosed,  or  that  the  appellant  has  his  land  inclosed  by 
any  kind  of  fence.  There  ivas  a  general  demurrer  inter- 
posed to  the  complaint  in  the  court  below  by  the  respond- 
ent, which  was  sustained  by  the  court,  from  which  judgment 
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Buataining  said  demurrer  die  case  ia  brought  into  tJus  Court 
by  appeal. 

The  only  question  presented  in  the  argument  for  ihe  oMi- 
aidcration  of  the  court  is  whether  under  our  statute  a  per- 
son can  maintain  an  action  of  trespass  for  injury  to  grase^ 
herbfige,  or  growing  crops,  by  the  cattle  of  another,  without 
alleging  that  the  premises  upon  whidi  the  trespass  is 
alleged  to  have  been  committed  were  inclosed  by  a  lawful 
fence. 

The  statute,  page  579,  §  1,  provides:  "That  all  fields  and 
iodosures  shall  be  inclosed  with  a  fence  sufficiently  doee, 
composed  of  posts  and  rails,  posts  and  palings^  poets  and 
planks,  palisades,  or  rails  alone,  laid  up  in  the  manner  com- 
monly  called  a  worm  fence,  or  turf  with  &  dit«b  on  either 
side,  or  wall  of  rock  or  stone  four  and  a  half  feet  high."  The 
next  section  provides  how  all  such  fences  shall  be  constructed 
and  their  height. 

Section  4,  on  the  same  page,  provides  that  "If  any  horse^ 
cattle,  or  stock,  break  into  any  inclosure,  ihe  fence  being 
of  the  height  and  sufficiency  aforesaid  j  or  if  any  hog,  shoat 
or.  pig  shall  break  into  the  same,  the  owner  of  such  animal 
shall,  for  the  first  trespass,  mate  reparation  to  the  party 
injured  for  the  true  value  of  the  damages  he  shall  sustain ; 
and  for  every  trespass  thereafter,  double  damages,  to  be 
recovered  with  costs  before  a  justice  of  the  peace,  or  any 
court  of  record  having  cognizance  of  the  same,  demanded  by 
the  party  injured.  For  the  third  offense  fnmi  any  of  the 
animals  aforesaid  breaking  into  such  inclosures,  the  party 
injured  may  take  up  such  animals  and  keep  the  same  at  the 
expense  of  the  owner.  All  animals  ao  taken  and  kept  in  ac- 
cordance with  the  provisions  of  this  section,  shall  be  held  as 
surely  for  the  expenses  of  keeping;  provided,  that  the  owner 
may  at  any  time  pay  charges  and  take  such  animal  away." 

The  next  section  is  as  follows:  "Upon  the  complaint  of 
the  party  injured  to  any  justice  of  the  peace  of  the  county, 
such  justice  shall  issue  his  order,  without  delay,  to  three 
disinterested  householders  of  the  neighborhood,  nowise  re- 
lated to  the  parties,  reciting  the  complaint  and  requiring 
them  to  view  the  fence  where  the  trespass  is  complained  of 
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and  take  &  memorandum  of  the  same,  and  the  testimony  int 
sneh  cases  shall  be  good  evidenoe  on  the  trial  touching  the 
lawfulness  of  the  fence." 

It  was  admitted  on  the  aigument  of  the  case  that  unless 
the  common  law  on  this  subject  prevailed  in  this  State  the 
phintiS  had  no  right  of  action. 

It  is  the  opinion  of  the  Court  that  the  common  law  rule, 
that  every  man  is  required  to  keep  his  cattle  within  his  own 
doee,  utider  the  penalty  of  answering  in  damages  for  all  in- 
juries arising  from  their  running  at  large,  is  not  iii  force  in 
this  State.     The  statute  of  1870  is  directly  in  conflict  with 
and  repugnant  to  that  rule.     The  courts  of  Iowa  and  Illi- 
nois have  taken  the  same  view  of  this  question.     (Wagner 
V'BUss,  3  Iowa,  396;  Heath  v.  Coltenback,  5  Iowa,  490; 
Seely  V.  Peters,  5  Gilman  (111.)  130.) 

The  fence  law  of  this  State  has  repealed  the  common  law 
on  iliis  subject  (if  it  ever  prevailed  here,)  and  substituted 
on  one  side  the  obligation  to  inclose  with  a  sufficient  fence, 
and  on  the  other  the  liability  to  pay  damages,  double  dam- 
ages, etc,  and  also  to  a  seizure  of  the  stock,  damage  feasant, 
aiid  a  complaint  must  set  forth  an  inclosure  built  in  substan- 
tial compliance  with  this  law,  or  there  can  be  no  trespass  of 
cattle  established. 
Judgment  affirmedi 


*^  H.  MUSGBOVE,  Appellant,  v.  RUTH  M.  BOWSER 

et  al.,  Respondents. 

^•'^^HDBD  Dian>— TnxB  Oonveted  bt,  wmesB  ttoob  is  Koncs. — ^Ab 
^''^eeorded  deed  haa  the  effeet  to  carry  the  legal  title  aa  againit 
*^  persona  having  actual  notice  of  ita  existence.  The  protection 
^'  the  statutes  In  relation  to  recording  deeds  only  applies  in  fayor 

^^'  parties  who  have  acted  in  good  faith. 

****»  Dked — Whkn  xaksx  with  Notice  of  Psiob  Cowvbtanck. — ^A 
^^^eyanoe,  though  duly  recorded,  passes  no  title  whatever  when 
^*ken  iffWyi  a  knowledge  of  the  existence  of  an  unrecorded  deed. 

^^^  KoncB — Deed  not  Entitled  to  Record  mat  Operate  as. — A 

^^^,  though  not  entitled  to  record,  hnt  which  has  heen  recorded, 

1l\lile  it  does  not  operate  as  conatruotive  notice,  may  operate  m 

^\ial  notice.    The  rule  aa  to  notice  in  Bohlman  v.  Coffin  et  ol 

(4  Or.  313),  affirmed. 

•  See  20  Am.  Rep.  737. 
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Pnos  EQnrnxa — Where  Pitbchaseb  hab  None*  or. — If  ona  hu  Botitt 
of  the  equitlea  of  prior  purchaoera  before  tie  paja  tb*  purdutM- 
price  of  land,  and  jet  makes  payment,  be  cannot  claim  tha  right! 
of  a  bona  fid«  purdutBcr. 

Appsai.  fnmi  Moltnotnali  C0QSI7. 

The  facts  are  stated  in  the  (pinion  of  the  Cottrb 

Dolph,  Bronaugh,  Dolph  and  8im<m,  for  Appellant. 

B.  KUUn  and  R.  Williams,  for  Hespondents. 

By  the  Conrt,  Fbim,  J. : 

This  was  a  suit  in  eqni^,  hrooght  in  the  Circnit  Court  of 
Multnomah  County  bj  Musgrove  against  respondents,  to  re- 
strain them  from  cutting  cordwood  and  removing  it  from  the 
lands  described  in  the  complaint,  situate  on  Oak  Island, 
Multnomah  Coun^,  Oregon.  The  appellant  and  one  of  the 
TBspondente,  Buth  M.  Bonser,  each  claim  to  own  the  land 
in  controTersj  by  virtue  of  several  deeds  of  conveyance  from 
the  common  grantors,  M.  L.  Armstrong  and  wife.  On  Feb- 
ruary 15,  1873,  Armstrong  and  wife  executed  a  deed  of  con- 
veyance of  the  land  in  dispute  to  Musgrove,  which  was 
duly  recorded  in  the  county  clerk's  office  of  Multnomali 
County  on  February  25,  1873,  and  on  December  4,  1860, 
Armstrong  and  wife,  for  a  valuable  consideration,  executed 
a  deed  of  conveyance  for  the  same  land  to  John  Bonser,  while 
in  Washington  Territory,  This  <3eed  was  placed  on  the  rec- 
ords in  the  county  clerk's  office  of  Multnomah  County  on 
December  24,  1860,  but  without  authority  of  law;  becauas 
the  acknowledgment  of  the  execution  thereof  had  been  taken 
before  a  notary  public  of  Washington  Territory,  and  be- 
cause it  was  deposited  for  record  without  first  having  the 
certificate  of  a  clerk  or  other  proper  certifying  officer  of  a 
court  of  record  of  the  county  or  district  within  which  such 
acknowledgment  had  been  taken,  as  required  by  the  statute 
4^  Oregon  then  in  force.  (Statutes  1654,  p.  saO,  § 
12.) 

On  Januarv  19,  1866,  J(^  Bonser  ccmveyed  by  deed  the 
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land  in  cantroTerey  to  Kuth  M.  Bonaer  (then  Ruth  M.  Dow) 
for  a  valuable  consideratiou,  which  was  duly  acknowledged 
■nd  recorded  in  the  county  clerk'B  office. 

As  has  been  stated,  the  deed  of  1860  from  Armstrong  and 
wife  to  John  Bonser  was  acknowledged  before  a  notary  pub- 
lie  of  Wa^hingloD  Territory,  where  the  deed  was  executed; 
B&id  acknowledgment  being  in  the  following  words: 


"On  this  4th  day  of  December,  a.  d.  1860,  before  me 

,  a  notary  public  in  and  for  said  county,  personally  ap- 
peared M.  L.  Armstrong  and  Martha  Jane,  his  wife,  *  *  * 
to  me  well  known  to  be  the  persons  named  in  the  within 
deed,  and  after  the  same  was  read  and  explained  by  me  to 
them  tbey  each  acknowledged  to  me  that signed  and  exe- 
cuted the  within  deed." 

The  first  point  made  by  counsel  for  appellant  is,  tiiat  the 
certificate  of  acknowledgment  appended  to  the  Bonser 
dfed  is  fatally  defective  and  is  not  evidence  of  its  execution 
without  further  proof.  It  will  be  noticed  that  the  notary, 
instead  of  certifying  that  Armstrong  and  wife  were  known 
to  him  to  be  the  makers  of  the  deed,  certifies  that  they  were 
hown  to  him  to  be  the  persons  named  in  the  written  deed, 

and  that  "they  acknowledged  to  him  that signed  and 

executed  the  within  deed."  The  omission  of  the  pronoun 
they  before  the  word  "signed"  was  evidently  a  clerical  mis- 
take; and  while  the  certificate  is  somewhat  defective,  yet 
we  think  it  substantially  contains  all  the  requisites  of  the 
statute  then  and  there  (Washington  Territory)  in  force. 
We  think  it  may  he  inferred  from  this  certificate  that  Arm- 
strong and  wife  were  the  makers  of  the  deed;  that  they  were 
known  to  the  notary  personally,  and  that  they  aiinowlcdged 
to  him  its  execution.  This  deed  was  not,  however,  duly 
recorded  in  the  county  of  Multnomah,  an  this  State,  where 
the  land  is  situate.  The  statutes  of  1854,  p.  520,  §  12,  re- 
quire that  where  a  deed  is  executed  outside  of  this  State, 
unless  the  acknowledgment  is  taken  before  a  commissioner 
>ppointed  by  the  Governor  for  that  purpoee,  it  shall  have 
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attached  thereto  a  certificate  of  the  derk  or  other  proper  oer- 
tifyijQg  <^cer  of  a  court  of  record,  under  the  eeal  of  his  office, 
that  the  person  taking  the  acknowledgment  was,  at  the  date 
thereof,  such  ofiBcer  as  he  is  therein  represented  to  be,  and 
that  the  signature  of  such  officer  he  believes  to  be  genuine, 
and  that  the  deed  is  executed  and  acknowledged  according  to 
the  laws  of  said  State  or  Territory. 

This  deed  not  having  this  certificate  attached  thereto, 
thou^  copied  by  the  clerk  upon  the  record,  was  not  entitled 
to  be  there.  It  being  to  all  intents  and  purposes  an  unre- 
corded deed  at  the  time  appellant  todi  his  conveyance  from 
Armstrong  and  wife,  it  did  not  operate  as  constructive  notice 
to  appellant.  The  only  effect  of  such  deed  was  to  carry  the 
legal  title  as  against  all  persons  having  actual  notice  of  its 
existence. 

By  our  statute  every  deed  not  recorded,  as  required  by  law, 
is  void,  as  against  a  subsequent  purchaser  in  good  faith  and 
for  a  valuable  consideration,  whose  conveyance  shall  be  first 
recorded.  It  seems  to  be  well  settled,  in  this  country,  "both 
in  law  and  eqni^,  tliat  our  recording  acta  only  apply  in  ixvor 
of  parties  who  have  acted  in  good  faith,"  and  it  is  therefore 
generally  held  that  a  conveyance,  duly  recorded,  passes  no 
title  whatever,  when  taken  with  a  knowledge  of  the  existence 
of  a  prior  imrecorded  deed.  (2  Ld.  Cases  in  Equity,  183 ; 
9  John.  163;  4  Mass.  637.) 

This  brings  us  to  the  question  made  in  the  pleadings,  as 
to  whether  appellant  purchased  the  land  in  controversy  with 
a  knowledge  of  the  existence  of  the  prior  unrecorded  deed 
of  BoDser.  This  is  a  question  of  fact  to  be  determined  frran 
the  testimony. 

On  lodiing  into  the  testimony  we  find  that,  prior  to 
taking  his  deed,  Musgrove  had  procured  his  attorney  to 
examine  the  records  of  Multnomah  County,  and  had  been 
informed  by  him  that  there  was  a  deed  on  record  for  the 
same  land  from  Armstrong  and  wife  to  John  Braiser,  execut- 
ed on  January  20,  1860,  but  that  it  was  not  entitled  to  be  <» 
the  record.  It  also  appears  that,  in  a  conversation  with  Mn. 
Armstrong,  he  was  informed  by  her  that  she  and  her 
husband  had  conveyed  this  land  to  John  Bonser.    Kotwith- 
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standing  he  was  in  possessioii  of  all  this  information  prior  to 
taking  the  deed,  he  made  no  inljuiry  of  Bonser  and  wife  as  to 
their  rights,  though  they  were  his  near  neighhors.  Arm- 
strong  and  Husgrove  were  brothers-in-law;  John  Bonser  waa 
the  father  of  Mrs.  Armstrong,  and  all  the  parties  were  in  the 
habit  of  visiting  each  other.  From  all  the  facts  developed  in 
this  case,  we  have  reached  the  conclusion  that  they  were  snffi' 
dent  to  charge  appellant  with  notice  of  the  prior  existing 
convpyance  of  respondent,  that  at  least  they  were  sufficient  to 
put  him  upon  inquiry.  "It  is  not  necessary,  to  constitute  no- 
tice, that  it  should  be  in  the  shape  of  a  distinct  and  formal 
ocunmnnication,  and  it  will  he  implied  in  all  eases  where  a 
parly  is  shown  to  have  such  means  of  informing  himself  as  to 
justify  the  conclusion  that  he  mi^t  and  ought  to  have  avail- 
ed himself  of  them."  (Barnes  v.  MeCkristie,  8  Pa.  67 ; 
Bohlman  v.  Coffin,  4  Or.  318.) 

The  genera]  doctrine  is,  that  whatever  is  sufficient  to  di- 
rect the  attention  of  a  purchaser  to  the  prior  rights  and  equi- 
ties of  third  persons,  and  to  enable  him  to  ascertain  their  na- 
tnre  by  inquiry,  will  operate  as  notice.  (2  Ld.  Cas.  Eq,  IflO ; 
7  Conn.,  324;  2  Paige,  202.) 

Hagtings  v.  Cutter  (4  Foster,  481)  was  a  case  where  the 
deed  had  been  registered,  although  it  had  not  been  executed 
according  to  the  statute,  and  it  was  held  that  while  the  "reg- 
istration as  such"  did  not  operate  as  emsirMtive  notice  of 
the  conveyance,  it  might  operate  as  actual  notice.  The  court 
said:  "But  if  by  means  of  that  registration  of  the  defective 
deed  the  defendants  had  actual  notice  of  the  plaintiff's  title, 
they  are  chai^d  with  the  notice  as  in  other  cases.  The  de- 
fendaots,  when  they  found  the  copy  of  the  plaintiff's  deed  en 
record,  must  have  understood  that  the  intended  record  was  to 
give  information  that  such  a  deed  had  been  made,  and  that 
the  plaintiff  claimed  the  land  under  it.  This  must  be  regard- 
ed as  actual  notice,  such  as  every  reasonable  and  honest  man 
would  fee]  bound  to  act  on." 

In  order  to  enable  Musgrove  to  claim  precedence  as  a 
tona  fide  purchaser  it  must  appear,  not  only  that  he  had  no 
notice  of  the  prior  unrecorded  deed  .  of  Bonser,  when  the 
land  was  pnrdLased  frmn  Armstrcmg  and  wife,  t^t  also  at 


318  DonoLAS  Co.  Hoad  Co.  t.  Abbahau.  [5  Or^oii 

the  time  the  purchsBe-monej  was  paid;  for  if  the  purchaae* 
money  was  paid  after  such  knowledge  be  could  not  claim  the 
rights  of  a  bona  fide  purchaser.  It  is  not  enough  that  the 
deed  should  express  a  consideration,  but  it  must  be  actuallj 
paid  to  enable  one  to  claim  the  protection  of  a  bona  fide  pur- 
chaeer.  (S  Wash,  on  Beal  Pr.  399;  6  Mich.  133;  12  Id.  339.) 

In  this  suit  it  appears  fnna  the  testimony  of  Musgrove 
himself  that  he  never  has  paid  anything  for  this  land.  He 
testifies  that  he  was  to  pay  for  it  by  giving  Armstrong's 
minor  eon  $1000  worth  of  cattle;  that  the  cattle  were  east  of 
the  mountains,  and  were  to  be  counted  out  and  delivered 
from  a  large  band  of  cattle  at  some  future  time,  and  that 
they  never  have  been  delivered.  Thus  it  will  be  seen  that  the 
consideratiim  still  remains  unpaid,  unless  payment  has  been 
made  since  the  testimony  was  taken. 

Another  question  presented  is  in  relation  to  the  pofisession 
of  Mrs.  Boneer.  From,  the  facts  set  forth  in  the  depositions, 
we  have  reached  the  conclusion  that  her  possession  was  not  of 
that  unequivocal  character  as  that  standing  alone  it  would 
operate  to  charge  Musgrove  with  full  notice,  but  taken  in 
connection  with  the  facts  already  referred  to  in  relation  to 
the  deed,  we  think  the  oondusicMi  ve  have  reached  la  atreogtli- 
ened  and  fortified. 

It  follows  from  the  view  above  expressed,  that  the  decree 
should  be  affirmed. 


THE  DOUGLAS  COUNTY  HOAD  CO.,  Respondent,  r. 
SOLOMON  ABRAHAM  et  al..  Appellants. 

EiOHWAT — Dedicatioit — Under  the  principlee  of  the  comnwn  Iaw,  «  rcMd 
or  highnnj  miif  be  established  b^  dedication  and  nser.  There  la 
nothlnff  in  the  road  Um  of  Oregon  rendering  tbeM  prindplea  inap- 
plicable. 

Chakqe  in  Like  or  Road  or  no  Effect. — A  slight  change  in  the  tbread 
of  the  road  will  not  operate  to  defeat  the  rights  of  the  public. 

CoRPOBATions  CANNOT  Appbopbiatb  Hiohvat.— No  corpontion  haa  the 
legal  right  to  appropriate  a  highway,  established  bjr  dedication  and 
uaer,  without,  in  the  first  place  attempting  to  mala  an  agraenient 
with  the  County  Court  in  relation  thereto. 

The  Coustt  Court  Speaks  throdqh  its  Joitrhal. — The  County  Court 
or  Board  of  Coun^  Conuniacioneis  can  ipeaJc  only  through  tht 
JoumnL 
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The  answer  then  alleges,  as  a  separate  defense,  that  the 
Canyonville  and  Galesville  Koad  Company  ia  a  private  cor- 
poration, duly  iBCorporated  for  the  purpose  of  constructing 
and  maintaining  a  toll-road  over  the  route  described  in  the 
complaint.  That  it  was,  at  the  times  described  in  the  com- 
plaint, tbe  owner  of  a  franchise  to  construct  and  maintain  a 
toll-road  along  tbe  route  at  the  places  described  in  tbe  ochq- 
plaint,  and  to  maintain  ite  toll-gate,  and  to  collect  the  tolls 
for  travel  on  the  road ;  and  that  all  acts  done  by  defendants 
in  and  about  the  road  and  toll-gate,  were  ri^tfully  done  by 
them  as  agents  and  servants  of  that  corporation.  It  ftllegCB 
that  the  line  and  route  was  surveyed  and  adopted  by  the  Can- 
jonville  and  Galesville  Road  Company  as  the  definite  loca- 
tion of  its  road  before  its  attempted  location  as  a  county  road. 

The  reply  denies  each  allegation  of  new  matter, in  the  an- 
Bwer,  and  alleges  that,  at  the  time  of  the  incorporation  of  the 
Canyonville  and  Galesville  Hoad  Company,  the  line  and 
route  of  its  survey,  and  definite  location,  was  occupied  anJ 
used  by  the  Canyon  Boad  Company,  another  corporation, 
which  was  afterwards  dissolved. 

The  other  material  facts  are  stated  in  the  opinion  of  the 
Court. 

WiUiam  R.  Willis  and  Watson  rf  Lane,  for  Appellants 

/.  F.  Qazley  and  W.  W.  Thayer,  for  Kespondent 

By  the  Court,  McAkthuk,  J. : 

This  suit  was  instituted  by  the  Douglas  Counly  Bo«d 
Company  against  Solomon  Abraham  and  others,  to  enj<Mn 
them  from  erecting  and  maintaining  the  toll-gate  described 
in  the  complaint,  and  from  obstructing  and  interfering  with 
the  road  claimed  by  said  company.  The  decree  of  the  court 
below  was  based  upon  the  following  findings  of  fact: 

1.  That  the  road  described  in  the  complaint  has  been  aaed 
1^  the  public  continuously  twenty-five  years,  and  is  situate  in 
Douglas  County. 

3.    That  the  plaintiff  is  a  private  corporatism,   and   inoor- 
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porated  tinder  the  general  incorporation  laws  on  the  20th  day 
of  December,  1878. 

3.  That  the  plaintiff,  on  the  10th  of  April,  1874,  entered 
into  a  contract  with  the  County  Conrt  of  Douglas  County  for 
the  appropriation  and  occupation  of  said  road. 

4.  That  Ihe  defendants  have  obstructed  said  road  by 
erecting  a  toll-gate  thereon. 

The  statement  accompanying  the  transcript  sets  out  very 
fully  the  testimony  offered  by  the  parties  in  the  court  below, 
and  has  been  very  carefully  examined  into  by  this  Court  All 
the  questions  of  law  arising  herein  have  also  been  fully  con- 
sidered.  The  case  was  fully  presented  and  thoroughly  ar- 
gued. Notwithstanding  all  these  facts,  we  have  been  unable 
to  arrive  at  a  unanimous  conclusion. 

Upon  the  first  point  a  majority  of  the  Court  have  reached 
the  conclusion  that  the  road  in  suit  has  been  used  oontinu- 
•ously  for  twenty-five  years  by  the  public.     From  this  find- 
ing arises  the  question  whether  in  this  State  a  public  highway 
can  be  thus  established. 

That  a  highway  may  derive  its  existence  from  the  dedi- 
cation of  the  land  over  which  it  passes,  is  a  principle  too 
firmly  fixed  in  our  jurisprudence  to  be  now  questioned  or 
shaken.    As  was  said  in  Carter  &  Mason  v.  City  of  Portland 
(4  Or.  889),  the  dedication  may  be  by  grant  or  rest  in 
paroL    Furthermore,  it  may  be  manifested  by  acts  incon- 
sistent with  any  other  inference.    Where  there  can  be  no 
direct  proof  of  acts  of  dedication,  proof  of  actual  public  use, 
general,  uninterrupted,  continuing  for  a  length  of  time,  will 
be  sufficient  to  raise  a  presumption  of  a  dedication,    and 
where  the  length  of  time  of  such  nse  by  the  public  has  been 
greater  than  the  period  prescribed  by  the  Statute  of  Limi- 
tations for  the  recovery  of  real  property,   that  will  be  re- 
garded as  sufficient  evidence  of  the  existence  of  a  highway 
independentiy  of  any  supposed   dedication.     (Washburn  on 
^Easements  and  Servitudes,    ch.    1,    §  6,    and    cases    there 
cited  ;  Oustoti  v.  Murray,  22  Iowa,  457 ;  Ewell  v.  Greenwood, 
26  Id.  877;  Daniels  v.  The  People,  21  111.  442;  Lewiston  v. 
Proctor f  27  HI.  417.)    The  value  and  applicability  of  the 

cited  arise  from  the  fact  that  in  them  the  law  is  laid 
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dovm  utdependently  of  the  etatutes  exiBting  in  Iowa  and  Illi- 
nois upon  the  'auhject  of  highways  and  county  roads. 

The  iGBult  of  the  authorities,  therefore,  is  that  a  road  or 
highway  may  be  established  by  dedication.  Washburn,  in 
the  work,  and  in  the  section  above  cited,  after  referring  to 
cases  from  various  States,  declares  this  to  be  the  settled  doc- 
trine of  the  common  law  of  this  conntry  generally.  There  13 
nothing  in  the  road  laws  of  Or^ou  which,  in  my  opinion, 
renders  the  application  of  these  principles  of  the  common  law 
to  highways  in  this  State  at  all  improper,  and  in  my  judg- 
ment there  is  no  force  whatever  in  the  proposition  that  as  the 
laws  of  tliis  State  provide  for  the  establishment  of  county 
roads  in  a  certain  prescribed  manner,  therefore  road«  cannot 
be  acquired  in  any  other  manner.  In  order  to  exclude  the  ap- 
plication of  the  principles  of  the  common  law  there  must  be 
something  in  the  statute  expressly  or  by  necessary  and  rea- 
sonable implication  declaring  or  indicating  their  inappHca-. 
bility.  After  a  careful  review  of  the  statutes,  I  am  of  opin- 
ion that  they  contain  no  expression  or  implication  against  the 
doctrine  which  sanctions  the  establishment  of  highways  t^ 
dedication  and  public  user. 

I  am  also  of  opinion  that  a  slight  change  in  the  thread  of 
the  road  will  not  operate  to  defeat  the  rights  of  the  public, 
and  the  same  length  of  user  will  not  be  required  to  constitute 
prescription  or  dedication  as  to  the  portions  changed.  (11 
Met  421;  7  John.  108;  2  Waahb.  <hi  Heal  Prop.  175;  19 
Pick.  406;  13  Wise.  663.) 

No  corporation  has  the  power  or  legal  right  to  appropriate 
a  highway  by  user  without  in  the  first  place  attempting  to 
make  an  agreement  with  the  County  Court  in  accordance 
with  the  provisions  of  the  Miscellaneous  Laws,  page  530, 
§26. 

Upon  the  second  point  I  am  of  opinion  that  the  testimony 
establishes  that  the  Douglas  County  Koad  Company  was  duly 
organized  on  December  20,  1873.  The  fourth  point  found 
by  the  court  below  is  also  fully  warranted  by  the  testimony. 

I  cannot^   however,   reach   the   conclusion  that  the   road 
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oompaoj  entered  into  a  ctHitract  with  Douglas  Coun^  for 
tte  occupation  and  appropriation  of  the  road  in  controversy. 
The  testimony  submitted  tended  to  show  that  the  coun^ 
jndge  and  one  commissicoier  executed  the  instrument  relied 
OD,  and  that  it  was  filed  in  the  county  clerk's  c^ce.  It  was 
Dot,  however,  es  it  should  have  been  to  nialce  it  available  as 
evidence,  entered  in  the  journal.  In  order  to  prove  a  (jontract 
with  the  county  it  should  have  been  so  entered.  The  County 
Court  or  Board  of  County  Commissioners  can  speak  only 
thnragh  the  journal.     (8  Ind.  604;  6  Cal.  541;  7  Ind.  6.) 

Had  this  suit  been  between  the  road  company  and  the 
eoun^  it  might  have  been  otherwise,  for  as  between  thoB« 
parties  equity  would  cimsider  that  done  which  should  have 
been  done.  When,  however,  a  party  claims  the  benefit  of  a 
contract  with  the  county  in  a  snit  with  a  third  person  and  a 
stranger  to  the  contract,  it  must  be  shown  that  the  contract 
was  duly  made  and  entered  in  the  journal.  Conceding,  for 
the  eake  of  illustration,  that  the  plaintiff  has  proved  the  al- 
leged contract,  the  ea«e  then  stands  in  a  somewhat  similar 
position  of  a  judgment  rendered  and  not  entered  of  record. 
In  such  case  the  judgment  must  first  be  entered  upon  the 
record  before  it  is  admissible  as  evidence  in  other  courts. 
(Freeman  on  Judgments,  §  38.) 
Decree  reversed. 

Mr.  Chief  Justice  BoNHiJC  and  iSx.  Justice  Bdbbett  oon- 
corred. 

Shattdok,  J.,  dissenting: 

The  decree  of  the  court  below  should,  in  onr  opinion,  be 
iffinned;  and  our  opinion  is  grounded  on  the  following 
considerations:  The  road  in  question  was,  at  the  time  the 
plaintiSs  undertook  to  deal  with  the  authorities  of  Douglas 
County  concerning  it,  a  "public  road"  or  highway,  within 
the  meaning  of  the  statutes  relating  to  the  powers  and  juris- 
diction of  the  County  Courts  and  those  relating  to  the  sub- 
ject of  roads  and  private  corporations.  It  was  such  public 
road  by  user  for  a  period  of  more  than  twenty-two  years. 
"» public  have  traveled  it  and  made  a  thoroughfare  and 
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highway  of  it  continuously,  as  the  erideuce  t^ovrs,  since 
1849 ;  the  Oovermnent  of  the  United  States  spent  large  Bums 
of  money  upon  it;  the  Territorial  Legislature  adopted  it  as 
a  Territorial  road;  the  State  statute  of  1860  declared  all  ter- 
ritorial roads  (and  this  of  course  was  included),  county 
roads ;  the  county  ef  Douglas,  in  1862,  exercised  control  over 
it  as  ft  county  road.  Upon  these  facts,  we  think  it  eoidd  not 
have  been  deemed,  April  6,  1874,  anything  less  than  a  pub- 
lic TOftd. 

The  plaintiffs,  as  a  duly  oi^anized  corporation,  undertoc^ 
April,  1874,  to  agree  with  the  County  Court  of  Douglas 
County  concerning  the  extent,  terms  and  conditions  vpcm 
which  the  road  should  be  appropriated  by  the  corporation. 
An  agreement  in  writing  was  made,  which  we  t^ink  is  Tftlid 
and  binding.  The  objection  that  it  was  not  entered  in  the 
journal  of  the  County  Commissioners'  proceedings,  or  some 
order  concerning  it  recorded,  is  technical  merely,  and  not 
substantial.  The  contract  is  in  due  form;  purports  to  be 
done  in  term  time,  before  two  members  of  the  County 
Commissioners'  Court.  It  is  authenticated  by  the  official 
signatures  of  the  county  judge  and  one  of  the  county  cchd- 
missioners,  and  of  the  county  clerk,  and  is  on  file  with  the 
derk  of  the  County  Court,  and  a  duplicate,  under  the  seal 
of  the  county  clerk,  is  in  the  bands  of  the  plaintiffs.  Were 
it  found  entered  in  the  journal  of  the  County  Court,  as  of 
the  day  of  its  date,  it  is  conceded  that  it  would  be  unobjec- 
tionable. 

We  cannot  conceive  that  the  mere  ministerial  act  of  en- 
tering it,  which  might  have  been  done  by  the  derk  at  any 
time  after  the  term  without'an  order,  or  at  any  subsequent 
time  by  an  order  of  the  court  or  judge,  could  add  to  its  foros 
or  validity;  and  wc  think,  that  whenever  it  might  have  been, 
or  may  be,  entered  in  the  book,  it  mi}st  be  deemed  the  agree- 
ment or  act  of  the  court  at  the  time  it  was  signed  by  the  judge 
and  commissioner,  and  left  with  the  clerk  and  filed.  (38 
Cal.  335  and  416.) 

The  defendants,  whether  as  private  individuals  or  as  rep- 
resentatives of  another  corporation,  were  intruders  and 
wrongdoers.      As  individuals,  they  dearly  have  no  right; 
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vid  as  no  tampike  road  company  can  lawfolly  pnt  gates 
acroes  the  public  roads  without  an  agreement  with  the 
Coua^  Court,,  the  defendants  can  daim,  nothing  as  r^pve- 
aentatives  of  such  company,  and  the  injunction  wa«  properly 
issued. 
M.T.  Justice  Pbiu   concurred  in  the  dissenting  opinion. 


G.  W.  MOORE,  Respondent,  v.  W.  H.  PACKWOOD  and 
J.  W.  VIRTITE,  Appellants. 

SUPBKXB  ComtT— BBom.is  Tkbm  iut  n  ArpourncD. — A  term  of  ths 
Supremo  Court,  appointed  by  ui  order  of  tbe  oourt,  entered  in 
the  journal  thereof  in  term  time,  is  a  regul&r  term  within  tlie 
EKaniug  ol  the  statute  governing  appealE. 

Appiai.  from  Baker  County. 

On  May  23,  1874,  a  judgment  was  rendeied  in  the  Cirenit 
Court  for  Baker  County  in  favor  of  respondent,  and  against 
sppeJlanta,  for  money.  On  May  — ,  1874,  an  appeal  was 
taken  from  such  judgment  to  this  Court,  but  no  transcript 
was  filed  here  by  the  second  day  of  the  August  Term,  1874. 
At  that  time,  respondent,  by  hia  counsel,  produced  a  certi- 
fied copy  of  the  notice  of  appeal,  undertaking  and  judgment, 
va  moved  for  an  affirmance  of  the  judgment,  and  for  ten 
f*r  cent  damages  thereon,  upon  the  ground  that  no  trans- 
'^pt  had  been  filed  here  by  appellants  within  the  time  re- 
<liiired  by  law. 

S.  BUaworth,  for  Appellants. 

knight  £  Lord  and  L.  0.  Stems,  for  Respondent. 

%  the  Court,  Phim,  J. : 

Section  531  of  the  Code  provides  that,  "upon  the  appeal 
"'Dg  perfected,  the  appellant  must,  by  the  second  day  of 
'^  next  regular  term  of  the  appellate  court  thereafter,  file 
'itli  the  clerk  of  such  court  the  transcript  of  the  cause." 
it  19  further  provided,  that  if  the  transcript  is  not  filed  as 


MooBB  V.  Packwood.  [B  Oregon 


above  pTOvided,  "the  appeal  is  to  be  deemed  abandoned  ;*' 
and  hy  subdivisioii  4  of  the  sante  section,  it  is  provided  that, 
"if  the  appeal  be  abandoned,  •  «  •  theteafter  the 
judgment  or  decree,  so  far  as  it  is  for  the  recovery  of  money, 
may  be  enforced  against  the  sureties  in  the  undertak- 
ing." 

This  motion  is  resisted  by  appellants  upon  the  ground 
that  the  August  term  6{  this  Court  was  not  the  "next  mg^ 
ular  tenn"  thereof,  because  it  was  a  term  appointed  by  the 
court  instead  of  a  term  appointed  by  the  Legislative  As- 
sembly. In  other  words,  it  is  claimed  that  the  Legislature 
had  no  authority,  under  the  Constitution  of  this  Stat«,  to 
authorize  the  Court  to  appoint  or  fix  the  time  when  a  term 
of  this  Court  should  be  held,  Aa  a  great  many  judgmenta 
have  been  rendered  already,  at  terms  appointed  in  this 
manner,  the  question  presented  becomes  a  very  important 
one,  and  it  should  be  finally  settled  by  a  decision  of  this 
Court. 

Article  VII,  §  7,  of  the  Constitution  of  this  State  pro- 
vides that  "the  terms  of  the  Supreme  Court  shall  be  ap- 
pointed by  law."  In  pursuance  of  this  provision,  in  1872 
the  Legislature  passed  an  act  providing  t^at  "a.  term  of 
the  Supreme  Court  shall  be  held  at  the  seat  of  govemmpnt 
on  the  second  Monday  in  December,  annually,  and  at  such 
other  times  as  the  said  Court  may  appoint,  by  an  order 
entered  in  the  journal  in  term  time.  But  it  is  claimed  that 
30  much  of  this  section  as  authorizes  this  Court  to  designate 
the  time  when  "such  other  terms  shall  be  held"  is  uncon- 
stitutional and  void,  upon -the  ground  that  the  Legislature 
cannot  delegate  legislative  power  to  the  Court.  It  is  in- 
sisted that  the  people  having  delegated  to  the  Legislative  As- 
sembly all  the  legislative  powers  at  the  seat  of  government, 
limited  and  controlled  only  by  the  Federal  and  State  Con- 
stitutions, that  it  could  not  delegate  any  of  these  powers  to 
another  tribunal. 

In  the  case  of  People  of  Illinois  v.  Reynolds  (reported 
in  5  Oilman,  part  1),  the  constitutionality  of  a  law  similar 
to  the  one  under  consideration  was  sustained  by  the  court — 
where  the  Legislature  passed  a  law  providing  for  the  divis- 
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ion  of  a  comity,  to  take  effect  on  a  majorily  of  the  votes  be- 
ing cast  for  such  division.      The  caae  was  thorong^ly  and 
>tily  argaed  at  bar  and  it  is  a  well-considered  case. 
Caton,  J.,  in  announcing  the  opinion  of  the  court,  said: 
«  the  sajing  be  tme  that  the  Legislatnre  cannot  delegate 
'tft  powers,  it  is  only  in  its  most  general  sense.       We  may 
^U  admit  that  the  Legislature  cannot  delegate  its  general 
'^slatiTe  authority,  still  it  may  authorize   many   things  to 
oe  done  by  others  which  it  might  properly  do  itself.      All 
power  possessed  by  the  Legislature  is  delegated  to  it  by  the 
people,  and  yet  few  will  be  found  to  insist  that  whatever 
t^  I^slature  may  do,  it  shall  do,  or  else  it  shall  go  un* 
done.     To  establish  such  a  principle  in  a  large  State  would 
be  almost  to  destroy  the  government     The  L^BJatnre  may 
grant  ferry  licenses  or  it  may  lay  out  roads  and  specify  their 
metes  and  bounds,  and  yet  who  will  doubt  that  it  may  dele- 
gate this  power  to  others,  either  by  general  or  special  laws! 
So,  also,  it  may  pass  all  the  laws  requisite  for  the  govern- 
ment of  a  particular  city  or  township,   or   school   district, 
and  who  will  doubt  the  propriety  of  its  authorizing  this  to 
be  done  by  the  people  within  the  limits  of  the  city,  town  or 
district,   by  their  local  representatives,   or    even    directly. 
This  is  making  laws,  and  laws,  too,  of  as  binding  efficacy 
as  if  passed  directly  by  the  Legislature.     They  are  depend- 
ent upon  the  Legislature  for  their  vitality  and  force.      We 
eee,  then,  that  while  the  Legislature  may  not  divest  itself  of 
its  proper  functions  or  delegate  its  general  legislative  author^ 
i^,  it  may  still  authorize  others  to  do  those  things  which  it 
night  properly,  yet  cannot  understandingly  or  advantage- 
onsly  do  itself.      Without  this,  legislation  would  become  op- 
piessive  and  yet  imbecile.       Local  laws  almost  universally 
all  into  action,  to  a  greater  or  less  extent,  the  agency  and  dis- 
cntion  either  of  the  people  or  individuals,  to  accomplish  in 
Mtai]  what  is  authorized  or  required  in  general  terms.   The 
™]«t  to  be  accomplished,  or  the   thing  permitted,   may   be 
■Pe^fied,  and  the  rest  left  to  the  agency  of  othei^s,  with  bet- 
"^  opportunities  of  accomplishing  the  object  or   doing   the 
""Wg  nnderstandingly." 
^  the  law  under  consideration  the  Legislature  has  pro- 
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vided  the  time  when  one  term  of  the  Supreme  Court  sliall 
be  held,  and  in  the  eame  act  has  provided  the  mode  by  which 
the  time  may  be  £:ied  when  other  terms  shall  be  held,  leaving 
it  to  the  Court  to  name  such  other  times  as  maj  best  meet 
the  exegencies  of  the  business.  Thus  the  Legislature,  in  pro- 
viding the  mode  bj  which-the  time  may  be  £sed,  has  to  all 
intents  and  purposes  fixed  the  term  itself — merely  leaving, 
the  Court  to  designate  the  day  upon  which  it  shall  commence. 
(8  Cal.  381.) 
The  judgment  should  be  affirmed,  with  ten  per  cent  dam- 


•SUSAN  WHITLEY,  Sole  Executrix  of  the  Estate  of 
A.  H.  WHITLEY,  Deceased,  Appellant,  t.  D.  H. 
HXrRPHY,  Clerk  of  Marion  County,  L.  S.  SCOTT, 
Sheriff  of  Marion  County,  S.  T.  BUECH,  Sheriff  of 
Polk  County,  N.  B.  HUMPHREY,  District  Attorney 
Third  Judicial  District,  and  STATE  OP  OREGON, 
Respondents. 
AntAi, — Effect  of,  in  Ckimtnal  Cases. — An  appeal  in  w,  criminal  case 

does  not  vacate  the  judgment  appealed  from  in  the  i^nirt  below. 
Idem — Whbit  Dkatr  of   Difeiid4WT   Abatss. — When   an   appeal   i«   « 
criminal  case  abates  by  the  death  of  the  prisoner,  the  judgment  In 
the  court  below  is  left  in  full  force  for  the  coats  and  diBburaements 
of  the  action. 
Judgment  in  Ckiuihai.  Acrnoit. — A  judgment  In  a  criminal  action,  bo 
far  BB  it  requires  the  payment  of  money,  whether  the  hum  be  k 
fine  or  costs  and  diaburaementa  of  Uie  actios,  or  both,  nu^  be 
enforced  aa  a  judgment  in  a  civil  action. 
Lien  of  State  upon  Property  of  Felon. — In  all  cases  of  the  commission 
of  a  felonj  the  State  has  a  lien  from  the  time  of  such  commission 
upon  all  the  property  of  the  defendant,  for  the  purpose  of  satisfying 
any  judgment  whiiA  may  be  ^ven  against  him  for  the  costs  and 
dlihur&enieuts  in  the  proceedings  againat  him   for  such  crime. 
Taxation   of   Costs— HELiEr    aoainst,    when    Fhadditlent, — Upon  » 
proper  slioMing  the  party  injured  is  entitled  to  relief  from  the  illegal 
and  fraudulent  taxation  by  a  county  cterk  of  the  coats  and  diabnrse- 
menla  in  a  criminal  case. 
Appeai.  from  Marion  County. 

This  is  a  suit  in  equity  to  enjoin  the  collection  of  costs 
•See  eo  Am.  Hep.  741. 
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ud  disbureements  in  the  case  of  the  State  of  Oregon  against 
laid  A.  H,  Whitley,  deceased. 

The  complaint  shows  that  tbe  eaid  Susan  Whitley  is  the 
iole  execn.trix  of  the  estate  of  A.  H.  Whitley,  deceased. 
That  said  A.  H.  Whitley  died  on  the  6th  day  of  October, 
1873.  That  on  the  17tfa  of  October,  1873,  appellant  was 
duly  appointed  sole  executrix  of  the  estate  and  immediately 
qualified  and  entered  npon  the  discharge  of  her  trust  and  ie 
still  acting  as  such.  That  in  November,  1872,  the  said  A. 
H.  Whitley  was  defendant  in  a  criminal  acticm,  prosecuted 
^y  the  State  of  Oregon,  in  the  county  of  Polk,  against  him 
ior  an  assault  with  intent  to  kill,  committed  against  the  per- 
son of  Tilmon  Glaze;  tibat  afterwards  the  case  was  trans- 
ierred  to  the  county  of  Marion  for  trial  and  was  tried  at  the 
Jniie  term,  1878. 

That  the  trial  resulted  in  the  conviction  of  Whitley  of  an 
usault  with  intent  to  kill  said  Glaze;  fhat  judgment  was 
rendered  upon  the  conviction  that  aaid  Whitley  be  impris- 
oned in  the  penitentiary  for  one  year  and  pay  the  costs  and 
disbvtsementa  of  the  action. 

That  an  appeal  was  duly  taken  by  Whitley  to  the  Supreme 
Court  and  the  certificate  of  Judge  Eonham  obtained  that 
tiiere  was  probable  cause  for  said  appeal. 

That  on  the  6th  day  of  October,  1873,  the  said  Whitley 
was  shot  and  killed ;  that  afterwards,  on  the  21st  day  of 
January,  1874,  the  said  Supreme  Court,  without  notice  to 
the  executrix,  and  without  bringing  her  into  court,  or  by  a 
•nggesticm  of  the  death  of  said  Whitley  being  made  of 
record,  and  without  the  substitution  of  plaintiff  as  the  legal 
representative  of  his  estate,  adjudged  "that  eaid  appeal  d" 
abate ;"  that  this  court  sent  its  mandate  to  that  effect  to  the 
court  lelow ;  that  the  court  did  not  abate  tfie  action  or 
loeke  any  other  judgment  in  the  cause,  except  to  abate  His 
appeal. 

That  the  court  did  not  make  any  order  regarding  the  costs 
in  the  case. 

Then  follows  a  general  allegation  that  the  costs  were  il- 
legally taxed,  and  that  an  execution  was  issued  on  the  judg- 
nient  irf  conviction  against  Whitley  for  the  costs  and  dis- 
banements  of  the  trial,  amounting  to   $1870.50,  which  was 
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levied  upon  Whitley's  property,  and  closing  with  a  prayer  for 
an  injunction  against  the  defendants. 

To  this  complaint  defendants,  by  their  counsel,  interposed 
a  demurrer  containing  fourteen  specifications  as  grounds  of 
demurrer. 

The  court  below  sustained  the  demurrer  and  dismissed  the 
cause,  from  which  ruling  upon  said  demurrer  pkintifF  ap- 
peals and  brings  the  case  into  this  Court. 

E.  G.  Bronaugh,  P.  C.  Sullivan  and  O.  W.  Lawson,  for 
Appellant. 

John  Kelsay  and  J.  J.  Whitney,  District  Attorney,  for  Re- 
spondents. 

By  the  Court,  Buenbtt,  J. : 

In  this  case,  the  principal  question  presented  is,  whether 
the  appeal  in  a  criminal  case  vacates  the  judgment  entered 
in  the  court  below,  or  simply  suspends  its  operation  ? 

The  criminal  Code  (page  371,  §  237),  provides  that  "an 
appeal  from  a  judgment  on  a  conviction  stays  the  execution 
of  the  judgment,  upon  filing,  with  the  notice  of  appeal,  a 
certificate  of  the  judge  of  the  court  in  which  the  convictioa 
was  had,  or  of  a  judge  of  the  Supreme  Court,  that  in  his 
opinion  there  is  probable  cause  for  the  appeal,  but  not 
otherwise."  That  is  to  say,  if  a  defendant  in  a  criminal 
action  can  get  that  kind  of  a  certificate  from  the  judge,  he 
would  be  relieved  from  the  effects  of  the  judgment  against 
him  during  the  pendency  of  the  appeal,  otherwise  the  judg- 
ment would  be  enforced  against  him,  notwithstanding  his 
ap[>eal ;  hence  the  appeal  does  not  even  suspend  the  judg^ 
ment,  much  less  vacate  it;  and  a  prisoner  might  be  incar- 
cerated in  the  penitentiary  nnder  a  judgment  of  the  Circuit 
Court  while  his  appeal  from  that  judgment  would  be  under- 
going judicial  investigation  in  this  Court,  and  if  the  judg- 
ment under  which  he  was  imprisoned  should  be  affirmed, 
there  would  be  no  ground  for  saying  that  there  were  two 
jiidf^ents  a)*ainst  him.  Taking  into  view  the  different 
provisions  of  the  statute,  it  would  seem  very  dear  that  an 
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appeal  in  a  criminal  case  does  not  vacate  the  judgment,  nox 
suspend  its  operation,  except  in  tlioee  oases  where  the  cer- 
tificate of  the  judge  is  obtained  of  probable  canse,  and  this 
view  appears  to  be  sustained  by  all  of  the  authorities,  except 
the  case  in  64  N.  C.  Kep.  (p.  59&).  In  the  case  in  12  Mary- 
land (p.  322),  cited  by  appellant's  counsel,  the  court  says: 
'"The  judgment  in  a  criminal  cause  cannot  be  considered  as 
final  and  conclusive  to  every  intent,  notwithstanding  the  re- 
moval of  the  record  to  a  superior  court.  If  this  were  so, 
there  would  be  no  use  in  taking  the  appeal  or  suing  out  a 
writ  of  error.  To  be  sure,  this  does  not  operate  to  stay  the 
execution  of  the  sentence,  if  the  State  chooses  to  proceed 
on  the  judgnsent;  but  when  decided  in  favor  of  the  accused, 
the  reversal  will  operate  as  far  as  possible  for  his  relief." 

That  would  be  just  the  result  under  our  statute  in  oases 
■where  no  certificate  was  obtained  from  the  judge,  or  prob- 
able cause,  and  it  does  not  appear  that  the  Maryland  statute 
bd  any  provision  like  ours  for  staying  the  execution  of  tiis 
y^dgnaent  during  the  appeal. 

The  case  in  64  N.  C,  before  referred  to,  holds  that  an  ap- 
peal in  a  criminal  case  in  that  State  vacates  the  judgment 
appealed  fwan.  Whether  the  statute  under  which  that  de 
eision  was  made  is  like  the  statute  of  this  State,  or  not,  does 
not  appear,  and  it  is  fair  to  presume  that  it  was  different 
iroin  the  Maryland  statute  and  different  from  ours,  or  no 
^ch  decision  would  have  been  made. 

If,  then,  the  execution  of  the  judgment   in   this   case    in 

™e  Circuit  Court    was    merely    suspended   by    the    appeal, 

*°B^lher  with   the   certificate   of   the   judge,  whenever  that 

*Ppeal  abated  it  left  the  judgment   in    the   court  below  in 

™'l  force.      When    the    judgment  was  rendered   against 

^^itley  that  he  be  imprisoned  in  the   penitentiary  for  one 

y^r,  and  pay  the  costs  and  disbursements  of  the  action,  it 

opvolved  upon  him  to  procure  a  rcvtraal  of  that    judgment 

"  he  expected  to  escape  the  sentence  inflicted  by  it,  or  save 

"IB  property  from   the   payment  of  the   costs  and  disburse- 

""rata  adjudged  against  him.      That  he  had  taken  steps  to 

Pt  it  reversed  does  not  signify ;  his     dying   as   completely 

'^tisfied  the  sentence  of   the    law    as   if   he    had  lived  and 
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served  oat  his  time  in  the  penitentiary;  bat  it  did  not 
satisfy  the  judgment  for  costs  and  disburaementa  any  more 
than  his  serving  out  his  time  in  the  penitentiary  would  have 
done. 

It  is  claimed  by  counsel  for  appellant  that,  admitting  that 
the  execution  of  the  judgment  against  Whitley  was  only 
suspended  by  the  appeal  and  certificate  of  the  judge,  yet 
the  death  of  Whitley,  preventing  the  judgment  from  being 
carried  into  effect,  so  far  aa  it  inflicted  punishment  upon 
the  person  of  the  defendant,  the  costs  and  disbursements  of 
the  action  cannot  now  be  collected  from  Whitley's  property, 
as  they  were  the  mere  incidents  to  the  judgment  of  con- 
viction; or,  in  other  words,  that  you  cannot  enforce  part 
of  the  judgment,  without  enforcing  the  whole  of  it.  But  this 
position  is  not  tenable.  The  statute,  in  the  first  place,  pro- 
vides that  the  State  shall  have  a  lien  against  the  property  of 
the  defendant  for  costs  and  disbursements  in  cases  of  a  fel- 
ony, from  the  time  of  the  commission  of  the  offense.  (Crimi- 
nal Code,  §  763.) 

Again,  it  is  provided  that  a  judgment  that  the  defendant 
pay  costs  and  disbursements  shall  be  do<^eted  ae  a  judgment 
in  a  civil  action^  and  enforced  in  the  same  manner.  (Crimi- 
nal Code,  §§  211,  212.) 

That  portion  of  the  judgment  inflicting  imprisonment 
would  have  to  be  enforced  as  provided  by  §  214  of  the 
Criminal  Code,  which  is  by  delivering  the  body  of  the  de- 
fendant, together  with  a  copy  of  the  judgment,  to  the 
keeper  of  the  prison;  thus  showing  that  the  judgment  ia 
carried  into  effect  b;  two  separate  and  independent  kinds 
of  process,  and  the  failure  to  enforce  one  part  of  the  judg- 
ment no  more  invalidates  the  other  than  the  enforcement  of 
one  part  satisfies  the  other.  Suppose  that  Whitley,  instead 
of  taking  an  appeal,  had  left  the  country,  it  would  hardly 
be  ccmtendcd  that  his  property  would  not  be  liable  for  the 
costs  and  disbursements  of  the  criminal  action,  independent 
of  the  liability  of  his  bondsman.  Or,  suppose  that  he  had 
served  out  his  time  in  the  penitentiary  under  the  sentence 
inflicted  by  the  judgment;  that  would  satisfy  that  part  of 
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the  judgmeot,  Iwt  it  would  bUU  stand  as  to  the  coste  and 
diabarsementa,  and  be  a  lien  oa  all  of  his  property. 

It  is  ckimed  by  appellant's  ooungel  that  the  ezeeuti<ui 
vu  not  issued  m  pursuance  of  eubdiviaion  2,  of  §  273  of  thq 
Code;  but  in  looking  into  the  complaint  it  appears  that  no 
iBsoe  ia  tendered  apta)  ibqt  point,  and  aa  there  is  no  copy 
of  the  execution  annexed  to  the  complaint  ve  are  bound  to 
presume  that  it  was  issued  in  accordance  vith  the  law.  (Civil 
Code,§766,  Subd.  15.) 

It  is  farther  claimed  by  the  appellant,  that  the  amount  c^ 
eoets  and  dieburaements  taxed  against  the  defendant  in  the 
ease  of  the  State  of  Oregtm  against  Whitley  is  inconect  and 
a  part  of  it  should  not  be  paid,  and  that  if  Whitley's  prop- 
erty is  liable  still,  his  representatives  are  entitled  to  contest 
the  correctness 'of  the  amount  taxed.  It  is  no  doubt  correct 
Qiat  if  th^e  costs  and  disbursements  are  illegally  and 
fraadnlently  taxed,  the  appellant  has  a  right  to  have  that 
taxation  corrected. 

The  only  provisions  of  the  statute  relating  to  the  taxation 
of  costs  in  criminal  cases  are  found  on  page  315,  §  1043  of 
the  Civil  Code,  and  page  606,  §§  20  and  21  of  the  General 
J^ws,      There  is  no  provision  for  an  appeal  from  the  clerk's 
taxation  of  costs  and  disbursements  in   criminal   cases,    and 
the  only  relief  a  party  would  have  would  be  under  the 
former  practice,  to  apply  to  the  court  by  a  motion  to  correct 
the  taxation  made  by  the   clerk.     Admitting  that  a   party 
™ght  have  a  remedy  in  that  way,  he  is  not  bound  to  take 
*°ftt  course,  and  if  Whitley  was  now  living  and  an  execution 
Wd  been  levied  upon  his  property  to  pay  these  costs  and 
Qisbursenients,  he  would  have  a    right   to   come    into   court 
^d  ahow  that  a  fraud  had  been  practiced  on  him  in  the  tax- 
ation of  the  coats.      But  the  allegations  of  the  fraud  in  this 
tind  of  a  case  must  be  the  same  that  they  would  be  in  any 
other.     Where  a  court  of  equity  is  called  on  to  interfere  in 
^We  of  fraud,  a  bill  for  relief  on  the  ground  of  fraud  must 
'*  specific  in  stating  the  facts  which  constitute  the  fraudj 
'*  la  not  sufficient  to  chaige  fraud  in  general  terras.      (Keni 
"■  Snyder,  30  CaL  666 ;  Castle  v.  Bader.  23  CaL  75 ;  Moor*^ 
ft  Qnm,  29  How.  Pr.  69.1 
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In  this  caae  the  alkgations  in  the  bill  are  too  general 
There  are  no  specific  facts  alleged  Up<m  which  issue  could 
be  taken  and  evidence  introduced  to  show  in  what  respect  the 
taxation  of  the  costs  and  disbursements  was  illegal  and 
fraudulent 

Judgment  afiBrmed  and  complaint  dismissed  without  prej- 
ndioe. 


THOMAS    J.    BUFORD,  Hespondent,    t.    THE    NEW 
YORK  LIFE  INSURANCE  COMPANY,  Appellant 

CtnrnuoT  or  Insubahck— Wabraktt. — A  wWT»nty  In  inmiranea  h  p«ft 
ot  the  contract,  evidenced  by  the  policy,  *ad  la  a  binding  agre^ 
noit  that  the  facta  stated  are  atrictlf  tme. 

boil — ItEPRXSKNTATlONB  BT  APPLICANT  WOT  A  PABT  0»  TI«  CoimACT. — 
A  reprewntation  ia  a  itatement  in  regard  to  a  material  fact  made 
hj  the  applicant  for  insurance  to  the  Insurer,  with  reference  to 
a  propoeed  contract  of  insurance.  The;  are  not  part  of  the  eontraet, 
but  merelf  collateral  to  it  It  ia  sufBciait  If  repreaentationa  be 
subatantially  true,  while  warrants  must  be  atrictlj  complied  with. 

PUUDINO  Warbantixs. — Warranties  are  conditions  precedent  and  their 
truth  must  be  pleaded  by  the  assured,  upon  whom  the  burden  eS 
proring  them  rests. 

BvHnEKTATioiiB — Falsitt  or,  Hattxb  <v  Ddensi. — ^Tbe  falsit;  tA 
representation  is  matter  of  defense  to  Im  pleaded  and  proved  bj 
the  insurer. 

Appbai.  from  Marion  Countj. 

The  complaint  alleges  that  a  policy  of  insurance  was  issued 
by  the  New  York  Life  Insurance  Company  to  Thomas  J. 
Buford,  on  the  life  of  his  brother,  Albert  C.  Buford;  that 
all  the  conditions  of  the  contract  concerning  it  have  been  per- 
formed on  the  part  of  respondent  and  the  said  Albert  C.  Bi^- 
ford. 

The  answer  admits  the  issuance  of  the  policy  for  the  con- 
sideration and  in  pursuance  of  the  application  named  in  the 
complaint,  and  sets  out  in  full  some  of  the  questions  and  an- 
swers contained  in  said  application,  and  alleges  that  said 
questions  and  the  answers  thereto  are  warranties,  and  that 
the  answers  to  the  questions,  so  set  forth,  are  untrue,  and  the 
policy  thereon  void. 

The  queBtions  and  answers  set  out  are  as  follows: 
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13.  Has  tbe  party  (meaning  the  said  Albert  0.  Buford) 
ever  been  seriously  ill  ?  If  so,  with  what  complaint,  and 
who  was  his  medical  attendanti  (State  the  name  and  resi- 
dence.)     Answer.     No. 

14.  Is  the  said  party  (meaning  tbe  said  Albert  C.  Bu- 
ford)  now  in  good  health  ?    Answer,     Yes. 

23.  Has  any  proposal  to  insure  tlie  life  of  said  party 
(meaBing  the  said  Albert  C.  Buford)  ever  been  declined  1 1f, 
BO,  by  what  company  I    Answer.     No. 

24.  Has  any  proposal  or  application  to  insure  the  life  of 
said  party  (meaning  the  said  Albert  C.  Buford)  over  been 
made  to  any  company  or  agent  upon  which  a  policy  ban  not 
been  issued  t    If  so,  state  particulars.     Answer.     No. 

25.  Has  any  pbysiciaiL  given  an  unfavorable  opinion 
upon  the  life  of  the  said  party  (meaning  the  said  Albert  C. 
Buford)  with  reference  to  life  insurance}  If  so,  state  par- 
ticulars.    Answer.  No. 

35.  Is  the  party  aware  that  any  untrue  or  fraudulent  an- 
swer to  the  above  questions,  referring  to  the  questions  in  said 
application,  and  including  those  hereinbefore  set  forth,  or 
any  sappression  of  facts  in  regard  to  the  party's  health,  will 
vitiate  the  policy  and  forfeit  all  payments  made  thereout 
Answer.     Yes, 

And  with  a  full  knowledge  and  understanding  of  the 
effect  of  said  questions  and  answers  last  aforesaid,  the  said 
plaintiff  made  the  following  declaration,  agreement  and 
warrant :  "I  do  hereby  declare  that  the  age  of  Albert  C. 
Buford  above  named,  does  not  now  exceed  twenty-four 
years;  that  he  is  now  in  good  health,  and  does  ordinarily 
enjoy  good  health,  and  in  the  above  proposals  I  have  not 
withheld  any  material  circumstances  or  information  touch- 
ing the  past  or  present  state  of  health  or  habits  of  life  of 
said  person  with  which  the  trustees  of  the  New  York  Life 
Insurance  Company  ought  to  be  made  acquainted.  And  I 
do  hereby  agree  that  the  statements  and  representations 
contained  in  the  foregoing  application  and  declaration  shall 
be  the  basis  of  the  contract  between  ma  and  the  said  com- 
pany, the   truthfulness   of   which    statements   I   do   hereby 
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warrant)  and  if  any  of  them  are  in  any  respect  untrue^  the 
policy  which  may  be  issued  hereon  shall  be  void," 

The  replication  denies  that  the  questions  contained  in  said 
application  were  or  are  warranties,  or  that  the  answers  to  the 
questions  specified  in  said  answer  were  or  are  untrue,  or  that 
said  policy  was  or  is  void. 

The  facts  are  stated  in  the  opinion  of  the  Court 
Mallory  &  Shaw,  for  Appellants. 

The  answers  to  the  questions  contained  in  the  application 
for  a  policy  of  insuraiice,  when  made  a  part  of  the  policy, 
are  warranties,  and  must  be  strictly  and  literally  true.  To 
be  substantially  true  is  not  sufficient  {Vose  v.  The  Eagle 
Life  &  Health  Ins.  Co.,  6  Gush.  42 ;  KeUey  v.  The  Universal 
Life  Ins,  Co.,  35  Conn.  225;  Miles  v.  Connedicui  Mvitml 
Life  Ins.  Co.,  3  Gray,  580;  Campbell  v.  New  England  Mur 
tual  Life  Ins.  Co.,  98  Mass.  389  and  403 ;  Frost  v.  Saratoga 
Mutual  Ins.  Co.,  5  Denio,  154, 155 ;  McDonald  v.  Law  Union 
Co.,  England,  Court  of  Q.  B.,  cited  from  November  number 
Insurance  Review,  p.  98 ;  The  Insurance  Chronicle  of  New 
York,  May  number,  1874,  p.  308,  citing  from  the  London 
Review  of  April  25,  McDonald  v.  The  Law  Union  Fire  dk 
Life  Ins.  Co.,  6  Am^r.  R  657 ;  80  Iowa,  119 ;  10  Amer.  R. 
176-7;  12  Iowa,  382-3;  6  Wend.  494,  note  "a;''  7  Wend. 
80;  5  Hill,  193;  2  Denio,  75;  6  Cow.  673;  13  Conn.  644.) 

Thayer  dc  Williams,  for  Respondent 

The  answers  were  not  warranties,  because  contained  in 
the  application  which  was  made  a  part  of  the  policy;  they 
might  be  statements  or  representations  only,  though  incor^ 
porated  into  and  forming  a  part  of  the  policy.  If  they  are 
warranties,  it  is  because  they  are  made  •  so  by  the  agree- 
ment, and  not  because  they  constituted  a  part  of  it  (Miller 
V.  T.  B.  M.  I.  Co.,  31  Iowa,  227 ;  Price  v.  P.  M.  L.  I.  Co., 
17  Me.  497 ;  3  Kent  Com.  281 ;  2  Pars,  on  Con.  481 ;  1  Phil- 
lips (m  Ins.,  §§  871,  893 ;  Campbell  v.  N.  E.  M.  L.  I.  Co., 
98  Mass.  881.) 

It  does  not  require  a  literal  fulfillment  of  a  warranty,  but 
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1  Babstantial  ixHnpliance  witK  ita  terms ;  tlie  answers  vaifaL 
it  reasonably  and  substantiallj  true,  within  the  intept  aiD^, 
mearnng  of  the  parties,  and  this  -  of  neceBsity  leaves  some 
eJement  of  materiali^'  to  enter  into  the  oonaideration  (^^thQ, 
jury.  The  language  ot  iba  warranty  must  be  Umit^ct  ^' 
them  within  the  scope  and  object  of  the  contract  (13  ;W«l-^ 
lace,  222;  41  Georgia,  388;  6  Abjl  R.  535,  S.  C,  PriQe^y., 
P.  M.  L.  I.  Co.,  17  Minn.  497  S.  C. ;  10  Am.  R.  166,;  2  Pars. 
cm  Contracta,  466,  471 ;  L.  F.  I.  Co.  v.  McCvUoch,-  21  Ohio 
St  176;  Colt  V.  T,  P.  F.  I.  Co.,  54  N.  Y.  595;  tTiiKamw  v^, 
T.  F.  P.  I.  Co..  54  N.  Y.  569 ;  Wells  v.  T.  C.  M,  L.  L.  Go., 
48N.  Y.  34.) 

The  otnirt  is  not  boond  to  give  instmctions,  though  re- 
quested to  do  eo^  which  are  embraced  within  Uie  gene^^l 
charge.  {RaHwoff  Company  v.  Whittore'a  Adm.,  13  Wallace,, 
27(r,  290 ;  Paiterson  v.  KomUa,  63  Penn.  St,  246.;  Fay  i). 
O'NeiU.  36  N.  Y.  11;  Taher  v.  Cooper,  7  Wallace,.  566; 
Price  V.  Alexander,  2  QreCn's  Iowa,  435 ;  Comoay  V-  Duat^, 
45  Cal.  608.) 

The  instructions  should  be  based  uptm  the  whole  case.  The 
practice  of  singling  out  in  instructions  speclfio  seta,  and  eshi 
iiig  the  court  to  saj,  as  matter  of  law,  that  if  such  acts  are 
established  there  can  be  no  recoveiy,  is  not  penqieBijjIe^ 
{Uayert  v.  Paeifie  B.  B.  Co.,  45  Missouri,  137 ;  First  Nat. 
Bank  v.  Ciirrte,  44  Missouri,  91 ;  MviiuU  Benefit  lAfe  Ins. 
Co.  V.  French,  (Cincinnati),  821;  Stoey  v.  Cobbs,  36  lU. 
349;  McCartney  v.  McMidlin,  38  111.  240;  Finn  it  o|.  *.  St^ 
L.  P.  8.  el  al.,  39  Mo.  Q7.) 

Bj  the  Court,  Pbim;  J. : 

The  respondent  recovered  a  judgment  in  the  court  below 
in  the  stun  of  $2666,  and  costs  and  disbursements,  from 
which  appellant  has  appealed  to  this  Court 

At  the  trial  in  the  court  below,  the  appellant  asked  th« 
court  to  instruct  tbe  jury  as  f  oUoTra : 

1.  That  the  answers  by  the  plaintiff  to  the  printed  que»- 
tiona  contained  in  the  app'ication  to  the  insurance  company 
for  a  policy  of  insurance,  when  such  application  is  made  a 
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parl!  of  the  policj,  are  -warrantiea,  and  must  be  troe  aa  stated/^ 
or  Ac'  policy  will  be  void. 

S.  If  the  JU17  shall  find  from  the  evidence  diat  is  the' 
plaintiff's  application  for-  the  policy  upon  which  this  action 
vrfls  baaed,  the  following  C|Tieat)on  was  contained : '  "28.  iEE^s. 
a  proposal  to  insure  the  life  of  the  sdid  party  ever  been  de- 
clined t  If  so,  by  what  company?"  and  shall  6nd  that  tiie 
answer  to  said  interrogatory  was  "No,"  and  shall  find  that  a 
proposal  to  insure  the  life  of  said  Albert  C.  Biiford  had  been ' 
declined  by  anodier  company  j^rior  to  the  time  of  making 
said'  answer,  then  the  policy  which  was  issued  on  said  appli- 
cation was  void. 

B.  If  the  jury  find,  from  the  evidence,  that  among  the  in- 
terrogatoricft  in  the  application  of  the  plaintiff,  upon  idiich 
the  policy  of  insurance  upon  which  this  afttion  is  baaed  is- 
sijed,  there  was  the  following  qneetion,  to  wit:  "S4.  Haa 
any  proposal  to  insure  the  life  of  aaid  party  ever  been  made 
to  any  coidpany  or  agent  npOn  which  a  policy  has  not  been 
issued  t  if  so,  state  particulars;"  and,  if  the  jury  find  that 
a  proposal  or  application  to  insure  the  life  of  the  said  Albert 
C.  Buford  had  been  made  to  another  company  or  ageot^ 
upon  which  a  policy  had  not  been  issued  before  the  applica- 
tion was  made  to  defendant  for  tha  policy  on  which  this 
action  is  brought,  and  that  said  proposal  had  been  made,  and 
a  policy  had  not  been  issiled  by  such  other  company,  then 
said  answer  is  not  true,  and  the  poliiry  issued  on  said  appli- 
cation ia  void. 

4.  If  the  jury  find,  from  the  evideoee,  that  in  said  appli- 
cation the  following  question  was  contained,  to  wit;  "25. 
Has  any  physician  given  an  unfavorahle  opinion  upon  the 
life  </f  the  party,  with  reference  to  life  insurance  ?  if  so, 
state  particulars ;"  and,  if  they  find  that  the  answer  to  said 
question  was  "No,"  and  if  they  find  that  a  physician  had 
givcti  an  unfavorable  opinion  upon  the  life  of  the  said  party, 
with  reference  to  life  insurance,  which  fact,  and  the  partic- 
ulars thereof,  were  not  stated  in  said  answer,  then  said  an- 
swer was  untrue,  and  the  poU<7  issued  upon  said  applioatioii 
Hjpaa  and  is  void. 

These  instructions  were  all  refused  by  the  court  below,  to 
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'hicb  raling  appeUant  excepted  and  aaeigns  iii  thia  Courfi 
Berror. 

Instrnction  No.  1  ve  tbinh  was  erroneous  and  properly  tO^' 
used. 

The  court  was  asked  in  that  instruction  to  submit  to  the 
ury  the  question  whether  the  application  JFor  the  polity  of 
QEurance  had  been  made  a  part  of  the  policy,  iy  the  agree- 
uent  of  the  parties.  .  That  was  a  matter  with  which  the  jury 
lad  nothing^  to  do.  Both'  the  application  and  poli^  were  ic 
rriting,  and  it  was  not  only  the  province  but  the  duty  of 
he  court  to  examine  those  papers  and  construe  them,  and 
ben  instruct  the  jury  whether  die  statements  contained  in 
he  application  end  the  declaration  subjoined  thereto  were 
warranties  or  peppe8entat>(m8,  and  how  they  were  to  be  eon- 
idered  by  the  jury. 

A  warranty  in  insurance  is  defined  "to  be  a  part  of  the 
CTitract  evidenced  by  the  policy,  and  a  binding  agreement 
hat  the  facts'  stated  are  strictly  true."  (1  Phillips  on  In- 
ursnce,  754-756;  Flanders  on  Insurance,  204-208.) 

A  representaticm  in  insurance  is  defined  by  the  authori- 
ies  to  be  "a  statemeht  in  regard  to  a  material  fact  made  by 
he  applicant  for  insurance  to  tlie  insurer,  with  reference  to 
1  proposed  contract  of  insurance.  As  representations  simply, 
hey  are  not  a  part  of  the  contract  of  insurance,"  but  merely 
nlkteral  to  it.     (1  Phillips  on  Insurance,  %  5^4;  17  Minn. 

m.) 

It  is  held  by  the  authorities  ^neraHy  that  "it  is  sufilcient 
f  representations  be  substantially  true,  while  a  warranty 
oust  be  strictly  complied  with." 

In  12  Cushing  (416),  Chief  Justice  Shaw,  in  iHustratingf 
he  distinction  between  a  warranty  and  representation,  said: 
'The  difference  is  most  essential.  If  any  statement  of  fact^ 
lowerer  unimportant  it  may  have  been  regarded  by  both  par- 
ies to  the  contract,  is  a  warranty,  and  if  it  happens  to  be 
intme,  it  avoids  the  policy.  If  it  he  construed  as  a  rep- 
esentation  and  is  untrue,  it  does  not  avoid  thfe  contract,  if 
lot  willful,  or  if  not  material."  (31  Iowa,  227;  98  Mass. 
87;  17  Minn.  504;  1  Phillips  on  Insnrance,  534.) 

A  fiiae  warranty  av(^cEs  a  policy,  while  a  false  representa- 
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tioa  doea  bo^  unless  it  ,ielatea  to  aometlirng  material  in  fast 
or  made  so  by  the  contract  of  the  parties.  Warranties  are 
conditions  precedent,  and  their  trutii  mwat  be  pleaded  by  the 
assured,  upon  whom  the  burden  of  proving  the  same  rests, 
"whereas  the  falsity  of  representations  is  niatter  of  defease 
t»  be  pleaded  and  prored  by  the  insurer."  (17  Minn.  605 ; 
98  Mass.  381.) 

The  declaration  subjoined  to  the  application  for  the  polity 
ol  uunirancQ  issued  in  this  ease  contains  the  following  agre»' 
meat:  "And  I  do  beiehy  agree  that  the  statement  and  rep- 
resentations OHitained  in  the  foiegoing  application  and 
declaration  shall  be  the  basis  of  the  contract  between  me  and 
the  said  company,  the  truthfulness  «f  which  statements  I  do 
hereby  warrant,  and  if  the  same,  or  any  of  them,  are  in  any 
respect  untrue,  the  policy  which  may  be  issued,  bereom  shall 
be  void." 

The  p<difl7  issued  by  said  company  oontaina  the  follow- 
ing provision:  "In  ctmslderation  of  the  statements  and  rep- 
leaentations  submitted  to  itf  officers  at  the  home  office,  and 
contained  in  the  written  application  for  this  policy,  and  in 
the  declaration  thereto  subjoined  (all  of  which  statementa 
and  representatitms  have  been  and  are  hereby  warranted  by 
the  applicant  to  be  true,  and  are  by  the  parties  hereto  re- 
ferred to  and  made  a  part  of  the  contract),  upon  the  faith  of 
which  statemients  and  representations  this  policy  issued." 
The  policy  contains  the  further  provision  that  "if  any  of  the 
statements  or  repreeeotations  herein  above  in  the  first  para- 
graph of  this  policy  referred  to,  shall  be  found  in  any  re- 
spect untrue,  then  and  in  every  such  case  this  poliqy  shall  ba 
null  and  void." 

Thus  it  will  be  seen  that  the  statements  and  representa- 
tions, contained  in  the  application  of  plaintiff  for  a  polie;^ 
of  insurance,  were  made  warranties  by  the  express  agreement 
of  the  parties. 

Instructions  numbered  two,  three  and  four,  which  the  de- 
fendant requested  the  court  to  give,  we  think  were  im|>n^ 
erly  refused. 

But  it  is  insisted  by  respondent  that  instruction  number 
two  ia  incorrect  in  two  important  particulars.      1.    Bec^uae 
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the  evidence  ehows  ckarly  that  no  company  had  ever  declined 
a  prapoeal  to  insure  the  life  of  Albert  C.  Buford ;  that  there 
was  no  conflict  in  the  testimony  on  that  point  2.  That  it 
pennitted  the  jury  to  find  "that  if  a  proposal  to  insnre  the 
life  of  Buford  had  been  declined  by  another  company/'  the 
policy  was  void. 

In  answer  to  the  first  proposition  we  say  that  Ae  instrae- 
tion  was  pertinent,  if  there  was  any  testimony  tending  to 
fihow  that  a  proposal  to  insure  the  life   of   said   parly  had 
been  declined  by  another  company.      Whether  the  evidence 
was  sufficient  to  establish  the    fact,   was   a   question    to  be 
Babmitted  to,  and  passed  upon;  by  the  jury  and  not  by  the 
court     As  to  the  second  objection,  we  think  it  was  proper 
to  instruct  the  jury  that  the  policy  was  void,  if  they  found 
from  the  evidence,  that  a   proposal   to  insure   the   life   of 
Albert  C.  Buford  had   been    declined  by  another  company 
prior  to  the  time  of  making  said  answer.     But  it  is  further 
claimed,  by  respondent,  that  these  instructions    were    sub- 
stantially embraced  in  the  general  instructions  given  by  the 
court,  and  therefore  it  was  not  error  to  refuse  the   special 
instructions  asked.      This  proposition  is  correct,  if  true  in 
fact;  but,  on  looking'  into  the  general  instructions  given  by 
the  court,  so  far  as  reported   in  the  bill  of  exceptions,   we 
think  they  fail  to  cover  the  instructions  asked  and  refused. 
The  court  instructed  the  jury  as  follows:     "That  insurance 
companies  have  a  right  to  propose  such  questions  to  appli- 
cants for  policies,  as  are  contained  in  said  application,  and 
it  is  the  duty  of  the  person  making  the  application  to  answer 
tnily;that  the  company  have  a  right  to  know  whether  a 
person  applying  for  a  policy   has    ever   been    rejected    by 
another  company,  or  whether  any  physician  has  ever  given 
an  unfavorable  opinion  upon  the  life  of  a  person,  with  refer- 
^ce  to  life  insurance,   and  to  know  all   the   circumstances 
concerning  the   same.      Such    inquiries  4ire  material   and 
should  be  truly  answered."      While    the   instructions  given 
hy  the  court  were  correct  thus  far,  yet   they   fail   to   cover 
Wly  the  instructions  asked  by  appellant  in   this :   the   jury 
^as  told  that  insurance  companies  had  a  right  to  ask  such 
questions  of  persons  making   applications   for   policies   of 
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insureiice;  thtit  such  questions  wete  material,  and  should  be 
truly  answeitod  by  such  applicants;  but  failed  to  infonn  tjieqi 
that  if  such  queatioos  were  cot  answered  truthfully,  it  would 
avoid  the  policy. 

It  appeals,  however,  diat  .the  court  inatrueted  tie  jury, 
in  connection  with  what  is  qiioted  above,  as  foUowa:  ''That 
amy  false  anawer,  to  be  a  breach  of  warranty  of-:  the  assutcd, 
must  be  in  reference  to  some  matter  that  i»  a  mat^riftl 
inquiry,  and  of  its  materiality  the  jury  tnay  determine  under 
the  instructions  of  the  court;  and  if  they  believe  from  the 
evidence,  that  the  company,  the  defendant  in  this  action, 
would  have  issued  the  policy  if  the  anpWers  to  the  intei^ 
rogatories-were  untrue  in  some  immaterial  respects,  the  same 
as  they  would  have  done  if  the  answers  bad  been  strictly  and 
literally  true,  that  then  the  plaintifF  might  recover. 

"That  the  oourt  knew  no  reastm  why  any  different  nile 
should  obtain,  in  regard  to  a  policy  of  insurance,  than  was 
applicable  to  a  warrant  in  the  case  of  the  sale  of  a  horse. 
That,  to  make  such  a  warranty  affect  the  validity  of  the  sale, 
it  must  be  in  reference  to  some  material  matter  which  the 
other  contracting  party,  by  the  rules  of  fair  dealing,  would 
have  the  right  to  expect  the  warranting  party  to  truly  dis- 
close." 

By  an  examination  of  these  instructions  it  will  be  seen 
that  the  court,  instead  of  instructing  the  jury,  that  if  they 
found,  from  the  evidence,  that  the  answers  to  the  interrog- 
atories contained  in  the  application  were  untrue,  that  then, 
the  policy  was  void,  did  instruct  that  they  might  find  for  the 
plaintifi,  if  they  believed  that  the  company  would  have  issued 
the  policy,  notwithstanding  the  answers  to  said  interrogato- 
ries were  untrue  in  some  immaterial  respects. 

It  follows,  from  the  views  herein  expressed,  that  the  judg- 
ment must  be  reversed,  and  the  cause  remanded  to  the  court 
below  for  a  new  trial. 
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W.  C.  CLAKK  ftDd  JAMES  CHAMBERS;  Appellants, 'v. 
J.  R.  BATLET,  Eeapondent. 

BoimpiKAS-— EuuvT,  raoM  Taabu-tti  fob  Debts  c^ntracteii  ^ob  Ttt 
iIsflinRo  OF  Patent.— When  a  party  haviitt  availed  himiplf  of  the 
bpneflts  <{ftlie  'first  Beciiun  of  the  HotnedteU'd  Act  of  Congress,  May 
20,  ISGS,  trad  tafcen  a  homestead  under  tUe  tint  and  second  reMiOns 
of  tJiat  act.  afterwardH,  befoM  the  cxpimtion  ol'  flVe  year*'  t^i-: 
dence,  commutes  ^nder;the  eighth  sectioii'Of.that  act,  and  obtainft 
patent  hy  the  payment  of  iponey;  Held,  that  the  land  bo  acquired 
.  is  a  hainettead  andeNenipt  from  liability  for  debts  contracted  prior 
tff  the  laiuing  of  tHe  patent.  '     , ' 

ToiBiv-HouEaixAb  OAMNOT  BB  HELD  IN. — The  witry  of  4  honnatead 
under  the  aet  of  Congress  of  1862,  by  one  in  tmst  for  anotbet, 
h  f9rbiildeH  by  law,  and  a  court  of  aq^iity  will,  pgt  decree  .that  any 
mch"  trust  can  be  implied. 

ApPEAL'ftom  Benton  County.'  -  *  '-■" ■'  '  ■   '"-  '>  '  ■'    -"■ 

'  Thia  was  ongioblly  an  action  .of  ejectnwnt,  instjtut^d'.by 
die  reepoiideht  'Ba^'U;  against  tbe  appellants  dark  and! 
Chambers,  to  recover  about  fifty-three  acres  of  land  situated. 
in  Benton  County,  Oregon.  Tii6  appellanta  filed  an  answer 
to  the  complaint  in  ejectment,  and  at  the  same. time  filed  a 
complaint  in  equity  in  tbe  nature  of  a  crosa-biUr  under  §.  377 
of  the  Civil  Code,  praying  that  they  be  declared  the  equitable 
owners  of  ihe  premises  in  question,  and  that  respondent' 
Baylej  be  enjoined  from  prosecuting  hie  action  of  eject- 
ment. 

On  the  19th  of  January,  1S72,  one  Thorn  made  due  appli- 
cation at  tbe  Oregon  City  land  office  to  acquire  tbe  said  land 
under  the  homestead  laws  of  tbe  United  States.  Thereafter 
be  perfected  hie  title  to  said  tract  as  a  homestead,  and  on 
the  10th  day  of  December,  1872,  patent  issued  to  him  there? 
for  in  due  form.  On  the  16th  of  September,  1873,  Thorn 
and  wife  conveyed  the  homestead  tract  to  tbe  respondent 
Bayley. 

The  cross-complaint  alleges  that  prior  to  April  21,  1873, 
one  Simpson  purchased  of  Thorn  an  equitable  interest  in 
eleven-twelfths  of  the  land  in  question ;  that  Thorn  con- 
tinued to  hold  said  eleven-twelfths  as  the  trustee  of  Simp- 
•on;  that  about  April,  1873,  the  said  premises  were  sold  on 
'^lEcntioQ  issued  upon  judgments  recovered  against  Thorn 
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and  Simpson  reapectively,  whidi  judgments  were  rendered 
on  December  16,  1872,  and  that  at  such  execution  sale  ap- 
pellant Clark  purchased  the  interest  of  Simpson  in  said 
land  afld  appellant  Chambers  that  of  Thorn ;  that  these 
sales  were  confirmed  and  sherifPs  deeds  duly  executed  to 
the  respective  appellants;  that  appellants  took  possession 
and  now  hold  the  same  under  the  execution  sales ;  that  Bay- 
ley  knew  of  appellants'  rights  when  he  purchased  of  Thorn, 
and  that  such  pnrdiase  was  fraudulent;  that  Thorn  stood 
by  when  the  execution  sales-  were  made  and  neither  ob- 
jected diereto  nor  asserted  any  claim  to  the  land  as  a  home- 
stead. 

The  decree  of  the  court  below  was  in  favor  of  Bayley. 

F.  A.  Ohenoweth  and  B.  P.  Boise,  for  Appellants. 

A  homestead  may  he  mortgaged.  (3S  Iowa,  874.)  A 
homestead  right  is  a  personal  privilege,  and  if  the  holder 
ahandcaiB  such  right  the  homestead  may  be  sold  on  execution. 
(26  Barb.  874;  14  Wall.  463.) 

The  tract  in  dispute  was  the  partnership  property  of  Thorn 
and  Simpson,  and  therefore  cannot  be  a  homestead. 

B.  3.  Strahan,  John  Kelsay  and  W.  W.  Thayer,  tm  Re- 
spondent. 

The  rule  of  caveat  emptor  applies  in  all  its  rigor  to  judidal 
sales  of  real  property.     (Borer  on  Judicial  Sales,  459.) 

The  land  in  dispute  was  a  homestead  and  not  subjert  to 
levy  and  sale  on  execution  for  any  debt  existing  before  patent 
issued.  (14  Iowa,  569;  38  Cal.  300;  Homestead  Act,  Kev. 
Stats.  U".  S.,  p.  423;  §  2296;  Miller  v.  Little,  47  Cal.  348; 
Bvhbel  V.  Canady.  58  111.  425 ;  Green  v.  Marks,  25  LI.  221 ; 
Pvlliman  v.  Sewell,  40  Ga.  73 ;  Borer  on  Judicial  Sales,  §§ 
1109,  1110,  1122,  1127,  1184;  8  Wall  386.) 

By  the  Court,  Shattdok,  J. : 

Two  questions  are  presented  for  examination  and  dedsioB 
in  this  case : 

'  First.  Did  Clark  and  Chambers  acquire  any  title  to  the 
premises  in  controversy  by  virtue  of  the  sales  upon  coeoQ- 
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tion  flfnd  the  sheriff's  <leed&  described  in  the  agreed  statement 
of  facta  ? 

Second.  Are  the  appellants  (Clark  and  Chambers)  entity 
led,  upon  the  admitted  f  actB>  to  equitable  relief  ? 

It  should  be  stated^,  before  considering  these  questions,  that 
<»ie  of  the  grounds  of  equity  set  up  in  the  complaint,  that  is, 
the  alleged  fraud  of , the  respondent  in  taking  the  deed  of  the. 
property  in  controversy  mth  an  intent  to  cpver  it  up  and 
prevent  the  creditors  of  Simpson  and  ThorA  from  applying  it 
in  satisfaction  of  their  debts,  is  virtually  abandoned  by  the 
agreed  statement  of  f  acts,  and  that  branch  of  the  case  is  not 
before  us. 

It  is  also  to  be  borne  in  mind  that  the  appellants  daim 
this  property  by  virtue  of  sales  upon  execution  as  real  prop- 
erly, and  that  no  question  as  to  virhether  the  mill,  by  reason 
of  the  agreements  between  Simpson  and  Thorn,  oould  be 
treated  as  personal  property,  and  the  possession  of  it  as  such 
recovered  by  Simpson  or  his  vendee  is  involved  in  this  case. 
The  appellants  claim  to  represent  Simpson's  interest  only 
through  the  judgments  and  execution  sales  recited  in  the 
agieed  statement. 

As  to  the  first  question  above  stated,  the  validity  of  the 
judgments  and  the  regularity  of  the  proceedings  concerning 
the  sale  upon  the  execution,  are  admitted ;  and  if  the  sheriff's 
sales  did  not  pass  the  title  vrhich  Thorn  had  to  the  property 
to  the  appellants^  it  was  because  the  property  was  not  sub* 
ject  to  such  sale,  and  was  not  affected  by  the  lien  of  the  judg- 
ments, which  respondent  claims  was  the  case.  This  daim  of 
exemption  is  based  upon  the  fact  that  the  land  was  acquired 
by  Thorn  under  the  act  of  Congress  entitled  '^An  Act  to  se- 
cure homesteads  to  actual  settlers  on  the  public  domain,"  ap- 
proved May  20, 1862,  and  that  the  debts  which  were  the  ba^sis 
of  appellant's  judgments  were  contracted  before  the  issue  of 
patent 

The  admitted  facta  show  that  Thorn  applied  for  this  land 
and  filed  in  the  land  office  the  requisite  affidavit  according 
to  the  provisions  of  §  2  of  the  act,  in  January,  1872,  and,  in 
Deoember,  1872,  perfected  his  title  and  received  a  patent 
by  paying  the  minimum  price  under  the  provisions  of  §  8  ^f 
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said  act  The  counsel  for  the  appellants  contend  that,  by  so* 
acquiring  his  land  (by  payment  of  money  instead  of  by  con- 
tinued residence  and  labor  for  five  years),  Thorn  became  a 
pre-emptioner,  and  that  his  claim  is  to  be  regarded  as  a  pre- 
emption and  not  as  a  homestead.  Counsel  for  the  respond- 
ent on  the  other  hand,  contend  that  this  land  is  none  the  less 
a  homestead  because  paid  for  with  money,  than  it  would  be  if 
the  consideration  had  been  labor  and  continued  residence  for 
five  years,  as  required  by  the  second  section.  No  decision  of 
any  court  upon  this  point  has  been  cited  by  either  side,  and 
we  are  to  determine  the  matter  upon  our  own  construction  of 
the  act,  and  upon  such  authority  as  the  Land  Department  of 
the  Government  Jias  furnished. 

Upon  principle,  we  hold  that  land  acquired  as  this  was 
should  be  deemed  to  have  been  acquired  under  the  Home- 
stead Act,  notwithstanding  the  provisions  of  the  eighth  sec- 
tion are,  that  patent  shall  be  issued  in  such  case  "as  in  other 
cases  provided  by  law,  on  making  proof  of  settlement  and 
cultivation,  as  provided  by  existing  laws  granting  preemp- 
tion rights.'*  These  provisions  of  the  eighth  section  simply 
prescribe  a  mode  of  commuting  the  homestead,  and  are  ap- 
pointed as  the  mode  of  adminiistering  the  act  in  favor  of  those 
who  have  availed  themselves  of  the  benefits  of  the  first  secr. 
tion,  by  complying  with  the  requirements  of  the  second  sec- 
tion, and  wish  to  pay  money  instead  of  time  and  labor  for 
their  land.  The  title  has  its  inception  and  its  consummation 
under  and  according  to  the  provisions  of  the  act  The  tnere 
payment  of  money,  uilder  the  eighth  section,  ought  not  to  be 
treated  as  an  abandonment  of  the  intention  to  make  a  home- 
stead claim,  unless  the  law  expressly  gives  that  effect  to 
it 

Counsel  for  the  appellants,  in  support  of  their  view  of  this 
question,  cite  the  instructioris  of  the  Commissioner  of  the 
General  Land  Office  to  the  registers  and  receivers,  in  a  cir- 
cular concerning  the  homestead  law,  dated  October  20,  1862, 
and  found  on  page  248  of  Lester^s  Land  Laws,  etc  This  in* 
struction  is  as  follows : 

"In  >  case  where  full  payment  is  proposed  to  be  made 
l)y  a  party,  under  the  eighth  section,  he   must   first  make 
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proof  of  settlement  and  cultivation,  as  required  by  existing 
pre-emption  laws  and  instructions;  whereupon  y(>u  will  re- 
quire his  homestead  duplicate  receipt  to  be  surrendered,  and 
will  admit  the  pre-emption  as  a  new  and  original  entry,  and 
issue  pre-emption  certificate  and  receipt  as  in  ordinary  pre- 
emption cases." 

But  this  same  instruction  requires  the  register  and  re- 
ceiver to  make  proper  notes  on  the  certificate  and  receipt  so 
as  to  preserve  in  the  record  the  evidence  of  the  change.  This 
instruction  is  claimed  to  have  the  force  of  a  ruling  and  decisr 
ion  by  the  Land  Department,  and  to  warrant  the  conclusioii 
that  a  title  begun  under  the  second  section,  and  consummated 
under  the  eighth  section,  is  a  pre-emption,  and  not  a  home- 
stead. 

Upon  further  examination  of  the  decisions  of  the  Land 
Department  on  the  subject  of  homesteads  in  the  years  1866, 
1867,  and  1868,  of  which  extracts  are  found  on  pages  966 
and  267  of  Lester's  Land  Laws,  it  appears  that  this  subject 
has  been  directly  brought  before  the  department,  and  dis* 
tinctly  ruled  upon.  In  a  case  of  an  entry  presented,  wherein 
a  homestead  bad  been  made  and  then  commuted  under  the 
eighth  section,  and  the  point  was  sulmitted  whether  the  set- 
ler  could  make  another  entry  under  the  Homestead  Act  (the 
sixth  section  prohibiting  more  than  one  grant  to  the  same  in- 
dividual under  the  act),  the  ruling  of  the  commissioner  waa 
that  he  could  not,  and  it  was  expresslly  decided  that  *'when 
a  party  acquires  title  under' any  of  the  provisions  of  this 
act,  his  jfrivilege  is  thereby  exhausted.*^  And,  again,  when 
the  question  was  whether  a  person  who  has  availed  himself  of 
fte  benefits  of  the  '  homestead,  and  commuted  under  the 
eighth  section,  could  thereafter  take  a  pre-emption  (he 
never  having  hdd  the  benefit  of  the  latter  statute),  it  was  held 
that  the  proceedings  had  by  the  claimant  undet  the  eighth 
section  merely  consummated  his  homestead  right  as  the 
law  allows,  the  payment  being  a  fegal  substitution  for 
the  continuous  labor  t«rhich  tJie  '  law  would  otherwise 
^xact  at  the  hands  of  the  settler.  And  on  this  subject 
the  commission  further '  says  that  ^^'a  claim  of  this 
diameter    is    not    a  pre-empti<m,    but  a    homestead,    and 
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will  be  no  bar  to  the  same  party  acquiring  a  pre-empticm 
right." 

We  hold,  then,  that  the  laud  in  controTersy  waa  a  honu»- 
Stead  acqiiired  b;  Thorn  under  the  act  of  1862. 

It  is  daimed,  however,  hj  appellants'  counsel  that  thoii|^ 
land  be  acquired  under  this  homestead  law,  yet  it  is  not 
aubjact  to  tlie  essmption  from  liability  for  debts,  provided  by 
the  act,  if  it  has  been  acquired  under  the  eighth  section.  The 
position  of  counsel  is  that  the  exemption  prerails  only  when 
the  title  is  acquired  hj  the  continuous  labor  exacted  by  ^la 
second  section.  The  phraseology  of  the  section  providing 
for  the  exemption  docs  not  furnish  any  grounds  for  this  am' 
atructiwi.  The  fourth  section  dedarea:  ."That  no  lands  ao- 
quired  under  the  proviaions  of  this  act  ^all,  in  any  event, 
beccHne  liaUe  to  the  satisfaction  of  any  debt  or  debts  contract- 
ed prior  to  the  issuing  of  the  patent  therefor."  If  oar  poei* 
ticHi  —  that  land  enteted  under  the  second  section,  and 
ooomiuted  under  the  eighth  section,  is  a  homestead,  and  that 
it  must  be  held  to  have  been  acquired  under  the  pro- 
visions of  die  at^  in  question — be  a  correct  one,  then  sure- 
ly the  fourth  section  must  apply  to  this  land ;  for  the  words  of 
the  section  are  general,  "No  lands  acquired  under  the  pro- 
visions of  this  act,"  eta,  and  do  not  admit  of  any  such  ex- 
cepticHi  as  counsel  daim.  The  intenticn  of  Congress  to  ex- 
empt such  lands  as  the  tract  in  controversy,  we  think,  is  dear, 
and  ought  not  by  any  attenqyted  coostruotiMi  to  be  defeated. 

Counsel  further  daim  that  the  benefits  o£  the  ezemptioa 
provided  by  the  fourth  section  may  be  waived,  and  must  ba 
deemed  waived  whenever  the  homestead  dcmee  lemovea  from 
the  land,  and  ceases  to  use  it  for  a  residenoe  and  boms.  This 
question  we  do  not  consider,  for  there  is  no  evidenoe  before 
v»  that  Thorn  had  left  this  land,  or  ceased  to  reside  upon  it 
•B  a  homestead  when  the  levy  and  sale  upon  execution  were 
made. 

It  is  also  daimed  that  Thoni  waived  his  ri^ts  as  a 
homestead  daiment  and  submitted  to  a  transfer  (d  Am 
title  by  tlie  execution  sale  because  he  did  not  f orlud  the  saltt 
and  give  notice  of  his  daim  under  the  act  above  referred  to. 
No  authority  for  this  position  is  cited,  except  cases  nnd« 
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statutes  providing  for  the  exemption  of  personal  property, 
and  cases  where  a  debtor,  after  a  levy  on  his  real  estate,  i« 
allowed  to  select  and  have  admeasured  to  him  a  homestead  of 
specified  extent  and  value,  which  is  not  this  case,  and  no  such 
ruling  ought  to  prevail  here. 

It  is  also  claimed  that  th«3  salfe  and  conveyance  to  Bayley 
was  an  abandonment  of  the  exemption,  and  that  the  appel- 
lants' deeds,  though  not  effectual  to  convey  to  them  an 
immediate  right  of  possession  at  the  time  of  their  execution, 
became  operative  and  took  effect  when  Thorn  attempted  to 
sell  to  Bayley.  This  position  can  be  sustained  only  on  the 
assumption  that  the  exemption  from  liability  for  debts  op- 
erates merely  to  suspend  the  ordinary  effect  of  a  forced  sale 
upon  execution ;  in  other  words,  it  assumes  that  the  lien  of 
judgments  operates  on  these  homestead  claims,  notwithstand- 
ing the  exemption,  no  less  than  upon  other  lands  of  the  debt- 
or, and  that  a  sale  upon  execution  will  cany  the  fee  to  the 
purchaser  incumbered  only  by  the  right  of  the  debtor  to  con- 
tmually  occupy  as  a  homestead,  and  the  moment  the  debtor 
by  any  means  ceases  to  occupy  as  a  homestead,  the  title  and 
right  of  possession  become  absolute  in  the  execution  pur- 
chaser; or  in  case  no  sale  has  taken  place  under  the  judg- 
ments, the  lien  will  give  a  preference  to  the  judgment  cred- 
itor over  a  voluntary  vendee  of  the  debtor.  The  authorities 
cited  by  counsel  in  support  of  this  view  are  under  statutes  en- 
tirely different  in  terms  from  this  Homestead  Act ;  they  have 
arisen  where  statutes  of  exemption  have  been  strictly  con- 
strued, and  the  terms  of  exemption  have  been  limited  to 
"sales  upon  execution,*'  or  "forced  sales  upon  execution  or 
final  process  from  a  court,'' 

In  these  cases  the  ruling  has  been  that  the  terms  employ- 
ed did  not  exempt  the  property  f  rona  being  bound  and  charg- 
ed by  a  judgment,  but  from  sale  on  execution  only  while  the 
exemption  should  continue  in  force — that  is  to  say,  so  long 
M  the  debtor  should  occupy  the  land  as  a  home ;  and  conse- 
quently, whenever  he  should  attempt  to  sell  to  another,  the 
judgment  creditor  might  seize  it  in  satisfaction  of  his 
debt 

This  construction  of  the  State  iEtomestead  Acts  logically 
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results,!;!  making,  "tte  homestead  pf  theunfoartanate  debtor 
Jiis  prison,"  .apjl'  in  con^elling  hiiji  ,to  confine .  his  energies 
to  that  par^icplar  locality  for  all  his  life,  or  forego  the  ad- 
vantages of  the.  statute.  The  terms  of  this  act  of  Congress 
ate  of  broader  meaning,  and  evince  a  mo^^  liberal  iotedit. 
"Jfo  k^^s .acquired  updgr>the,p^oTi9L0Bs,.Qf  this  :act  shall, 
m  any  evfnt,,  -^oonje  liable  to.  the  ■satisfaction  nf  any  debt  or 
debts,  (contracted  prior  to  the  isauing  gf  tbe  patent  therefor." 
Theee  terms  ci^uiot.be  rendered.effective,  in  their  full  scope 
^nd  meaniBg,  unless  the  homestead  dLaim^nt  should  be  deem' 
ed  to  hold  his  Jiomestead  absolutely  free  from  all  the  direct 
fifX^  iiidf;rect  consequencee,  of  his  ind^Uedne^s  contracted 
prior  to  J9S}ie  ijf,  patent,  and  ponsequently  havea.  power  of 
dispoaitit^  theieof  free  from  the  t^rge  or  -lieu  of  ji;dgments 
based  upon  such  indebtedness.  ■         ,     ^ 

FurtheTinore,  the  existence  of  a  lien  where  there  is  no 
pow^l*  of  sale,  is  deqied  by  many  o£  the  authorities  cited  upon 
.the  argument.  (Hcir^r  o^  Judioial'  Saks„  §  1109>  and  cases 
cited.)     ■,  .    ,.  ■;  r,^,  J  ,     , 

'  ,,In  <i:}aliforu(B  it  has  been , held,,  v^def  this  Honjest^ad  Act^ 
.that  i^.  homestead  claii&aiit  irho,  pending  his  proceedings  ia 
acquiring  title,  contracted  a  debt  upoi^  patent  issued,  upon 
.which  judgment  was,  :^endered  against  bim  after  patent,  could 
sell  his  homeptead  to  athird  party  and  convey  to  .his  vendee 
0.  good  title  ,:  notwithstanding  tbe  judgment  (47  CaL 
34B.)     ■[...',._. 

Qur  ccmcluaion  then  is,  that  the  appellants  did  not  acquire 
any  legal  title,  to  the  premises  ip  controversy  by  the  ■judg- 
ments and  e;XE;cution  sales  mentioned  in  the  statement  of 
facta;  that  Thorn  could  and  did  convey  the  land  to  Bayley  by 
the  deed  of  16th  September,  1873,  free  and  discharged  from 
any  lien  or  incumbrance  created  by  the  judgments  and  execu- 
tion sales  recovered  and  had  by  appellants. 

The  other  branch  of  appellants'  case  relates  to  thoir  equi- 
table claims.  The  principal  facta  upon  which  equitable  re- 
lief is  claimedare  these:  Simpson  and  Thorn,  in  1871,  foma- 
ed  a  copartnership  for  tbe  purpose  of  building  a  stefim  saw- 
mill and  manufacturing  lumber  for  the  San  Franciaoo  mar- 
tlet, in  which  Inisineas  Simpson's  interest  was  to  be  eleTen- 


in  the  same  proportions.  Under  this  ari;fuigen)e];iL(.tl)i.ey.  pro- 
ceeded aa  partners  to  Qtect  the  miU  on,  t(iB  puhlip'  Iftncls  of 
die  United  States,,  agreeing  with  one  ai^other  th^t  theywould 
regard  the  mUl  aa  personal  property  an4  M^&&  affiled  to  thj^^ 
ntaify;  After  their  partnership  had  gane.9n,rfor,.^bout  a  jjrear^^ 
the  mill  bejsg  in  the  meantinae  jbuilt  ^poi^  .^nd  to  whJjQ^ 
Beit]ier;ha4  any  tijtlei,  Thorn  tODl^.step6'4x>  obtain,  the  patent 
under  ihe  Homestead  A.Qt,  as  above  recite,  and  did  obtain, 
it,  as  above' stated.  Nq  otli^y.or  n^w^arrfmg^ment  was  pmde. 
between  Simpson  and  Thorn  ;. after. patent  issued,  sax^  tbe^ 
patnership  cbntii^ued  till  M^rcdi,  1873,  and-nosettlezpeut  (^ 
the  btisinete  of  the  concern  has  been  had*  :Tbo;rn  was  noti^cjd 
of  the  exBCutioB  sales  atKl  didnot  forbid  said  sales,  norr  e^i 
pressly  claim  th$  l^nd  sis  exempt.  Upoiu  these  fact^  appel- 
hmts  daim  th^t  Thorn  "would  be  estopped  to, claim  a  ht^n^- 
stead 'exemption  in  this  land)  and  that  the  !^al;  title,  wljiich 
he  acquired  should  b^. decreed  to  be  ^eld  in  trust  for. the  ben*; 
efitof  SimpdiHk  or  his  repreBeutatiyes.'  ;   .^.,  ,  » .  . .  ..      .; , ., ', 

The  counsel  for  the  appellants,  abandoniDg.  the  question  of 
actual  fraud  alleged  in  tlieir  complaint,  i^cei^n  to  base  theiir 
ri^ts  to.  relief  i^inst  Baylsyi  upon  an  .assumption  which, i^ 
not  very  clelir,  but  wJb.  coi^sider  it  a^  w^  understand  it  It;iJ3 
this:  Tha^  Bayle;^  having  takjsn  the  deed  of  Septembqrj^ 
1873,  from  Thorn,  with  notice,  stands  in  ;Thorp's  place,  as 
to  the  legal  title,  and  that  the  appellants,  by  their,  executions 
against  Simpson,  ft. Thom,  and  against  Simpson  alone,  and 
the  sales  tbtireunder  of  the  same  land,,  have  put  them- 
selves in  Simpson's  place,  and,  representing  his  partner- 
ship interest,  daim  an  equity  against  Bay  ley.  to  be  eniprced 
npon  this  latid. 

Now,  so  far  as  any  estoppel  is  claimed  by  reason  of 
Thorn's  knowledge  and  evidence,  we  do  not  find  anything 
approaching  to  an  estoppel  of  any  kind.  The  land  was 
Thorn's  homestead.  The  reopiti  of  his  title,  of  which  rthe 
porehaaers  t^ere  bound  to  take  notice,  declared  the  fact, 
and  Thorn  v^as  not  called  upon  to. say  anything  about  it, 
and  he  did  not  say  anything  about  it.  It  does  not  appear 
that  the  purchasers  relied  on  anything  Thorn  said  or  did, 
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itt  were  miated  in  aay  respect  by  hift  speech  or  silenoe.  In 
such  caae  there  is  no  estoppel. 

The  other  aspect  <rf  this  equitable  claim  seems  to  be 
tkken  from  the  position  that  Simpson  &  Thorn  and  thia  land 
are  in  the  situation  of  parties  dealing  about  property  oon- 
oeming  which  there  are  no  statutory  provisions  or  public 
policy  that  limit  the  right  of  disposal  and  contract. 

The  aif^ment  in  this  case  has  proceeded  upon  ^be  assomp- 
tion  that  this  caae  is  like  one  when  A.  &  B.,  as  partners,  bnild 
a  mill  on  the  land  of  C,  and  A.  afterwards  acquires 
the  legal  title  to  the  land  in  his  own  name  from 
C,  there  being  no  limitation  by  law  upon  A/s  power  to 
ttkke  in  trust  for  another.  In  such  case  A.  would  probably 
be  decreed  in  equity  to  have  taken  the  legal  title  for  the  use 
of  die  partnership  whedier  «ich  had  been  the  express  agree- 
ment with  his  copartner  or  not.  But  in  the  case  before 
us,  this  land  was  public  land,  and  title  could  be  obtained  (mly 
from  the  Qovemment.  According  to  the  laws  under  whicb 
the  Qovemment  would  dispose  of  it,  the  partnership  of  Simp- 
Bob  &  Thorn  could  not  take  title  to  it,  and  in  the  capacity  of 
partners  they  were  trespassers.  Thorn  eonld  not  take  it  in 
trust  for  Simpson  or  for  the  partnesbip,  for  Uie  laws  under 
which  alone  it  could  be  disposed  of  had  expressly  forWdden 
such  a  transaction.  If  Thorn  had  agreed  with  Simpson  be- 
fore patent  issued  that  the  homestead  tide  should  be  ob- 
tained for  the  benefit  of  the  copartner^ip,  then  he 
must  have  ccmmitted  perjury  in  obtaining  the  title, 
for  the  second  section  of  the  act  required  him  to  swear 
jhat  the  land  was  taken  for  his  own  use  exclusively,  and 
liot '  direetl J  or  indirectly  for  the  benefit  of  another,  and 
heavy  fines  and  imprisonment  are  the  penalty  of  false  swear- 
ing in  such  a  case.  Contracts  in  violation  of  such  provisions 
of  law  are  void,  and  are  nwer  enforced,  (5  Minn.  109; 
19  Wallace,  646.) 

If  Thorn  fcould  not  lawfully  have  made,  in  express  terms, 
a  contract  of  this  kind,  none  will  be  implied,  and  equity 
will  not  decree  any  relief  in  such  a  case.  Furthermore,  it 
may  be  said  Simpson^  claim  against  Thorn,  by  virtue  of 
the  partnership,  seems  to  have  originated  before  patent  for 
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the  land  issned,  if  not  before  any  setlilement  at  all  had  been 
made  by  Thorn,  and  might  properly  be  regarded  in  the  light 
of  a  debt  contracted  before  the  issue  of  patent-^aa  to  which 
die  land  was  exempt  from  liability. 

It  follows  from  these  views  that  the  judgment  and  decree 
below  mnst  be  affirmed* 


SAMUEL  A.  HOWE,  Appellant,  v.  THOMAS  PATTER- 

SOIf  Qt  «x»y  Respondents. 

Apibals  nr  Kgrnn-^HiTST  Bt  Tkecd  Aiirsr. — ^A  suit  hi  equity  which 
has  been  fully  tried  in  the  Circuii  Court  and  a  decree  therain 
randeredy  inust^  if  appealed,  be  tried  anew  upon  the  transcript  and 
the  evidence. 

Idbm— TESTiuoirr  must  AccoMpAirr  tot  Transcript. — An  the  findings 
of  fact  and  condusiona  of  law  by  the  court  below  are  not  oonclusiye 
in  a  suit  in  equity,  if  appealed,  thii  Court  must  look  into  the 
testimony  and  reach  its  own  conclusions  of  fact  as  well  as  of  law. 
Findings'  of  fact  by  the  court  below  in  suits  in  equi^  are  not 
conclusive  in  the  appellate  court. 

Appeai.  from  Colombia  County. 
Tbe  facts  are  stated  in  the  opinion  of  the  ConrL 
Wm,  Strong  and  T.  N.  Strong,  for  Appellant 
B.  KUlin  and  H.  T.  Bingham,  for  Respondents. 
By  the  Court,  Pbim^  J. : 

This  was  a  suit  in  equity  brought  by  appellant  against  re* 
spondents  to  foreclose  a  mortgage  upon  certain  real  proper* 
ty  described  in  the  complaint,  which  was  in  the  possession  of 
and  claimed  by  the  respondents  at  the  commencement  of  the 
suit 

It  is  alleged  in  the  complaint  that  the  mortgage  was  duly 
executed  to  appellant  by  Wm.  T.  Gillihan  and  wife  to  se- 
rine the  payment  of  two  promissory  notes.  That  after  the 
execution  of  said  mortgage  it  was  delivered  by  appellant 
to  tlie  County  Clerk  of  Columbia  County  for  record,  and 
was  reedrded  by  him  on  page  204,  in  Book  E  of  the  record 
of  deeds  of  said  county.  Thatsereral  months  after  the 
execution  of  the  mortgage,  the  mortgagors     conveyed     the 

■uoe  property  to  Eugene  Semple  and  wife,  by  deed,  which 
S  Oregon— 28 
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was  duly  acknowledged  -and  recorded)  aDd-^that  said  'Semple. 
and  wife,  bytheir  deed, duly  executed  and  acknowleged,  win; 
veyed  the  same  to  Patterson  and  wife,  and  this  deed  wae  also 
duly  recorded.  .       .  ■      . 

..  The  respondents  answered  den^g  all  the  allega^ons  .of 
the  complaint,  and  setting  up  that  they  were  Bubseque^t  par-' 
chasers  in  good  faith  for  a  valuable  consideration,  without 
notice  either  nctual  or  constructive. 

This  cause  fiaving  been  heard  in  the  court  below  upon  AH 
pleadings  and  evidence,  the  billwAfs  dismissed,  and  it  was  oi^ 
d&red  iin4  decreed  .that' the  appellant;  ■  pay  )in6,e(t^\s,.iTf)^ 
which  order  and  decree  he  has  appealed  to  thie  Court.  It 
iomes  up  to  be  "tried  anew"  upon  ibe  transcript,  witht^it  any 
evidepc?  ^accompanying  it. 

'  On  examination,  it  appears  tli^t  the  decree  contains  cer- 
tain  ooDcluGion  of  fact  found  by  the  judge,  upon  which  he 
based  certain  conclusions  of  law,  which  counsel  for  appel- 
lant claims*  were  erroneous,  aod  can  be  reviewed  here  with- 
out any  statement  of  the  evidence.  They  undertake  to  base 
their  assignments  of  error  upon  the  conclusions  of  l&w,  based 
upon  the  ebilclusicns  of  fact  found  and  set  out  in  thC'  decree. 
These,  they  claim,  are  allmatters  in  writing  and  on  file,  and 
error  can  be  assigned  without  any  previous  exception 
having  beeik  taken.  To  sustain  this  position  they  cite 
the  Code,  §  216,  which  provides-  that  ''upon  the  trial 
of  an  issue  of  fact  by  the  court,  ita  decisions  shall  be  given 
in  writing  and  filed  witii  the  clerks  •  •  *  xhe  decision 
shall  state  the  facts  found  and  oondueiooe  of  law  separately. 
Such  decision  eball  be  entered  in  the  journal,  and  judgment 
entered  thereon  accordingly."  Section  217  provides  that 
"the  order  of  proceedings  on  a  trial  by  die  cOurt  shall  be  the 
same  as  provided  in  trials  by  jury.  The  finding  of  the  coart 
upon  the  facts  shall  be  deemed  a  T«xllct,"  letc.  They  also 
refer  to  §  280  of  the  Code,  'which  provides  that 
"no  exception  need  be  taken  or  alloVed  to  any  decision  upon 
a  matter  of  law,  when  the  same  ia  enter^  in  the  jou^ 
nal,  or  made  wholly  upon  matters  in  writing  a^  on  file  in 
the  court." 
By  a  examination  cxf  these  provisions' of  the    fttatub^  it 
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will  be  seen  that  they  relate  wholly  to  trials  in  actions  at  law, 
and  have  nd  deference  whatevei?  to  proceedings. ia  equity. 

The  Civil  Code  (§  533),  provides  th^t/'^ipatt  an  appeal 
from  a  judgment,,  the  san^e  shall  only  be  reviewed  as  to 
qnestionfl  of  Jaw  appeariijig  upon  the  transcript;,  but  upon 
ftn  appeal  from  a  de<3nee  given  in  any  court/  the  suit  shall 
be  tried  anew  upon  the  transcript  and  evideiice  accompanying 
li**  This  evidently  means  that  it  shall  be  tried  over  again 
<»i  the  facta  as  well  as  the  law,  and  this  cannot  be  done  in  the 
dbsenoe  of  the  testimony.  Under  the  law  m  force  at  the  time 
this  decree  wa*  rendered,  and  also  at  the  time  this  appeal 
was  taken,  the  only  nlode  provided  for  bringing  up  the 'evi- 
dence in  a  chancery  caii;5e  appealed,  was  by  the  statement  pro- 
rided  for  ia  §  536  of  the  Code.. 

It  is  insisted,  by  appellant's  counsel,  that  the  judge,  on 
the  hearing  of  this  cause  in  the  court  below,  having  found 
.certain  conclusions  of  fact,  and  having  inserted  them  in  his 
decree,  they  are  conclusive  upon  the  parties  on  appeal,  .  To 
this  propostion  we  cannot  assent.  An  appeal  from  a  judg- 
ment, in  an  action  at  law,  as  provided  for  in  our  codel  is'  in 
the  nature  df  a  writ  of  error  at  common  law,  because  it  1  ex- 
pressly provides  that  "a  judgment  can  <?nly  be  reviewed  as 
to  questions  of  law  appearing  upon  the  transcript."  Thus 
it  -win  be. seen  that  on  appeals  in  actions  at  law,  issues  of 
fact  cannot  be  reviewed  by  this  Court.  But,  as  it  is  .nro- 
vided  that,  on  an  appeal  from  a  decree  in  a  suit  in  equity, 
"the  same  shall  be  tried  anew  upon  the  transcript  and  evi- 
dence," it  is  obvious  that  where  testimony  was  taken  in  the 
court  below  it  must  be  brought  here  so  this  Court  may  try 
the  cause  anev/,  as  well  upon  the  facts  as  upon  the  law.  An 
appeal  is  a  process  of  civil  law  origin,  and  removes  the  causc^ 
entirely,  subjecting  the  fact  as  well  as  the  law  to  a  review 
and  retrial  J  but  a  writ  of  error  is  a  process  v-f  common  law 
origin,  and  it  removes  nothing  for  re-examination  but  the 
law.     (3  Dall.  328.) 

This  view  is  decisive  of  the  case,  and  renders  it  unneces- 
sary to  pass  upon  other  very  important  questions  so  ably  ar- 
gued by  the  counsel  of  the  respective  parties. 

The  decree  should  be  aflSmied. 
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D.  A.  RICHARDS,  Re^wndent,  v.  C.  O.    FANNING,  F. 
M.  CROCKETT,  and  A.  W.  NTE,  AppeUanta. 

Erbob  oarkot  bk  Absioned  wheh  Dbmubrer  ib  Waived. — Whera  a 
demttmr  i«  waived  bj  tbe  filing  of  an  anawer  no  errora  can  ba 
auIgDcd  in  the  appellate  conrt.  upon  the  jndfmeat  ot  th«  Cirenit 
Conrt  ovarruling  tbe  demurrer. 

IiraTBUcnoM — Kelcvanct  or,  not  Presoxbd. — Wbere  an  inatruetimi  it 
refused,  the  correctness  or  incorrectnsM  of  which  depends  on  dr- 
cumstance*  not  diacloced  fn  the  record,  ita  apptieabilitjr  will  not 
be  pmumad.  The  party  oomplainlng  nraat  ihow  ita  leltnjtey  at- 
ftnnatii-ely.  Thia  Court  will  not  prenune  a  atata  o(  facta  in  order 
to  find  error,  hut  every  preaumption  will  be  made  in  favor  ot  tba 
ruling  of  the  court  below. 

IsKK — Bill  or  ExcEpnons  uvert  show  what  EnoEirca. — In  order  to 
enable  thia  Court  to  determine  whether  InatruetionB  aakad  for  aa4 
refneed  are  correct,  Uwre  moat  be  a  proper  bill  of  exeeptlona, 
embodying  aulBcient  of  the  eridence,  or  a  atatemeat  that  acme  evi- 
dence had  been  given,  upon  the  points  upon  which  instructiona 
are  uked,  in  order  to  ahow  whether  Oiey  were  applicable  to  the 

Appbal  from  Umatilla  County, 

Tbe  facta  are  stated  is  the  opinion  of  the  Court. 

J.  E.  Reed  and  R.  P.  Boise,  for  Appellants. 

LuetMi  EvarU  and  Thayer  <£  WiUiams,  for  Beapondent. 

By  the  Court,  Bdenett,  J. : 

This  13  an  action  of  replevin  brought  by  tbe  respondent 
in  the  Circuit  Court  for  Umatilla  County  to  recover  the  poe- 
Beasion  of  certain  personal  property  described  in  the  com- 
plaint, and  consisting  of  one  wagon,  one  horse,  set  of  hamesa, 
mowing  machine  and  one  sulky,  and  for  fifty  dollars  dam- 
ages for  the  detention  of  the  same. 

The  complaint  alleges  that  tbe  respondent  is  the  owner  oif 
the  property  above  described,  and  that  on  the  10th  day  of 
September,  1872,  in  Umatilla  County,  Oregon,  the  defend- 
ants wrongfully  todc  said  goods  and  chattels  from  the  pos- 
session of  the  plaintiff.  Afterward  the  respondent  filed  a 
supplemental  complaint  alleging  some  additional  facts,  upon 
which  he  increased  his  claim  for  damages  from  fifty  dollart 
to  two  thousand  dollars. 
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Defendaate  answered  denyii^  the  allegations  of  the  com* 
plaint,  and  eet  up  that  at  the  time  mentioned  in  the  oon>- 
plainty  F.  M.  Crockett^  one  of  the  defendants,  was  derk  of 
Uniatilla  Conniy,  and  S.  W.  Nye,  another  defendant^  was 
sheriff ;  and  further,  that  prior  to  that  time^  the  defendant 
Fanning  and  the  plaintiff  had  entered  into  an  agreement  to 
subinit  some  matters  of  diffetren^  that  existed  between  them 
to  one  Augustus.  Hill,  who  should  make  a  decision  in.  writ- 
ing, which  was  to  be  entered  as  a  judgment  of  the  court;  that. 
sudi  decision  Was  made  and  entered,  by  which  he  found  that 
the  plaintiff  herein,  Biohards,  was  indebted  to  Fanning,  anei 
of  the  defendants  herein,  in  the  sum  of  four  hundred  and 
eighty,  dollars ;  that  it  was  in  pursuance  of  and  by  virtue  of 
an  execution  on  said  dec^^on  that  the  defendant  Nye  seized 
the  property  in  question.  Then  follows  an  allegation  that 
said  decisions  and  the  proceedings  connected  therewith  had 
not  been  set  aside  by  any  judgment  of  the  court 

The  plaintiff,  in  his  reply,  denies  that  he  entered  into  the 
agreement  set  up  in  the  answer;  denies  that  HiU  made  the 
decision  between  the  parties  as  set  up  in  the  answer^  and  de- 
nies that  any  judgment  was  entered  against  Fanning,  or  that 
any  execution,  regular  on  its  face,  was  issued,  or  that  the  prop- 
erty in  question  was  seized  or  sold  by  virtue  of  any  such  ex-, 
eeution. 

The  ease  was  tried  by  a  jury,  and  a  verdict  returned  for 
the  respondent,  upon  which  he  had  judgment,  and  the  appel- 
lant brings  the  case  into  this  Court.  The  errors  assigned 
by  the  appellant  in  his  notice  of  appeal  are  as 
follows: 

1.  Error  in  the  court  in  overruling  the  demurrer  to  the 
supplemental  complaint,  filed  May  2,  1878. 

2.  In  overruling  the  demurrer  to  the  amended  supplemen- 
tal complaint,  filed  May  30,  1878. 

8.  In  overruling  the  demurrer  to  the  second  amended  sup- 
plemental complaint,  filed  October  81,  1878. 

4.  The  court  erred  in  refusing  the  second,  third,  fourth^ 
sixth,  seventh  and.  eighth  instructions,  asked  for  by  defend- 
ant; and  then  follows  a  (X^py  of  the  instructions  asked  for 
and  refused  by  the  court  below. 
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It  is  a  Bufficient  answer  to  tlie  first  and  second  assignmeata 
of  error,  to  say  that  the  court  sustained  the  demurrers  refer- 
red to  therein.  As  to  the  third  assignment,  the  appellants, 
by  anawering,  waived  the  objections  raised  by  their  demur- 
rer, and  cannot  be  heard  upon  them  now. 

The  principal  question  arises  in  respect  to  the  instmotions 
asked  for  by  the  appellant  in  the  court  below,  which  weie 
refused.  It  is  claimed,  by  counsel  for  respondmts,  that  tiie 
exceptions  to  the  ruling  of  the  court  below,  are  not  sufficiently 
definite  to  bring  the  errors  complained  of  before  this  Court 
for  review,  and  we  think  in  that  he  ia  correct 

The  bill  of  exceptions,  after  reciting  that  issue  had  been 
joined  between  the  parties,  and  a  jury  impaneled  to  try  the 
cause,  further  states,  "And,  upon  the  trial  of  the  issue,  the 
defendants,  by  their  counsel,  to  maintain  and  support  the 
said  issues  on  their  part,  requested  the  court  to  instruct  the 
jury  as  follows :"  Following  this  is  a  list  of  instructions, 
eight  in  number,  and  then  follows  this  language:  "And  the 
said  court  then  and  there  gave  to  the  jury  the  above  instmc 
tions,  numbered  1  and  6,  and  refused  and  failed  to  give  to 
ibe  jury  the  instructions  above  numbered  2,  3,  4,  6,7,  and  8, 
and  each  and  all  of  them ;  and  the  said  jury,  after  'retiring  a 
short  time  for  deliberation,  returned  into  court  and  then  and 
there  gave  their  verdict,"  etc.  To  whicli  refusal  of  the  court, 
to  give  the  instructions  mentioned,  the'defendaiit,  6.  ©.'Fan- 
ning, at  the  time  excepted.  It  does  not  appear  wheth* 
6t  the  exceptions  were  taken  before  the  vewiiet  tn» 
returned  or  not.  This  is  hardly  more  than  a  general  excep- 
tion, and  if  any  one  of  the  instructions  was  incorrdet,  this 
mode  of  excepting  would  be  insufficient.  (3+  N.' Y.  247; 
18Ind.  184.)       ■    ,        ^"  ■■      ■      ■ 

■  In  43  N.  y!,  598,  it  is  said :  "The  attention  of  the  court 
should  be  drawn  to  each  inatriiotiou,  and  each  should  bo 
the 'subject  of  a  specific  ruling  by  the  judge,  and- a  apeoifio 
exception  by  the  party."  But,  concc^ding  the  exceptions  to 
be  siifficient'to  bring  the  riiling  of  the  court  below,  on  ekch 
request,  before  this  Court,  thert'  is  uo  evi^denee  in  the  bill 
of  exceptions  to  show  whether'  the  instructions'  asked  f<» 
were  pertinent  to  the  case  or  not.    ■AM'^tlte' matMial  issues, 
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tendered  in  the  pleadings,  are  controyerted^and  the  bill  of  ex- 
ceptions ought  to  show  what  the  evidence  was,  on  the  points 
upon  which  instructions  were  asked,  or  that  some  evidence 
on  said  points  had  heen  given,  so  that  the  court  can  see  wheth*- 
er  the  instructions 'asked  for  were  applicable  to  the  case  made 
by  the  evidence  or  not,  and  the  court  should  refuse  to  in- 
struct the  jury  on  abstract  questions  of  law.  (2  Cal.  89;  9 
Cal.  853.) 

Whether  an  instruction,  giving  the  general  rule  without 
qualification,  be  proper  or  not,  depends  upon  the  facts  in 
proof.     (15  Cal., 476.) 

Iii  a  case  of  Harman  v.  Bale  (7  Iowa,  153),  the  courts  in 
passing  upon  a  similar  question,  uses  the  following  language: 
'^A  third  objection  relates  to  the  instructions  asked  by  the 
defendants,  and  refused.  As  to  the  correctness  oi  these  in- 
structions, in  a  case  to  which  they  would  be  applicable,  we 
intimate  no  opinion.  They  were  all  refused  by  the  co.urt, 
and  we  can  conceive  of  a  state  of  case  in  which  this  re;fusal 
would  be  proper.  No  part  of  the  testimony  is  before  us,  nor 
anything  to  show  that  the  instructions,  as  asked,  were  appli- 
eable  to  the  case  as  it  stood  upon  the  proof.  Under  such  cir- 
eiunstanoes^  we  cannot  say  that  the  court  below  erred  in  re^ 
fusing  them.*' 

It  was  claimed  by  .counsel  for  the  appellant  that,  if  the 
sherifF  could  justify  under  the  process  he  held,  that  would 
be  a  complete  defense  for  the  other  defendants,  but  th^.  al- 
legation of  his  having  a  legal  process  is. denied  in  the  plead- 
ings, and  there,  is  no  evidence  to  sAiow  hbw  the  property  was 
taken.  The  declaration  is  replevin  in  the  cepit ;  defense 
non  cepit. 

;  The  juiy  found  against  the  defehdant  Panning  alone,  and 
it  must  be  presumed  that  .the  evidence  warranted  the  ver-' 
diet  If  the  bill  of  exceptions  had  shown  that  there'  was 
evidence  given  on  the  trial  tending  to  show  that  Panning. 
was  induced  to  take  the  property  in-  qiiestion,  by  the -'acts 
and  representations  of  Richards,  then  ther  fouirth  instruction 
weuld  be  correct;  but  we  cannot  presume  .that  any  such  tes- 
tizDony  was  giyen  in  the  absence  of .  anything  in  the  bill 
of  exoeptions  showing  that  such  testimony  was.^yen^  or  of 
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any  Btatement  of  the  evidence  as  required  bj  the  statute. 
Where  an  instruction  is  refused,  the  correctness  or  incorrect- 
ness of  whid)  depends  on  circumstances  not  disclosed  in  the 
record,  its  applicability  will  not  be  presnm&d.  The  par^ 
complaining  must  show  its  relevanc;  affirmatively.  (I  Iowa, 
456;  6  Id.  271;  3  Id.  463.) 

The  bill  of  ezoeptioDS  does  not  disclose  any  error  which 
would  justify  this  Court  in  reversing  the  judgment  of  the 
tsouxt  below.    It  is  therefore  affirmed. 


a  H.  OLIVER,  Appellant,  v.  JAMES  HARVEY, 

Respondent. 

NoncT  or  Appkai, — Pabties  oahkot  Waits,  bo  ab  to  am  JunisDiCTimT. 
— Tba  BSTviee  and  filing  the  notice  of  appeal  it  indiipeasable  ia. 
order  to  give  Uiia  Court  juiiEdietioii.  A  waiver  of  the  filing  by 
the  stipulation  of  the  parties  is  not  the  equivalent  of  the  filing  of 
the  notice.  Consent,  though  it  may  waive  error,  cannot  confer 
Jurisdictim. 

Afpbaz.  from  Benton  County. 

-  This  is  a  motion  interposed  hy  respondent's  counsel  to 
dismiss  the  appeal,  for  the  reason  that  the  notice  is  defective 
and  insufficient.    The  notice  is  as  follows: 

"In  the  Supreme  Court  of  the  State  of  Oregon, 
8.  H.  OuTEB,  Plaintiff  and  Appellant,  | 

'■  I 

Jaubs  Hasvbt,  Defendant  and  Reapondent.  J 
*To  James  Sarvey,  or  his  attorneys  of  record: 

'HTou  will  please  take  notice  that  the  above-named  S.  H. 
Oliver  appeals  from  the  judgment  of  the  Circuit  Court  of 
said  county,  rendered  at  the  November  term  thereof  for  the 
year  1873,  against  this  appellant  for  costs,^  and  in  favor  of 
the  said  James  Harvey,  re^wndent  herein,  to  the  Supreme 
Court  of  the  State  of  Oregon." 

There  is  also  a  stipulation,  signed  1^  the  counsel  fw  the  re- 
spective parties,  continuing  this  cause  from  the  last  August 
term  of  this  Court  until  this  term. 
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B.  8.  Sirahan,  for  tbe  motioiL 
P.  A.  Ohenoweth,  oontnu 

By  the  Court,  Pbim,  J. : 

The  notioe  of  appeal,  as  has  often  been  decided  hj  lliis 
Court,  should  desoribethe  judgment  appealed  from  witb  suffi- 
cient certainty  to  enable  all  the  parties  interested  in  the  mat^ 
ter  to  know  definitely  what  judgment  is  appealed  frozxu  The 
judgment  in  this  notice  is  described  as  having  been  rendered 
in  the  Circuit  Court  of  "said  county/^  No  county  had  been 
mentioned  and  previously  referred  to,  and  from  the  caption  it 
could  only  be  gathered  that  the  paper  referred  to  some  pro- 
ceeding in  the  Supreme  Court  We  think  it  too.  indefinite, 
and  cannot  extend  the  jurisdiction  of  this  Court  over  the  re- 
spondent 

It  was  argued  by  counsel  that  the  general  appearance  and 
stipulation  mentioned  in  the  statement  gave  this  Court  ju- 
risdiction, notwithstanding  the  defect  in  the  notice. of  appeal. 
To  this  proposition  we  cannot  assent.  By  the  Court,  §  525, 
"a  judgment  or  decree  may  be  reviewed  as  prescribed  in  this 
title,  and  not  otherwise." 

Section  527  provides  that  "an  appeal  shall  be  taken  and 
perfected  in  the  manner  prescribed  in  this  section,  and  not 
otherwise.  The  appellant  shall  cause  a  notice  to  be  served 
on  the  adverse  party,  and  file  tbei  original  with  proof  of 
service  indorsed  thereon  with  the  derk  where  the  judgment 
or  decree  is  entered.**  This  is  the  only  mode  prescribed  in 
which  an  appeal  can  be  taken  to  the  Supreme  Court.  Th^ 
service  and  filing  the  notice  of  appeal  is  indispensable  in 
order  to  enable  the  appellate  court  to  obtain  jurisdiction  of 
the  cause.  A  waiver  of  the  filing  by  the  stipulation  of  the 
parties  is  not  the  equivalent  of  the  filing  of  the  notice;  for 
consent,  though  it  may  waive  error,  cannot  confer  jurisdic- 
tion. 

This  view  is  fully  sustained  in  Bonds  v.  Hiehrum  (29  Oal. 
460).  That  was  a  case  where  the  parties  un3ertook  by 
stipulation  to  waive  the  filing  and  service  of  the  notice  un* 
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der  a  statute  exactly  like  our^  ^:W({  f^ccf  tbere^pTQ 
that  the  motion  should  be  granted. 
Appeal  dismissed.  ..^v 


j.":;jI"  )  ,i'u  ^'"> 
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Appeal'  can  oio^y  Bt  Taken  from  the  whole  Judgment,  nr  whIaI' 
Cases. — Where  an  appeal  is  taken  to  tlie  CSretiit  Court  from  m 
judgment  of  the  City  Coancil  •  in  the '  aaaeaniMiit  of  danutges  aod 
benefits,  under  the  act  of  Deceanl^er  19,  .1865,  entitled  "An  Act  ta 
authorize  jthe  city  of  Portland  to  open,  lay  out  and  widen  streets 
and  alleys,  and  to  appropriate  private  property  therefor,"  such 
app^l  citnnot' be  taken  from  a  |)art  of  the  judgment;  but'  must 
:  be.  taken  from  the  whale  itheieof,  iuidj,  the  j  trial  Jn  the  .aippellat« 
court  must  be  de  novo, 

Yksoict — Must  State  the  sum  of  Damages  and  Benefits  Separatslt. 
— In  actions  brought  under  the  act  of  December  19,  1863,  to 
authoriZiC  the  city  of  Portland  to  lay  out  streets,  etc.,  a  verdict 
which  finds  generally  is  insiiiBcieat.  The  verdict  moat  state  the 
sum  of  the  benefits  and  of  the  damages  separately,  or  at  ^^fiit 
show  the  sum  of  the  difference  between  them. 

JuBOR — ^Taxpayer  not  Competent,  in  wh4t  cxass.of  Cases.— In  ain 
action  to  recover  damages  brought  under  the  act'  of  December  10, 

•  •  •  ■ 

1865,  to  authorijse  the  city  of  Portland  to  lay  Out  streets,  etc,  a 
taxpayer  within. the  said  city i of  Portland  la  not  competeBt  as  n 
juror  when  challenged  for  implied  bias* 

Appsal  from  Multnomah  County. 

This  cause  originated  in  a  proceeding  by  the  Common, 
Council  of  the  city  of  Portland  for  the  extension  of  West 
Main  street  upon  the  premises  of  defendant  Eamm. 

The  proceeding  was  instituted  under  the  provisions  of  an. 
act  of  the  Legislative  Assembly,  approved  December  1^ 
1865,  entitled  "An  Act  to  authorize  the  city  of  Portland  to 
open^  lay  out  and  widen  streets  and  alleys,  and  to  appropri- 
ate private  property  therefor." 

Under  the  provisions  of  §  8  of.  said  act  three  viewers 
were  appointed  to  assess  the  damages  and  benefits  resulting 
to  adjacent  landholders  on  the  line  of  the  proposed  exten- 
sion, of  said  street,  and  were  directed  to  report  how  much 


Dec.  1874]      .Qi!yy;o:?,PpAri-AjND  v.  Kamic  38». 

less  valufilrler if. wji  siich  hndft  would  be  by  Teaaon  of  ^iicb 
location  of  said  street.      ...  :  .    <, 

Siud)vie^er0  lepofted  to.  sa^d  Common  Coimo^l  that  the 
damages  4o  de&ndaDt's.landd',cau3ed  by  the  location  of  Bai,d 
street  thereon  amounted  to  the  siun  of  one  thousand  seven 
hundred  dollars  in  gold  coin,  and  that  the  resulting  benefits 
<o  thevremaining  po^ti<^n  of  defendant's-  land  adjacent  to  said 
proposed  -street  was  one  thousand  se^ven  hundred  dollars  i^ 
gold  cbin.'  The  report  of  said  viewers  was  approved  by  th^ 
Common  Council  of  said  city>  and  defendant,  being  dissatr 
isfied  !(¥ith  the;  assessment  of  benefits  charged  against  hi^tn 
by  the  report  of  said  viewers,  appealed  therefrom  to  the  Cii> 
cnit  Court  for  Multnomah  County. 

J   Upon  the, trial  of  thQ  cause  on   appeal  by   said   Circuit 
Ccairt,  ttbei  jury  j^t^ wd:  a  Tpi!cU<?t  in  th^  fpUowing  words :    . 

'^e,  the  jury  in  th6  above^ntitled  cause,  find  for  thd 
plaintiff.         '  ' 

*aW.  IfUMlAT. 
••June  10,  1874.'*  ••Foremsa.     ! 

Thereupon'  defendant  filed  his  motion  for  a  new  trial, 
which,  after  argument,  was  overruled  by  the  court,  and  de* 
fendant  appeals  to  this  Court 

A  statement  of  the  errors  relied  upon  in  the  appeal  is  con- 
tained in  the  opinion  of  the  Court 

Northup  hS  OUbert,  for  Appellants 

A.  0*  CUbbs,  for  Bespondent 

By  the  Court,  Bonham,  C.  J. : 

The  act  of  December  19,  1865,  referred  to  in  the  statement 
of  the  facts  in  this  ease,  authorizes  the  Common  Council  of 
tlie  city  of  Portland  ^^to  open,  lay  out,  establish  and  widen 
streets  and  alleys,  and  to  appropriate  private  property  for 
that  purpose*"    (Sec.  1,  p.  60,  Portland  Charter.) 

Section  two  of  said  act  provides  for  a  survey  by  the  city 
surveyor  of  the  line  of  the  street  or  alley   proposed   to  be 
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located  or  widened,  and  Tequires  him  to  report  a  plat  and  de- 
scription thereof  to  the  Common  Council. 

Section  three  of  said  act  autiiorizes  the  Commoii  Coancil 
to  appoint  three  disinterested  viewers  to  assess  damages  and 
benefits  resulting  to  tbe  owners  of  real  estate  oontiguoas  to 
said  proposed  street. 

Section  four  provides  the  manner  of  proceeding  by  said 
viewers,  and  requires  then  "to  assess  and  determine  how 
much  less  valuable,  if  any,  such  lands  *  ♦  ♦  will  be 
rendered  by  the  laying  out,  establishing  or  widening  of  such 
street  or  alley,*'  through  or  over  the  same.  It  also  provides 
for  assessing  the  benefits  accruing  to  the  owners  of  land 
fronting  on  said  proposed  street,  but  not  passed  over  or  occu- 
pied by  the  same;  which  benefits  it  is  declared  shall  be  a 
lien  or  charge  upon  the  land  of  the  owners  thereof  so  bene- 
fited. This  section  also  provides  for  the  payment  of  the  bene- 
fits assessed  to  landholders  whose  lands  front  on  such  pro- 
posed street,  into  a  fund  to  be  applied  to  the  payment  of 
damages  for  lands  occupied  by  such  street 

Section  five  provides  that  the  Common  Council  may  set 
aside  the  report  of  such  viewers  if  such  council  is  not  sat- 
isfied with  their  assessment  of  damages  and  benefits. 

Section  six  makes  it  the  duty  of  the  Common  Council,  if 
no  appeal  be  taken  witJiin  tbe  time  allowed,  or  if  an  appeal 
be  taken  from  the  assessment  of  damage3  or  benefits,  then  af- 
ter the  same  shall  have  been  determined,  to  make  an  appro- 
priation to  pay  all  damages  and  costs  that  may  have  been 
awarded,  and  to  order  warrants  to  issue  for  the  same,  pay- 
able out  of  the  fund  to  be  provided  therefor;  and  declares 
that,  "as  soon  thereafter  as  the  full  amount  of  such  appro- 
priation shall  be  in  the  city,  treasury,  subject  to  such  war- 
rants,  and  the  amounts  respecti\'ely  assessed  shall  be  tender- 
ed to  the  parties  entitled  to  the  same,  such  property  shall*  be 
deemed  appropriated  for  the  purposes  of  such  street  or  all^, 
and  not  otherwise." 

Section  seven  of  said  act  gives,  in  express  tenns,  the  right 
of  appeal  by  any  person  dissatisfiieid  with  the  assessment  of 
benefits  and  damages,  to  the  Circuit  Court  for  Multnomah 
County. 
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Section  e^bt  provides  the  time  and  manner  of  taking  the 
iq>peal. 

Section  nine  iHK>vide8  that  auoh  appeel  to  the  Circuit 
Court  shall  be  heard  and  determined  as  an  action  at  law: 
that  the  juty  shall  view  the  premises  and  assess  and  deter- 
mine by  their  verdict  how  much  less  valuable^  if  any,  eadi 
lot  or  part  thereof,  with  the  improvements,  may  .be  rendered 
Irjr  the  locaticm  or  widening  of  such  street  or  alley ;  and  such 
jury  is  ako  required  to  assess  aand  determine  the  value  of  the 
resulting  benefits  to  lands  front^iig  on  such  proposed  street^ 
when  the  same  has  been  appealed  from;  but  the  jury  shall 
not  reassess  any  damages  or  benefits  unappealed  from. 

Section  t^i  provides  that  if  the  appellants,  or  any  of  them, 
fail  to  reeofver  greater  danaages  or  a  more  favorable  assess; 
ment  as  to  benefits  than  was  allowed  by  the  viewers,  judg- 
ment shall  be  rendered  against  sudi  appellant  for  the  costs 
of  appeal  and  for  the  amount  of  benefits  assessed  by  such 
jury  against  such  appellants,  and  tjbat  judgment  shall  also 
ke  rendered  against  the  city  for  the  amount  of  damages  al- 
lowed to  suEch  appellant  where  the  question  of  damages  is  in- 
volved in  the  appeal 

The*  foregoing  are  all  the  provisions  of  the  act  of  Decem- 
ber, 1865,  which  it  is  necessary  to  consider  with  reference  to 
tiie  questions  involved  in  t]da  appeal  While  the  phraseology 
of  the  act  is  certainly  subject  to  criticism  on  account  of  the 
obscurity  in  which  its  terms  and  requirements  are  involved, 
yet  we  think  a  careful  examination  of  the  same  will  disclose 
the  intention  of  the  law-maker  in  its  enactment 

Counsel  for  appellant  in  tbia  case  claims  that  where  the 
viewers  appointed  by  the  Common  Council.,  assess  damages 
and  benefits  to  the  same  person,  as  was  done  in  defendant's 
ease,  such  defendant  is  authorized  by  the  act  referred  to  (§  9, 
p.  66,  of  Portland  Charter),  to  appeal  from  the  one  and  allow 
the  other  to  stand.^  Henoe  appellant  in  this  case  gave  notice 
to  respondent  that  he  appealed  from  the  assessment  of 
benefits  only,  and  he  therefore  insists  that  the  only  question 
for  the  jury  in  the  appellate  court  to  determine  was  whether 
the  assessment  against  appellant  of  $1700,  as  benefits,  should 
stand  as  the  true  value  of  benefits,    and    that    the    assess- 
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menf  in  appellant's  favor,  by  said  viewers,  of  $1700  as  dam- 
ages, should  not  be  considered  or  disturbed  by  the  jury  in  thtf 
appellate  court'  We  think  that  this  conslruction  of  the  act 
referred  to  is  not  wai^nted  by  the  language  6f%  ft,  whteh'W 
relied  upon  in  support  of  tliat  view.  In  that  section  it  is  -drf^ 
dar^d  that  no  benfits  or  damages  not  appealed  from  ^all  bi^ 
reassessed  by  the  jury  in  the  appellate  court 

Tlis  language^  we  think,  refers  only  to  persons  owning 
lands  abutting  on  or  occupied  by  the  proposed  street  for  'or. 
against  whom  benefits  Or  damages,  or  both,  have  been  assess^' 
ed  by  the  viewers,  but  which  persons  have  not  appealed  at  att 
from  such  -assessment  Subdivision  8,  of  §  636,  page  22Sy 
of  the  Civil' Code,  declares  that  *'upon  an  appeal  to  the  Cir- 
cuit Court  the  manner  of  proceeding  thereafter  is  the  baihe  tk 
if  the  action  or  suit  had  been  commenced  in  said  c<Ajrt''*  I* 
such  case  the  decision  and  determination  of  the  court  below  in 
vacated  or  merged  in  the  judgment  of  the  appellate  coui^' 
and  it  is  to  this  judgment  that  the  parties  must  look  for  the. 
determination  of  their  rigtts  in  controversy.  We  think  thfti 
in  this  case  the  trial  in  the  appellate  court  should  be  had  di 
novo,  as  upon  appeal  from  a  justice's  court  • ' 

In  an  appeal  to  the  Supreme  Court  from  a  judgment  in  an 
action  at  law  the  appellant  may  appeal  from  the  judgment,' 
or  some  specified  part  thereof  (Civ.  Co5e,  §  527))  but  in  k 
proceeding  like  this  the  appellant  cannot  appeal  from  a  ]^art 
of  the  judgment  of  the  municipal  authorities  and  allow  tlid 
remainder  thereof  to  stand.  He  must  appeal  from  the  "whhU, 
thereof,  and  in  the  appellate  court  the  whole  case  must  fe 
tried  anew  on  substantially  the  same  issues  as  in  the  court 
below.  The  Circuit  Court,  then,  did  not  err  in  instructing 
the  jury  that  in  considering  of  their  verdict  they  must  take 
into  consideration  both  the  question  of  damages  and  bene* 
fits. 

Appellant  claims  by  his  third  assignment  of  error  that  th« 
verdict  of  the  jury  is  contrary  to  law,  because  it  is  not  therein 
determined  how  much  less  valuable,  if  any,  defendant's  land 
would  be  rendered  by  the  extension  of  **West  Main  street,*^ 
as  proposed,  nor  did  said  jury  by  their  verdict  determine  tK^ 
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'^btdt  of  Wtfefits  \iOiiclr  wduld  restilt  t6  defendant  by  rea- 
^n  of  the  extension  and  opening  of  said  street,  nor  the 
^oitnt  of  sttch  benefits  in  excess  of  the  damages. 
'The  verdict  of  the  juryi  ad  has  been  observed,  is  in  these 
^ords :  *^e,  the  jury  in  the  above-entitled  cause,  find  for 
4e  plaintiff/' 

This  verdict  is  indefinite  and  insufficient,  for  the  reason 
diat  it  does  not  determine  the  matters  at  issue  between  the 
garties.  It  does  not  inform  us  how  much  the  defendant  was 
damaged,  nor  how  much  He  was  benefited  by  the  extension  of 
s»id  street 

A  verdict,  although  informal,  is  sufficient  when  it  informs 
tlie  court  what  judgment  ought  to  be  rendered  in  the  case. 
And  it  is  claimed  by  counsel  for  respondent  that  the  verdict 
in  this  case  shows  that  the  jury  either  intended  to  affirm  the 
judgment  of  the  viewers,  that  the  benefits  alid  damages  each 
amounted  to  the  sum  of  $1700 ;  or  at  least  that  they  intended 
to  find  that  tie  damages  were  fully  and  evenly  offset  by  the 
Benefits.  But  this  will  not  do.  The  jury  mtist  furnish  to 
t))e  parties  and  the  court  a  definite  and  tangible  conclusion 
of  the  issues  as  adjudged  by  them  from  the  evidence ;  and 
must  state  the  sum  of  the  benefits,  and  of  the  damages,  Sf  p- 
arately,  or  at  least  show  the  sum  of  the  difference  between 
them.  If  it  could  be  claimed  that  a  verdict  in  favor  of  the 
plaintiffs  operates  as  an  affirmance  of  the  assessment  of  the 
viewers,  leaving  it  to  stand  undisturbed,  then  the  verdict  in 
this  case  might  be  held  sufficient.  But,  by  the  appeal  and 
trial  anew  in  the  Circuit  Court,  the  decision  of  the  viewers 
has  heen  annulled  and  set  aside,  while  the  jury  in  the  Cir- 
cuit Court  undertake  to  firtd  generally  in  favor  of  the  plain- 
tiff- and  against  the  defendant,  without  making  such  findings 
as  would  respond  to  the  issues  in  the  cause,  or  enable  the 
court  to  render  judgment.  We  think  that  the  court  below  er- 
rfd  in  receiving  the  verdict  of  the  jury,  and  'entering  judg- 
ment thereon  against  the  defendant  for  costs. 

We  think,  als6,  that  the  court  below  erred  in  permitting 
J .  B.  Kellogg,  a  resident  and  taxpayef  in  the  city  of  Port- 
land, to  sit  as  a  jUror  in  this  case,  when  challenged  by  de- 
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fen^aiit  for  implied  bias,  under  the  promions  of  sabdi- 
vision  4  of  §  184  of  the  Code. 

Counsel  for  respondent  claims  that  Kellogg  does  not  come 
within  the  rule  of  Garrison  v.  The  City  of  Portland  (2  Or. 
1^8),  for  the  reason  that  the  city  of  Portland,  in  the  matter 
of  the  extension  of  "West  Main  street,"  had  provided  a  fund 
from  the  assessment  of  benefits  to  adjacent  land-owners  equal 
to  the  total  amoimt  of  damages  assessed*  And  while  it  is 
true  that  by  a  sonoewhat  remarkable  coincidence^  the  viewers 
appointed  by  the  city  of  Portland  to  assess  the  benefits  and 
damages  resulting  to  adjacent  landowners  on  the  line  of  said 
proposed  street  found  that  the  aggregate  sum  of  damages  was 
$6000,  and  the  total  benefits  $6000,  yet  this  would  not  have 
relieved  Kellogg,  as  a  taxpayer  in  the  city  of  Portland,  from 
his  liability  as  such  to  be  called  upon  to  contribute,  if  the 
jury  had  found  in  favor  of  the  defendant  that  his  damages 
exceeded  his  benefits.  Tbe  act  of  December  19,  1865,  does 
not  contemplate  or  provide  that  a  fimd  shall  be  raised  by  tilie 
assessment  of  benefits  adequate  to  the  payment  of  all  dam* 
ages  which  may  be  allowed  to  land-owners  on  the  line  of  a 
proposed  new  street  or  alky,  and  if  it  did,  it  would  certainly 
be  a  very  peculiar  and,  in  many  cases,  a  very  inequitable  pro- 
vision^ 

In  the  case  above  cited  (Oarrison  v.  The  City  of  Port- 
land) j  the  plaintiff  sued  the  city  to  recover  for  injuries  sus- 
tained by  falling  into  a  pit  or  unfinished  cistern  which  had 
been  left  open  without  any  light  or  guards  to  warn  pedes- 
trians of  the  danger. 

In  passing  upon  the  question  of  the  competency  of  a 
juror,  who  was  a  resident  and  taxpayer  of  the  city,  to  sit  in 
the  trial  of  said  cause,  the  Court  say:  *'The  Code  (§  184, 
Subd.  4)  leaves  the  question  of  what  is  a  disqualifying  in- 
terest to  the  common-law  rule,  and  it  must  therefore  be 
interpreted  in  the  light  of  adjudicated  cases.  The  theory 
of  a  trial  by  jury  is  that  the  jurors  shall  stand  absolutely 
indifferent  between  the  parties  litigant;  that  they  shall  be 
as  free  from  interest  or  prejudice  as  it  is  possible  for  hu- 
manity to  be.  The  authorities  are  numerous  and  uniform 
to  the  effect  that  an  interest  in  the  event  of  the  suit,  though 
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small  and  remote,  disqualifies  the  juror.  The  jurors  set  aside 
bj  the  court,  being  taxpayers,  were  directly  responsible  for  a 
ratable  proportion  of  whatever  verdict  might  be  rendered 
against  the  city.  The  ruling  of  the  court  below  was  in  con- 
formity with  the  current  of  authorities  and  right"  (Wood  v. 
Stoddard,  2  John.  194;  Rysaell  v.  Hamilton,  2  Scammon, 
56;  Bailey  v.  The  Totm  of  Trwmbull,  31  Conn.  581;  2  Gra- 
ham &  Waterman  on  IT'ew  Trials,  p.  240,  et  eeq.) 

Of  course  it  might  be  suggested,  that  in  prosecutions  for 
fines  and  forfeitures,  every  tax  payer  in  the  State  might  have 
a  remote  pecuniary  interest  in  the  event  of  the  action,  which, 
by  a  strict  adherence  to  the  rule,  would  exclude  him  from 
sitting  as  a  juror  in  such  case ;  and  in  cases  where  a  county 
is  a  party,  it  might  be  claimed  that  all  taxpayers  of  the 
county  would  be  disqualified,  and  that  such  ruling  would  nec- 
essarily result  in  great  inconvenience.  To  these  objections 
we  answer  that  we  only  pass  upon  the  question  presented  by 
the  transcript  in  this  case.  In  this  case  jurors  might  have 
been  obtained  outside  of  the  corporate  limits  of  the  city  of 
Portland  and  within  Multnomah  County,  against  whom  the 
objection  of  interest  in  the  event  of  the  action  could  not  have 
been  urged. 

While  it  is  true  that  the  common  law  rule  touching  the  in- 
competency of  witnesses,  on  account  of  having  an  interest  in 
the  event  of  the  action  or  suit,  has  been  almost  entirely  over- 
thrown  by  our  statute,  yet  the  rule  disqualifying  jurors,  for 
the  same  reason,  we  think,  has  with  unquestionable  wisdom 
and  propriety  been  suffered  by  our  law-makers  to  remain  in- 
tact It  is  certainly  a  great  safeguard  and  protection  to  our 
boasted  right  of  trial  by  jury,  in  both  criminal  and  civil 
cases,  that  jurors  should  be  secured,  as  free  as  it  is  possible 
in  the  nature  of  things  for  them  to  be,  from  both  actual  or 
implied  bias  in  the  event  of  the  suit,  as  well  as  in  relation  to 
the  parties  litigant. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
directed  to  be  remanded  to  the  court  below  for  a  new  trial 
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TEE  DOUGLAS  COUNTY  BOAD  COlfPANT,  Appeif 
lant,  y.  THE  COUNTY  OF  DOUOLAS,  THE 
COUNTY  COURT  OF  DOUGLAS  COUNTY,  and 
THE  CANYONVILLE  AND  QALESVILLB  BOAD 
COMPANY,  Besposdents. 

SB0OB06  or  CoTTVTT  CoiTjrrs — SuPBHTisoBT  CoTrr$afs  pvn  bt  t^b  Cm* 
curr  CouBT,  how  Exkbcised.— The  failure  pf  the  proper  oMoer  ol 
an  inferior  court  to  r^eord  the  prooeediiigB  of  meh  eonrt,  eta  only 
be  remedied  by  piioeeedinge  io  eonplete  the  record.  The  enper* 
Tiflory  oontrol  ezerebedbj  the  .Circuit  Court  in  meh  CMee^  M 
»  general  rule,  ia  hj  mandamua  the  writ  of  reWew,.  or  on  a^ 
pcaL 

Apfxai;.  fioin  Doilglaft  Cbttnty. 

*  * 

Tile  f  aete  ske  stated  in  the'o^nion  of  the  Ocmrt 

....  ^  . 

W.  W.  Thayer  and  E.  0.  Bronaugh,  few  AppeUaat 


k  ' 


» .  * 


•;     v.  I.",  s.      ..'■».'    'K-j    i* 


J.  F.  Waiaan  and  W.  B.  Willis,  for  Bespondenta    • 

Bj  the  Courty  Shattuck,  J. : 

This  soit^  coming  before  the  Court  npon  complaint  and  de- 
amuTer,  presents  the  same  question  decided  hj  this  Court  at 
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the  December  Temiy  1874,  in  the  case  of  The  Douglas  Odwir 
ty  Road  Company  v.  Abrahams  et  al,^ — whether  the  alleged 
contract  or  agreement  between  the  Counly  Court  of  Douglas 
County,  and  the  pp^agliMS^X/Oipty^J^^c^.  Company,  of  date 
April  10,  1874.,  is 'enforceable,  or  can  be'  made  available  in 
the  form  and  conditioQ^.i^^  yduch.  th^e^  record  of  the  County 
Court  of  Douglas  County,  relating  to  the  matter,  has  been 
left— and,' -^wh  allrt^e^enijlbersof  the^Omrti  i»  that  case, 
did  not  Coiknfr  in  tn^'  ^Lecisibn  ana  oplniofi  given,  yet  that 
decision  must  stand  as  the  decision  of  the  Court,  and,  so  far 
as  the  two  cases  are^^|^lar,,mu9t  ^n^n^  this  case. 

There  are  added,  however,  in  this  case,  allegations  con- 
cerning the  proceedings. in-,  the- X^ounty  Court  of  Douglas 
County,  upon  which  the  Circuit  Court  was  asked  to  exercise 
i  supervisory  bontrt>l  over  the  County  Court  by  ih junction, 
Sttiid^by  decree,  in  the  nature  of  specific  performance.  -It  is 
iiot  pretended  that  if  the  a^pelliuit's  <»ntract  had  been^  duly 
tecorded^  4uid  a  record  of  its  authorization  duly  made  in  the 
County  Court,  the  proceeding  for  injunction^  agaiusrt  the 
rival  company  (the  Galesville  and  CanyonviUe  Soad  Com- 
pany)*, might  not  be  sustained,  no  valid  defense  on  other 
^ouAds  being  made;  and  it  was  more  .  than,  intimated  by 
this  Court,  in  the  case  above  alluded  to,  at  the  Deceihber 
Term,  1874,  that  the  proper  remedy  for  the  party,  if  there 
was  any  at  all,  was  some  proceeding  to  have  the  record  of 
the  County  Court  completed. 

This  cannot  be  done  by  injunction,  or  suit  in  eqpity.  The 
supervisory  control  exercised  by  the  Circuit  Court,  as  a 
general  ruk,  is  to  he  exercised  by  mpindamus,  the  writ  of  re- 
view, or  an  appeal ;  and  this  case  furnishes  no  exception  to 
this  general  rule. 

We  think  the  deciee  of  the  Circait  Court  diould  be 
affirmed. 


i' 
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*8TATE  OF  0EEQ6N  ex  rel;  J.  W:   CHimCH,  Apjtel- 

lant,  V.  M.  DUSTIN,  Eespondent 

PUUniHG — COMPLAIKT  IN  ACTIOlf 0  lf6  HT  TttX  UXO^T  IV)  AN  'OfV^Oa-^A 

ooinplaiiit  is  insufficient  in  law,  in  a  proceeding  under  I  864  of  the 

Civil. Code^  iP'haye.. an  officer  fdjud^ed,  d)9<|ml)flcd  or  ineligible 
.  to   hold   an  office,   under  the   laws   of  this   State,  on   account   of 

having' pibmiiied  to  reward  a  voter,  unless  it'  appears  affirmatively 

Ihat  eock' proinise,  if  performed,  woidd  inure  to  ihe-beiielftt  of  vilch 

voter,. 
Imic— What  :wjxx  CoicffrrruTE  aiv  Ofpvb  or  ▲  Rkwabo.— A  premise. 

by  a  candidate  for  the  office  of  county  judge,  made  to  the  voters 

of  his  county,  prior  to  his  election,  that  he  will,  if  elected,  pay  ii^to 
'  the  eonnty  treasury  ti^o  htihdred  dollars  per  annum  of  his  salary 

M  Judge,  ia  not  an  offer  to  reward  a  voter,  under  I  7,  Art  2f  of  our  • 
t  State  Conjf^itttlpoii,  unlets  it  also  appears  that  the  voters  iniluenoejd. 

hy  such  offer  were  taxpayers  in  such  county,  or  would  in  some  way 

he  benefited  by  the  performance  of  such  offer. 

■ 

Appeal  from  Grant  County. 

This  is  a  prooeeding  tinder  §  354  of  the  Civil  Code,  for 
the  purpose  of  having  the  respondent  adjudged  ineligible  to 
hold  the  office  of  county  judge  of  Grant  County,  and  to  have 
him  ousted  therefrom. 

Xt  is  alleged  in  the  complaint,  in  substiiBoei  that  at  the 
June  election,  1874,  the  relator,  the  respondent^  and  Eli  Les- 
ter were  candidates  for  county  judge  of  Grant  County ;  lihat 
the  respondent . reedved  two  hundred  and  seventy-six  votes; 
the  relator,  two  hundred  and  seventeen ;  and  Lester,  one  hun- 
dred and  six;  that  at  such  election  the  respondent  induced 
aeventy  voters  to  vote  for  him,  upon  the  promise  that,  if  he 
was  elected  to  the  office  of  county  judge,  he  would  pay  two 
hundred  dollars  per  annum  out  of  his  salary  (eight  hundr)ed 
dollars),  into  the  county  treasury -of  Grant  County;  that  the 
respondent  received  a  certificate  of  election,  and  thereafter 
usurped  the  office,  etc. 

The  respondent  demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  sustained,  and  judgment  ren- 
dered  in  favor  of  respondent  for  his  costs,  from  which  judg-. 
ment  this  appeal  is  taken. 

B,  WhUten,  for  Appellant. 

*  See  20  Am.  Rep.  746. 
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if.  Dudin,  in  person^  for  Bespondent^ 

B J  the  Court,  Bonham^  C.  J. : 

Section  854  of  the  Civil  Code^  under  which  this  proceed- 
ing was  instituted,  declares  that  ^^an  action  at  law  may  be 
maintained  in  the  name  of  the  State,  upon  the  information 
of  the  prosecuting  attorney,  or  upon  the  relation  of  a  private 
party,  against  the  person  offending,  in  the  following  cases : 

"1.  When  any  person  shall  usurp,  intrude  into,  or  unlaw- 
fully hold  or  exercise  any  public  office,  civil  or  military,  or 
any  f randiise  within  this  State,  or  any  office  in  a  corporaticm, 
either  public  or  private,  created  or  formed  by  or  under  the 
authority  of  this  State.** 

It  is  not  claimed  in  this  case  that  the  respondent  either 
bribed  or  offered  to  bribe,  or  reward  directly,  any  one  of  the 
seventy  voters  named  in  the  complaint;  but  it  is  claimed  that 
a  promise  to  reward  a  third  person,  whether  it  be  a  natural 
or  artificial  person,  would  be  within  the  spirit  of  the  law,  and 
would  embrace  the  mischief  which  it  is  intended  to  obviate. 

Our  criminal  Code  (§  627)  makes  it  a  felony  to  pay  or 
promise  to  pay  any  valuable  consideration,  or  thing  whatever, 
to  influence  a  voter  to  vote  for  or  against  a  particular  person, 
at  any  legally  authorized  election  in  this  State,  and  de- 
nounces the  act  as  bribing  or  offering  to  bribe  a  voter. 

Section  7  of  Art.  2  of  our  State  Constitution  dedares  that 
"every  person  shall  be  disqualified  from  holding  office,  dur- 
ing the  term  for  which  he  may  have  been  elected,  who  shall 
have  given  or  offered  a  bribe,  threat,  or  reward  to  procure  his 
election." 

It  is  claimed  by  respondent  that  the  complaint,  in  any 
view  of  the  case,  fails  to  show  that  respondent  comes  either 
within  the  purview  of  §  627  of  the  Criminal  Code,  or  §  7 
of  Art  2  of  our  State  Constitution,  hereinbefore  referred  to, 
{6t  the  reason  that  it  does  not  appear  from  the  complaint  that 
any  one  of  the  seventy  Voters;  tiberein  referred  to  and  named, 
was  a  taxpayer  in  Grant  County. 

It  is  not  charged  that  the  respondeat  has  actually  paid 
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into  the  treasury  of  Grant  County  any  part  of  his  salary  as 
county  judge, .  under  the  promise  made  to  the  seventy  voters 
referred  to,  but  it  is  only  charged  that  he.  promised  to  do  so, 
in  order  to  secure  their  votes^ 

What  is  meant  by  the  term  "reward,"  as  used  in  the  Con* 
^tution^  and  in  §  627  of  the  laws  referred  tot  Burrill  de- 
fines a  reward  to  mean .  "compensation  or  remuneration  for 
services;  a  sum  of  money  paid  or  taken  for  doing  or  forbear- 
ing to  do  some  act. 

The  payn^nt  of  eitipulated  sums  of  money  into  the  county 
treasury  of  Qrant  County,  by  the.  respondent,  would  inure  to 
the  benefit  of  the  resident' property i-holders  and  taxpayers  of 
that  county,  by  reducing  pro  tanto  the  rates  necessary  to  be 
levied  by  the  county  jauthorities  to  maintain  its  corporate, 
government  and  other  expenses  incidental  thereto.  But  un- 
less it  appears  from  the  complaint  that  the  seventy  voters,  or 
some  of  theno,  at  least,  were  taxpayers,  we  hardly  think  it 
oould  be  claimed  that  they  would  have  been  compensated,  or 
remunerated,  for  casting  their  votes  for  respondent,  if  he  had 
perfoimed  his  agreement  to  pay  two  hundred  dollars  per  an- 
num of  his  salary  into  the  county  treasury.  If  the  promise 
executed  would  not  have  operated  as  a  reward,  the  same 
promise  tmexecuted  would  not  operate  as  a  promise  to  re- 
gard. 

It  might  be  very  plausibly  argued,  it  is  true,  that,  as  a 
matter  of  fact,  probably  some  of  the  seventy  voters  named  in 
the  complaint  of  the  relator  were  at  the  time  taxpayers  in 
Grant  County,  and,  for  that  reason,  would  have  been  at  least 
indirectly  benefited  by  the  payment  of  money  into  the  county 
treasury.  But  that  will  not  do.  In  the  construction  of  plead- 
ings, under  a  statute  or  constitutional  provision,  penal  in  its 
character,  there  is  no  authority  for  indulging  in  presump- 
tions or  probabilities  of  this  nature. 

It  was  also  urged,  upon  the  argument  of  this  cause  by 
respondent,  that  the  charge  made  against  him  in  the  com- 
plaint that  he  had  promised  the  seventy  voters  of  Grant 
County  therein  named,  to  pay  two  hundred  dollars  per  an- 
num of  his  salary  as  county  judge  into  the  coimly  treasury 
in  case  of  his  election,  would    not,    in    any    event,    be    a 


) 


3Y8  State  of  OKEoo»r  v.  Chubch.        [5  Oregon  * 

promise  "to  reward  a  voter''  within  the  meaning  of  §  7,  Art 
2,  of  our  Constitution,  or  within  the  meaning  of  §  627  of  the 
Criminal  Code.  In  answer  to  this,  counsel  for  appellant 
cites  the  case  of  The  State  of  Wiscorisin  ex  rel.  Newell  v. 
Purdy  (Feb.  number  Am.  Law  Reg.  90). 

In  order  to  constitute  the  rewarding  or  the  bribing  of  a 
voter  by  a  candidate  for  office,  we  do  not  think  it  essential 
that  the  candidate  should  pay  the  price  agreed  upon  for  such 
vote  directly  into  the  hands  of  the  voter  in  question ;  but  the 
same  results  would  follow  the  payment  of  the  purchase-price 
to  a  third  person,  or  to  an  association  or  community  of  per- 
sons, if  so  made  by  the  direction  of  the  voter,  and  for  his  Uflfe 
and  benefit  A  payment,  under  such  circumstances,  would 
be  made  to  the  agent  of  the  voter,  and  in  contemplation  of 
law,  would  be  a  payment  to  him. 

It  is  doubtless  true,  in  some  instances,  in  cases  like  this, 
that  an  offer  made  by  a  candidate  to  discharge  the  duties  of 
the  office  which  he  seeks  for  less  than  the  salary  fixed  by 
law,  is  made  in  good  faith  and  for  the  purpose  of  promoting 
retrenchment  and  reform  in  the  administration  oi  public  af- 
fairs. Such  may  have  been  the  motives  whidi  actuated  the 
respondent  in  this  case ;  but  of  that  we  cannot  speak,  be- 
cause the  merits  of  the  case  are  not  before  us  in  that  respect 
Yet  we  are  clearly  of  the  opinion  that  the  general  tendency 
of  the  practice,  by  candidates  for  office,  in  offering,  directly 
or  indirectly,  any  pecuniary  consideration  whatsoever  to  se- 
cure the  votes  of  electors,  is  demoralizing  in  its  effects,  and 
contravenes  well-established  principles  of  public  policy;  al- 
though the  act  may,  in  many  cases,  fall  short  of  bribery  un- 
der the  criminal  law.  And,  in  this  connection,  we  desire  to 
quote  from  and  give  full  sanction  to  tJie  earnest  and  logical 
opinion  of  Mr.  Justice  Lyon,  in  the  case  of  The  State  of  Wis- 
consin V.  Purdy,  above  cited. 

In  this  case,  Newell,  the  relator,  published  a  card,  ad- 
dressed to  the  voters  of  Vernon  County,  offering  himself  as 
a  candidate  for  the  office  of  County  Judge  of  said  county, 
and  pledging  himself,  if  elected,  to  discharge  the  duties  of 
flie  office  for  seven  hundred  dollars,  the  lawful  salary  being 
Sue  thousand  dollars  per  annum.      The    defendant   Purdy, 
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who  waa  at  the  time  the  acting  inonmbent  of  the  office  in 
question,  refused  to  surrender  the  office  to  Newell,  for  the 
reason,  as  alleged  in  his  answer,  that  one  hundred  of  the 
voters  and  taxpayers  of  said  Vernon  County,  who  had  in* 
tended  to  vote  for  him  (Purdy)  for  said  office  of  county 
judge,  were,  Iby  the  corrupt  and  unlawful  promise  of  Newell, 
induced  to  change  their  minds  and  to  cast  dieir  votes  for  said 
Newell  for  said  <^ce.  In  deciding  the  case,  Mr.  Justice 
Lyon  said : 

"It  was  argued  by  the  learned  Attorney-General,  that  the 
proposition  made  by  the   relator  to  the   voters   of   Vernon 
County,  was  merely  a  protest  against  high  salaries;  and,  be* 
ing  in  the  direction  of  reform  and  economy  in  public  expen-    . 
ditures,  should  rather  be  commended  than  censured. 

''Promises,  made  to  the  people  by  candidates  for  publio 
<^oe,  that,  if  elected,  they  will  practice  a  rigid  economy  in 
the  expenditures,  of  their  several  departments,  are  unobjec- 
tionable; and,  if  the  successful  candidate  fulfills  his  pkdge 
in  that  behalf,  he  is  entitled  to  commendation.  In  such 
ease,  the  candidate  only  promises  to  perform  a  legal  and  a 
moral  duty.  For  example,  should  a  candidate  for  Governor 
promise  that,  if  elected,  he  would  discharge  all  persons  em- 
ployed by  the  State  whose  services  are  not  needed,  or,  that 
he  would  prevent  all  unnecessary  expenditure  of  public 
funds,  so  far  as  he  may  have  power  to  do  so,  this  is  only  a 
promise  that,  if  elected,  he  will,  in  those  respects,  faith- 
fully perform  the  duties  of  his  office.  In  other  words,  it  is 
a  promise  that  he  will  not  violate  his  official  oath.  But, 
should  such  candidate  propose  to  the  voters  and  taxpayers 
of  the  State,  that,  if  they  will  elect  him  to  the  office  of  Gov- 
ernor, he  will  serve  the  State  thei^in  gratuitously,  or  for 
one-half  the  salary  allowed  by  the  Constitution,  and  pay  the 
rent  of  an  executive  office,  and  the  expenses  of  fuel,  sta- 
tionery, and  other  incidentals  pertaining  thereto,  out  of  his 
own  pocket,  his  proposition  has  an  entirely  different  aspect. 
In  the  one  case,  the  candidate  promises  that,  if  he  is  elected, 
he  will  regard  his  official  oath,  and  faithfully  and  honestly 
dischaige  iis  official  duty;  while,  in  the  other  case,  he  pro- 
poses to  buy  the  office   with   promises   to  pay  therefor   ia 
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perse  ual  services,  or  znoney,  or  both.  The  <me  tends  to 
economy  and  true  reform,  but  the  tendency  of  the  other  is 
to  introduce  into  elections  a  most  misc^hievous  element^  very 
neaiiy,  allied  to  bribery — an  element  which  never  has  been 
tolejcated  (and  never  can  be,  with  safety)  by  any  free  gov- 
ernment Buty  we  are  told  that  propositions  siinilar  to  that 
^  the  relator,  are  very  frequently  made  by  candidates  for 
public  offices.  We  have  seen  no  caae  in  the  books,  and  none 
is  within  the  recollection  of  any  member  of  this  Court,  be- 
fore the  present  case  was  brought  to  our  notice,  where  a  can- 
didate for  an  important  judicial  office  has  offered  to  donate 
money  or  official  services  to  the  public,  as  a  consideration  for 
hiq  election.  We  muBt  be  permitted,  therefore,  to  doubt 
whether  such  transactions  are  of  frequent  occurrence.  On 
the  contrary,  we  think  they  are  not  sustained  by  an  enlight- 
med'  public  sentiment,  and  that  they  occur  very  rarely.  If 
the  course  pursued  by  the  relator  should  .receive  judicial 
sanction,  it  is  more  than  probable  that  all  those  public  offices 
which  are  deemed  desirable,  would,  in  time,  became  the  ob- ' 
jects  of  pecuniary  bids>  or  offers ;  and,  in  many  cases,  would 
be  bestowed  upon  the  highest  bidders,  without  much  regard 
to  their  fitness  for  the  positions  thus  purchased  by  them. 
At  least,  such  would  be  the  inevitable  tendency.  The  evils 
of  such  a  condition  are  of  very  grave  import  and  we  are 
warned  by  the  wisdom  and  experience  of  centuries  to  avoid 
them. 

^'When  our  elections  to  fill  public  offices  cease  to  express 
the  free,  intelligent,  and  unbiased  judgment  and  choice  of 
the  electors,  when  they  shall  be  controlled  or  materially 
influenced  by  pecuniary  offers  made  by  the  candidates, 
whether  to  the  electors  or  to  the  municipality  (which  is  but 
the  aggregation  of  the  electors),  a  most  vital  condition  of 
free  government  will  be  disregarded.  The  tendency  might 
be,  in  such  cases,  to  banish  from  the  public  service  all  who 
will  not  pay  for  the  privilege  of  being  employed  therein, 
and  to  fill  it  with  less  scrupidous,  and,  therefore,  less  trust- 
worthy and  less  d^erving  men.  Elections  by  the  peopla 
might  thus  cease  to  express  the  free  and  imbiased  judgment 
and  will  of  the  people,  but  might  be   controlled  by  meio&- 
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nary  oonsideratioiiB,  either  public  ox  private/  or  bot^  and 
would  thus  speedily  and  justly  fall  into  public  contempt 

So  far  aa  we  are  advised,  no  judicial  tribunal  has  given 
any  countenance  whatever  to  any  practice  or  act  which  tends 
in  that  direction,  but  the  courts  have  steadily  held  that  popu- 
lar elections  must  be  kept  free  from  any  taint  of  corruption, 
and  from  all  improper  or  unlawful  influences  whatever. 
*  *  *  We  would  not  hold  that  a  man  may  buy  a  public 
office,  especially  a  most  important  and  responsible  judicial 
office,  just  as  he  would  buy  a  horse  at  auction;  that  is>  by 
offering  to  pay  more  for  it  than  any  other  person  is  willing 
to  pay.  We  can  never  give  the  sanction  of  this  Court  to  a 
doctrine  so  pernicious.*' 

The  views  of  the  Supreme  Court  of  the  State  of  Wisconsin 
are  so  forcibly  and  pointedly  expressed  on  the  stibject  un- 
der review  ia  this'  case,  that  we  could  not  refraita  tiom 
quoting  thus  extensively  from  the  opinion  of  the  court  a$ 
there  rendered. 

It  was  furthermore  claimed  by  respondent  in  this  case,  that 
if  the  complaint  herein  should  be  held  sufficient  to  require 
him  to  answer  thereto,  it  would  then  charge  him  with  the 
crime  of  attempting  to  bribe  a  voter,  as  defined  by  §  627  of 
the  Criminal  Code,  and  that  judgment  of  conviction  upon  a 
trial  by  indictment,  must  precede  a  trial  and  judgment  of 
ouster  under  the  proceedings  instituted  by  the  relator  in  this 
case.  Upon:  this  point  we  do  not  deem  it  necessary  to  pa* 
for  the  purposes  of  this  case,  inasmuch  as  we  hold  that  the 
complaint  is  defective  in  not  showing  that  any  of  the  seventy 
voters  named,  were  taxpayers  in  Grant  County ;  or  that  they, 
or  any  of  them,  would  be  beneficially  interested  by  the  pay- 
ment into  the  county  treasury  of  the  two  hundred  dollars  per 
annum,  which  respondent  is  charged  by  the  relator  with  hav- 
ing promised  said  seventy  voters  to  so  pay,  as  an  inducement 
to  them  to  vote  for  him  for  the  offioe  of  county  judge. 

Judgment  affirmed. 


> 
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•      D.  A.  RIOHAHDS,  Appellant,  r.   A.  W.   NYE, 

•    Eespondent 

. , . . 

Sbebot-^Dtttt  of.  uf  DcvTiNO  uifDBB  ExEOUTSOiT. — A  sheiiif  ha«  no 

right  to  be  wiser  than  his  prooees.    What  he  la  in  due  lorm  eom- 

manded'  to  do,  be  is  to  do,  and  will  be  protected  in  doing.     He 

oannot  refuse  to  rstum  or  execute  process,  and  thus  drive  the 

.pfu'tjes  to.  .legal  proceedings  to  determine  the  legaUtj  of  tl|e  jndg^ 

^  •  -ment  under  which  the  execution  issued. 

DsM — CoNDTTiONAi.  PAYMENT  BT  DEBTOR. — ^When  A  sheriif  reoeh«i 
money  from  a  judgment  debtor,  and  agrees  with  such  debtor  to 
<  apply  it  On  the' '  execution,  provided  such  execution'  be  Just  and 
]^1,  otherwise  to  return  1^  he-  Is  not  bound  to  do  more  than 
allow  to  such  debtor  tfie  full  time  which  the  execution  has  to  run* 
to  determine  the  legality  of  the  execution.  Thereafter,  the  sheriif 
may  apply  such  money  on  the  execution. 

"  >     • 

.  Appeal  from  TJmatilla  County, 

•'  In  August,  187^;  an  execution  issued  out  of  the  Circuit 
Court  for  Ulnatilla  County,  on  a  judgment  in  favor  of  One 
C.  O.  Fanning,  and  against  the  appellant,  D.  A.  Richards^ 
for  four  hundred  and  eighty  dollars.  This  execution  was 
placed  in  the  hands  of  A.  W.  Nye,  who  was  sheriff  of  said 
county',  who  made  levy  thereunder  on  the  4fh  of  September, 
1872,  of  property  belonging  to  Richards/  Bl<jiard3,  so  it  is 
alleged  in  the  -complaint,  for  the  purpose  of  regaining  pos- 
session of  the  property  levied  upon,  and  to  prevent  further 
levy,  gave  to  Nye,  lihe  said  sheriff,  four  hundred  and  fifty 
dollars,  and  took  therefor  the  following  receipt: 

"September  4,  1872. 

*Tleceived  of  D.  A.  Richards,  four  hundred  and  fifty  dol- 
lars ($450)  in  greenbacks,  in  lieu  of  other  personal  prop-, 
erty,  to  be  applied  on  a  certain  execution  issued  out  of  the 
Circuit  Court  of  the  State  of  Oregon,  county  of  Umatilla, 
in  favor  of  C.  O.  Fanning  and  against  D.  A.  Richards,  to  the 
amount  of  $544,  provided  said  execution  be  just  and  legal, 
other5rtae  to  be  refunded  to  the  said  D.  A.  Richards, 

"A.  W.  Nyb, 

"Sheriflf." 

The  judgment  upon  which  the  execution  issued  had  been 
entered  by  the  clerk,  in  vacation,  upon  the  report  of  a 
referee,  in  pursuance  of  a  stipulation  of  the  parties  that 
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sodi  report,  wben  made,  should  be  entered  as  a  judgnxent  ofj 
the  cx>urt  On  the  1st  of  February,  1873,  the  said  decision. 
or  report  of  the  refeDse,  and  all  prooeedings  thereunder,  W9^ 
set  aside  by  a  decree  of  the  Circuit  Court  Nye  paid  the 
four  hundred  and.  fifty  dollars,  for  which  the  above  receipt 
was  given,  to  Eanning^  the  plaintiff  on  the  execution.  I'hist 
action  was  brought  by  Richards  to  recover  back  the  said  sum. 
of  four  hundred  and  fifty  dollars,  under  Nye's  written  agree- 
ment to  pay  it  back,  if  the  execution  in  question  should  not. 
be  just  and  iegal.  Demand  for  such  repayment  was  made 
November  18,  1872.  Upon  the  trial,  the  court  instrncted 
the  juiy  that  if  they  found  that  defendant  Nye  had  "returned 
the  execution,  upon  which  the  money  in  question  was  paid,, 
to  the  derk,  together  with  the  money  made  thereon,  the  juiy 
must  find  for  the  defendant,  he  n^t  being  liable  to  repay  the 
sama" 

The  jury  found  for  the  defendant,  and  he  had  judgment 
acoordlhgly^  from  i^hieh  this  appeal  is  taken. 

W.  W.  Thayer  and  L.  Everts,  for  AppeUantsi 

Jos.  H.  Slater,. ioT  jRespondeQt. 

By  the  Court,  Skattuok^  J. : 

The  position  taken  by  appellants  in  this  6ade  assumes  that 
Nje,  holding  the  execution  describe^  in  the  record,  and  the 
money  of  the  debtor  turned  out  to  be  applied  upon  it,  owed 
no  duty  to  the  plaintiff  Fanning,  and  that  he  was  at  liberty 
to  enter  into  a  contract  to  disobey  the  mandate  of  the  writ 

The  authorities  cited  to  sustain  this  position  hold,  that 
while  a  sheriff  is  unquestionably  protected  in  the  executi(»i 
of  a  process,  regular  and  valid  on  its  face,  although  there  be, 
in  fact,  no  valid  judgment  to  support  it,  he  may  at  .the  same 
time  be  held  harmless  if  he  neglects  to  execute  a  process,  ap- 
parently valid  and  regular,  if  the  fact  be  that  the  process  was 
void  because  of  the  judgment  being  void.  (16  Wend.  662; 
7  Hill,  85;  2  Denio,  643;  1  Hill,  118.) 

These  authorities  are  cases  where  attempt  has  been  made 
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to  hold  an  officer  liable  for  refusing  to  execute  a  process 
based  upon  a  void  judgment^  and  they  sustain  the  position. 
But  these  authorities  lend  no  countenance  to  the  position  that 
a  sheriff  may,  on  his  own  motion,  question  the  validity  of 
the  judgment  recited  in  his  process,  and  constitute  himself 
the  judge  in  the  first  instance  of  the  propriety  of  executing 
a  regular  process. 

This  case,  it  is  to  be  noticed,  is  distinguished  from  those 
cited  in  this:  In  those  cases  cited,  the  action  was  for  not 
executifig  the  process ;  in  this  case,  the  complaint  is  that  the 
officer  did  execute  the  process. 

The  writing  offered,  as  the  basis  of  this  action,  and  the 
evidence  appearing  in  the  bill  of  exceptions,  show  that  the 
respondent  received  this  money  as  and  instead  of  a  levy  on 
the  personal  property  of  the  debtor,  and  that  he  held  the 
money  under  the  sanction  of  official  duty,  iind  not  as  a  mere 
bailee  of  Eichards. 

It  is  claimed  by  the  appellant  that  the  clause  in  the 
writing,  "to  be  applied  on  a  certain  execution,  *  ♦  ♦  pro- 
vided said  execution  be  just  and  legal,  otherwise  to  be 
refunded  to  said  D.  A.  Richards,"  should  be  held  as  an 
agreement  and  unconditional  obligation,  on  the  part  of  Nye, 
to  determine,  or  cause  to  be  determined,  whether  this  exe- 
cution, valid  as  it  was  on  its  face,  was  sustained  by  a  valid 
judgment  This  amounts  to  holding  that  Nye,  inasmuch 
as  the  judgment  of  the  court,  in  a  proper  case,  could  alone 
finally  be  a  determination  of  the  matter,  undertook,  by  this 
agreement,  to  institute  and  carry  on,  or,  as  a  defendant,  to 
be  subjected  to  tedious  and  perhaps  expensive  litigation,  to 
settle  the  matter,  whether  or  not  said  execution  be  just  and 
legaL  If  this  agreement  is  to  be  so  construed,  then  we 
think  it  ought  to  be  held  void  for  want  of  consideration, 
there  being  no  indemnity  provided  for  the  expense  of  such 
litigation,  and  also,  because  it  is  contrary  to  public  policy. 
A  sheriff  has  no  right  to  be  wiser  than  his  process ;  what  he 
is  in  due  form  commanded  to  do,  he  is  to  do,  and  will  be 
protected  in  doing.  To  allow  that  Nye,  under  the  agree- 
ment>  might  have  refused  to  return  his  process,  or  to  cxe- 
cute  it,  and,  by  his  own  refusal  have  driven  the  parties  to 
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an  action  or  suit  t6  determine  the  question,  would  be  to  hoIJ 
that  executions  are  not  the  end  of  the  law,  but  that>  on  the 
contraiy,  sheriffs  are  at  liberty  to  make  them  the  occasion  of 
suit  upon  suit,  and  of  delay  upon  delay. 

We  think  that  the  most  that  can  be  allowed  for  this  agree- 
inept,  under  any.  circumstances^  is  a  promise,  on  the  part  of 
Nye,  to  take  the  full  time  the  ezeeution  had  to  run  for  its 
final  execution,  instead  of  returning  and  paying  over  the 
money  to  the  clerk  immediately,  as  he  had  a  right  to  do.  By 
such  a  delay,  entirely  justifiable  according  to  the  terms  oi 
the  process,  Richi^rds  would  have  opportunity  to  institute 
proper  proceedings  to  judicially  determine  whether  ^'said  ex^* 
ecntion  be  just  and  Iqgal."  As  far  as  Nye  was  concerned,  il; 
appeared  to  be,  and  was,  just  and  legal,  and  would  so  con- 
tinue till  the  contrary  was  adjudged  by  the  proper  tribunal. 

The  return  day  of  the  execution  came;  no  proceedings  to 
avoid  the  execution  had  been  instituted  by  any  one;  no  de- 
mand had  been  made  by  Richards  for  the  money,  and,  as  to 
Nye,  the  question  was  decided  by  the  process  itself  that  the 
execution  was  just  and  legal;  he  obeyed  its  mandate,  and. 
conformed  also  to  the  agreement  with  BichardB— the  execu* 
tion,  by  these  circumstances,  being  properly  deemed  just  and 
legal,  he  applied  the  money  upon  it  He  should  be  deemed 
to  have  done  his  duty,  and  although  the  judgment  may  have 
been  void — may  since  been  been  adjudged  so,  and  set  aside — 
the  remedy  of  the  appellant  is  not  against  Nye,  but  is  against 
Fanning,  the  plaintiff,  who  received  the  money  made  on  the 
writ 

The  judgm^ent  should  be  affirmed 


{ 


P.  C.  SNIDER  et  aL,  Appellants,  v.  JOHN  LEHNHERR 

et  aL,  Respondenta 

OONTBACT — Tna,  THX  EsssNCB  OF,  WHIN. — ^Whero,  by  the  express  terms 
of  a  contract,  for  the  sale  of  real  estate,  it  is  apparent  that  it 
wu  understood  between  the  parties  that  the  deferred  pasrments 
riumld  be  promptly  made  at  the  times  specified  in  the  agreemenl^ 
#>  court'  of  ,«4tti^  win.  treat  time  as  of  the  essenoe  of  the  con- 
tract. 
6  Oregon — ^26 


) 
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liijTTRBD,  "PJoans  MAX  RESCIND  CONTRACT. — ^Wbeve  tyo^  ifl  of  the  esaenott 
of  the  contract,  the  party  who  Buffered  by '  the  default  of  th«" 
other  may,  at  his  election,  and  on  his  own  motion,  rescind  th* 
contract.      ■  • 

Specific  Performance,  Matt^  of  DiscretjXin  in, a  Coubx  of  Eqxtitt. 

.. — ^The  specific  perforinance  of  contracts  is  not  decreed  in  courts 

of  equity  as  a  matter  of  course;   but  such  relief  is  only  granted 

in  the  sound  discretion  of  the  court,  and  whedi  it  appeatis  -to  hm 

>    equitalttle  undor  all  the  ciTcumstancea  of  thie  ekse. 

Appeal  from  Douglas  County, 

This  is  a  suit  in  equity,  by  the  representatives  of'  G.  W. 
SAider,  deceased,  for  a  specific  performance  of  a  contract 
in  writing  between  said  Snider  and  one  of  the  defBudants, 
John  Lehhberr,  for  the  purchase  by  Snider  from  Lehnherr 
of  a  town  lot  in  Roseburg,  Oregon.  The  purchase-price  of 
the  lot  was  six  hundred  dollars.  The  complaint  alleges,  in 
substance,  that  one  hundred  dollars  of  the  purdiaae  was  paid 
^en  the  contract  was  made ;  that  Snidef ,  failing  to  pay  the 
balance  within  the  time  agreed  on,  Lehnherr  waived  the  de- 
fault,  and  accepted  such  balance  thereafter;  ihat  thereafter 
Silver  died,  and  John  Kelley  became  administrator  upon 
his  estate ;  that  after  Snider's  death  his  widow,  Elizabeth  A* 
Snider,  tendered  Lehnherr  one  hundred  dollars,  which  Lehn- 
herr claimed  was  still  due  on  the  contract,  which  tender 
Lehnherr  refused,  and  the  property,  by  successive  transfers, 
passed  into  the  hands  of  the  other  respondents,  who  took  with 
full  knowledge  of  appellant's  rights.  The  separate  answers, 
in  substance,  deny  the  alleged  waiver,  or  that  the  purchase- 
price  has  been  fully  paid,  or  that  Elizabeth  A.  Snider  had 
authority  to  make,  or  did  make,  the  alleged  tender.  They  al* 
lege  that  the  defendants  in  possession  were  purchasers  in 
good  faith,  without  knowledge  of  plaintiff's  claim ;  that  Sni- 
der, at  his  death,  was  in  default^  under  the  contract,  in  the 
sum  of  one  hundred  and  fifty  dollars;  that  there  was  no 
money  in  the  hands  of  the  administrator  to  pay  such  balance, 
but  that  the  estate  was  insolvent;  that  defendant  Lehnherr, 
by  agreement  with  the  administrator,  rescinded  the  contract, 
took  bex^k  the  property,  and  repaid  to  the  administrator  all 
money  received  by  him  under  the  agreem^it,   with   interest 

The  reply  traverses  the  material  allegations  of  new  Inat- 
ter  contained  in  the  answers. 
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F.  A,  Chenometh,  for  Appellant^.  *     . 

Courts  of  equity  grant  relief  to  a  far  greater  extent  when 
real  than  when,  personal  property  is  concerned,  iind  where 
strict  performance  has  not  been  had..  .  (1  Story  Eq,  Jur.  §§ 
746,  747,  748,  771,  776,  an4  note  4.)  . 

A  waiver  may  be  established  by  An  express  agreement  to 
that  effect,  or  by  circumstances  from  which  .a  waiver  may  be 
inferred.  Proof  of  such  a  waiver  by  parol  is  not  a  viola*- 
ticxi  of  the  rule  prohibiting  parol  evidence  to  vary  or  contra- 
dict a  written  contract  *    (26  Barbw  189.) 

Za  F.  Mcsher  and  Waison  <&  Lane,  for  Bespondents. 

* 

The  party  not  in  default  has,  the  right  to  rescind  the  con- 
tract on  his  owii  motion,  or  by  consent  of  the  opposite  party. 
(2  Pars,  on  Con.  677,  680;  8  lead.  Cas.  in  Eq.  66,  60,  62, 
63;  Fry  on  Spec;  Per.  420.) 

Asi  administrator  has  the  right  to  ma]^  an  agreei^ent  for 
the  rescission  of  a  contract.   (Pry  on  Spec.  Per.  400,  note.) 

The  specific  performance  of  contract^  in  oomrts  of  equity 
is  not  decreed  as  a  matter  of  course,  but  only  when  circum- 
stances do  not  render  it  inequitable.  (Story  Jur.  §  760 ;  Id. 
§§  769,  770;  2  Lead.  Cas.  in  Eq-  695;  2  Clark,  Iowa,  126; 
9  Ohio,  611.) 

Stale  claims  are^  never  enforced  in  equity.  (3  Lead.  Ca& 
in  Eq.  80 ;  Fry  on  Spec  Per.  425.) 

A  witness  will  not  be  allowed  to  testify  to  his  understand- 
ing of  a  conversation.  {Walker  v.  Dunepmighj  20  J^.  Y. 
170.) 

Verbal  admissions  are  to  be  weighed  with  great  caution. 
(1  Phillips  on  Ev.  479 ;  1  Greenl.  on  Ev.  §  200.) 

ITotice  to  a  purchaser  must  be  sufficient  to  put  him  on 
inquiry,  and  must  be  such  that  inquiiy  will,  if  made,  lead 
to  a  discovery  of  the  facts.     (2  Lead.  Cas.  in  Eq.  152,  153.) 

By  the  Court,  Bowham^  C.  J. : 

Although  there  is  some  evidence  in  this  case  tending  to 
show  that  G.  W.  Snider,  in  his  lifetime,  paid  the  full  pur^ 
chase-price  (six  hundred  dollars)  of  the  lot  of  lan4  in.ques- 
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tion,  jet  we  think  that  the  preponderance  of  the  testimony 
sustains  the  position  of  respondents,  that  there  was  a  bal- 
ance due  upon  the  purchase-price  of  the  lot,  at  the  time  of 
the  death  &f  Snider^  the  purchaser,  which  has  never  been 
paid.  Some  of  the  evidence  on  the  part  of  respondents  tends 
to  show  that  the  balance  due  on  the  lot  was  one  hundred  and 
fifty  dollars,  as  claimed  by  them  in  their  answer.  Other  ev- 
idence tends  to  show  that  the  amount  due  was  something  less 
than  one  hundred  and  fifty  dollars. 

The  plea  of  tender  of  one  hundred  dollars  to  Lehnherr,  by 
Elizabeth  A.  Snider,  the  widow  of  G.  W.  Snider,  made,  as 
is  claimed,  on  behalf  of  the  heirs  of  G.  W.  Snider,  supports 
the  theory  of  respondents,  that  a  part  of  the  purchase-price 
of  the  lot  in  question  had  not  been  paid. 

Although  appellants  allege  in  their  complaint,  and  have 
attempted  to  prove  as  a  matter  of  fact,  that  the  full  pur- 
chase-price of  the  lot  in  question  was  paid  in  the  lifetime 
of  G.  W.  Snider,  the  purchaser,  yet  the  plea  of  tender  is  re- 
garded in  law  as  an  admission  of  the  existence  and  validity 
of  the  debt  offered  to  be  paid.    (2  GreenL  on  Ev.  §  600.) 

That  the  plaintiff,  Mrs.  Elizabeth  A.  Snider,  had  authority 
to  make  a  tender  of  the  balance  claimed  by  Lehnherr  to  be 
due  on  the  land^  as  liie  agent  of  the  heirs  of  G.  W.  Snider, 
is  denied  by  the  respondents,  and  the  testimony  fails  to  show 
that  she  had  any  such  authority.  She  does  not  appear  to  * 
have  any  direct  interest  in  the  lot  of  land  in  question,  in  any 
event,  because  she  is  not,  under  the  laws  of  this  State,  en- 
titled to  be  endowed  of  an  equitable  interest  in  lands  of  which 
her  husband  died  seized.  (Famwra  v.  Loovnis,  2  Or.  29.) 
A  tender  made  by  a  person  not  a  party  in  interest,  and  with- 
out authority  from  the  debtor,  is  not  valid. 

In  contracts  for  the  sale  of  land,  time  is  not  regarded  by 
courts  of  equity  as  of  the  essence  of  the  agreement,  unless 
it  clearly  appears  to  have  been  so  intended  by  the  contradr 
ing  parties.  But,  by  the  tejrms  of  the  agreement  for  the  sale 
of  the  lot  in  question,  time  is  made  material,  or  of  the  es- 
sence of  the  contract,  by  the  clause  therein  which  declares 
ihat,  ^'in  case  of  the  failure  of  the  said  G.  W.  Snider  to 
pay  the  aforesaid  sums  of  money  at  the  dates  aforesaid,  or 
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any  part  theoreof,  in  gpld  .CQixi  ol  the  United  States^  to  the 
siiid  John  I«ebnbeirr^  his'  heirs  or  assigna,  then  the  said  0. 
W.  SiDhider  shaU  iorf eit  to  the  aaid  John  Lehnherr  the  sums 
already  paid,  and  no  deed  ahall  pafis  foresaid  land.'^ 

It  is  claimed  \>^  appeUante  that  Lehnherr  waived  a  strict 
ccKnpliance  :svith  the  terms  of  the  oontraot  on  the  part  of 
the  heirs  of  G.  W.  Snider,  by  allowing  his  widow  to  re- 
main in  the  posaesaiiai  of  the  property  for  a  time  after  his 
death,  atd  by  proposing  to  her  to  purchase  the  interest  pf 
die  heirs  in  the  lot  Bu^.  we.  think  the  evidence  ia  insuffi- 
cient to  establish  a  waiver  of  the. rights  of  Lehnherr,  under 
the  contract'  requiring  the  punctual  payment  of  the  balance 
of  the  purehase-prloe*  The  mere  generosity  of  Lehnherr, 
in  suffering  the  widow  of  Snider,  to  remain  for  a  short  time 
in  possession  of  the  property  in  question,  ought  not,  we 
think,  to  be  construed  into  a  waiver  of  the  rights  of  Lehn- 
herr under  the  contract  It  \i:ould  be  but  the  natural 
promptings  of  a  humane  kindness  on  the  part  of  Lehnherr 
not  to  proceed  with  unseemly  haste  to  dispos^ss  the  widow 
of  Snider;  and  his  conduct  in  suffsring  her  to  remain  in 
possession  of  the  property  for  a  time,  and  in  proposing,  to 
her  to  buy  her  interest,  or  the  interest  of  the  heirs  therein, 
is  only  evidence  of  a  desire  on  the  part  of  Lehnherr  to  deal 
not  only  justly,  but  generously,  with  the  widow  and  children 
of  the  deceased. 

We  think,  then,  under  the  terms  of  the  contract,  and  by 
the  preponderance  of  the  evidence  on  the  question  of  the 
non-payment  of  a  part  of  the  purchase-price,  that  John 
Lehnherr,  the  obligor  in  the  bond  or  agreement  for  the  sale 
of  the  lot  in  question,  had  the  right^  at  his  election,  to  treat 
the  contract  as  rescinded;  and,  as  a  matter  of  strict  legal 
right,  this  rescission  might  have  been  denumded  by  Lehn- 
herr, without  refunding  the  part  of  the  purchase-price^ 
which  had  already  been  paid  by  Snider.  But  the  evidence 
shows  that  Lehnherr,  by  an  agreement  made  with  John 
Kelley,  the  administrator  of  the  estate  of  G.  W.  Snider, 
paid  to  such  administrator  five  hundred  dollars  in  coin,  as 
the  estimated  amount  of  advanced  payments  on  the  lot  in 
question,  including  lawful  interest  thereon,  and  that  it  was 
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then  agreed  that,  in  consideration  of  this  payment^  the 
contract  of  sale  should  be  delivered  up  to  Lehnherr  and 
canceled.  It  is  claimed  by  counsel  for  appellants,  thut  the 
administrator  had  no  authority  in  law  to  make  this  agree- 
ment; but,  be  this  as  it  may,  we  do  not  think  it  would  be 
equitable,  even  if  it  were  true  that  the  whole  of  the  purchase 
price  had  been  paid  by  Snider  in  his  lifetime,  to  decree  a 
specific  performance  of  the  contract  while  the  estate  retained 
the  refunded  portion  of  the  purchase-price  of  the  land. 

It  is  a  well-settled  rule  of  equity  jurisprudence,  that  the 
enforcement  of  specific  performance  is,  to  a  great  extent,  left 
tx>  the  sound  discretion  of  the  court,  and  that,  independent 
of  strict  or:  technical  legal  right,  a  party  demanding  a  decree 
for  specific  performance,  must  show  not  only  a  legal  right 
to  the  relief  demanded,  but  also  that  such  decree  would  be 
just,  and  meet  with  equity.  (Story  Eq.  Jur.,  §§  Y60,  769, 
770 ;  2  Lead.  Gas.  in  Eq.  695 ;  2  Clark,  Iowa,  126 ;  9  Ohio, 
511.) 

The  decree  of  the  court  below,  dismissing  plaintiff's  bill, 
is  affirmed. 


W.  P.  DOLAN,  Eespondent,  v.  0.  M.  BARlSrAKD, 

Assessor  of  Multnomah  County,  Appellant. 

AiCENDMKNT  OF  Statttte  MUST  BE  Set  Out  AT  LENGTH. — An  act  TeTised 
or  section  amended,  must  be  set  out  and  published  in  full,  as  re- 
vised or  amended.  in(^orporating  all  changes  made. 

Decisioiv  ApPBOVED.^-^Decision  of  tbis  Codrt,  in  the  ease  ol  The  dtp  of 
PorilcMd  V.  Stock  (2  Ore.  f>9),  cited  and  approved. 

Appeal  from  Multnomah  County. 

Respondent's  property  was  assessed  by  the  assessor  of 
Multnomah  County,  at  eight  thousand  two  hundred  dollars. 
From  this  assessment,  the  appellant,  who  is  the  assessor, 
inade  a  deduction  of  respondent's  indebtedness,  to  the 
amount  of  one  thousand  dollars,  in  accordance  with  the 
provisions  of  §  2  of  an  act  of  the  liCgislative  Assembly, 
approved  October  29,   1874,   which   makes   it  the   duty  of 
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assessors  to  deduct  indebtedness  within  Ae  State  to  the 
amount  of  one  thousand  dollars,  and  no  more.  Bespondent 
claimed  an  exemption  of  indebtedness  to  th^  amount  of  eight 
thousand  three  hundred  dollars,  due  proof  of  wfaidi  indebted- 
ness was  made  before  the  assessor,  and  he  instituted  tiiis  pro- 
ceeding for  a  writ  of  mandamus  to  compel  the  appellant  to 
deduct  the  full  amount  of  such  indebtedness.  The  cause  was 
heard  upon  the  petition  of  respondent  and  demurrer  by  ap* 
pellant  thereto.  All  question  as  to  the  appropriateness  of 
mandamus  to  raise  the  question  at  issue,  was  waived  by  stip- 
ulation of  the  parties. 

The  demurrer  was  overruled,  and  a  mandamus  issued  in 
accordance  with  the  prayer  of  the  petition;  whereupon  this 
appeal  was  taken. 

E.  Y.  Thompson,  District  Attorney,  for  Appellant 
Dolph,  Bronaugh,  Dolph  4k  Simon,  for  Respondent 

By  the  Court,  Bonham,  C.  J. : 

It  appears  probable,  from  the  proceedings  in  thi$  cause,  • 

that  the  appeal  to  this  Court  was  taken  more  for  the  pur- 
pose of  securing  a  final  adjudication  of  the  questions  involved 
than  with  the  hope  of  securing  the  reversal  of  the  judgment 
of  the  court  below.  We  arrive  at  this  conclusion  from  the 
nature  of  the  questions  involved,  and  the  tenor  of  the  argu- 
ment of  counsel  for  appellant,  and  mention  the  fact'  in  jus- 
tice to  him,  as  it  will  be  conceded  that  questioi^  of  so  much 
financial  importance  to  the  State  ought  to  be  finally  settled 
by  the  judgment  of  this  Court. 

Two  questions  are  presented,  by  this  appeal,  for  the  con- 
sideration of  this  Court:  First.  Is  the  amendatory  act  of 
October  29,  1874,  relating  to  the  duties  of  assessors,  in  vio- 
lation of  §  22  of  Art.  4  of  the  Constitution  of  this  State? 
Second.  Does  the  act  in  question  contravene  the  provisions 
of  §  32  of  Art.  1  of  the  Constitution  of  this  State,  wherein 
it  is  provided  that  "all  taxation  shall  be  equal  and  uniform  V 

For  the  purposes  of  this  case,  we  only  deem  it  necessary 
to  pass  upon  the  first  of  these  propositions. 
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Section.  22  of  Art.  4  of  our  Congtitution  .dedares  that  "no. 
act. shall  ever  he  revised  or  amended  by  mere  jj^ference  to 
its  title,  but  the  act  revised  or  section,  amen^^d,  shall  be  set. 
forth'  tod  published*  at  full  length."  ? . 

The  title  of  the  act  of  October  29, 1874  (Sees,  Laws,  1874,| 
Pk  117),  reads  as  follows:  '^An  Act  to  amend  an  act,  enti- 
ced ^Aja  Act  to  amend  an  act,  entitled  an  act  to  amend  an 
aet^  entitled  an  act  relating,  to  assessors,  passed;  January  26, 
1854,  and  an  act  amendatory  thereoJf,  passed  January  26, 
1855,'  approved , October  24,  1864;  andean  act  amendatory, 
thereof,  approved  December  19,  1865." 
:  Amendment,  in  logi^ation,  signifies,  according  to  Bouvier, 
^'an  alteration  or  change  o£  aomething  proposed  in  a  bill,  or 
established  as  law."  To  amend  an  act  is  to  alter  or  change 
some  of  its  provisions,  allowing  others  to  stand  as  valid  and 
existing  law;  a^dthe^vil  in*  }egislatio]^,  which  §  22  of  Art. 
4  of  our  Constitution  is  directed  against,  is  the  practice  of 
introducing  into,  aoid  intermingling  with,  the  provisicxns. of 
an  act,  dianges  or  alterations  in  sopie  of  its  provisions,  in 
such  a  manner  as  to  render  it  difficult  to  ascertain,  by  an  in- 
spection oJf  the  act  amended,  to  what  extent  and  in  what  re- 
spects the  same  has  been  modified  by  the  amendatory  act 
Hence  the  legislator  is  required,  by  our  Constitution,  to  set 
out  and  incorporate  in  the  amendatory  act,  not  only  the 
changes  made  in  the  act  amended,  but  the  portions  thereof 
not  affected  by  the  amendment,  in  such  manner  that  the  syn- 
tax and  meaning  of  the  law,  as  amended,  will  be  complete 
within  itself.  This  is  required  in  order  that  those  who  are 
interested  in  knowing  what  the  law  is  may  find  it  out,  with- 
out prospecting  through  a  labyrinth  of  words,  phrases,  and 
sentences,  as  found  in  a  long  list  of  acts  amendatory  of  the 
other,  to  ascertain  what  the  law  is,  in  force  at  the  time. 

The  title  of  the  act  of  October  29,  1874,  the  validity  of 
which  is  questioned  by  this  proceeding,  very  fairly  illus- 
trates the  complications  which  must  necessarily  result  from 
the  system  of  legislation  therein  adopted.  Under  the  sys- 
tem of  legislation  here  adopted,  it  would  be  necessary,  in 
order  to  ascertain  what  the  law  is,  regulating  the  duties  of 
assessors  in  this  State,  to  hunt  up  and  carefully  examine  the 
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long  list  of  acts  <m  that  Bubject,  which  are  named  in  the  title 
of  the  act  of  October  29,  1874,  running  through  a  period  of 
twenty  years^  and,  if  possible,  to  collate  from  each  the  valid 
and  existing  law  on  that  subject. 

The  act  in  question  is  not  only  amendatory  in  terms,  as 
expressed  in  its  title,  but  it  is  so  in  its  nature  and  effect,  as 
will  readily  be  perceived  by  an  inspection  of  the  provisions 
of  §  16,  of  Chapter  57,  of  the  Miscellaneous  Law& 

Section  1  of  the  act  of  October  29,  1874,  undertakes  to 
c^mend  the  section  last  above  referred  to,  by  fixing  a  differ- 
^t  time  when  the  assessor  shall  enter  upon  the  dischai^ 
of  his  official  duties,    and   by   declaring   that   all  property 
shall  be  assessed  at  its  true  cash  value.       Section  2  of  the 
Bame  act  undertakes  to  modify   the   concluding   portion   of 
§  16oi  Chapter. 57  (Mis.  Laws),  by  declaring  that  the  asses- 
sor shall  deduct,  from  the  value  of  the  taxable  property  of 
the  person  assessed, .  indebtedness   within  the    State   to  the 
Amount  of  one  thousand  dollars,  and  no  more,  instead  of  all 
of  0uch  indebtedness. 

^stead  of  the  almost  incomprehensible  title,  as  found  in 
^  act  of  October  29,  1874,   involving  an  examination   of 
each  of  the  acts  referred  to,  the  title  should  have  been :  "An 
Act  to  amend  §  16,  of  Title  3,  of  Chapter  67,  of  the  Mis- 
cellaneous Laws  of  Oregon,  relating  to  the  duties  of  Assess- 
ors,'*       Then,  by  setting  forth  and  publishing  at  full  length 
the  entire  section,  As  it  would  read  when  amended,  the  .pro- 
<«eding  would  be  intelligible  and  complete,  and  in  compli- 
ance ^rtth  the  requirements  of  §  22,  of  Article  4,  of  the  Con- 
stitution.    We  are  all  clearly  of  the  opinion  that  the  act  of 
wtobeir  29,  1874,  is  in  violation  of  the  provisions  of  our 
Constitution,  last  above  referred  to,  and  that  this  case  falls 
'^thin   the  rule  recognized  by  this  Court  in  the  case  of  The 
%  o/  Portland  v.  Stock  (2  Or.  69),  and  that  it  does  not 
f^^  '^thin  any  of  the  exceptions  to  the  rule  as  recognized 
"^^e   cases  of  Bird  v.  Wasco  Co.  (3  Or.  282) ;  Fleischner 
^'(^ha^tuiclc  (ante,  000) ;  and  Orant  Co.  v.  Sets  (ante,  000.) 
T*ie  judgment  of  the  court  below  is  affirmed. 
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A6Ey  Bespondeot 

fiBBBBTi'a  EUix,^«-BiQB78'  ofT  PmsoKASCBj— A  ptvehycgr  at  BhearUT^  mla 
may  enteij^  um,  and  occupy  the  promSaea  aold.  Such  uaa  muat  be 
for  such  ordinary  purpoBea  aa  the  premiaea  can  be  put'td  durtiig 
the  time  he  ia  itt. 

lanB-^Omar  m  Bsamimxysr^lt  the  premlaes  are  r«deanMd»  the  effMt 
of  the  aale  la  tenninatad^  and  the  premiaea  must  b^  reatored  to 
their  oxiginal  condition.    • 

loKM — GsowiNO  Crops. — ^When  the  judgment  debtor  redeem%  he  may 
recover  the  value  of  a  crop  gfrbwin^  upon  the  land  at  tlie  tfma 
9i  the  aale,  and  harveated  by  th»  purcbaaer  while  ift'poaaeaaian* 

Apf9AX  irnxxk  HaxioB  County* 

> « 

The  facto  are  atated.ia  tbeopinioa  of  the  CowL 

A.  0.  OS/ba  and  J.  Q*  Oartwngkt,  for  Appellant 

Tlie  statute  does  not  permit  the  purchaser  to  keep  rents 
and  profits  after  his  judgment  is  fully  paid. 

The  effect  of  the  redemption  from  execution  sale,  by  the 
judgment  debtor,  is  to  terminate  the  Sale  and  restore  thd 
property  to  its  original  condition.     (Borer  on  Jttdiblal  Saleit^ 

.     [6  Oregon]  .  (397) 
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%  965;  18  Iowa,  47i;  16  Id.  399;  14  Id.  128;  7  Minn.  432; 
8  Barb.  70.) 

The  right  of  possession  carries  witli  it  the  right  to  all  tlw 
rents,  issues,  and  profits."  "tCiv.  Code";  §  304;  31  CaL  294j 
13  Id.  616;  8  Id.  595;  11  Id.  697.) 

By  the  gSiH,Tlli<i^VHk]trj.i  '  .  '  I  i    '  TJ  Li 

This  is  an  action  brought  by  Cartwright  to  reoorer  frton 
Savage  a  certainrAUUi  (^aiaie;',;aU6||^  .t6'.t£  the  value  of  a 
crop  of  wheat,  grown  up<Hi  certain  lands,  which  are  duly 
lescribed.  It  appears  from  tlie  complaint  that  the  land 
upon  which  the  said  wheat  was  grown,  and  from  which  it 
was  harvested  by  Savage,  was  mortgaged  by  Csitwrif^t 
to  fiiArilge'in'lToveibber,  1S71';  the  mb^agc  wu  ioiUllx^ 
and  the  land  sold  to  -Savage,  at  sheriff's  sale,  on  July  26, 
1873,  under  the  decree  of  foreclosure.  Cartwrigjit  was  then 
the  legal  owner  of  the  land,  and  eniiUed,  under  ^d  statute,  to 
redes^,the  siune,  ,and  did  redeem  before  the  time  altoined 
by  the  statute  for  redemption  had  expired.-  After  Savage 
had '  ptrrdhtaed,  and  before  Certwri^t  ledeemed,  he^  San 
age,  cut  and  took  from  A^  land  a  crop  of  wheat  alleged  to 
have  consisted  of  two  thousand  and  sixty  bushels,  which  was 
growii^  on  the  land  at  the  time  lie  purchased.,  ,Th€  value 
of  the  s«id:wbeat  ia  alleged  to  havB  beoa  $2333^5,.  apd  this 
amount  Cartwright  seeks,  in  this  action,  to  recover.  To  this 
complaint  a  demurrer  was  interposed^  aoS^  aitor  jugomibn^ 
was  sustained.  The  plaintiff,  standing  by  his  complaint^ 
judgment- was  enteted'  aceordSngly,  atad  from  mvi  jut^itent 
this  appeal  is  taken. 

The  quesrtifm  to  be  determined  iai  wfietber  oi*  nbt'the 
purahaflerat  &  sheriff's  sale,  from  the  ijay  of  sale  until  the 
redemption,  is  entitled  to,  the  crops  growing  upon  the  land 
ptttdjased.  Section  304  of  the  Code'  regulates  the  matter 
of.  the.  possession  of  property  sold  upon  execution  issuing 
ffa,%  <>f;Cpurts  of  law,  -aad  the  same  section  applies  to  sales 
under  decrees  in  equity.  The  section  reads  as  follows: 
"The  purchaser,  from  the  day  of  sale  until  resale,  or  H  le- 
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demptioD,  and  the  redeipptioner,  from  the  A%j,  of  jbia  redjempr, 
tion  until  another  iedewptipn,  shall  be  entitled  to  Hie  po&^ 
session  of  the  pToperty  purchased  or  redeemed,  unless  the 
saime  bd  in  the  possession  of  a  tenant  holding  under  an  une^. 
pired  lease,  and,  in,  such  tese,  shall  1)e  entitled  to  receive  fi*om 
such  tenant  the  rents^  or  the  value  of  the  U3e  and  oceupa^tion 
thereof,  during  the  same  period.'' 

"  It  is  elear  that  Savage  was  ^titled  to  the  possession  ol 
tihe  property,  for  it  waft  not  in  the  possession  of  k  tenant 
holding  under  an  unexpired  lease.  By  virtue  of  this  right 
of  possession,  a  purchaser  at  a  jiidieial  d^lemay  «nter  ind 
use  and^  ocoupy  the,  premises,  ^nd  hereby  preserve  the 
premises  intact,  and  better  prevent  waste  and  destruction. 
If  the  premises  are  agricultural  lands^  the  use  must'  be  for 
such  ordinary  purposes  of  husbandry  as  the  premises  could 
be  put  to  during  the  time  of  his  possession.  He  has  no  ab- 
solute legal  right  in  and  to  the  ptemides  until  thcl  ocnifimia- 
lion  of  the  sale  ai^d  tkeejaecuti^n  of  a  deed  by  the  sheriffw  It 
is  well  settled  that  if  redemption  be  oonsmnmated,  the  ef-. 
feot  of  the  sale  is  terminated,  and  the  property  is  restored 
to  its  original  condition.  How  can  the  property  be  said  to 
be  restored  to  its  original  condition,  if^.when  redeemed,  the 
judgment  debtor  is  obllgied  to  take  it  back,  denuded  of  the 
crops  which  he  hi^sdf  has  sown,  and  which,  but  for  the  ac^ 
^dental  oircfunstance  that  the  sale  was  made  just,  before 
hanresti  he  himself,  would  have  reaped  f  We  do  not  think 
that  the  sectkMi  above  quoted  can  properiy  be  construed  to 
give  th^  purchaser  any  greater  rights  in  the  premises,  in  case 
thcTe  is  no  tenant,  than  where  there  is  a  tenant  holding  un- 
der an  unexpired  lease.  In  the  latter  case^  all  the  purehaser 
could  daim  would  be  the  rents,  or  the  valu^.  of  the  :use  and  ocr 
eupation ;  and  in  the  former  case  he  is  entitled  to  enter  into 
possession,  and  use  and  occupy  the  premises  for  such  purposes 
lis  they  can  ordinarily  be  put  to  during  the  time  he  is  in. 

It  foHow^i  from  this  view,  that  the  court  below  erred  in 
sustaining  the  demurrer  and  entering  judgment  Therefore^ 
the  judgpient  ia  .r^veis^  and  the  cause  .remanded  for  fiu;^ 
ther  proc^edixigB. 
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THEODORE  BOLFES,  Respondent,  ▼.   E.   F.   RUSSEt 
and  GEORGE  WOODWARD,  'Appellants. 

Puimmw-^AcrmnT  fob  DASAoie  tw  ,  rAUB-  BBSMB|nAirtoiia.-^11« 
.  nwntia]   allagatioiw  In   m   aotioo,  to  negrei   dKEOBgc*   far   Um 

repreaeiit»ttoiia  are,  tiutt  Ui«  repreMfitationa'  wen  falaa;  that  tlw 

defendant  hneic  them  to  be   false,  and  thAt  thqr  iTere  made  tritb 

iHtmtt  to  dtfraud  the  plaintif, 
^taoioF— SvBEOu.  flitDinaB  dr  fAcr  oomBSk— ^Wliere  ^eeUl  ^"'^r 

of  faot  tn  iaoonaiatent  witli  the  general  nerUol,  the.  lo^ntar  mufe 

Mntrol,  «Dd  Judgment  be  givoi  aooordingl;, 

'  Appeal  from  Hiiltnixnab  Coimtp. 

He  facts  are  stated  in  the  opinion  of  the  CotfftL 
■    W.  8.  Newberry  iov  Appellani 

Gaples  de  MvXkey,  for  Respondent. 

:^  tbe  CouTty  Fbuc,  J,c 

This  ia  an  acti<m  b;  -a  vendee  agftfairt  a  veaiar,  to  ncavet 
damages  for  fiilse  representations  aa  to  the  ^atucter,  quality 
ftnd  boundaries  of  a  certain  piece  of  land  sold  1^  apprilaittS 
to  respondent 

tt  is  alleged  in  the  eomplaint,  &&t  defieaidants  icpre* 
aented  uie  -westerly  line  of  the  land-  Bc4d,  as'  ezten£ng  from 
the  bank  of  the-  Columbia  River  bnck  to  the  hills,  and  run- 
ning in  a  straight  line  with  Rooster  Botik  and  two  certain 
treee,  lepresented  as  witness  trees;  Ihat  a  large  quanta^  ol 
bi^  dry  land  wonld  be  inchided  within  said  bmin^Euiee, 
and  that  a  piece  of  improved  land;  widi  a  portfion  «f  an 
orchard  npon  it,  known  as  Sweeney's- orchard,  wotild  be  so 
inclnded;  that  relying  npcm  said  representations,  plaintiff 
bought  said  land  of  defendants,  for  whic^  he  paid  them 
two  hundred  dollars  in  coin;  that  plaintiff  toc^  possessioit 
of  said  land  and  made  improvements  npon  it  of  die  vmlde  of 
three  hundred  dollars;  that  said  repnsentati<Ms  were,  and 
are,  wholly  false;  that  the  land  conveyed  is  akrioet  wholly 
Worthless,  and  is  entirely  unsuited  for  the  purposes  for 
Which  it  Was  purchased ;  that  t^ /reason '(^  tt>e  luwikiaes, 
the  plaintiff  has  beeA  damaged  in  the  sum'  of'six  hottdnd 
dollars. 
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,  To  t^is  pomplaint  the  defendants  filed,  a  general  demnr- 
rer,  upcm  tbq  ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute'  a  cause  of  action,  but  afterwards 
withdrew  the  demurrer  and  interposed  ap  answer  denying 
each  and  every  material  allegation  contained  in  the  com- 
plaint 

.  The  cause  having  been  submitted  to  a  juty,  ji  general  ver- 
dict was  returned  in  favor  of  the  plaintiff,  and  assessing  his 
damages  at  three  hundred  and  fifty  dollars;  and^  under  the 
direction  of  the  court,  the  jury  returned  special  findings  o!^ 
fact  as  follows:  .      . 

1,  That  defendants:  falsely  represented  the  land  described 
in  the  complaint  as  to  the  boundaries,  and  as  to  the  charac- 
ter  and  quality  of  the  land  contained  within  said  boundaries ; 
'  2.  That  they  oQuld- not  agree  as  to  whetb^r  defendant^ 
knew  that  s^d  representations  were  false  pr  not  at  the  time 
made ;  • 

3.'  That  plaintiff  did  rely  upon  ^aid  representations  in 
making  said  purchase,  and  was  induced  )by  said  false  repjre- 
sentations  to  make  said  purchase. 

The  defendants  interposed  a  motion  for  judgment  against 
plaintiff  for  costs  and  disbursements,  notwithstanding  the 
verdict.  This  motion  was  based  upon  two  grounds:  First, 
That  the  facts  stated  in  the  complaint  were  insufficient  to 
constitute  a  cause  of  action.     Second.   That  the  verdict. was 

*  « 

insufficient  to  support  a  judgment. 

This  motion  was  overruled  by  the  court,  and  a  judgment 
rendered  for  the  plaintiff. 

From  this  judgment  the  defendants  have  appealed  to  this 
Court 

The  motion  for  judgment,  notwithstanding  the  verdict,  we 
think  was  well  taken,  and  should  have  been  sustained  upon 
either  of  the  grounds  upon  which  it  was  based. 

It  is  not  pretended  that  this  action  is  based  upon  a  war- 
ranty, but  upon  false  representations,  made  by  defendants 
to  plaintiff,  as  to  the  character  and  quality  of  the  land  sold 
to  him,  by  which  he  was  induced  to  purchase.  In  fact,  it  is 
the  old  action  on  the  case  for  deceit,  and  soupds  in  tort. 

The  gist  of  this  class  of  actions  being  fraud,  ia  order  to 
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( 


4oi 


BOLFES  V.   RUSSEI 


[5  breg" 


on 


znaintain  them  if  is  necessary  to  aver  and  prove:  1.  That 
the  representations  made  were  false;  2.  That  defendants 
knew  them  to  be  false;  3.  That  they  were  made  with  intent 
to  defraud;  and  4.  That  plaintiff,  relying  upon  the  repre- 
sentations, was  induced  to  enter  into  the  contract.  '  (11 
Wend.  374;  25  How.  Pr.  R.  398;  2  Estee,  422.) 

In  Lord  v.  Oodddrd  (13  How.  211),  the  court,  in  referring 
to  this  class  of  actions,  said:  ^'The  gist  of  the  action  is  fraud 
in  the  defendants,  and  damage  to  the  plaintiff.  Fraud 
means  an  intentibn  to  deceive.  If  there  was  no  sudh  inten- 
tion; if  the  party  honestly  stated  his  own  opinion,  believing 
at  the  time  that  he  stated  the  truth,  he  is  not  liable  in  this 
form  of  action,  although  the  representations  turned  out  to  be 
entirely  untrue.**  The  court  further  stated  that  this  question 
had  been  settled  in  England,  since  the  decision  in  Hay  craft 
v.  Creasy  (2  East,  92),  which  was  made  in  1801. 

In  Younger  v.  Covell  (8  John.  23),  the  court  said  that  it 
had  been  well  settled  ^'that  this  action  could  not  be  sustained 
without  proving  actual  fraud  in  the  defendant,  or  an  inten- 
tion to  deceive  the  plaintiff  by  false  representations.  {Holmes 
V.  Clark,  10  Iowa,  423;  32  Iowa,  367.) 

By  an  examination  of  the  complaint  in  this  case,  it  will 
be  seen  that  it  does  not  contain  any  allegation  that  the  de- 
fendants knew  that  the  representations,  alleged  to  have  been 
made  by  them  to  the  plaintiff,  were  false,  or  that  said  repre- 
sentations were  made  with  an  intention  to  deceive  or  defraud 
the  plaintiff;  nor  does  it  contain  a  general  allegation  that 
said  representations  were  fraudulent ;  but  the  only  allegation 
contained  in  the  complaint,  on  this  subject,  is  that  said  rep- 
resentations "are  and  were  wholly  false,"  and  the  further 
allegation  that  plaintiff,  relying  upon  the  representations 
made,  was  induced  to  make  the  purchase. 

Thus  it  will  be  seen,  that  no  "scienter**  is  alleged  in  the 
complaint,  nor  is  there  any  other  fact  alleged  which  is  equiv- 
alent to  such  an  allegation.  Then,  if  we  a^dume  that  all  the 
facts  contained  in  the  complaint  are  true — as  we  are  bound 
to  do,  on  this  motion —  they  are  insufficient  to  sustain  the 
action ;  and  it  is  a  well-settled  rule  of  law  that  this  objec- 
tion is  never  waived  and  cannot  be  cured  by  verdict. 
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But  it  is  claimed  bj  counsel,  in  behalf  6f  re6|i6hdent,  that 
this  action  can  be  maintained  if  it  can  be  shown  that  the 
representations  wete  false  in  relation  to  a  material  mattet, 
notwithstanding  the  party  making  snch  representations  had 
110  knowledge  that  they  were  false.  To  sustain  this  position, 
we  are  referred  tb  the  case  ol  Bennett  t?.  Jtidson  (21  N.  T. 
288) ;  Btone  v.  Denny  (4  lietcalf,  151)';  Aiid  several  other 
authorities.  We  have  carefuHy  ejtaiiined  several  of  liese 
eases,  and  none  of  them  appear  to  sustain  this  position, 
unless  the  case  of  Bennett  v.  Judson  does  so;  and  that  case 
has  in  effect  been  overruled,  or  at  least  severely  criticized, 
in  several  later  decisions  in  the  same  State.  The  contrary 
doctrine  is  announced  in  the  case  of  Oherlandet  v.  Spiegs 
(45  N.  Y.  175).  In  that  case  the  refere^  did  not  find  any 
actual  fraudulent  intent  on  the  part  of  the  defendants,  or 
that  they  were  aware  that  their  statements  were  false.  The 
court  said:  '*The  question,  therefore,  is  whether  a  recovery 
can  be  sustained  in  the  absence  of  proof  that  the  defendants 
believed,  or  had  reason  to  believe,  that  the  representations 
were  false  at  the  time,  and,  for  that  reason,  that  they  were 
fraudulently  made.  That  such  proof  is  necessary  to  a  re- 
covery, is  an  elementary  principle.*'  (2  Kent,  482,  489 ;  At- 
wood  V.  SmaU,  C.  Clark  &  Finnelly,  House  of  Lords  Cases, 
444.)  The  court  further  said  that  "all  the  confusion  that 
bas  arisen  upon  this  point  has  been  frotii  a  '  misapplication 
of  a  class  of  cases  where  the  party  making  the  representa- 
tions of  a  fact  has  asserted  its  existence,  as  wiiKin  his  &mi 
personal  knowledge,  as  contradistinguished  froni  belief  or 
opinion.  Bennett  v.  Judson  (21  N.  Y.  238),  belonged  to  thig 
dass." 

The  case  of  Bennett  v.  Judson  is  fully  commented  upon 
and  explained  in  Marsh  v.  FaVcer  (40  N.  Y.  562),  and  this 
is  one  of  the  cases  reviewed,  and  the  principle  upon  -which 
it  was  decided  pointed  out.  The  court  said  that  "the  case  6f 
Bennett  v.  Judson  (21  N.  Y.  238),  has  been  pressed  upon 
tbe  consideration  of  the  court  as  an  authority  establishing 
a  different  doctrine;  and  a  casual  reading  of  it  may  tend,  in 
aome  measure,,  to  support  that  conclusion.  But  neither  thfi 
facts  upon  which  it  was  decided,  nor'  £he  opinion  given  by 
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ffhe.court^  wU1^aint«in  tiiat  result*  .  Thut  WM:^  actioD-for 
dafliages,  austained  by  meaHSiof  fraudijeiijt  ^presentBtionB 
made  bj  tb©  defendant's  agent  ,The  regfeapntationa  appear 
^  ]^ave  been  madeb;  the  agent  upon  the  feitb  oi  oertain  in- 
fojTuation  dfirived  by  him,  from  a  eource  apparentlj  entitled 
t«r  confidence  and  credit.  *  ,  *,,  *  But  the  ageitt.went  oii 
^  malK  t}ie  i«pre8^tati<»iB  ^i  au^  a  in&nner  and  in  sueh 
^pii3  1^  were  calculated  to.  jtfoduce  the  G<>Qyiction,  iii  the 
iqind  of  the  puxcbaaer,  that  be  bad  pere^nal^owledge  of 
their  truth ;  that,  instea;}  of  being  the  result  of  information 
obtaijied  by  him,  be  bad  actual  knowledge^  acquired  Ity 
ocular  ,f.nepeetion  andpersonal  €xaniiQation ;  that  he:  inade  the 
8tatement8^,»ji  wjiicb  the  purcha«er  relied^,  upon^:wJiat  he 
knew,  as  distit^isbed  from  what  be.  bad  heai^.  'Thia  744 
Qot  truC)  and:be  knesv  at  the  tijne  it  was  not  tnie;  and  from 
tlu»pe  circumqtapoes  t|ie  intent  to  deceive  tbe.purdtaaer  could 
yeiy  naturally  be  inferred."  The  case  of  Stone,  v.  Denny 
(i  Uetealf,  161),  is-r^erre;d  to  s^  sust^ning  tbe  doctrine  in 
Bennett  v.  Jvdson,  b|iton  exflmijiation  it  will  be  jBeen  that  it 
ioi^  not.  The  court  in  that  case  says:  "When  a  per^ 
makes  a  bare  representation,  it  ia  necessary  to  ^ver  and  prove 
tbfit  he  Icneyj  tbe  represestatiou  to  be  false,  otherwise  he  i^ 
not  liable  in  damage^." 

,  The  case  oi  Hamrd  v.  Irwin  (18  Pick.  95),  is  relied  npon 
by  counsel  for  plaintiff  as  sustaining  Bennett  v.  Jii4s</n;  but 
on  examination  it  will  be  found  that  it  does  not.  In  that 
caa^  Shaw^  C.  X,  said:  "We  take  it  to  be  a  yell-aettled  rule 
tbflt  in  the  case  of  &■  false  and  fraudulent  representation  by 
^  vendor,  in  matt^ia  of  faot,  within  his  own  knowledge,  or 
which  he  affirms  to  be  within  his  own  knowledge,  not  as  to 
matteia  of  opinion,  judgment,  probability,  or  expectation; 
in  a  matter  essentially  affecting. the  interests  of  the  other 
party:  a  matter  in  which  he  reposes  confidence  in  such 
afiSnnation,  and  ia,  in  fact,  deceived  by  it,  the  party  thua  de* 
ceived  by  it  m^y  repudiate  and  rescind  the  contract,  at  bis 
election." 

,.  In  the  ^ght  of  the  numerous  .authorities  referred  to  in 
this  case,  we  ,  ^re  satisfied  that  the  complaint  does  not  con- 
tain facta  ^u^ci^nt  to.  constitute   a  cause  >of  action,   and^ 
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therefore)  the  motion  of  defesdantfi  for  Judgment  fllH>uld  bav^ 
been  sustained  upon. this  ground. 

I  will  now  pass  to  the  consideration  of  the  other  branch  of 
the  motion^  based  upon  the  proposition  of  the  insufficiency 
of  the  verdict  to  sustain  the  jud^ent 

The  jury  having  failed  to  agree  upon  the  question  sub- 
mitted to  them>  as  to  whether  the  defendants  Tcnew  that  cer- 
tain representations  made  to  plaintiff  in  regard  to  the  char- 
acter and  quality  of  the  land  were  false^  it  must  be  treated 
as  though  they  had  found  on  that  issue  in  the  negative. 

For  the  purposes  of  this. motion,  the  special,  findings  of 
fact  should  be  conaidered  as.  having  the  'Same  legal  effect  aa 
if  they  had  been  written  out  in  full,  as  follows:  **We  find, 
Ist,  that  defendants  falsely  represented  the  character  and 
quality  of  land  mentioned  in  the  complaint ;  2d,  that  plaintiff 
relying  upon  said  false  representations,  was  induced  to  make 
the  purchase ;  Sd,  that  defendants  had  no  knowledge  that  said 
representations  were  false  when  made. 

Thus  it  will  be  seen  that  the  special  findings  qi  fact,  are 
inconsistent  with  the  general  verdict;  and  under  the  prpvis- 
ion  of  the  statute,  they  must  control  the  general  veidict^^and 
the  court  should  have  given;  judgmeiit  accordingly,  (Civ. 
Code,  §213.) 

According  to  the  special'  findings,  defendants  made  false 

representations  upon  which  plkintiff  relied,  and  by  which  he 

"^r^  induced  to  niafce  the  purchase;  bilt  defendants  having 

M  hnowledge  that  baid  representations  were  false  at  the  time 

^^y  could  not  hate  intended  any  fraud  upon  plaintiff.  *' 

As  has  already  been  seen,  tepresentations  mtfst  not  toly 

^  ftlse,  but  fraudulent,  to  maintain  this  action,  ihd  the  rule 

applies  with  equal  force  to  the  verdict 

The  facts  contained  in  thcf  special  findings  being  ineuffi^ 

^lent  to  support  the  judgment,  the  motion  of  defetidants  i6t 

jTidgment  should  have'  befejn  sustained  upon  this  ground.    '" 

The  court  helow  hftting  conimitted  error  in  overruling  the 

potion  of  defendants  for  judgment,  the  judgment  should  be 

» 

.t. .■.'•,.»'■'        t .  •  ', 
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THE  DOTTGLAS  COimTY  ROAD  COMPANY,  Appet 
lant,  V.  THE  COUNTY  OE  DOITGLAS,  and  THE 
COTTNTY  COURT  OF  DOUGLAS  COUNTY. 

Wbit  or  Retikw— Wbkr  ahd  m  What  MAnnn  Facts  kat  be  Bbocsbx 
BiFOBf;  THE  SiTPjtBTOa  Court. — A  ipotion  wu  mide  in  the  CoiHitT 
Court  tor  th«  enti^  in  its  records,  nuno  pro  tune,  of  a  contract, 
alleged  to  bav«  been  made  with  such  court  and  the  county.  Ttn 
motion  iraa  denied,  aad  a  writ  of  review  whs  lued  ont  o(  th*  CirenU 

'  Court  tu  review  the  proceeding^  of  the  County  Court  upon  suck 
motisQ.     Etld,  that  with  the  syidenc*  of  the  facts,  upon  which  thp 

^  motion  wap  based,  before  the  Superior  Court,  the  Superior. Court  can 
luve  UoHiitig  to  do;  bat  the  facta  theraselTei  ought  to  he  brought  be- 

'  fore  the  8up«rlM  CouH;  and  thb  m^  be  done  bj  tbe  SapMcW 
Court  in  its  return,  or  tgf  afEdavitAsnd  the  papers  of  Uic  morii^ 

I  partj  uncontradicted  and  standing  aa  admitted;  or  Vaej  may  be  inr 
ferred  from  a  deciflion  upon  issues  involving  surh  facts;  and  in  such 
case,  such  afBdayita  and  papers,  brought  before  the  conrt  by  the  i». 
turn  of  the  writ,  cotutitote  a  part  of  the  record.  ' 

PiBOBBTian  -^  Ntmo  Psa  Tunc  Ohdsb,  Hon  pas  ^Iaiteb  or. — I>e  dfr 
termination  of  a  court  of  rerord  ae  to  whether  its  orders  have  been 
correctly  entered,  is  not  subject  to  review;  hut  Fbere  the  fact  that 
an  order  waa  made  ia  undisputed,  any  person  injured  by  an  omitajon 
to  enter  sUch  order  ihay  insist,  as  a  nutter  of  righ^  upon  Ha  «nt)7 

!■      mlfw  pro  tiH*o.  ■    :     1 

■    Appeal  from  Dongas  County.  ' 

A  motion  waa  made  in  tb^  County  Oouit  of  Douglas 
County,  on  the  Sth  of  April,  1875,  for  the  entry  in  the  rec- 
ords of  the  court,  nunc  pro  fui>c,,of  a  contract  alleged  to  have 
been  made  on  the  10th  of  April,  1874,  between  such  court 
and  the  appellants,  bj  the  terms  of  which  the  appellants  wetff 
to  have  the* right  to  use  and  occupy  the  publichighway,  ex- 
tending thiough  the  canyon.  The  motion  was  based  upon 
affidavits  which  averred  the  existence  of  the  alleged  contract 
tiie  Qrder  of  the  court  directing  the  entry  of  the  same  by  the 
cleric,  and  the  neglect  of  the  derk  to  make  the  entry.  The 
motion  was  denied,  whereupon  appellants  sued  out  a  writ  to 
review  the  proceedings  of  the  County  Ci;nirt  denying  the  mo- 
tion. The  Circuit  Court  disjnisaed ^the  w^it  upon  a.  hearing 
thereunder,  and  rendered  judgment  against  appelUntl|  £qf 
costs,  from  which  judgment  this  appeal  is  takoi. 

W.  W.  Thayer  and  E.  C.  Bronaugh,  for  Appellantfc 
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W.  B.  Willis  and  Watson. <&  Lam^  for  Bespondento. 
By  the  Court,  Bhattuck,  J. : 

The  £rst  qu^atioxi  in  this  case  ia^  what  la  to  he  deemed  the 
record  of  the  Cpiunty  Court  that  was  made^;or  sought  to  he. 
made,  the  subject  of  yeview  i       . 
'  The  return  to  the  writ  of  review  oontain3  a  motion,  filed 

hy  plaintiff  in  the  Coi^nty  Court  on  the  —  day  of ^  1875, 

md  the  contract  which  plaintiff  desired  to  haye  enjbejed  up 
ill  the  journals,  together  with  the  affidavit  of  J..  S.  Fitzhugh, 
former  oounty  judge,  and  ihe  affidavit  of  John  Jackaou,  for- 
mer county  commissioner,  and  the  order  or  the  decision  of, 
the  County  Court  denying  the  motion.  The  counsel  for  the 
defendants  insist  that  these  affidavits  constitute  no  part  of 
the  record,,  and  that  they  cannot  be  considered  upon  this  writ 
of  review,  because  they  are  evidence,  and  to  consider  them 
would  be  to  review  the  facts,  not  to  pronounce  the  law  upon 
the  facts. 

The  authorities  fully  sustain  the  position  that  the  writ  of 
review  only  brings  up  the  record  of  the  inferior  court,  and 
that  the  superior  court  upon  review  tries  the  cause  only  by 
the  record,  and  only  as  to  questions  of  jurisdiction  and  as  to 
error  in  proceeding.  It  will  not  on  review  try  questions  of 
fact 

It  must  be  supposed,  however,  that  the  inferior  court  waa 
moved  to  act^  and  did  act,  and  make  its  orders  or  decisions 
hj  some  conclusions  of  fact,  or  in  other  words^  by  some  facts 
which  were  before  it  in  some  form,  and  which  entered  into 
and  formed  the  grounds  of  its  decision.  These  facts,  what- 
ever they  may  have  been,  or  however  found  by  the  inferior 
court,  ought  to  be  before  the  superior  court  upon  a  review, 
and  by  those  facts  alone  can  the  superior  court  pronounce 
the  law  concerning  jurisdiction,  or  error  in  the  court  be- 
low. 

With  the  evidence  upon  which  the  jLnferior  court  found 
the  facts,  the  superior  court  has  nothing  to  do;  but  the  ul- 
timate factSi  themselves  it  must  have,  otherwise  the  review 
will  not  be  tl^e  case  decided  below,  but  of  some  other  case. 

But  how  shall  the  superior  court  kno^v  upon  what  facts 
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the  inferior  decided  1  Kanifeatly,  it  should  le  informed  by 
the  return  which  the  inferior  court  makes  to  the  writ.  The 
inferior  court  might  return  the  facta  specifically  set  oat  in 
its  decision,  or  distinctly  and  separately  found,  or  the  facts 
may  appear  by  the  papers  of  the  moving  party  presented  and 
filed  as  the  grounds  of  his  motion,  and  uncontradicted  and 
standing  as  admitted,  or  the  facta  may,  perhaps,  be  inferred 
from  an  issue  having  been  made  by  allegation  and  denial, 
and  the  decision  being  for  the  one  or  the  other  party  upon 
such  issue,  a  decision  in  favor  of  the  party  alleging  a  fact, 
implying  that  the  fact  was  found  as  he  had  alleged  it,  and 
contrariwise. 

In  this  case  the  motion  of  the  plaintiff  was  apparendy 
based  upon  the  afiidavita  referred  to,  and  the  contract. 
Those  papers  do  not  appear  by  the  record  to  have  been 
contradicted.  Counsel  ask  us  to  deem  them  contradicted, 
and  to  presume  so  far  in  favor  of  the  decision  of  the  County 
Court,  as  to  find  ourselves  the  facts  to  be  otherwise  than 
those  papers  allege  them  to  be,  a  thing  which  the  County 
Court  itself  does  not  appear  by  the  return  to  have  done. 
Should  we  do  this,  we  should  override  the  authorities  that 
counsel  cite,  and  virtually  review  the  facts,  not  upon  testi- 
mony, but  upon  mere  presumptions,  and  since  there  is  no 
contradiction  of  these  papers,  upon  presumptions  without 
foundations. 

These  affidavits,  as  they  appear  to  have  been  presented  and 
acted  upon  in  this  case,  are  analogous  to  affidavits  in  attach- 
ment proceedings  and  in  replevin  cases,  affidavits  for  writs 
of  arrest  and  for  orders  of  publication,  though  in  the  form  of 
affidavits  they  are  uncontradicted,  and  should  be  regarded  as 
allegations  of  fact,  and  as  the  basis  of  the  order  or  decision 
which  followed  them.  Such  being  the  case  of  the  affidavits 
and  papers  in  question  in  this  case,  we  bold  them  to  be  a  part 
of  the  record,  and  properly  brou^t  before  the  Circuit  Court 
by  the  return  to  the  writ. 

This  decision  does  not  conflict  with  any  decision  of  this 
Court  heretofore  made  upon  tiiia  subject.  It  has  been 
frequently  held  by  this  Court,  that  the  writ  of  review  only 
brings  up  the  record  of  the  inferior  court,  and  that  the  supe- 


Dec.  18T5]     BoAp  Compant  y.  Doccii^48  Co,  409. 

rior  court  will  not  review  the  facts,  but  in  do  ease  has  this 
Court  undertaken  to  determine  specially  what  the  record  of 
the  inferior  court  sho^d  contain.  It  ib  true  his  honor,  Jus- 
tice McArthur,  in  his  opinion  in  die  case  of  Tlie  Canyonville 
t£  Galfsville-  Road  Co.  v,  Douglas  County,  at  the  last  term, 
referred  to  the  affidavits  of  the  oontestant  in  that  case,  as 
constituting  no  part  of  the  lecord;  but  in  that  case  the  affi- 
davits referred  to,  were  presented  in  the  inferior  coiirt,  in  gup- 
port  of  an  objection  to  the  jurisdiction  of  the  court,  and  re- 
lated chiefly  to  the  question  of  appropriating  the  franchisea 
of  a.  private  corporation,  a  mode  of  objection  and  a  proceed- 
ing which,  in  the  opinion  of  his  honor,  was  not  contemplated 
by  the  statute,  and  accordingly,  the  papers  relating  to  the 
matter,  were  not  properly  a  part  of  the  record  of  the  case,  so 
that  the  case  be  was  omsidering  was  widely  different  from 
the  one  now  before  us> 

We  now  come  to  the  consideration  of  the  facts  presented 
by  this  j?ecord.  They  are  in  substance  these;  The  County 
Court  of  Douglas  County,  in  term  time,  sitting  as  a  Board 
for  the  transaction  of  county  business,  oa  the.  10th  day  of 
April,  1874,  entered  into  an  agreement  or  contract  with  the 
Douglas  County  Road  Company,  which  was  a  corporation, 
organized  to  construct  a  wagon  road  through  the  "canyon" 
in  Douglas  County,  concerning  the  extent,  terms  and  con- 
ditions upon  which  that  corporation  might  appropriate,  or 
nae  and  occupy  the  public  highway  running  through  tbe 
same  "canyon;"  that  such  agreement  was  reduced  to  writ- 
ing, and  signed  on  behalf  of  the  corporation  by  its  officers, 
and  on  behalf  of  the  County  Court  by  the  county  judge, 
and  attested  by  the  clerk  of  tbe  court ;  that  the  agreement 
BO  executed,  was  delivered  by  the  court  to  the  derk,  to  b^ 
entered  in  tbe  journal  of  the  court,  and  was  filed  and 
placed,  and  still  remains  among  tbe  files  of,  the  court,  but 
throu^  the  negligence  or  inadvertence  of  the  clerk,  it  was 
not  recorded  or  entered  in  the  journal,  so  as  to  be  available 
as  evidence  on  behalf  of  the  corporation.  Upon  these  facts, 
ig  the  plaintiff  entitled  to  have  an  entry  of  this  agreement, 
and  of  the  original  proceedings  of  tbe  court  relative  thereto, 
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nunc  pro  tunc  ?  and  is  it  error  in  the  County  Court  to  refuse 
to  order  such  entry  to  be  made  ? 

It  is  contended  by  the  defendants  that  the  making  of  a 
ntmc  pro  tunc  order  is  a  matter  of  discretion  which  cannot 
be  reviewed.  The  authorities  cited  in  support  of  this  propo- 
sition (7  Cushing  282,  and  8  Gushing  317)  do  not  sustain 
this  position  to  the  extent  contended  for.  These  authori- 
ties hold  that  the  kind  and  sufficiency  of  the  proofs  on  which 
to  proceed  in  making  an  order  to  amend  or  enter  a  judgment 
nunc  pro  tunc,  are  to  be  judged  of  by  the  court  whose  rec- 
ord is  in  question ;  and  one  of  these  cases  also  holds  that 
courts  of  record  are  the  exclusive  judges  of  the  propriety 
and  necessity  of  extending  or  amending  their  records,  which 
is  nothing  more  than  allowing  to  the  court  the  right  to  de- 
termine the  fact  whether  or  not  its  orders  and  decisions  have 
been  fully  and  correctly  recorded.  But  all  the  authorities 
recognize  the  propriety  of  every  court's  making  its  records 
conform  strictly  to  its  orders,  and  express  accurately  its  deter- 
minations and  judgments;  and  the  power  to  effectuate  this 
object,  by  making  entries  nunc  pro  tunc,  has  been  possessed, 
and  exercised  by  courts  of  law  and  equity  from  the  earliest 
times;  and  we  think  that  when  a  judgment  has  been  actually 
rendered,  or  an  order  made  by  a  court,  which  is  entitled  to 
be  entered  of  record,  but  which,  by  neglect  of  the  clerk,  is 
not  entered  at  the  time  it  should  be,  a  party  interested  in 
such  order  or  judgment^  or  affected  by  it,  may  insist,  and  de- 
mand, as  a  matter  of  right,  an  entry  nunc  pro  tunc;  and  a 
refusal  of  any  court  or  tribunal  to  make  such  entry  (the  facts 
being  undisputed),  would  be  a  violation  of  a  leading  maxim, 
^'An  act  of  the  court  shall  prejudice  no  one."  (Freeman  on 
Judgments,  §  56.) 

Another  position  of  counsel  for  defendants  is,  that  as  the 
failure  to  enter  the  agreement  was  the  omission  or  neglect 
of  the  clerk,  the  proper  remedy  is  by  some  direct  proceed- 
ing against  the  clerk ;  but  the  clerk  is  an  officer  of  the  courts 
and  acts  by  the  Court's  direction,  and  the  Court  should  di- 
rectly control  its  own  officers,  in  respect  to  its  own  orders. 
It  would  be  a  strange  situation  to  place  parties  in,  in  courts 
of  justice,  to  hold  that  they  are  at  the  pleasure  or  caprice  of 
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defendant,  in  ttie  Difitrict  Court  of  the  State  of  California 
im  the  Fifteenth  Judiijial  District ;  that  said  defendant  Bar- 
rett filed  hia  answer  therein  on  the  5th  of  June,  1867 ;  that 
on  the  13Ui  of  April,  1867,  said  defendant  Banett  was  oe- 
dered,  hj  aaid  oourt,  forthwith  to  pa;,  aa  plaiutifPs  counad 
fees  in  said  auit^  the  eum  of  three  hundred  dollars,  and  one 
hundred  and  twenty-five  .doUaza  for  h^  aliinooj,  and  to 
tliereafteir'ipa;,  monthly,  fin.  the  thirteenth  of  each  monthi 
dui-jng  the  p^dent^  of  the  anit,  or  vntil  the  further  order 
of  the  ooort,  <Hie  hundxfd  and  twenty-five  dollars  for  such 
alimwi;;  that  on  the  18th  of  Aprily  1870,  plaintiff  ob- 
tained a  decree  of  divfH'ce,  decreeing  th^t  defendant  Bar- 
rett should  pa^  fiv«  thiMiaand  five  hundred  and  foar  dollars 
and  thirty  oenta^  in  gold  eoin,  for  alimony  and  coiunsel  feea 
tibeu  due,  and  the  additional  sum  of  one  hun^re^  and  twenty- 
fire  doUara  per  month,  alimony,  so  long  as  plaintiff  remained 
nugle;  that  «Hi  ii».  8th  of  December,  1.870,  she  brought  an 
action  in  the  Circuit  Court  of  this  State  for  Multnomah 
Conn^,  on  this  decree,  and  on  the  18th  of  February,  1871, 
recovered  judgment  in  said  action  against  said  Charles  Bar- 
rett for  five  thousand  nine  hundred  and  twenty-one  dollars 
and  thirty  cents  in  coin,  and  fox  forty-six  dollars  and  thirty 
cents,  costs;  that  on  the  14th  of  Marc^,  1871,  execution 
was  issued  cm  this  judgment,  whidi  was  returned  unsatis- 
fied, and  that  no  part  of  said  judgment  has  been  paid ;  that 
at  the  time  of  the  commencement  of  the  divorce  suit,  and 
for  a  long  time  thereafter,  said  Charles  Barrett  was  the 
owner  in  fee  of  the  west  half  of  lots  7  and  8,  in  block  63, 
in  the  ci^  of  Portland,  C^egon,  oi  the  valu^  of  about  five 
tjioiisand  dollars;  l^t  on  or  about  the  4th  of  E^Bbniary^ 
1868,  said  Barrett,  combining  and  confederating  with  the 
defendant,  Xarifa  Jane  Failing,  then  Xarifa  Jane  Barrett, 
who  is  his  daughter,  and  was  residing  with  him,  wit^  intent 
to  defraud  the  plaintiff  of  her  demand  against  him,  fraudu- 
lently made  »  pretended  conveyance  of  said  real  property 
to  said  Xarifa  Jane,  by  a  deed  of  that  date ;  that  said  con- 
veyance was  without  any  consideration ;  that  the  eaid  prop- 
erty is  held  by  Xarifa  Jane  for  the  use  and  benefit  of  the 
said  Charles  Barrett,  upon  secret  trust  between  them,  aold^ 
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K^ile.wUh  power  to  call  in 'qiieati(Hi  the  vaUditj  of  any  eon'; 
veyance  mad^  bj  her  husband^  after  the  cause  of  suit  arose. 
It. 'will  not  be  claimed  that,  if  Barrett  had  become  indebted 
inSai^  F^aneiaco  to  the  amount  of  five  tbouaand  dollars, 
afad  kad  given  bia  note,  payable,  in  five-  jeers,  be  could  tbe 
next  year  haye.in^de  a  conveyance  that  CQuld  not  be  inquired 
into  by  bis  C  Jifomi*  creditor^  although  Bpcb  ereditpr  would 
)»ave  no  right  of  action,  either  in  California  or  Oregon,  for 
four  years;  but  when  be  once  obtained  a  judgment  on  hi» 
note,  he  could  then  go  back  and  inquire  into  every  conveyance 
made  ^  tis  debtor  after  the  debt  was  contraotedr  and,  if  he 
saw  fit  to  sue  him  in  California,  and  then  sue  tbe.  jodgrneOt 
over  here,  it  jrould  make  no  difference  in  its  effect  when  once 
obtained.  '       '  .      ■  ■  ' 

In  die  case  of  Bouslough  v.  Bcmslough-  (6i8  P^aa.  S.  R. 
499),  .trefiting  ppon  this  question,  the  court  uses  this  lan- 
guage: "There' is  no  reason  why  a  wife,  whose  husband  has 
deserted  her  and  refused  to  perform  the  duty  of  mainte^ 
nance,  or  who  by  cruel  treatment  has  compelled  her  to  leave 
bis  house  and  .commence  proceedings  for  a  divorce  and  main- 
tenance, should  not  be  viewed  as  a  quasi  creditor  in  relatiori 
to  the  alimony  which  tie  law  award?  to  her.  So  long  as  shff 
is  receiving  maintenance,  and  is  under  his  wing,  as  it  were, 
she  is  bound  by  his  acts  as  to  hia  personal  estate ;  but  wher 
she  ia  compelled  to  become  a  suitor  for  her  rights,  her  relation 
becomes  adverse  and  that  of  a  creditor  in  fact,  and  she  is  not 
to  be  balked  of  her  dues  by  his  fraud.  Sut  it  ia  argued  that 
this  cannot  exist  until  a  decree  be  made  for  tbe  alimony.  But 
why  ia  her  case  before  the  decree  not  as  much  within  tbe 
spirit  and  intent  of  the  statute  of  the  13th  Elizabeth  as  that 
of  a  subsequent  creditor,  who  was  intended  to  be  affected  by 
a  deed  made  before  his  debt  was  contracted,  but  in  view  of  itt 
It  is  not  doubted  that  a  voluntary  conveyance,  made  in  con- 
templation of  future  debta  to  be  contracted,  and  with  a  view 
Jo  defeat  thom,  is  within  the  spirit  of  that  statute,  though  not 
within  its  letter." 

In  the  case  of  Livermore  v.  Bouielle  <£  Tenny  (11  Gray, 
5l7),  it  is  held  that  a  conveyance  of  real  estate  by  a  hus- 
band after  he  has  committed  adultery,  though  before  his  wife 
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has  filed  a  lili^l  for. divorce,  ie  vQid,  if  made  to^preveDthe 
from  recovering  such  alimony  as  the  court  may  decree  her.  , 
These, cqaeg  establish  the  d.octriue  that  the  ri^t  of  tb 
wife  to  quration  conveyances  made  \tj  the  husband  date 
from  the  time  tbe  cause  pf  suit  arpse,  aiid  not  from  the  dat 
of  the  decree;  and,  in  fact,  as  has  been  stated,  it  was  con 
ceded  in  the  argument  that  gnch  vas  the  law.  But  it  wa 
cilaimed  ^y  counsel  for  the  respondeDt  that  in  this  case  th 
appellant  cannot  question  any  conveyance  made  by  ,Char]e 
Barrett  prior  to  the  18th  of  April,  1870,  that  being  the  dat 
of  the- decree  of  divorce  and  for  alimony;  and  to  sustaii 
this  position  the  cases  of  Nary  v.  Nary  (41  yermont,  180) 
and  j?(irter  v.  Barber  (21  How.  U.  S.  582),  are  cited.  L 
the  case  of  Nary  v.  Nary  it  appears  th^t  the  plaintiff  suei 
her  husband  for  a  divorce,  and  pending  the  suit  obtained  ai 
order  requiring  him  to  pay  her  one  hundie^  dollars  as  tem 
porary  alimony;  that  within  two  weeks  after  this  order  wa 
entered,  and  before  any  payment  was  made  and  while  thi 
suit  was  pending,  tlje  husband  died;  that,  thereafter  ehi 
presented  this  ^er  for  temporary  alimony  as  a  claio 
against  bis  estate,  and  it  was  disallowed,  on  the  ground  tha 
the  death  of  the  husband  discontinued  the  suit  for  divorce 
and  thereby  the  order  for  temporary  alimony  became  inop 
erative,  especially  as  no  steps  had  been  taken  to  cany  thi 
order  into  effect  prior  to  his  death.  Tlie  courts  have  thi 
powef  to  require  the  defendant  in  a  divorce  suit,  in  prope: 
cases,  to  support  the  plaintiff  and  contribute  tA  the  ex 
penses  of  the  litigation  during  the  pendency  the'reof,  thougl 
it  may  establish  the  fact  that  the  plaintiff  is  not  entitled  fa 
relief  and  has  no  claim  upon  the  defendant'or  his  property 
And  if  the  plaintiff  here  had  obtained  nothing  more  thai 
an  wder  for  temporary  alimony  she  would  occupy  an  en 
tirely  different  position  to  what  she  does  with  a  decree  6: 
divorce  in  her  favor,  for  the  sum  of  $5,504  alimony.  In  th< 
case  in  21st  Howard  the  court  held  that  where  a  woman  ha( 
obtained  a  divorce  from  bed  and  board  of  the  husband 
under,  the  New  York  statute,  that  though  the  decree  di( 
not  sever  the  marital  relation,  she  could  afterwards  sue  he: 
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husband  in  Wisconsin^  on  that  judgment,  for  the  amount  of 
the  alimony. 

Having  reached  the  conclusion  that  the  plaintiff  has  a 
right  to  inquire  into  the  conveyance  made  by  Charles  Bar- 
rett to  Xarifa  Jane  Barrett  on  the  4th  of  February,  1868,  die 
next  and  more  difficult  question  is,  whether  that  conveyance 
is  fraudulent.  Charles  Barrett  and  Xarifa  J.  both  testify 
that  the  conveyance  in  question  was  bona  fide  and  for  fuH 

r  » 

value;  but  when  we  consider  that  when  Charles  Barrett  is 
questioned  directly  on  that  subject  his  answers  are  evasive, 
indefinite  and  entirely  unsatisfactory,  we  are  forced  to  the 
conclusion  that  so  far  as  he  is  concerned,  his  principal 
object  in  making  the  conveyance  to  his  daughter  was  to 
place  the  property  beyond  the  reach  of  any  judgment  for 
alimony  his  wife  might  obtain  against  him  in  the  suits  then 
pending  in  California.  So  far  as  Xarifa  Jane  is  connected 
with  the  transaction,  it  would  appear  that  she  had  full 
knowledge  of  the  suit  pending  against  her  father,  but  that 
her  principal  object  was  to  secure  herself  for  services  ren- 
dered to  her  father  prior  to  that  time.  Hence,  we  conclude 
that  while  this  conveyance  is  not  absolutely  void  as  against 
the  plaintiff,  yet  the  suspicious  circumstances  as  to  the  ade- 
quacy of  the  consideration  and  fairness  of  the  transaction 
require  that  it  should  be  set  aside  so  far  as  it  is  voluntary; 
and  this  leads  us  to  inquire  what  amount  was  bona  fide  due 
from  Charles  Barrett  to  Xarifa  Jane,  on  the  4th  of  Febru- 
ary, 1868.  The  court  below  found  that  "the  said  defendant 
Xarifa  J.,  on  the  said  4th  day  of  February,  1868,  had  a  bona 
fide  lawful  claim  and  demand  against  said  defendant  Charles 
Barrett  for  the  sum  of  three  thousand  seven  hundred  and 
sixty-five  dollars,  which  she  was  then  entitled  to  receive  and 
recover  of  him  in  an  action  at  law.*^  We  do  not  think  this 
view  of  the  case  is  correct.  In  the  first  place,  the  referee 
finds  that  there  was  no  express  contract  between  Charles 
Barrett  and  Xarifa  for  any  kind  of  services  prior  to  Novem- 
ber 3d,  1866,  and  then  only  for  services  as  housekeeper,  at 
thirty  dollars  per  month;  but  he  allows  her  for  services  as 
housekeeper,  on  an  implied  contract,  from  June  3d,  1863. 
This  we  think  was  error.    If  she  was  entitled  to  services  as 
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tioTisekeeper,  It  most  be  apoo  an  express  contract  The  law 
will  not  imply  an  agreeiaent  on  the  part  of  a  parent  to  pay 
his  daughter,  who  is  Hring  in  his  family,  wages  for  ordinary 
aervicea  auch  as  housekeeping,  (15  Barb.  444;  83  N.  H. 
681.) 

It  is  claimed  by  counsel  far  respondent  that  tbe  evidence 
shows  that  there  was  tffi.  expresa  contract  on  the  part  dC 
Charles  Barrett  to  pay  Xari&  J.  wages  as  l^onsekeeper, 
from  the  time  she  arrived  in  Jane,  1863.  It  is  true  that 
both  the  defendants  so  testify ;  bat  these  statements, 
viewed  in  the  light  of  Xarifa's  voluntary  admissions,  made 
loag  after  that  time,  that  she  was  working  for  her  board 
and  clothes,  and  the  subsequent  actions  of  both  defendants, 
fully  warranted  the  referee  in  finding  that  no  each  agree- 
ment had  been  made.  He  testimony  of  Charles  Barrett,  in 
connection  with  the  ledger  account  introduced  I^  him, 
tended  to  show  that  there  was  an  express  agreement  to  pay 
Xarifa  thirty  dollars  per  month  wages  as  a  hoasekeeper, 
from  December  3,  1866,  and  the  referee  was  justified  in  so 
finding.  And  this  amount  would  appear  from  the  accoilnfc 
to  have  been  paid.  The  referee  further  found  that  Xarifa 
bad  rendered  services  for  Charles  Barrett  from  Jane  3, 
1864,  to  February  4,  1868,  for  which  there  was  an  implied 
contract  on  the  part  of  Charles  Barrett  to  pay,  and  that 
they  were  reasonably  worth  the  sum  of  thirty  dollars  per 
month.  We  think  tiiis  finding  was  correct,  as  the 
evidence  tends  to  show  that  this  employment  was 
not  in  the  ordinary  course  of  services  from  child  to  parent 
in  the  household  duties  of  the  parent's  family ;  and  further, 
that  they  were  rendered  by  Xarifa  with  the  expectation 
that  she  would  receive  pay.  On  the  whole  evidence  we  are 
of  the  opinion  that  two  thousand  two  hundred  dollars  is  the 
full  amount  of  tbe  claim  that  Xarifa  had  against'  Charles 
Barrett  on'  the  4th  of  Februnry,  1868,  and  that  the  oonsider- 
atioD  expressed  in  the  deed  irpproximates  &e  correct  amount; 
and  this  view  of  the  case  is  strengthened  by  the  testimony 
of  Charles  Barrett  as  well  as  by  that  of  Judge  Strong.  In 
answer  to  Interrogatory  44,  as  to  what  the  true  conaidera- 
tioii  for  the  deed  was,  Barrett  says:  "She  poid  me  fif^ 
I  Oregon — 8T 
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dollar*  in  this  way,  she  Jent  me  fifty  dolUis^  Q^  interest  prer 
yious  to  this  j  that  fifty  dollars  and  interest^  whatever  it  wa% 
I  do  not  remember,  was  turned  over,  as  ;part  payment;  the 
remainder  was  paid  by  salary,  qQ^culated,up  to  that  daie,  du© 
to  her  for  services/^  In  answer  io  Interrogatory  45,  ^&  .to 
hpw  much  salary  wfis  due  her  ^t  the  time  of^  making  the  d^d, 
ixe  says:  "I  don't  remember^  but  jjb  was  as  much  or  moie 
than  the  property  came  to^ "       .    ,      ,         .  , 

.  Judge  Strong  says^  in  ajjs^^er  to  Interrogatoijy  4,  in  h>6 
examination :  "rrom.  what  was  stated  to  me  by  the-  .parties 
>at  the  tin)ie  the  deed  was  executed*  the .  consideration  wa^ 
the  oompensation  due  Xarifa  from  .Charles  Barrett  fojr 
services  r^pdered  him  by  her.  for  some  yeiaTS  previously-  I 
know  of  no  other  consideration,"  Allowing  Xarif^  Jane 
two.  hundred  and  eighty-five  doUairs^  for  the  balance  d-uQ  her 
on  the  express  contract  for  services  as  houjsekeeper,  and  two 
thousand  two  hundred  dollars,  on  an  implied  contract  fo^r 
services  in  the  store,  the  considej'ation  to  the  amount  of  two 
.thousand  four  hundred  and  eighty-five  dollars  should  be  held 
good.  Taking,  the.  property  to  be  pf  the  valve  of  four  thou- 
sand five  hundred  dollars,  at  the  tiioe  it  was  conveyed^  it 
would  follow  that  the  plaintiff  herein  woujd  have  a  li^n  for 
the  sum  of  two  thousand  and  fifteen  dollars  and  ten  per  cent, 
interest  thereon  from  the  18th  of  February,  1871,  the  time 
her  judgment  was  obtained  in  this  State. 

The  decree  of  the  court  below  will  be  modified  in  accordr 
,ance  with  this  opinion.  *  . 


B.  GOLDSMTH,  Appellant,  v,  A.  H.  BEOWN,  State 

Treasurer,  Eespondent 

Act  of  1874,  reultino  to  Lock  Bonim,  uwcoNSTiTtpnowAL. — The  act  to 
authorize  the  State  treasurer  to  con^rt  currency  funds  into  cohi  In 
certain  cases,  and  also  to  pay  off  the  Lock  bonds,  approyed  October 
26,  1874,  is  undonstitutional,  for  the  reason  that  it  impairs  the 
obligation  of  the  contract,  entered  into  between  the  State  and  the 
Willamette  Lock  and  Canal  Company  by  act  of  the  Legislative  As 
sembly,  approved  October  21,  1870. 

Appbal  from  Marion  Countj. 
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.  'The  fac^  iii^e  atated  in  tha  opinion  (x£  the  CoijirL 


•     •  i « 


By.the  Goqrt  KcAbthu^,  J.:        ..     ^ 

•  This  'CBBQ  tinhxB  upcEQ  'the.'ocmBtniotionf  of  :M^  aei  of  >  the 
Xegidative  Asseiiihlj  of  this  .State,  entitled  ^'An  A^  to- apt 
propriate  funds  if oi^  the  ecmatir^ctidn^  of  a  *AtefaA\)Q9i%  ic»iuj 
(it  ti^'Wiliametife  PaUs,  iapproved.  October:  31»  18:70.  'As 
hetw(0n  dk^  Sbrte  <if  Oregon  axkd  the  Willaniett^.Fftlkk'Can^l 
and  Lock' CotDpaiffyithe  said  act  isfaioontnict^  ^nd  the  rigbtQ 
of  the  partm-aile  tofbe.detefcmined  b^  a'  proper  tonat^ilacMon 
td  tbat^bbntr^et;  By  sadd  act,  the  State  pled^ekl  its  f liith  thiat 
bpidn  'the  ic^mpletioil  of  the  canial  and  l0GU>at  the  WiUamettie 
'Falls,  id  the'  iMnner'setfovth  iberein^  .it;iROi;dd  iasixe  oer^ 
bonds,  establish  a  fund  out  of  which  those  bonds'  should*  bf 
paid  in  ten  years,  or  sooner,  and  that  the  funds  should  b^  so 
administered  as  to  make  them  available  at  the  earliest  per- 
iod for  the  payment  of  the  said  bonds.  In  pursuance  of 
^the  provisionis  of  (he  said  contlract,  tlie  WiHamett^ 'Falls 
Canal  and  Lock  Company  performed  and  discharged  all 
•the  obligations  resting  upon  it  From  time  to  time  t^he  fund, 
'Out'of  which  payment  of  the  afoiresaid  bonds  was  agreed 
i6  be  made,  has  been  increasing,  until  there  is  now  on 
hand  forty  or  fifty  thousand  dollars.  Payment  is  tvith- 
held,  and  the  State  treasurer  refuses  to  pay  the  said  bonds 
in  any  other  manner  than  th^t  prescribed  by  an  act  of  the 
Legislative  Assembly,  entitled  "An  Act  to  authorize  the  state 
treasurer  to  convert  currency  funds  into  coin  in  certain  cases, 
and  also  to  pay  ofip  the  Lock  bbnds,"  approved  October  20, 
1874.  By  this  act,  the  treasurer  is  directed  to  accept  bids 
from  the  holders  of  said  bonds  for  their  redemption,  but  in 
no  case  to  pay  more  than  ninety-five  per  cent  of  the  par 
value  thereof;  and,  in  case  no  bids  for  the  redemptiqn  of 
said  bonds  are  piade,  then  he  is  authorized  and  directed 
to  loan  out  the  fund  in  the  same  manner  in  which  the 
«chool  fund  is  loaned. 

The  act  of  1870  is  a  contract,  and  the  act  of  1874,  in  our 
<^pimoi^  seriously  impairs  the  obligations  of  that  contract. 
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and  agaioat  the.  9ppel]^;it,  IV^^i>^6°i^  Ultejrpoee^  a  de-. 
murrer  to  aaid  C4implaint,  upon  the.,gp>uiid  that  ij  di^  oPt 
Bteta  faots  au£Bci«Dt  to  constitute  a  cause  of  suit  The  cause 
came  on  for  hearing  upon  ^aid  dem«7i«r,  at  the  Jun^  tenu, 
1S7S,  of  the  Circuit  Court,  and,  after  argument  of  counael 
for  the  respective  partiea,  the  oourt  sustained  the  denmrrei; 
and  dismissed  the  complain);,  from  whidi  ruling  the  caaa 
comes  i^  this  Court.  , 

It  appears  from  the  complaint  that  the  re^pcmdent,  on  the 
18th  day  of  June,  1873,  recovered  a  judgment,  in  the  Circuit, 
Court  for  Wasco  Couijty,  againat  Uie  appellant,  for  the  sum. 
af  twenty-ippft  dfjllars  ?n4  aeTentj;five  cents  ,and  cos^e  and 
diabursementa  to  be  tasedj  that  on, the  38th  da;  of  the  same 
month,  judgme;at  was  entered^  and,  dpdceted  fw  twenty- 
one  dollars  and  seventy-five  cents,  and  for  twenty-three, 
dollars  and  fifty-three  cents  costs;  that  on  the  8th  day  of 
July,  1873,  the  appellant  paid  said  judgment  and  costs  in. 
full  and  the  respondent  receipted  the  docket;  that  on  the 
Slat  day  of  November,  1873,  an  additi<Hial  cost  bill  was 
filed  and  another  entry  made,  in  the  lien  docket  of  judg- 
ment against  the- appellant,  for  the  same,  as  follows:  "Sixty- 
eight  dollars  and  forty-eight  cents  additional  coat  bill,  filed 
November  21,  1873;"  that  said  additional  cost  bill  was  filed 
and  such  entry  made  in  vacation  without  any  order  of  the 
couii^  and  that  the  execution  aforesaid  was  issued  upon  sudi 
entry  and  to  collect  said  sum.  The  Code  provides  (Civ, 
Code  §615)-  that  "the  costa  and  disbursements,  which 
a  party  is  entitled  to  recover  from  another,  may  be 
collected  by  the  execution  to  enforce  the  judgment  op 
decree  as  a  part  thereof."  It  would  seem  to  be  fairly  in- 
ferred that  if  the  judgment  be  already  satisfied,  no  execution 
can  legally  issue  thereon.  It  appears  that  the  judgment 
obtained  by  the  respondent,  against  the  appellant,  on  the 
28th  day  of  Jane,  1873,  was  fully  paid  and  satiafied,  and 
receipted  by  the  respondent  on  the  8th  day  of  the  following 
montii.  If  there  bad  been  no  costs  taxed  at  that  time— the 
five  days,  in  which  the  prevailing  party  is  allowed  to  tax  his 
costs  and  disbursements,  having  expired,  without  notice—:- 
the  presumption  would  be  that  he  had  waived  his  right  to  tax 
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tLem,  But  more  ^an  half  of  the  amount  paid  by  the  sppel- 
I&Qt  waa  for  costs.  More  than  four  months  after  the  pay- 
ment of  said  judgment  and  costs,  the  respondent  filed  an'  ad- 
ditional coat  bill  in  said  cause,  and  the  clerk,  without  any 
authority  of  law,  undertook  to  eater  a  judgment  in  the  lien' 
docket  against  the  appellant  for  the  amount  of  the  additional 
bill  and  to  issue  an  execution  thereon. 

It  was  admitted  on  the  argument  of  the  case,  that  tlie 
costs  were  only  an  incident  of  the  judgment.  If  Bo,  when 
the  judgment  Was  fully  paid  and  satisfied,  there  was  no  au> 
thority  to  issue  an  execution  thereon  nntil  that  satisfaction 
was  set  aside  or  canceled,  in  a  proper  proceeding  in  the  court 
where  it  was  entered.  In  the  case  of  Schemerhorn  v.  Van 
Voast  (5  How.  Pr.  R.  480),  in  which  a  motion  was  made  to 
readjust  the  costs,  it  was  said:  "This  motion  may  be  re- 
garded as  a  motion  for  a  new  trial,  as  respects  the  costs; 
but  a  new  trial  is  not  to  be  granted  because  the  party  who 
ask  for  it  neglected  to  bring  forward  al!  the  evidence  in  his 
power  to  support  hia  claim."  »  *  »  *  Again,  mpposa 
a  jury  erroneously  reject  one  half  the  items  of  the  plaintiff's 
account,  he  enters  up  judgment  on  the  verdict  and  receives 
payment,  it  will  then  be  too  late  for  him  to  mort  for  a  new 
trial.  He  should  have  done  it  before  he  entered  judgment 
on  the  verdict.  So  in  this  case,  after  the  plaintiff  knew  how 
the  ckrk  had  adjusted  the  costs,  if  he  then  intended  to  move 
to  have  the  costs  readjusted,  he  should  not  have  entered  judg- 
ment for  them  as  adjusted,  and  received  payment  of  the  judg- 
ment." 

In  the  case  at  bar,  if.  the  rcsjiondotit  had  intended  to  ob- 
ject to  the  taxation  of  cosis  made  by  the  ckrk  on  the  28th 
day  of  June,  1873,  he  should  not  have  accepted  the  amount 
paid,  and  satisiied  the  judgment.  '  By  so  doing,  he  virtually 
admitted  that  the  amount  of  the  judgment,  as  well  as  the 
amount  of  the  costs  taxed,  was  correct,  and  placed  it  beyond 
the  power  of  the  clerk  to  issue  an  execution  upon  that  judp 
ment.  '      '  '  '      ■ 

The  judgment  of  the  court  below  must  be  reversed,  and 
the  cause  remanded. 
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MARTHA  A.  ESPY,  Respondent,  v.  JAMES  D.  FEN- 
TON,  Appellant 

Un  un>  OooupATioit  — Rklatioit  of  L*imuyMD  um  Tkkamt  won  as 
Shown.—  In  an  Action  -lor  the  uw  and  occnpation  of  land,  a  oo&- 
tnict,  ezprcta  or  implied,  creating  the  relation  of  landlord  and  ten- 
ant, mnat  be  ehown;  wbere  eneh  relation  doea  not  exist,  the  poe> 
•easion  i*  hostile,  and  the  owners  remedy  is  bj  ejectment  and  for 


IiiBraiJctiotia  —  HiTBT  ComoBX  to  tbm  Ibbdu. — The  court  may  refuse 
to  gire  an  Instruction  which  is  not  applicsbto  to  the  caaa  presented 
bj  the  party  asking  it 

Apfku.  from  Yamhill  County. 

1^8  is  an  action  hy  the  respondent,  a  married  woman,  to 
recover  five  hundred  dollars  for  the  uae  and  occupation  of  a 
farm  owned  by  her  in  her  own  right,  which  farm,  it  is  al- 
leged in  the  complaint,  appellant  occupied  with  the  permia- 
aion  of  the  respondent,  and  with  the  knowledge  that  it  was 
her  separate  property. 

The  allegations  in  the  complaint  are  denied  in  the  answer, 
and  for  a  separate  answer,  appellant  alleges  that  he  leased 
the  premises  in  question,  by  an  express  contract  in  writing, 
from  John  H.  Epsy,  the  respondent's  husband,  executed  on 
the  part  of  said  Espy  hy  one  Snow,  who  was  the  attorney  in 
fact  of  both  John  H.  Epsy  and  Martha  A,,  with  authority 
to  execute  such  Ifiaae  on  the  part  of  both.  The  answer  fur- 
ther alleges  that  before,  at,  and  after  the  execution  of  gnch' 
lease,  Martha  A.  permitted  John  H.  to  rent  the  farm  and  re- 
ceive the  rents  and  profits  thereof  to  his  own  use;  that  on  the 
16th  of  October,  1874,  appellant  paid,  upon  an  execution 
against  John  H.  Epsy,  in  proceedings  of  garnishment  against 
appellant,  the  sum  6f  two  hundred  and  sixty-one  dollars  and 
sixty  cents,  out  of  money  due  on  the  said  contract  of  leasing. 

The  cause  was  tried  before  a  jury,  and  a  verdict  and  judg- 
ment had  agaiDsit  appellant  f6r  three  hundred  and  fiftr^  dol- 
lars end  seventy-five  cents,  from  whidh  judgment  this  appeal' 
is  taken.    , 

The  erroTB  relied  upon  in  the  appeal,  and  other  facts,  are 
stated  in  the  opinion  of  the  Court. 
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B.  P.  Boise,  H.  Hurley  and  W.  D.  Fenton,  for  Appellant 

I  .  '  r 

Bamsey  &  McCain,  ior  Respondent. 

By  the, Court,. P91M,  J.;  . 

This  is  an  action  in  t!he  nature  of  assumpsit,  for  ttie  use 
and  0(x^upation  of  a  certain  farm  owned,  by  plaintiff  in  her 
own  right  •  .i 

In  order  to  maintaLn  this  action,  a  contract  either  express 
or  implied  must  be  shown^  creating  the  relation  of  landlord 
and  tenant  between  the  parties;. and  the  pleadings  in  the 
case,  as  well  as  the  instructions,  appear  to  be  based  upon 
this  theory.  It  appears,  however,  that  the  defendant  took 
expeptions  t^  the  instructions  on  this  point  We  have  exaan- 
iped  these  instructions,  and  when  considered  together  as  a 
wjjole,  they  are  to  the  effect  that,  although  no  express  con- 
tract may  have  been  entered  into  between  the  parties  to  this 
action  creating  the  relation  of  landlord  and  tenant^  such  re- 
lation might  be  implied  or  inferred  from  the  facts  and  cir- 
cumstances surrounding  the  parties.  The  objection  taken  to 
these  instructions,  we  think,  was  not  well  taken,  and  was 
properly  overruled  by  the  court 

The  defendant,  by  his  counsel,  asked  the  court  to  give  the 
following  instructions:  "If  the  defendant  entered  as  the. 
tenant  of  another,  the  real  owner  (not  the  tenant's  landlord) 
cannot  maintain  assumpsit,  but  must  sue  in  ejectment  and 
for  damages.''  The  instruction  having  been  refused  by  the 
court,  the  ruliug  was  excepted  to  by  defendant 

By  this  instruction^  the  court  was  asked  in  effect  to  in- 
struct the  jury,  that  if  defendant  went  into  possession  as 
the  tenant  of  the  husband,  the  plaintiff,  although  the  real 
owner  of  the  premises  leased,  could  not  maintain  this  form 
of  action,  but  would  be  compelled  to  sue  in  ejectment  and 
for  damages.  The  instruction  is  based  upon  the  theory 
that  defendant,  having  gone  into  possession  of  the  prem- 
ises in  question  under  a  lease  from  the  husband,  such  poe- 
session  should  be  treated  as  hostile  and  adverse  to  that  of 
plaintiff,  and  therefore  precludes  the  existence  of  any  such 
relation  as    landlord    and    tenant     As    has    already    been 
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Btated,  this  action  bannot  be  raaintaiiied  tmless  tbat  relation 
can  be  shown  to  exist  either  expressly  ot  hj  implicatim. 
If  defendant  had  based  bis  answer  npon  this  theory,  the  in- 
struction asked  wonld  hare  been  applicable,  and  eboold  have 
been  given  j  but  upon  an  examination  of  the  answer,  it  will 
be  seen  that  the  theory  ad<^ted  ia  directly  the  revene  of  the 
one  iHTidved  in  the  instractioD.  The  theory  adopted  is,  that 
plaintiff,  being  the  owner  of  the  premises  in  her  own  right, 
could  either  rent  them  herself  independently  of  her  husband^ 
or  authorize  him  to  r«it  them  for  his  own  use  and  benefit, 
and  that  plaintiff,  bavii^  adopted  the  latter  course,  and  de- 
fendant baring  paid  the  rent  nnder  such  an  arrangement,  she' 
could  not  ignore  what  her  husband  had  done  under  her  au- 
thority and  by  her  permission,  and  compel  defendant  to 
pay  the  rent  diteotly  to  her.  This  was  the  defense  tendered 
in  the  answer  of  defendant,  and  inasmuch  as  it  is  wholly 
inconsistent  with  the  theoiy  that  the  possession  of  defend- 
ant was  adverse  and  hostile  to  the  title  of  plaintiff,  it  would 
have  been  error  in  the  court  to  have  ^ven  the  instmotion  ask- 
ed for. 

The  court  instructed  the  jury  as  follows:  "If  a  party 
should  enter  wrongfully  into  the  possession  of  the  lands  of 
anotb^,  the  owner  might  waive  the  tort  and  maintain  as- 
Bumpsit  for  the  reasonable  value  of  the  use  and  occupation, 
if  the  real  owner  acquiesced  in  the  possession." 

Upon  this  question  there  appears  to  be  a  conflict  of  au- 
thority ;  but  we  do  not  deem  it  necessary  to  pass  upon,  the 
question  in  tiiis  case.  If  the  instruction  doea  not  ctmtain  a 
correct  statement  of  the  law,  we  are  unable  to  see  bow  it 
could  have  operated  to  the  injury  of  defendant.  It  was  a 
mere  statement  of  a  hypothetical  case,  not  applicable  to  any 
state  of  facts  developed  in  fiie  case,  and  could  not  have  misled 
the  jury. 

There  being  no  substantial  error  in  die  record,  the  judg- 
ment is  affirmed. 
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J.  A;  .Mc;WHIETER  et  al.,  Appellants,  y.  E.  C.  BRAJIJ"- 

.    ARD  et  .al»,  Pespandenta.  ^ 

DBoiflioK  ArrsotiD  -^  Tms  or  Aor,  Wma  uvBt  BXFSESB.r^  The  ^cm» 

/  ,   of  fi^p«0»  17.  BaiUjf  .(3'0r..£15)»  approvied,  whereiait  U  held  thM 

^      th^  object  of  Art,  4,  §  20  of  the  Constitution,  wl^idj  provides  that, 

.  eyery  act  shall  embrace  but  one  subject,  etc.,  fe  to  prevent  matters/ 

wholly  foreign  and.  disconnected  from 'ttie  subject  expressed  in  tlM 

'title;  ibrolm  being  inseirted  In  the  body  ;ol  the  act;  but  that  suefa 

B^tion.does  not  require  that  all  subjects,  properly  connected  with 

the  main  sfibject,  shall  be  so  expressed.  .  '  : 

Hmeroency. — While  the  Legislature  cannot  create  an  emergency,  it  may 
declare  tUat  c^tain  existing  facts  creatis  ofte,  so  as  to  give  an  aset 
effect  from  its  passage  aiid  approval  by  the  Governor. 

Gou^TT  Skat  —  Act  of  1872,  Sub^ttino  thb  Location  of,  ip  a  Vote, 

.,   CoNSTTTunoNAL.— r  The  Legislature,  of  1872  enacted  a  law  providing 

that  the  question  of  the  location  of  a  county  seat  for  Union  County 

should  be  submitted  to  a  vote  of  the  people  of  the  county,  at  the  en- 

•  '   r  suing  Preiidentiar^leetion;  specifying  Ate  points  to  be  voted  for» 

;;  and  mtr^cting  the  ^signation  to  the  points  so  specified;  that  if 

neitiier  of  such  points  received  a.  majority  of  the  votes  cast,  the  two 

,  ,  highest  should  be  voted  for  at  the  next  general  election,  and  provid- 
ing that  th^  point  finally  receiving  such  majority  should  be  the 
cotmty  seat.  Held,  that  the  act  does  not  ^kgate  the  power  to  loonte 
hut  exercises  it;  and  that  the  submission  to  the  voters,  authorized 
.  in  the  act,  merely  provides  a  particular  mode  by  which  the  looation 
shall  take  effect. 

CoNTESTmo  Election  in  Location  or  County  Seat  —  Cannot  oo  be- 
HIND  Canvass  of  Votes  ht  Pbocekdinos  nr  Egmrr.^— Upon  the  atib> 
mission  of  the  question  of  the  locatioil  of  a  county  seat  to  an  elect- 
ion, the  question  of  fact,  as  to  wjiether  the  canvass  of  the  vote  was 
correct,  and  as  to  what  the  true  vote  ^as,  and  subordinate  quee- 
/'  tions,  cannot  be  tried  in  equity.  The  proper  remedy  to  try  the  quali- 
fication of  voters,  the  legality  of  the'  conduct  of  the  Judges,  or  «f 
the  canvass,  is  by  mandamtis  (Bind  not  by  injunctida. 


Appeal  from  TJBion  County. 

In  accordance  with  provisions  of  an  act  of  the  Legisla- 
ture of  1872,  the  question  of  the  location,  of  a  county  seat 
for  Union  County,  Oregon,  was  submitted  to  the  voters  of 
said  -county^  at  the  Presidential  election  of  that  year.  The 
places  to  be  voted  for  at  such  election  were  restricted  by  the 
act  to  La  Grande,  Union,  Cove,  Oro  Dell,  and  Summer- 
ville.  Neither  of  these  points  received  a  majority  of  all  the 
votes  cast;  whereupon,  as  provided  in  the  act,  the  ques- 
tion   was    submitted    at  the  regular  election  of  1874,  upon 


I   '!.. 
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the  two  points  bavii^  tii%  gxente^t-  number  »f,  votee(  in  the  No- 
rember  electioD.  These  points  were  La  Gr^pidft  and  Unio^. 
Upon  a;  .Cannes  of  ^  rote  of  1S74,  Union  was  declared  to 
have  reoeived.a  majority  of  all  the  votes  caae,  and.proclar 
nution  was  duly,  made  to  that  effect.  Thereafter,  ^  injunc- 
tion waa  prayed  for  by  .  appellants  to  restrain,  respondent  a,j 
who  arp  coun^  officers  of  Union  County)  froni  removjng 
their  offi(;ea  froia  La  Orande  to  Union,  ,  Upon  the.  final 
hearing  the^  ipjuiiction;  was  denied,  |  and  ju%mei\t  rendered 
for  respondents.  Thereupon  the  appellants  brought  thig 
appeal.  '  ■■'■  ■■■"   '■'  ■■■ '■ 

M.  BaJier  and  W/W.  Thayer^  ioe  Appeaat^  . 

The  cq^rasft  of  the  judges  and  proclamation  of  the  Gov- 
ernor were  not,  coni^usiy^  a^  to  the.  re8ul;t  of  the  election.  Ap- 
pdlants  ham  the  righ*^  to  go  behind  all  that,  and  ascertain 
what  the  vote, in  .fact  was.     (Smith  v.  Pease,  27  K.  Y.  45.) 

Appellants  bad  a  right  to  have  tried  the  other  fact,;aa  to 
whether  or  not  each  legal  voter  in  tba  county  waa  asked  by 
the  judges  of  electicm  his  choice  for  the  several  points  named 
in  the  act     (Session  Laws,  1872,  p.  29.) 

The  subject-matter  of  the  aet  in  question  is  not  expresaed 
in  the  title,  as  required  by  &e  Constitution.  (Art-  4,  §  20, 
Const ;  powers  v.  Larabee,  1  Wis.  200 ;  Slate  v.  Silver,  14 
Minn.624;9Nev.  227.) 

The  Legislature  cannot  create  the  emergency  in  the  aet 
itself;  but  the  emergency,  to  make  a  law  take  effect  by  virtue 
thereof,  must  be  one  existing  independent  of  the  act  (Art 
4,  §  28,  Const) 

The  Legislature  cannot  delegate  to  the  people  of  any 
county  the  power  to  locate  a  county  seat  (Art  1,  §  21, 
C<Hi3t ;  Art.  4,  §  1,  Id. ;  Barto  v,  Himrod,  4  Seld.  483 ; 
KnowUon  v.  Williams,  6  Wis.  808 ;  Thome  v.  Cramer,  16 
Barb.  112;  Bradley  «.  Baxter.  Id.  122;  Oeebrick  V.  The 
State,  6  Iowa,  491 ;  Porter  v.  Commonwealth,  6  Penn.  607 ; 
Maize  v.  The  State,  4  Jnd.  342 ;  Cathren  v.  Lean,  9  Wis. 
279;  Ex  parie  Wall,  48  Cal.  279;  Coolie's  Con.  Lim,  11«.) 

The  qaeatten  waa  not  submitted  to  the  voters  of  the 
county  exclusively,  but  to  all  those  who  oould  legally  vote 
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in  the  ooiinty  for  Presidential  electors,  which  inducted  every 
voter  in  the  State.    (5  Wis.  308.) 

The  act  is  incomplete;  It3  becoming  a  law  depends  upon 
the  act  of  the  citizens  of  the  totinty.     (§  8  of  the  act) 

The  taking  effect  of  the  law  depends  upon  the  act  of  the 
Governor.     (15  Barb.  112;  Id.  122.) 

The  effect  of  the  act  is  to  antborize  the  citizens  of  the 
county  to  repeal  the  prior  act  of  1864,  locating  the  coun^ 
Beat  at  La  Grande.    (5  Iowa,  491 ;  23  Barb.  84.) 

Mallory  (£  Shaw,  for  Bespondents. 

The  canvass  by  the  clerk  and  the  pnMlamatiim  of  the  .Gov- 
ernor are  conclusive.  When  the  question  arises  coUateraUy, 
the  decision  of  the  <!anvassers  cannot  be  questioned,  but  is 
presumed  correct     (Cooley,  Const  Law,  624.) 

The  act  in  question  is  not  a  delegation  of  authority  t8  lo- 
cate a  county  seat,  and  is  constitutional.  (Art  1,  Const  % 
21;  Art.  i,  Id.,  §§  20,  28;  Simpson  v.  Bailey,  3  Or.  515; 
Moore  v.  Packwood  'et  al.,  ant«,  000.) 

The  admission  of  illegal  votes  at  an  election  will  not  nee* 
essarily  defeat  the  election.  It  should  appear  that  the  result 
would  have  been  different  had  the  alleged  illegal  votes  bten 
excluded.     (Cooley,  Const  Lim.  620.) 

To  authorize  an  injunction,  it  tntist  appear  that  the  appli- 
cant has  acted  promptly,  and  has  not  impliedly  authorized 
what  he  now  objects  to.     (U.  S.  Eq.  Dig.  §    17,  p.  65.) 

Injunction  is  not  the  proper  remedy  in  a  case  like  this.  The 
plaintiff  should'  have  availed  themselves  of  their  remedy  at 
law  to  contest  the  election.     (Id.  §§  25,  32.) 

.    By  the  Court,  Shcttdck^  J,:    '':■-; 

The  objections  to  the  decree  of  the  court  below  are  em- 
braced in  two' propositions:  '  '■  ■  ■'   ■' 

Ist.  That  the  pleadings  ■  t)reseike(}  issues  of  fttct  that 
ought  to  have  been,  but  were  not,  tried.  '      '    ■  ■ 

2d.  That  the  act  of  the  Legislative  Assembly  in  question 
Vas  tanftonstitutional  and  void.         ' 

These  propositions  may  be  considered  in  the  ihveite  or- 
der.  '■  '  ■  ■      .    ■   ■ 
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On  the  Becond  proposition^  tbe  appellants  si^bmit  ihaX  thq 
tobj^  mstter  o{  paid  act  is  not  e^ressed  iu  the  tJUe,  as 
required  lay  §,  20,  Art.  4  of  the  State  Conatitiition.  This 
point  vaa  directlj',  before  this  Conrt  at  the  September  Term, 
1869,  in  tbe  caae  of  Sir^paon  at  al.  ».  SaUey  et  tU.,  relating 
tothe  county  seat  of  I/in»tiUa  Coujity. 

Thi«  case,  go  far  a^  this  ppint  is  inyo^Tedf  is  Bp  like  tha,t 
of  Simpaon.  v.  fiailey.  tha^t  ^e  deem  it  settled  by,  the  decision 
in  the  latter,  case,  and  dc^nQt  find  cause  to  disturb  the  rulipg; 
consequentl;,  tbi;^  o^jectinn  by  the  appellant  is  notwelltaken. 

Again,  the;  i^ppellants  object  that  ,the  Legislature  cannot 
create  the  emergenciy  in,  th«  act  itself;  but, allege  that  the 
emei^ncy,'  to  make  a  law  take  effect. by  virtue  thereof,  must 
be  OB^  qKi&tii^j^,  independent  of  the  a?:t,  ■        ,   ■,  y  .,   i 

We  do  aot  think  this  act  is  open  to  the  objection  here  made. 
The  Legislature;  does  notpjetend  to  create  the  emergency; 
it  only  declares  that  certain  existing  faots  are  aneme^cncy. 
The  object  of  the  Legislative  Assembly  appears  to  have  been 
to  sifhout  this  ijyestiion  of  location  of  the  county  seat  to  the 
people  of  Uniog  County,  at  the  Presidential  election  in 
1872,  in  order  to. save  the  voters  the  time  and  expense  of  a 
epecifil  election;  and  the  facts  were,  that  this  Presidential 
election  was  to  be  be^d  before  the  act  could  take  effect  under 
the  ninet^rday  ,limit  of  the  Constitution,  and  that  a  special 
election  would  cause  a  great  expenditure  of  time  and  money. 
This  the  Legislature  decided  to  be  an  emergency  authorizing 
it  to  pat  the  act  into  force  at  once;  and  we  think  the  act, 
in  this  particular,  is  within  both  the  letter  and  spirit  of  %  28 
of  Art.  4  of  the  Constitution.  This  objection  is  not  well 
taken. 

Another  objection  is,  that  the  Le^slature  cannot  delegate 
to  the  people  of  any  county  tie  power  to  locate  a  county 
seat,  and  a  laige^  number  of  authorities  are  cited  as  sus- 
taining the  point  made  by  appellants.  This  .as  a  general 
proposition  is  true,  but  the  act  in  question  does  not,  either 
in  tenng  or  fffeot,  delegate  to  the  people  of  Union  County 
the  power  to  make  a  law.  It  enacts  in  substance  (although 
the  terms  employed  are  not  the  best  that  could  have  been 
chosen),  that  one  of  five  places  shall  be  the  county  seat  of 
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TTnion  County,  -when  the  legkl  Toters  of  &ib  county  shall 
have  declared,  in  a  certiin  mode,  whidi  orte  they  prefer? 
and  that  the  place  chosen  ^3^  the  majority  of  voters  shall  hH 
declared  the  county  seat  The  power  of  location  is  exercised 
by  the  Legislative  Assembly,  but  it  takes  effect' in  a  particu- 
lar mode,  or  not  at  all,  by  a  vote  of  the  electors  interested: 
This  18  within  the  provisions  of  §  2l  of  AK  1  of  the  Con- 
BtitutioD  of  Oregon,  (Simpson-  v.  Bailey,  3  Or.  Sit ;  Mbor^ 
V.  Pachwood,  ante,  000 ;  People  v.  Reynolds,  5  Gllraan,  1.5^ 

The  appellants  also  contend  that  the  act  is  incomplete  awS 
inoperative,  because  they  say  its  becoming  a  law  depended 
upon  the  act  of  the  citizens  of  tliiion  County;  that  the  sco' 
ond  election  or  vo£e  on  the  question,  was  dependent  on  th* 
will  of  the  voters  of  the  State,  and  not  on  the  will  of  the 
Legislature,  and  that  by  the  terms  of  the  act  the  citizens  are 
authorized  to  repeal  the  law  of  1864,  which  located  the'c6nrt> 
ly  seat  at  La  Grande.'  '■ 

Ail  these  objections  are  answered  by  what  has  been 
already  said,  and  by  the  authorities  cited ;  but  it  is  proper  tt 
add  that  we  think  the  act  in  question,  in  ieffect,  locates  the 
county  seat  at  auch  place  as  the  legal  voters  of  the  county 
shall,  by  a  particular  mode  prescribed  by  the  act,  desig- 
nate. The  power  of  designation  is  not  left  by  the  act  t<* 
the  arbitrary  and  uncontrolled  choice  of  the  people,  bnt 
they  are  required  to  limit  their  suffrages,  in  the  first  in- 
stance, to  five  places:  Oro  Dell,  La  Grande,  Summerv^e, 
Cove,  and  Union.  If  upon  the  first  vote,  no  one  place  shall 
have  a  majority  of  all  the  votes  cast,  then  another  vote  sha'H 
be  taken  at  the  next  general  election;  but  upob  the  Beti- 
ond  vote,  there  are  to  be  only  two  candidates — "the  two 
points  receiving  the  greatest  number  of  votes  cast"  are  to 
be  voted  for,  and '  the  one  of  these  two  which  receives  the 
greater  number  of  votes  shall  be  declared  the  county  seat. 
The  mode  of  canvassing  the  vote,  and  the  proclamation  of 
the  Governor,  are  substantially  only  modes  of  ascertaining 
and  publishing  the  result  of  the  vote.  '  This  Court  held  at 
the  December  Term,  l8'74j  in  Moore  v.  Pachvood  ("ante, 
3251,  that  an  act  which  provides  that  a  term  of  court  should 
be  held  at  such  time  as  the  court  should  appoint,  by  an  order 
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altered  iu'  tlje,  joorp^l,  etc,  «ad  antJipFizing-  the  eonrt  to 
appoint  iite  time,  tws  q  valid  act ;  Thia  act' autbomea  the 
removal  and  re-location  of  the  connty  seat,  but  leaves  or  re- 
fers the  designation  of  the  time  and  place  of  such  removal 
or  re-location  to  the  electors  of  the  countj.  In  principle,  this 
act  ia  cm  tlie  same  footing  as  the  one  considered  hj  the  court 
in  the  case  of  Mocre  v.  Paekwood. 

It  is  objected,  however,  that  the  act  does  not,  in  terms,  sub. 
mit  the  question  of  re-locatioh  to  the  electors  of  the  county, 
but  to  the  l^gal  vpteTs,  at  a  Presidential  election.  As  we  have 
before  said,  the  phraBeoI<^  of  this  act  is  not  the  clearest  or 
fte  best  chosen;  but  we  thiblt  that  a  fair  construction  of 
the  terms  employed,  can  leave  no  doiibt  of  the  intention  to 
submit  the  question  to  the  legal  voters  of  Union  Countyalone. 
It  is  true  that  citizens  of  Oregon,  not  legal  voters  for  otnlnty 
officers  in  Union  County,  might  lawfully  vote  in  Union 
County  for  Presidential  electors,  and  that  only  electors  of 
Union  County,  under  the  Constitution,  could  lawfully'  vote 
Dpon  the  question  of  location  of  county  seat';  but  the  court  is 
not  to  presume  that  voterB  from  other  parts  of  the  State  went 
to  Union  County,  or  were  there  present  to  vote  for  Pres- 
idential electors,  or,  if  such  was  the  case,  that  they  also 
voted  upon  this  question  of  county  seat.  That  is  a  question 
of  fact  to  be  averred  and  proven,  as  well  as  whether  or  not 
the  judges  of  election  duly  inquired  of  the  legal  voters,  as  the 
act  provides,  what  their  choice  was  of  the  candidates  for 
county  seat. 

And  this  leads  to  the  consideration  of  the  first  proposi- 
tion of  the  appt'llante.  We  think  the  matters  of  fact,  which 
counsel  claim  should  have  been  tried,  do  not  constitute  a 
Muse  of  suit  in  equity — do  not  present  a  case  wherein  relief 
can  be  had  by  injunction.  There  is  no  special  statutory  pro- 
vision for  contesting  an  'election  for  location  of  county  seat; 
but  we  think  that  when  tic  question,  in  such  a  case,  is  the 
qunlifieation  of  the  voter,  the  conduct  of  the  judges  or  the 
legality  of  the  canvass,  the  proper  remedy  is  by  mandamus, 
and  not  by  injunction  in  equity.  In  this  respect,  the  appel- 
lants have  mistaken  their  remedy. 

The  decree  of  the  court  below  should  be  affirmed. 
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WINFIELIJ  S.  CHAPMAN  and  JO&NSON  i  SPAUtD- 
INQ,  Appelknta,  v:  THE  STATE  OF  OREOQN,  fie- 
ftpondest. 

UsuBT  Laws. — The-  usury  law  of  18G2  is  constitutional,  and  a  contract 

made  in  violation  of  it  will  not  be  enforced. 
Ideu  —  MoRToAQi  TO  Sbcche  UstikioOs  Loan,  how  EmcTs>. —  Tba 

forfeiture  of  a  uHUrious  debt  to  the  echool  fund  eaniea  with  li  th> 
..'     Bseuritj;  [(tf  the  paymUit  of  the  debt,  for  the  tAaatin  that  the  tcenr- 

ity  is  an  incident. of  the  debt  and  ia  tainted  with  tbe  U9ur7. 
Cbattel  MoRTGAac  DOBS  HOT  CONVET  X^TLX. — A  chattel  mortgap  slmplf 

create*  a  lien  upon  the  property  mortgaged.     It  doei  not,  wfthonfc 

foiMloBure,  vest  any  title. 
A  CouBT  or  Eqditt  wiu.  Dscatx  a  Pohfutuk^t^  A  court  of  iiqai^.|« 

clothed  with  power  to  decree  a  forfeiture,  where  usury  ftppekrs;  api 

it  is  bound,  in  obedience  to  the  statute,  to  exerdse  it 

Afpxax.  frcon  lb)ltDomab  Countj. 

On  the  12th  of  March,  1875,  one  Henry  Watkina  exe* 
cuted  bis  promissory  note  to  one  Shuker,  for  three  hundred 
and  iifty  dollars^  coin,  payable  in  sixty  days,  secured  by  a 
chattel  mortgage  of  the  same  date  upon  certain  personal  prop- 
erty. The  pote  covered  several  loans,  upon  which  usur- 
ious interest  had  been  talceil,  and  it  also  included  fifty,  dollars 
given  as  a  bonus  for  the  loans.  Usurious  interest  waa 
also,  paid  upon  the  note.  In  May,  1875,  before  ma- 
turity, Shuker  assigned  the  note  and  mortgage  to  the 
appellant  Chapman.  On  March  31,  1875,  Watkins  exe- 
cuted his  promissory  note  for  $1486.96,  to  appellants 
Johnson  <&  Spaulding,  with .  a  chattel  mortgage  upon  tbo 
same  property  described  in  the  mortgage  to  Shuker.  Ead) 
mortgage  was  duly  filed  on  the  day  of  its  execution.  On 
June  2,  1875,  Chapman  brought  suit  in  equity  against 
Watkins,  to  foreclose  the  Shuker  mortgage,  and  enforce 
payment  of  tbe  note,  by  which  it  was  secured,  making 
Johnson  &  Spaulding,  as  subsequent  mortgagees  upon  the 
property  described  in  the  first  mortgage,  parties  defendant 
Watkina  answered  setting  up  the  usury,  to  which  plaintiff 
demurred.  The  demurrer  was  overruled,  and  the  plaintiff 
did  not  further  plead.  Johnson  &  Spaulding,  assuming 
that  the  forfeiture  of  the  Shuker  debt    to   the    school   fund 
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did  not  CUT7  with  it  tife  lien  of  thp  mortgage  hy  which  the 
debt  was  secured,  answered  setting  up  their  note  and  mort- 
gage, claiming  a  priority  of  lien  upon  the  property  and  pray- 
ing a  foreclosiue  of  their  mortgage.  The  State  intervened, 
for  the  use  of  the  school  fund,  and  prayed  a  forfeiture  of  the 
Shuker  debt  and  a  foredoeuie  of  the  mortgage  securing  it  for 
sack  fund.  The  Circuit  Court  decreed  a  forfeiture  to  the 
school  fund  of  the  actual  deht  due  oq  the  note  to  Sbuker  of 
three  hundred  dollars  and  a  foreclosure  of  the  mortgage  by 
which  the  debt  waa  e«cured«  for  the  benefit  o|  guch 
fund. 

Chapman,  plainti:^  aad  Johnson  &  Spaulding,  defend- 
ants, appealed  from  th^  decree. 

J.  Q.  Chapman,  for  appellant  Chapman;  Page  <fi  Tocwn, 
for  appellants  Johnson  &  Spaulding, 

B.  y.  Thompaon,  District  Attorney,  for  tiie  Respondent 

By  the  Court,  BCbwett,  Jj! 

This  appeal  presented  two  questions:  first,  as  to  the  vAlU' 
ity  of  the  usury  law  of  1862 ;  and  second,  as  to  its  oonstinlc^ 
tion. 

It  is  contended  by  counsel  for  Chapman  that  the  law  is 
unconstitutional,  because  it  is  penal  in  its  nature,  and  in 
effect  punishes  one  man  for  another's  crime ;  that  is  to  say, 
in  this  cage,  Shuker  is  the  user,  and  Chapman  is  the  in- 
nocent holder  of  the  note  in  question.  Chapman,  in  this 
case,  is  in  just  the  same  condition  of  any  man  who  buys  a 
note  or  contract,  made  in  violation  of  an  express  provision 
of  the  statute.  He  has  nothing  to  forfeit;  the  note  being  il- 
legal and  void  in  its  inception,  it  never  had  any  legal  ex- 
istenoe,  and  Chapman  never  had  any  property  in  it.  He 
may  have  been  unfortunate  in  buying  it;  so  would  he  be  in 
buying  one  made  on  Sunday,  or  one  that  was  for^d.  In 
each  case,  he  would  have  a  note  that  was  worthless.  That 
the  Legislature  has  the  right  to  pass- a  law  prohibiting  per- 
sons lending  money  from  contracting  for  or  receiving  any 
greater  rate  of  interest  than  a  fixed  amount,  will  hardly  be 
S  Oregon — 2S 
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denied;  and  that  a  contract,  made  in  violation  of  such  a 
statute,  ia  void,  there  is  abundant  authority  to  show. 

The  laat  paragraph  in  §  i  of  the  usury  law  reads  aa  fol- 
lows: "But  on  contracts  interest  at  the  rate  of  one  per  cent 
per  month  may  be  charged,  by  express  agreement  of  the  part- 
ies, and  no  more."  Section  2  provides,  in  effect,  that  no  per- 
son shall,  directly  or  indirectly,  receive,  in  money  or  goods, 
etc,  any  greater  sum  for  the  loan  or  use  of  money  than  one 
per  cent,  per  month. 

The  Constitution  of  the  State  of  Maryland  contains  the 
following  proviaiona:  "That  the  rate  of  interest  shall  not 
exceed  six  per  cent,  per  annum,  aiid  no  higher  rate  shall  be 
taken  or  demanded."  It  will  be  seen  that  the  provisioa  in 
die  Maryland  statute  is  very  similar  to  pur  own  statute,  ex- 
cept as  to  the  rate  of  interest  allowed.  Chief  Justice 
Taney,  before  whom  a  case  was  brought,  involving  the  con- 
struction of  this  provision  of  the  Maryland  statute,  says: 
"These  words  are  free  from  all  ambiguity;  they  prohibit, 
in  plain,  positive,  and  direct  tenns,  the  taking  or  demand- 
ing of  more  than  six  per  cent,  interest.  *****  Can 
a  contract,  by  which  a  higher  interest  is  taken  or  demanded, 
be  enforced  in  a  court  of  justice !  It  is  true,  the  Constitu- 
tion does  not  say,  in  express  terms,  that  such  a  contract  shall 
be  void,  nor  was  such  a  provision  necessary  to  invalidate  it; 
for  it  is  well  settled,  by  a  multitude  of  decisions  in  this  coun- 
try and  in  £i'.gland,  that  a  contract  to  do  an  act  forbidden  hy 
law  is  void,  and  cannot  be  tnforced  in  a  court  of  justice." 
He  further  saya:  "We  do  not  stop,  at  present,  to  refer  to 
judicial  decisions  to  support  this  proposition.  Many  cases  to 
that  effect  are  cited  in  the  opinions  delivered  by  the  Supreme 
Court  of  the  United  States  in  The  Bank  of  the  United  States 
V.  Owens  (2  Pet.  527) ;  and  we  are  not  aware  of  any  decis- 
ions in  any  court  in  which  a  contrary  doctrine  has  been  held. 
Indeed,  in  a  State  where  the  legislative,  executive,  and  judic- 
ial departments  are  separated,  it  would  render  all  law  unceT^ 
tain  and  ineffectual  if  the  judicial  ponor  enforced,  in  whole 
or  in  part,  the  performance  of  a  contract  to  do  an  act  which 
is  altc^ther  forbidden  by  the  Constitution  or  laws  of  the 
State."  "  ,  . 
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Tbe  cottngel  for  Chapman  further  contended  that  t^e  chat- 
tel mortgage  in  this  case  passed  the  title  to  the  personal  prop- 
er^ to  Shaker,  and  that  the  plaintiff  became  the  absolute 
owner  dieieof  upon  default  being  made  hy  Watkins,  the 
mortgagor. 

It  is  no  donbt  tme  that  et  commcm  law,  a  mortgage  of 
chattels  vested  t^e  title  in  the  mortgagee,  and  after  default 
hj  the  mortgagor,  the  title  of  the  mortgagee  was  absolute; 
but  under  the  statate  he  is  not  entitled  to  the  possession  of 
tbe  chattels  as  a  matter  of  right  until  condition  broken  (Mis. 
Laws  C.  40  g  1)  ;  and  it  appears  from  tlie  different  sections 
of  the  statute  Ln  regard  to  chattel  mortgages,  that  they  sim- 
ply create  a  lien  upon  the  property  mortgaged  in  favor  of  the 
iQortgagee,  and  do  not  vest  any  title  without  foreclosure. 

The  second  question  raised,  and  the  one  that  affects  tiie' 
appellants,  Johnson  and  Spaulding,  iuTolvea  a  constmction 
of  §  3  of  the  Usury  Law.     That  section  provides  as  follows: 

"If  it  shall  be  ascertained  in  any  suit  brought  on  any  con- 
tract, that  a  rate  of  interest  has  been  contracted  for  greater 
than  has  been  authorized  by  this  chapter,  eta,  •  •  • 
the  design  of  which  is  to  obtain  for  money  so  loaned,  or  for 
debts  due  or  to  become  due,  a  rate  of  interest  greater  than 
ftat  specified  by  the  provisions  of  this  chapter,  the  same 
sball  he  deemed  usurious,  and  shall  work  a  forfeiture  of  the 
entire  debt  so  contracted,  to  the  school  fund  of  the  county 
where  such  suit  is  brought." 

The  same  section  further  provides  that  the  court  in  which 
BQdi  suit  is  prosecuted,  shall  render  judgment  for  tlie  amount 
of  the  original  sum  loaned  or  tiie  debt  contracted,  without 
interest,  against  the  defendant,  and  in  favor  of  the  State  of 
Oregon,  f«  the  nse  of  the  common  school  fund  of  tiie  county 
where  the  suit  is  brought,  and  against  the  plaintiff  for  ooets 
of  snit,  whether  such  suit  be  contested  or  not 

This  statute  is  somewhat  peculiar  in  its  provisicms;  and 
while  there  is  no  other  one  like  it,  it  is  the  daty  of  the 
court  to  construe  it  in  such  manner  as  to  give  full  effect  to 
the  legislative  will,  within  the    limits    prescribed    by    tbe 
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Ocmstitutioiii  If  the  statute  bad  gone  no  further  on  the  tab- 
jept  thaa  the  second  aection,  then  the  usurioiu  contract  would 
be  Yoid  and  the  borrower  could  keep  the  money.  (Tyler  on 
Usury,  881.)  But  the  third  section  declares  the  effect  of  the  ' 
usury  up<Hi  the  ccmtract,  and  forfeits  the  debt  or  moiiey  in 
ihe  hands  of  the  borrower  (now  beyond  the  reach  of  the 
lender),  to  the  sdiool  fund.  This  is  not,,  strictly  speaking,  a 
penally  for  the  borrower  might,  ha™  paid  the  whole  amount; 
uurious  interest  and  all,  and  no  actiw  could  be  maintained 
against  the  lender,  either  dril  or  criminal.  Nevertheless,  it 
was  the  act  of  loaning  the  money  at  usurious  interest  Uiat  en- 
abled the  ooort,  when  that  fact  was  judicially  ascertained, 
to  forfeit  the  debt  to  the  school  fund;  and  we  think  the  for- 
feiture of '  the  debt  carried  with  it  the  security  as  an  inci- 
dent, for  the  reasMi  that  the  securify  was  tainted  with  usury, 
and  as  it  was  that  taint  that  authorized  and  ui^wered  the 
&>}irt  to  forfeit  the  deb^  it  necessarily  affects  the  security  or 

mciJent  of  the  debt  in  the  same  manner.  

.,  It  was  further  claimed  that  the  court  should  hare  dismiss- 
ed the  snit  on  the  plaintiff's  moticm,  after  the  answer  of  the 
defendant  Watkins  had  been  filed  for  the  reastui  that  a  court 
of  equil^  should  not  decree  a  forfeiture.  .  The  statute  haa 
clothed  tiie  court  with  power  and  made  it  their  duty  to  de- 
clare a  forfeiture  in  cases-  of  this  kind,  and  when  the  plain- 
tiff admitted  that  the  contract  was  oaurious,  the  court  below 
was  bound,  in  obedience  to  the  statute,  to  make  the  decree 
made  in  this  case. 
Decree  affirmed. 


EASPEB  KUBLI,  Treasurer  of  Jackson  County,  Besptmd- 
ent,  T.  £.  MARTIN  et  aL,  Appellants. 

SiATDTi  COTiBTKOSD. — The  Act  to  provide  for  Ote  loaning  of  tomoMm 
Bcbonl  fundi,  nppnmd  December  19tb,  18AG,  i»  CMiitltntlMwl  and 
ralld. 

Appsai.  from  Jackson  Coun^. 

This  is  a  suit  brought  by  Eubli,  treasurer  of  Jacksm 
Cknmty,  to  foreclose  a  mortgage,  executed  in   1866  by  one 
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Home  and  wife,  to  secure  the  payment  of  two  promissory 
notes.  The  appellants,  being  judgment  lien  creditors  of 
Home,  were  made  parties  defendants.  They  demurred  to 
the  complaint,  and  their  demurrers  were  overruled.  They 
then  filed  answers  setting  forth  their  judgments,  and  alleging 
that  the  money  specified  in  the  promissory  notes,  secured  by 
the  mortgage  sought  to  be  foreclosed,  was  a  portion  of  the 
separate  and  irreducible  school  fund  of  the  State,  and  that 
the  county  treasurers  have  no  authority  to  loan  such  fund. 
The  respondents  dem.urred  to  this  answer,  and  the  court  be- 
low sustained  the  demurrer  and  rendered  a  decree  in  con- 
formity with  the  prayer  of  the  complaint  An  appeal  was 
taken  from  this  decree. 

Kahler  4c  Watson,  aatd  Dolph,  Bronaugh,  Dolph  d  Simon, 
for  Appellants. 

H.  K.  Hannah,  and  Thayer  &  Williams,  for  Respondent 

By  the  Court,  MoAbthue,  J. : 

The  legality  of  the  decree  of  the  court  below  depends- upon 
the  constitutionality  of  a  certain  act  of  the  Legislative  As^ 
sembly,  approved  JDecember  19,  1865,  entitled  "An  Act  to 
provide  for  the  loaning  of  common  school  funds,'^  and  which 
is  set  forth  at  length  ia  §  18,  p.  633  of  the  compilation  of  the 
general  laws  for  1872.  The  language  employed  by  the  law 
makers  is  as  follows:  /'The  county  treasurers  of  the  several 
counties  are  hereby  required  to  loan  the  school  fund  in  their 
respective  counties,  at  the  legal  rate  of  interest,  with  security 
by  mortgage  on  real  estate  of  the  value  of  three  times  the 
amount  loaned  provided,  no  money  shall  be  loaned  for  k  lon- 
ger time  than  one  year;  provided  further,  that  the  county 
treasurer  shall  require  the  borrower  to  give  his  note  and 
mortgage  for  the  principal  and  interest,  payable  in  the  same 
kind  of  money,  specifying  whether  the  same  is  coin  or  cur^ 
rency;  and  the  interest  shall  be  paid  annually,  and  when  col- 
lected shall  be  placed  by  the  county  treasurer  in  the  school 
fund  of  the  county ;  provided,  nothing  in  this  chapter  shall  be 
80  construed  as  to  deprive  the  State  of  the  right  to  control  the 
oommon  school  fund  created  by  the  sale  of  school  lands.'* 
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Article  8,  §  2  of  the  Constitution,  after  referring  to  money 
arising  from  certain  sources,  declares  that  the  same  "shall  be 
^et  apart  as  a  separate  and  irreducible  fund,  to  be  called  the 
common  school  fund ;"  and  §  5  of  the  same  article  declares 
that  "the  Governor,  Secretary  of  State,  and  State  Treasurer 
ohall  constitute  a  Board  of  CommissionerB  .for  the  sale  of 
school  and  university  lands,  and  for  tiie  investment  of  the 
funds  arising  therefrom,  and  their  powers  and  duties  shall 
be  such  as  may  be  prescribed  by  law,"  etc 

If  the  act  of  December  Id,  1865,  operates  to  take  away  tbe 
control  of  the  common  school  fund  from  the  Board  of  Com- 
missioners created  by  §  5  of  Ait.  8  of  the  Constitution,  it 
must  be  regarded  as  unconstitutional ;  if  such  is  not  its  oper- 
ation, it  must,  of  course,  be  declared  an  effective  law. 

Had  the  act  been  passed  without  the  third  proviso,  it 
might  have  been  regarded  as  unconstitutional ;  but  we  think 
that  proviso  is  of  sudi  a  character  as  to  warrant  the  conclus- 
ion t^t  the  Legislative  Assembly  did  not  intend  by  the  act  to 
take  away  the  control  of  the  ''separate  and  irreducible  fond" 
from  the  Board  of  Conunissioners.  The  act,  in  effect,  makes 
the  county  treasurers,  in  their  respective  counties,  mere 
agents,  subject  to  tbe  control,  direction,  and  authority  of  tbe 
Board.    Decree  affirmed. 


JOHN  LONG,  Respondent,  v.  ALFRED  SHARP, 
Appellant 

AfPEAL  nou  JusnoE'a  Ooun  —  Jddoheht  roa  Want  or  Axawsa. — 
When  an  answer  is  purposelj  Btricken  out,  or  let  «slde  on  a  trial 
in  Justice's  Court,  and,  defendant  failing  to  file  any  other  answer. 
Judgment  is  rendered  againat  him,  such  judgment,  upon  a  queetioB 
of  defendant's  right  of  appeal,  will  be  considered  aa  a  "judgment  for 
want  of  answer,"  and  not  appealable. 

Ii«u  —  No  JuBisDicTTon  in  Cibcuit  Coubt  to  Awnait  Jxjvawan  B» 
LOW. —  Where  the  Circuit  Court  dismiBaea  an  appeal  for  want  of 
jurisdiction,  it  has  no  authorilf  to  render  any  further  judgnNnt 
than  that  of  dismissal;  and  an  alHrmanee  of  the  Judgment  beknr  bj 
aneh  Circuit  Court  la  error. 

Incu —  Writ  or  Review. —  The  remedr  of  a  party  detmdant  in  Joa- 
tice'a  Court,  whose  answer  has  been  aet  aaids,  i*  by  writ  of  iwriaw. 
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Apfbaz.  from  Linn  Coun^, 

This  action  was  first  begun  and  tried  in  a  Justice's  Cotiit 
to  recover  $150  damages  for  breach  of  a  contract  for  leasing 
a  farm. 

A  part  of  defendant's  answer  waa  stricken  out  on  motion, 
and  a  demurrer  of  plaintiff  to  tbe  remaining  part  was  sus- 
tained. No  further  answer  having  Been  filed,  judgment  was 
rendered  in  favor  of  the  plaintiff,  for  want  of  answer,  for  the 
amount  claimed  and  for  costs  and  disbursements.  From  this 
judgment  the  defendant  appealed  to  the  Circuit  Court,  where 
the  appeal  was  dismissed,  upon  the  ground  that  the  judgment 
appealed  from  was  rendered  for  want  of  an  answer,  and  was 
therefore  not  appealable.  Upon  the  dismissal  of  the  appeal, 
fie  Circuit  Court  affirmed  or  rendered  the  same  judgment 
rendered  in  the  Justice's  Court,  against  the  defendant  and 
his  sureties  on  appeal.  From  this  judgment  defendant  ap- 
peals. 

PoweU  and  Flynn,  for  Appellant 

/.  K.  Weatherford  and  D.  R.  N,  Blackburn,  for  Kespond- 

eat 

By  the  Court,  Pan*,  J. : 

It  is  claimed  by  counsel  for  appellant  that,  inasmuch  as  it 
liw  teen  held  by  this  Court  that  a  demurrer  to  a  complaint  is 
a  sufficient  answer,  within  the  meaning  of  §  526  of  the  Code 
"^  Civil  Procedure,  to  authorize  an  appeal  to  the  Supreme 
tourt  from  the  judgment  of  the  Circuit  Court  thereon,  that 
't  must  follow  that  the  same  rule  would  apply  to  an  appeal 
«om  a  justice  of  the  peace  to  the  Circuit  Court. 

This  position  of  counsel  is  based  upon  the  fact  that  §  67 
?5  *^*«  Justice's  Code,  which  provides  for  appeals  to  tie 
'Hvnijj  Court,  is  very  similar  to  the  provisions  of  §  526  of 
^  Code  of  Civil  Procedure,  providing  for  appeals  to  the 
'^Pi^me  Court,  bo  far  as  the  kind  of  judgment  from  whidi 
7^  *ppeal  will  lie  is  concerned.  Because  each  section  r^ 
^*T^d  to  declares  that  an  appeal  will  lie  from  a  judgment 
■^aich  is  not  given  for  want  of  an  answ^,  it  would,  upon  the 


^40  Long  v.  Shabp.  [6  Oregtm 

first  impression  and  without  looking  beyond  these  two  parti- 
cular sections,  appear  that  the  same  rule  of  practice  ahoold 
applj  in  the  one  case  as  in  the  other. 

But,  looking  at  the  different  provisions  on  &e  subject  of 
appeals  to  the  Supreme  Court,  and  of  appeala  to  the  Circuit 
Court,  and  considering  the  diversi^  of  the  objecte  and  re- 
sults of  an  appeal  in  the  one  case,  from  those  in  the  other, 
we  think  there  is  ample  reason  for  inquiring  whether  it  can 
be  reasonably  supposed  that  the  law-maker  intended  that 
the  practice  should  be  the  same  in  each  of  tiie  cases  sug- 
gested. 

In  an  appeal  to  the  Supreme  Court  in  a  law  case,  only 
questions  of  law  can  be  reviewed ;  and  after  the  cause  has 
heen  heard  and  determined  on  appeal,  if  any  further  inquiry 
into  the  facts  of  the  case  is  required,  the  cause  is  remanded 
to  the  court  below,  wiUi  directions  to  proceed  accordingly. 
But  on  an  appeal  to  the  Circuit  Court  the  case  is  tried  de 
novo,  on  substantially  the  same  issues  as  were  tried  in  the 
court  below,  and  the  judgment  of  the  appellate  court  is  a 
finality ;  and  the  law  does  not  seem  to  contemplate  that  the 
lower  court  from  which  the  appeal  originated,  should  have 
anything  more  to  do  with  the  case.  The  case  must  either  be 
tried  in  the  appellate  court,  on  the  issues  made  in  the  court 
^low,.  or  new  issues  must  be  formed  and  tried  for  the  first 
time  in  the  appellate  court — the  latter  of  which,  we  think,  is 
not  contemplated  by  Chapter  9  of  the  Justice's  Code.  Tlifre 
is  no  authority  in  that  chapter,  or  elsewhere,  to  remand  a 
cause  to  the  court  below,  to  form  and  try  the  issues  which 
may  be  tendered;  because  the  law  contemplates  that  the  is- 
sues shall  be  joined  before  the  case  is  appealed,  and  no 
change  of  the  issues  is  allowed  which  will  introduce  a  new 
cause  of  action  or  defense.     (Civil  Code,  §  80.) 

Although  a  "judgment  for  want  of  an  answer,"  in  its 
limited  technical  sense,  may  properly  be  held  to  embrace 
only  those  cases  where  the  defendant  has  been  duly  served 
with  process,  and  where  the  defendant  is  in  default  in  mak- 
ing, or  attempting  to  make,  defense  therein,  and,  in  fact, 
hy  bis  acquiescence  in    the   proceedings    against  him,  vir- 
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tyally  confesses  pIsiotifF's  right  to  recover,  yet  we  think  the 
tenn  has  ^  more  unlimited  and  comprehensive  signification 
in  the  sense  in  which  it  is  used  in  §  67  of  the  Justices*  Code. 
It  is  a  well  recognized  rule  of  statutory  construction  that, 
in  determining  what  is  intended  by  any  given  part  of  a  stat- 
ute, the  court  should  take  into  consideration  the  whole  of  the 
statute  on  that  subject,  and  keep  in  view  the  objects  intended 
to  be  affected  by  the  law,  and,  if  possible,  so  construe  it  as  to 
give  eifect  to  every  part  of  such  law. 

,  From  a  consideration  of  the  whole  of  the  provisions  of 
chapter  9  of  the  Justices'  Code,  we  tJiink  it  is  apparent  tbat 
the  law-makef  never  contemplated  the  trial  of  a  cause,  like 
the  one  at  bar,  in  the  Circuit  Court  for  \he  first  time.  By 
the  ruling  of  the  justice  of  the  peace,  the  answer,  which  had 
been  filed  by  appellant  in  this  case,  had  been  stricken  out  and 
eet  aside;  and  the  defendant,  declining  to  further  answer  or 
plead,  judgment  was  rendered  against  hira  as  for  want  of  an 
answer.  If  the  answer  was  insufiicient,  the  justice  properly 
treated  it  as  no  answer,  and  properly  rendered  judgment 
against  appellant  as  for  want  of  an  answer.  If  any  error  was 
committed  by  the  justice,  it  was  an  error  of  law  which  could 
be  most  conveniently  corrected  by  writ  of  review,  where  th«. 
Court  has  anthori^  to  remand  the  cause  for  sach  further  pro- 
ceedings as  the  nature  of  the  case  and  the  ends  of  justice  may 
require.  In  its  broader  and  more  comprehensive  sense,  the 
jndgment  in  this  case  was  a  "judgment  for  want  of  answer;" 
and  eaeb  a  judgment  as  the  law-maker  contemplated  should 
be  leriewed  by  writ  of  review,  and  not  by  appeal  to  the  Cir^ 
cnit  Court. 

And  the  correctness  of  this  view  is  still  more  apparent 
when  we  take  into  consideraticn  §  119  of  the  Justioes'  Code, 
which  is  in  these  words  "No  provision  of  this  act,  in  relation 
to  appeals,  or  the  right  of  appeal,  in  either  civil  or  criminal 
cases,  must  be  construed  so  as  to  prevent  either  party  to  a 
jadgment  given  in  a  Justices'  Court  from  having  the  same  re- 
viewed in  the  Circuit  Court  for  errors  in  law,  appearing 
upon  the  face  of  such  judgment,  or  the  proceedings  connected 
therewitii,  as  provided  in  Title  I  of  Chapter  7  of  the  Code  of 
Civil  Piwedure." 
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It  follows  from  this  view  of  the  case  that  an  appeal  would 
not  lie  from  the  judgment  in  question  to  the  Circuit  Court, 
and  consequently  that  the  Circuit  Court  committed  no  error 
in  dismissing  the  appeal  for  want  of  jurisdiction. 

But  it  appears  that  the  Circuit  Court,  after  diemissing  die 
attempted  appeal  of  defendant  for  want  of  jurisdiction,  pro- 
ceeded to  render  judgment  againat  the  defendant  and  his 
sureties  for  the  amount  of  the  judgment  in  the  Justice's 
Court,  and  costs  and  disbursements.  This,  we  think,  was  er- 
ror. The  Circuit  Court,  having  failed  to  acquire  jurisdic- 
tion over  the  cause  on  an  attempted  appeal  from  a  judgment 
from  which  no  appeal  would  lie,  had  no  authoritj  to  move  in 
the  matter,  except  to  dismiss  the  case,  or  strike  it  ofF  the 
docket,  as  being  improperly  there,  (ff.  E-urUy,  County 
Judge  of  Yamhill  Co.,  v.  J.  F.  Bewley.) 

So  much  of  the  judgment  below  as  dismissed  the  appeal  is 
affirmed,  and  as  much  of  it  be  affirmed  the  judgment  render- 
ed in  Justice's  Court  is  reversed. 


J.  J.  WHITNEY,  District  Attorney,  Respondent,  v.  WIL- 
LIAM DARROW,  SUSAN  WHITLEY  and  WIL- 
LIAM DELANEY,  AppeUants. 

Umdebtakihq — Oiorm)  wobdb  mat  BB  Sijffued,  when. — In  mn  metton. 
upon  nn  undertaking  where  the  obligors  bound  theniMlre*  In  tlw  «aaa 
of  "flve  hundred"  but  omitted  to  use  the  word  "dollars :"  Held,  that 
the  nndertaking  must  b«  mnstnwd  in  connectioB  with  th«  at*tiito 
which  authorised  it;  that  the  omitted  word  nwy  be  luppllad  aad  ths 
initrunient  read  ■•  though  it  had  baen  czpreMad. 

Appbaz.  from  Marion  ConaQr. 
The  facts  are  stated  in  the  opini<m  of  the  Court. 
Knight  t&  Lord,  for  Appellants. 
J.  J.  Whitney,  for  Respondent 
By  the  Court,  Bgssbtt,  J. : 

This  action  was  to  recover  five  hundred  dollars  on  sn  un- 
dertaking which  is  as  follows: 
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"/n  the  Recorder's  Court  for  the  city  of  Salem,  Marion 

County,  State  of  Oregon : 
"Before  Jameft  Coffey,  Recorder  and  ex  officio  Justice  of 
the  Peace. 

Static  of  Oregon    \ 

V.  V  Undertaking. 

Frank  Hibleb.  ) 
"An  order  having  been  made  on  the  24th  day  of  March, 
1874,  by  James  Coffey,  said  recorder  of  the  city  of  Salem 
in  said  county  and  State,  that  the  said  Frank  Hibler  be  held 
to  answer  upon  a  charge  of  arson,  upon  which  he  has  been 
duly  admitted  to  bail  in  the  sum  of  :five  hundred  dollars,  wo, 
William  Darrow  of  the  county  of  Polk,  State  of  Or:gon, 
farmer,  and  Susan  Whitley  and  William  Delaney  of  Marion 
County,  Oregon,  hereby  undertake  that  the  above-named 
Frank  Hibler  shall  appear  and  answer  the  charge  above  men- 
tioned, in  whatever  court  it  may  be  prosecuted,  and  shall  at 
all  times  render  himself  amenable  to  the  orders  and  process 
of  the  court,  and,  if  convicted,  shall  appear  for  judgment  and 
render  himself  in  execution  thereof,  or,  if  he  fail  to  perform 
either  of  these  conditions,  we  will  pay  the  State  of  Oregon 
the  sum  of  five  hundred. 

''William  Darrow, 
''Susan  Whitley, 
"William  Delaney/' 
"State  of  Oregon,  1 

County  of  Marion.  J 
"We,  William  Darrow  and  Susan  Whitley  and  William 
Delaney,  sureties,  each  for  himself  being  duly  sworn,  do  de- 
pose and  say  that  we  are  residents  and  householders  within 
the  State  of  Oregon ;  that  we  are  each  worth  the  sura  of  five 
hundred  dollars,  exclusive  of  property  exempt  from  execu- 
tion and  over  and  above  all  debts  and  liabilities. 

"William  Darrow, 
"Susan  Whitley, 
"William  Delaney.*' 
"Subscribed  and  sworn  to  before  me,  this  the  24th  day  of 
March,  a.  d.  1874.  James  Coffey, 

"City  Recorder.^' 
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The  oCHDplaint  further  avers  that  the  said  Hibler  was  af- 
terwards, at  the  June  term,  1874,  of  the  Circuit  Court  foe 
Marion  County,  indicted  by  the  grand  jury  of  eaid  Mariwi 
County  for  the  crime  of  arson ;  that  said  Hibler  failed  to  ap> 
pear  as  required  by  said  undertaking;  that  said  defendants 
failed  to  produce  said  Hibler  after  being  duly  called,  and 
that  default  was  duly  entered  against  them. 

Aj^llant  Delaney  demurred  to  the  complaint,  on  the 
ground  that  it  did  not  state  facts  suEScient  to  constitute  ■ 
cause  of  action.  The  court  overruled  the  demurrer  and  ten* 
dered  judgment  in  favor  of  respondent  for  the  amount  claim* 
ed  in  the  complaint,  from  which  judgment  Delaney  appcall 
to,  this  Court.  , 

The  only  question  presented  in  this  caae,  is  whether  th* 
undertaking  sued  on  is  invalid  on  account  of  the  omission 
of  the  word  "dollars"  after  the  word  "five  hundred,"  in  tho 
penal  part  of  the  imdertaking.  In  every  other  respect,  the 
undertaking  is  perfect  Instruments  of  this  kind  are  treated 
as  simple  contracts  between  the  parlies  signing  them  and  the 
State.    (8taie  v.  Hays,  2  Or.  314.) 

It  18  a  rule  of  constniction  that  a  contract  should  be  sup- 
ported, rather  than  defeated,  and  the  law  frequently  sijip- 
plies,  by  its  implicatioua,  the  want  of  express  agreements  be- 
tween the  parties.  The  general  ground  of  a  legal  implication 
is  that  the  parties  to  the  contract  would  have  expressed  that 
which  the  law  implies  had  they  thought  of  it 

The  appellant  insists  that  upon  the  face  of  the  undertak- 
ing, he  is  not  liable  on  account  of  the  omission  of  the  word 
"dollars"  therein,  and  relies  mainly  on  the  case  of  Spencer  v, 
Buehanan,  cited  in  15  Ohio  Reports,  p.  573.  But  we  think 
the  weight  of  authority  as  well  as  the  better  reasoning  is 
against  this  case.  Story,  on  Contracts,  says  that  the  first  ml* 
of  exposition,  which  originates  and  governs  every  other  rule, 
requires  that  the  contract  shall  be  so  interpreted  as  to  give  ef- 
fect to  the  intentions  of  the  parties,  as  far  as  it  is  legal  and 
mtitually  understood.  Whenever  such  intent  can  be  distinct- 
ly ascertained,  it  will  prevail,  not  only  in  cases  where  it  i» 
not  fully  and  clearly  expressed,  but  also  even  where  it  «»• 
tradicts  pnrticnlar  terms  of  the  agreement    Thus,  where  the 
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coiidition  of  a  bond  for  payment  of  money  was  that  the  bond 
ahould  be  void  if  the  inoney  was  not  paid,  it  was  held  to  bd 
wholly  inconsistent  with  the  nature  of  the  bond  itself,  and 
the  word  "not*'  was  therefore  rejected,  leaving  the  bond  in 
fall  force  as  a  perfect  co^ntract 

The  same  rule  applies  to  cases  where  an  evident  mistake 
has  been  made  in  an  instrument.  Thus,  an  agreelnent  to 
(Convey  "the  Hawkins  lot,  containing  one  hundred  aicpes,*' 
was  held  to  convey  the  whole  lot  set  off  to  Hawkins,  and  an- 
swering to  the  general  description,  although  it  contained  one 
hundred  and  six  acres.  80,  also,  where  a  bond  was  ^ven 
conditioned  to  pay  one  hundred  pounds  by  six  equal  install** 
ments  on  certain  specified  days,  ^^ntil  the  full  sum  of  one 
pound  should  be  paid,"  the  court  allowed  the  word  '*hundi»d* 
to  be  inserted  after  "one,''  in  order  to  give  effect  to  the  evi- 
dent intention  of  the  parties.    (Story  on  Con.  §  686.) 

This  undertaking  was  ^ven  under  §  255  of  the  Criminal 
Code,  which  is  as  follows:    "The  taking  of  bail  consists  in 
the  acceptance  by  a  competent  court  or  magistrate  of  the  un- 
dertaking of  sufficient  bail  for  the  appearance  of  the  defen'd- 
ant  according  to  the  terms  of  the  undertaking,   or  that  the 
hail  will  pay  to  the  State  a  specified  sum  of  money."    The 
sum  specified  in  the  order  admitting  Hibler  to  bail  in  this 
case  was  five,  hundred  dollars,  as  shown  by  the  recital  in  the 
Qiidertaking,  and  it  clefirly  appears  that  the  officer  intended 
to  require  and  th^  bail  to  make  an  undertaking  in  Ihat  sum. 
^^  Supreme  Court  of  California,  in  a  sihiilar  case,  declared 
the  undertaking  to  be  an  original  independent  contract  on  the 
part  of  the  sureties,  and  that  it  must  be  construed  in  oonnec- 
U.qrx    ^^ith  the  statute  which  authorizes  it     The  court  said: 
^oo"k5ng  at  the  undertaking  and  the   statute,    no  one   can 
;   ^t>t;   as  to  what  was  the  intention  of  the  parties.    This  be- 
^S   80,  the  omitted  word  may  be  supplied,  and  the  contract 
^^^   a.8  though  it  had  been  expressed.'*     (Prankee  v.  Stem, 
^  CJal.  168.) 

^*.  '^as  further  said  in  the  same  case,  thiat  '*When  the 
^o^B  of  a 'bond  dre  riot  tfuffitiently  explicit,  or,  if  literally 
^^^fitrned,  the  words  would  be  nonsense,  it  must  be  con- 
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atmed  with  refei^nce.  to  the  iotention  of  the  parties.  In  do- 
,ing  ibis,  it  ia  allowable  to  depart  from  the  letter  of  the  con- 
ditioQ  to  reject  iofienaible  words,  and  to  supply  obvunis  amis- 
nona." 

In  the  case  of  Coles  v.  Htdeme  (8  Sam.  &  Cresa.  668), 
referred  to  in  the  Califoniia  case,  the  action  was  commenced 
upon  a  bimd,  the  condition  of  which  recited  an  indebtedness 
,  in  various  sums  of  money,  which  were  stated  ia  pounds  ster- 
ling. In  the,  obligat<wy  part  of  the  bond  the  word  "pounds" 
Wfs  omitted.  In  holding  the  bonid  good,  Lord  Tenterden, 
Chief  Justice,  said :  "In  ever^  deed  there  must  be  such  a  de- 
gree of  moral  oertainty  as  to  leave  in  the  mind  of  a  reason- 
able man  no  doubt  of  the  intent  of  the  parties.  The  question 
in  this  case  is  wheUier  there  is  in  tliie  bond,  that  degree  of 
moral  certainty  as  to  the  apecies  of  money  in  which  the  party 
intended  to  become  bound.  I  thought  at  the  trial  there  was. 
The  obligatory  part  of  the  bond  purports  that  the  obligor  ia 
tp  become  boimd  for  seven  thousand  seven  hundred.  No 
species  of  money  is  mentioned.  It  must  have  been  intended 
tljiat  h^  should  become  bound  for  some  species  of  money.  The 
question  is,  whether  from  the  other  parts,  of  the  instrument 
we  CSB-  collect  what  was  the  species  of  money  which  the  party 
intended  to  bind  himself  to  pay."  And  looking  at  the  recitals 
in  the  conditions  of  the  bond,  and  seeing  that  they  were  to 
pay  pounds  sterling,  he  further  said:  "That  beiog  so,  I  can- 
not entertain  a  doubt  that  the  intention  was  that  the  obligor 
pihould,  in  order  to  secure  the  payment  of  those  sums,  be- 
come, bound  in  a  penalty  consisting  also  of  pounds  sterling; 
and  if  that  were  the  intention,  then  the  bond  ought  to  be  read 
as  if  the  word-  'pounds'  were  inserted  in  it." 

In  the  same  case,  Bayley,  J.,  said:  "It  has  been  decidrd 
that  in  the  furtherance  of  the  obvious  intent  of  the  parties, 
even  a  blank  may  be  supplied  by  a  deed.  In  Waugh  v. 
Russell  (1  Marshall,  214),  the  word  'hundred'  was  omitted 
in  the  latter  part  of  the  condition  of  a  bond.  It  was  held 
that  it  might  be  supplied,  and  that  in  pleading  the  bond 
might  be  described  according  to  its  legal  effect,  as  if  the 
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word  hundred'  bad  been  inserted  in  it.  I  think  in  this  pajse^.  ' 

that  it  IB  obvious  that  the  obligor  meant  to  bind  himseU  ii^  a 
penal  sum  consisting  of  pounds  sterling,  and  therefore^  that 
the  omssicm  of  the  word  ^pounds'  may  be  supplied." 

In  a  case  in  Louisiana  a  bond  was  perfect  in  evei^irespcct 
except  that  in  the  penal  part,  after  the  words  "fourteen  hun- 
dred and  ten,**  the  word  ^'dollars''  was  omitted;  but' lie  bbhd 
having  been  given  pursuant  to  a  judge's  order  directing  one 
in  the  sum  of  fourteen  hundred  dollars,  the  court  thought  the 
omission  a  mere  clerical  enror^r  which  might  be  supplied  even 
in  an  action  on  the  bond,  when  there  existed  as  high  or  higher 
evidence  by  which  to  act    (6  Mort  La.  R,  N.  8;  494.) 

We  think^  in  f  iew  of  the  lact  that  there  is  a  recital  in  the 
imdertakis^  that  Hibler  had  been  admitted  to  bail  in  the 
mun  of  five  hundred  dollars,  and  that  the  whole  undertal^ln^ 
is  perfect^  except  that  one  word  is  omitted  in  a  blank,  tjt^ere 
can  be  no  doubt  «a  to  the  intention  of  the  parties.  This  ])^- 
bg  80,  the  weight  of  authority  juatifies  the  supplying  of  the 
omission* 

Judgment  affirmed. 


J.  MOSEB,  Respondent,  v.  N.  JENBHTS,  Appellant    i 

BxpLETm. — The  action  for  the  recovery  of  personal  property,  under  the 
Code,  is  substantially  the  former  action  of  replevin,  and  Is  governed 
hy  the  same  principles  and  rales,  espedally  in  relation  to.  demand 
and  ref taal. 

Idkh  —  AFVTDAvrr  fo  Part  or  the  Fubaoinos. — ^The  affidavit,  under 
which  an  immediate  delivery  is  sought,  is  no  part  of  the  pleadings, 
and  the  facts  therein  set  forth  form  no  part  of  the  issues  in  the 


VtMAmKQB Coif  jUNonvB  Denials. — ^No  issues  can  be  raised  by  con- 
junctive and  literal  denials. 

Appeal  —  What  Amendments  not  Allowed  on.  —  Upon  an  appeal 
from  an  inferior  court  to  the  Circuit  Court,  no  amendment,  which 
substantially  changes  the  issues  raised  and  tried  in  the  inferior 
court,  can  be  allowed. 

Appeai.  from  Marion  County. 

This  is  an  action  hy  Moser  to  recover  certain  personal 
pioperty  owned  by  him,  alleged  to    have    been    wrongfully 
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taken  and  detained  by  Jenkina.  It  was  originally  bronglit  in 
a  Justice's  Court,  and  after  judgment  was  dulj  appealed  to 
the  Circuit  Court  In  the  Circuit  Court,  Moser  bad  a  ver- 
dict in  his  favor,  and  recovered  judgment  tbereon,  from 
which  Jenkins  appeals. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

P.  O.  StUlivan  and  E.  L.  Eastham,  iot  Appellant. 

Mallory  d  Shaw,  for  Bespondent 

By  the  Court,  MoAbthub,  J. ; 

Section  206  of  the  New  Yoifc  Code,  and  §  609  of  the  Cal- 
ifornia Code,  are  almost  identical  with  §  180  of  the  Code  of 
Oregon.  They  differ  only  as  to  the  time  within  whid  an 
immediate  delivery  of  the  property,  the  subject  of  the  action, 
call  be  claimed  by  the  plaintiff.  Such  being  the  fact,  §  130 
mtlst  be  viewed  in  the  light  of  the  New  York  and  California 
cases.  In  the  absence  of  any  precedents  of  this  Court,  we 
cannot  but  regard  all  the  well-considered  cases  in  New  York 
and  California  as  authorities  binding  upon  us.  The  view 
taken  by  the  New  York  courts  is,  that  the  action  given  by  the 
Code  for  the  delivery  of  personal  property  is  substantially 
the  former  action  of  replevin;  changed,  indeed,  in  its  name, 
ajid  modified  in  its  form,  but  in  its  principles  and  objects 
identical.  (MeCurdy  v.  Brown,  1  Cuer,  105.)  There  were 
no  substantial  changes  made  as  to  the  requisites  of  maintain- 
ing the  action..  (Scofield  v.  Whitelegge,  49  N.  Y.  261.)  An 
examination  of  the  California  reports  discloses  the  fact  that 
it  is  almost  universally  regarded  as  the  old  action  of  replevin^ 
and  the  word  itself,  as  descriptive  of  the  eharaoter  of  the  ac- 
tion, is  used  in  nearly  all  the  cases. 

The  action  lies  both  in  the  cspU  and  detinet.  Where  goods 
■Qt  chattels  are  wrongfully  taken  the  action  is  in  the  cepit, 
and  when  they  are  wrongfully  detained  it  is  in  the  datinet. 
The  complaint  in  this  action  is  for  both  wrongful  talnng  and 
wrongful  detention.  There  is  no  allegation  of  demand  and 
lefusal;  hence  it  is  ocmtended  \ij  the  appellant's  oounsel 
that  the  complaint  does  not  state  facts  suffieisnt  to  cmsti- 
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tute  a  cause  of  action.  This  position  is  not  well  taken ;  lot 
in  an  action  for  wrongful  taking  and  wrongful  detention  de- 
mand is  not  necessary.  When,  however,  the  plaintiff  relies 
upon  wrongful  detention,  demand  must  be  pleaded  as  well  as 
proved.  When  he  relies  upon  wrongful  taking,  or  upon 
wrongful  taking  and  wrongful  detention,  demand  is  not  nec- 
essary. Nor  is  this  complaint  defective  upon  the  other  point 
alluded  to  in  the  argument  It  alleges  lawful  possession  in 
the  plaintiff,  at  a  certain  time  and  place,  of  certain  penonal 
property,  which  is  su£5ciently  described.  It  is  not  necessary, 
in  an  action  for  the  recovery  of  the  possession  of  personal 
property,  that  the  complaint  should  correspond  with  the  affi- 
davit, which  the  Code  requircis  to  be  made  and  indorsed  in 
the  manner  prescribedi,  before  delivery  can  be  had.  In  such 
affidavit  certain  prescribed  facts  must  be  set  out  and  sworn 
to,  but  they  form  no  part  of  the  issues  in  the  case.  (JTerrv 
gan  v.  Ray,  10  How.  Pr.  E.  218.) 

Passing  to  the  consideration  of  the  answer,  we  find  that  the 
denials  are  in  the  following  form : 

1.  "That  on  the  10th  day  of  April,  1875,  the  plaintiff  was 
lawfully  possessed  of  one  dark  bay  mare  about  six  years  old^ 
and  one  bay  fiorse  about  seven  years  old,  and  one  set  of  two- 
horae  hamesBj 

2.  *T?hat  on  and  ever  since  the  10th  day  of  April,  1875, 
the  defendant  wrongfully  took  and  detained  said  goods  and 
property  from  this  plaintiff; 

8.  "That  he  "still  unjustly  detains  the  same  to  the  damage 
of  this  plaintiff  in  the  sum  of  fifty  dollars,  or  any  other  sum.*' 

It  will  be  observed  that  the  first  and  seconddenials  are  in 
the  conjunctive  form,  and  are  also  what  is  known  as  literal 
denials.  They  are  insufficient  to  raise  any  issues,  and  are 
virtual  admissions  of  the  truth  of  the  allegations  they  were 
intended  to  deny.  (17  Cal.  669 ;  22  Id.  168 ;  ScovUl  v.  Bar- 
ney, 4  Or.  288.)  The  third  denial,  besides  being  a  literal 
denial,  except  aa  to  the  amount  of  damages,  is  insufficient  to 
raise  an  issue  in  relation  to  the  wrongful  taking,  which  is  the 
gist  of  lliis  action. 

Entertaining  the  views  just  expressed  in  relation  to  the 
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pleadings,  we  do  not  deem  it  neceaaai;  to  examine  into  anj 
of  the  errors  complained  of,  except  one  which  will  be  pre»- 
ently  alluded  to;  for  when  a  part^  by  bis  bad  pleadings  baa 
admitted  away  bis  ease,  an;  error  committed  hj  tlie  court 
must  be  regarded  as  innoxious. 

The  exception  alluded  to,  and  the  one  which  we  have  deeni- 
ed  it  neceBsary  to  express  our  views  upon,  is,  that  after  the 
trial  had  begun  in  the  court  below,  the  appellant  moved  that 
he  be  allowed  to  file  an  amended  answer.  The  court  denied 
the  moUon,  and  this  is  charged  as  error.  By  the  proffered 
amended  answer,  the  defendant  sought  to  set  up  a  state  of 
facte  in  justification.  The  Court  properly  denied  .the  motion. 
It  was  it«  duty  to  try  the  cause  on  the  pleadings  substantially 
as  they  came  frwn  the  Justice's  Court;  and  the  amended  an- 
swer tendered  other  issues  entirely.  It  is  only  when  the  pro- 
posed amendment  does  not  substantially  change  the  issues 
tried  in  the  Justice's  Court,  that  the  Circuit  Court  should 
permit  it. 

Judgment  aflSrmed. 


JAMES  TIPPIN,  Bespondent,  v.  THOMAS  M  WARD, 
Appellant 

Emucnoi  —  DrcLASATioirs  and  Aduissiohs,  How  hat  hi  SHowH.^Ja 
an  action  upon  a  contract  for  aupport,  the  affidavit  of  tlw  dafendant, 
made  eulMequent  to  the  alleged  breteh  ot  oontrart,  before  the  oountj 
Judge,  in  a  prooeedin^  to  have  the  pIsintifT  placed  in  the  oountj  poor- 
bouse,  is  HdinU^ible  in  evidence  bb  showing  the  derlsTatiottt  and 
admission*  of  defendant  in  reUtion  to  the  iasuea  lOTolred  In  the  liti- 

NoNSUTT  WILL  NOT  BE  Grantbd,  cnlbss  thxbg  is  an  Entjre  Lack  op 
Evidence. —  A  mse  should  he  submitted  to  the  jury,  unless  there  is 
entire  lack  of  evidence  tending  to  DiBintain  the  isaues  on  Itebalf  of 
the  plaintiff;  or.  unlesa,  upon  the  whole  case  made  by  the  plaintiff 
bimaelf,  it  appears  iieyond  doubt  that  the  plaintiff  has  no  right 
to  recover. 

EvmERCK.  WKAT  wnx  CoNsimm  a  Rctubai.  to  TtcKromt. — In  an  ac- 
tion upon  a  contract  to  support  and  provide  for  an  infirm  peraon. 
wHnt  of  courtesy,  personal  indignities,  and  the  general  demeaDor  of 
defendant  towardn  the  plnintilf,  may  be  luflicifnt  to  show  a  breach, 
on  defendant's  part,  although  he  may  not  have  refused  to  aupporl 
plaintiff  in  direct  terms. 

Measure  of  Dauadeb. — When  tliere  has  been  ■  total  bmch  of  contraet, 
the  plaintiff  may,  if  he  demands  it,  recover  full  and  final  damages 
for  the  future,  as  well  as  the  past,  although  the  period  for  full  i>er- 
formance  has  not  elapsed. 
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Afpeai.  from  Wasco  Coimty. 

This  is  an  action  by  Tippin,  an  aged  and  infirm  person, 
against  Wftrdy'  to  recover  damages  upon  ad  alleged  breach  of 
contract  for  the  support  of  Tippin  by  Ward.  On  the  trial  it 
was  shown  to  prove  the  alleged  breach  by  Ward,  that  a  conver- 
sation; took  place  between  the  parties,  in  whidi  it.  was  pro- 
posed by  Ward  that  Tippin  should  leflEve  Ward's  house  and 
go  on  the  county  as  a  pauper;  to  which  proposal  Tippin  an- 
swered^ ^'Wdl,  I  eait  go;''  that  thereafter  Ward,  who  is  Uk.' 
appellant,  took  Tippin,  the  respondait,  to  the  ooimty  seat,  a 
hundred  miles  distant,  foor  the  purpose  of  having  the  respond)- 
ent  go  upon  the  county;  that  respondent  refusing  so  to  do^ 
was  left  by  appeUant  without  .provision  for  his  support;  that 
thereafter  appellant  appeared  before  the  County  Judge,  and 
made  an  affidavit  in  proceedings  to  place  respondent  in. the 
county  poorhfyuse,  stating  in  a  ctmversation  then  had  with  the 
Circuit  Judge,  thaf  he  could  not,  and  would  not,  support  re- 
spondent any  longer.  Appellant  moved  for  a  nonsuit,  which 
was  refused  by  the  court  The  court  instructed  the  jury  as 
follows: 

'To  establish  a  breach  of  the  alleged  contract,  it  is  not  neo- 
essaiy  that  the  defendant  should  have  by  violence  or  force  ex- 
pelled  the  plaintiff  frran  his  house  and  home ;  ptoper  proof 
that  defendant  sought  to  have  the  plaintiff  taken  and  sup- 
ported by  the  eonnty  of  Wasco,  aild  sent  him  or  brought  him 
to  the  proper  authorities  for  such  purpose,  is  suffieient  to  es- 
tablish a  breadi  of  the  contract 

'^A  contract  of  the  character  declared  on  in  this  action,  be- 
ing an  entire  contract,  your  verdict,  if  you  find  for  the  plain- 
tiff, should  not  only  compensate  the  plaintiff  for  the .  past  in- 
convenience he  has  suffered  from  a  breach  of  the  alleged  eon- 
tract,  but  also  for  the  future  inconvenience  he  may  suffer 
therefrom." 

Eespondent  recovered  judgment  for  $1,000,  fmm  which 
judgment  this  appeal  is  taken. 

The  above  instructions,  and  the  rulings  of  the  court  in 
overruling  tiie  motion  for  a  nonsuit,  and  in  admitting  the 
affidavit  referred  to  in  evidence,  are  relied  upon  as  errors  on 
the  appeal. 
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W.  H.  Sanger,  for  Appellant. 
N.  S.  Qatea  and  J.  C.  Cartwnght,  for  BesptMLcleDt.     - 

B7  the  Couit,  Shattfck,  J. : 

The  admissicm  in  evidence  of  the  affidavit  of  the  appellant) 
made  before  the  oounty  judge,  in  a  proceeding  to  have  the  re' 
Bpondent  placed  in  the  county  poorhonse,  waa  not  error.  The 
making  of  that  afiSdavit,  altlkougb  sabsequeot  in  date  to  the 
alleged  breach  of  contract,  was  an  act  of  the  appellant,  and 
(he  statements  contained  in  the  affidavit  'were  bis  dedaratioii 
and  admissions  relating  to  the  subject-matter  of  the  contract 
involved  in  this  litigatiixi,  and  as  sutdi  vere  clearly  admisai- 
ble  in  evidence. 

The  denial  of  the  motion  for  nonsuit  vas  proper,  because 
the  evidence  which  had  been  introduced  strongly  tended  to 
show  a  breach  of  the  contract  alleged.  The  respondent  h^d 
pat  in  evidence  a  conversation  between  appellant  and  rs^ 
spondent,  wherein  appellant  proposed  to  respondest  that  he 
should  leave  appellant's  bouse  and  go  cm  the  county  as  a 
pauper,  to  which  proposal  the '  respondent,  although  nnwiH- 
ing  to  go,  only  replied,  "Well,  I  can  go."  It  is  ttne,  that 
it  does  not  appear  that  in  this  conTersation,  t2ie  Appellaot 
tn  terms  refused  to  support  reBpondent  any  longer,  but  it  is 
stated  that  the  appellant  then  caused  the  respondent  to  enter 
a  wagon  driven  by  appellant's  son,  and  carried  him  to  the 
county  seat,  when  the  respondent  refosed  to  go  on  the  county, 
and  that  the  respondent,  being  old  (88  years  <rf  age)  add  in- 
firm, and  a  hundred  miles  from  the  residence  of  appellant, 
was  left  by  appellant  at  the  county  seat,  without  !ahy  provis- 
ion for  his  support.  It  was  further  shown  that  about  two 
weeks  after  this  transacti<»i,  appellant  appeared  before  the 
county  judge  and  made  the  affidavit  referred  to  above,  to  the 
effect  that  the  respondent  was  a  pauper,  and  entitled  to  sup- 
port from  the  county,  and  asking  to  have  bim  received  as  one 
of  the  county  poor;  and  in  a  conversation  then  bad  with  the 
eoTinty  judge,  the  appellant  farther  declared  that  he  could 
'Hot  and  would  not  any  longer  support  the  reepondent.  Man- 
ifestly, this  evidence  does  not  show,  nor  tend  very  atrongly  to 


Dec  1876]  Tippiw  v.  Wa^.  453 

show,  that 'the  ireBpondent  consexited  to  leave  appellant^  or 
waived  all  further  claims  on  him  for  support  On  the  con- 
trary, we.  think  that  upon  such  evidence  the  case  ought  to 
have  heen,  as  it  was,  submitted  to  the  jury,  and  they  be  left 
to  say  whether  or  not  there  liad  been  a  breach  of  the  contract 
alleged. 

A  case  should  be  submitted  to  the  jury,  unless  there  is  an 
entire  lack  of  evidence  tending  to  maintain  the  issues  on  be- 
half of  the  plaintiff,  or,  unless  upon  the  whole  case  made  by 
the  plaintiff  hipiself,  it  appears  beyond  doubt  that  the  plain- 
tiff has  no  right  t^  recover. 

The  giving  of  the  instruction  objected  to,  to  the  effect  that 
it  was  not  necessary,  in  order  to  show  a  breach  of  the  alleged 
contract,  that  a  violent  or  forcible  expulsion  of  the  respondent 
by  appellant  from  his,  appellant's  house  should  be  shown,  but 
that  it  would  be  sufficient  to  show  that  appellant  sought  to 
have  the  respondent  taken  and  supported  as  a  pauper  by  the 
county  of  Wasco,  and  sent  him,  or  broug:ht  him,  to  the  proper 
authorities  for  such  purpose,  is  assigned  as  error.    This  pre- 
sents the  question  whether,  admitting  the  contract  alleged, 
^Ae  fact  that  appellant  sought  to  have  respondent  taken  and 
^pported  by  the  eounly  as  a  pauper,  and  actually  sent  him 
^      brought    him,     to    the     proper    authorities    for  that 
/toi-pcse,     would     warrant     the     legal     conclusion      of     a 
^'■^^^.oh     of    the    contract,     withovi    its    further    appear- 
^^T     ^hat  the  respondent  did  not  sanction   such   proceedings. 
'^^     ^hink  that,  prima  facie,  the  fact  assumed  by  the  instruc- 
^o^TM.^  amounted  to  a  breach  of  the  contract    It  was  conduct 
^f^olly  inponsistent  with  the  terms  of  the  contract,  and  in  vio- 
*t^i^^>:xi  of  appellant's  duty,  and  wholly  contrary  to  what  seems 
^    l:fcs»ve  been  the  purpose  of  respondent  in  making  the  oon- 
^'f*  <^*    in  the  beginning.    It  appears  that  the  respondent,   al- 
^^  ^^3=^  an  old  man,  and  without  relations,   fifteen  years  ago, 
^tcix-C'd  into  this  contract  with  appellant  for  the  very  purpose 
^^    ^fc-^v^oiding  the  condition  to  which  this  conduct  of  appellant 
^*«   subjecting  him ;  and,  to  secure  exemption  from  such  a 
i^t^i^  Jx^  gave  up  and  transferred  to  appellant  all  his  property, 
coxisis-ting  of  a  land  daim  and  considerable  personal  proper- 
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ty.  He  IB  now  about  eighty-eight  years  old,  and  quite  in- 
firm, and  the  necessity  for  the  care  and  support,  whidi  he 
had  contracted  for,  is  greatly  increased.  To  allow  the  claim 
of  appellant's  counsel  on  this  point,  it  would  be  necessary  to 
assume,  without  evidence,  that  the  respondent  had  changed 
his  mind — an  assumption  not  required  by  any  rule  of  law  or 
by  any  circumstance  proven  in  this  case.  We  thint  that  the 
instruction  given  was  correct  and  justified  by  the  evidence 
reported. 

The  refusal  of  the  court  below  to  give  the  instructions  ask- 
ed by  appellant's  counsel  is  also  assigned  as  error.  One  of 
these  related  to  the  measure  of  damages,  and  was  not  insisted 
on  in  argument.  Had  this  instruction  been  insisted  on,  how- 
ever, we  should  hold  that  the  measure  of  damages  adopted  by 
the  court  below  was  the  proper  one.  When  there  has  been  a 
total  breach  of  contract,  the  plaintiff  may,  if  he  demands  it, 
recover  full  and  final  damages  for  the  future  as  well  as  the 
past,  although  the  period  for  full  performance  has  not 
elapsed.     (8  Barb.  412.) 

The  other  instruction  asked  was  properly  refused  by  the 
court'  below,  because  it  was  too  general,  and  cannot  be  de- 
clared as  a  rule  of  law.  It  was  this:  "That  no  words  of 
fbe  defendant,  addressed  to  the  plaintiff,  suj^esting  that 
plaintiff  should  remove  from  his  (defendant's)  care  and  pro- 
tection, are  sufficient  under  the  law  to  constitute  a  breach  of 
the  alleged  contract,  unless  at  the  time  defendant  did  refuse 
to  longer  carry  out  the  said  alleffod  agreement  or  contract," 
This  instniction  mif^ht  be  cousiderrd  as  disposed  of  by  our 
opinion  already  expressed  upon  the  instructions  given  and 
excepted  to,  but  we  In.iy  properly  add  a  few  words. 

This  instruction  requires  a  direct  and  positive  refasal  on 
the  part  of  appellant  to  perform  in  order  to  constitute  a 
breach  of  his  contract,  and  does  not  allow  that  a  party  may 
indicate  his  refusal  by  any  words  ^ort  of  direct  and  posi- 
tive terms,  A  reference  to  the  nature  of  the  contract  under 
eonsideration  will  make  manifest  the  error  of  this  instnic- 
tion. The  appellant  had  agreed  to  support,  board,  and 
clothe  respondent,  and  furnish  him  with  a  home  and  the 
necessaries  of  life.     The  provisions   here   stipulated   for   re- 
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quired  on  the  part  of  the  appellant  courteous  and  respectful 
treatment  of  the  respondent;  a  home  w'as  to  be  provided;  a 
place  of  security,  of  comfort,  and  quiet  allowed.  Abuse  and 
personal  indignities,  which  may  be  inflicted  by  words  no  less 
than  by  acts,  were  inconsistent  with  the  idea  of  a  home.  The 
suggestions  of  appellant  concerning  the  putting  of  respond- 
ent on  the  county  as  a  pauper,  might  easily  be  such,  or  the 
tone  and  manner  such,  as  to  destroy  respondent's  peace  and 
quiet,  and  render  his  life  miserable,  and  yet  not  be  in  terms 
a  positive  refusal  to  feed  and  clothe  him. 

Whether  the  words  of  appellant,  on  the  occasion  in  ques- 
tion, amounted  to  a  breach  of  the  contract  or  not,  or  author- 
ized a  conclusion  that  appellant  wished  to  be  understood,  and 
was  understood,  to  refuse  longer  to  keep  and  tahe  care  of  re- 
spondent, was  a  proper  question  for  the  jury  to  decide,  upon 
a  fair  consideration  of  the  circumstances,  relations,  and  de- 
meanor of  the  parties  at  the  time.  We  think,  therefore,  that 
the  instructions  asked  ought  not  to  have  been  given,  and  that 
the  refusal  of  the  court  below  to  give  them  was  not  error. 

The  judgment  of  the  court  below  should  be  aflfctned. 


WILBERT  NOYES,  Appellant,  v.  GEORGE  STAUFF, 

Kespondent. 

SvmorcB. — ^To  prove  a  leasing,  a  paper  was  offered  in  evidence  which 
did  not  describe  the  property  claimed  under  the  alleged  lease,  and 
the  oottit  rejected  such  paper  for  uncertainty;  Held,  that  there  was 
no  error. 

Idem  —  Parol  Evidence  not  Admissible  to  explain  Patent  Ambtou- 
ixr. —  Where  a  paper,  purporting  to  be  a  lease,  does  not  describe  the 
property  leased,  the  ambiguity  is  patent,  and  parol  evidence  is  not 
admissible   to  explain  it. 

Variance. —  The  plaintiff  alleged  a  lease  in  writing  for  two  years: 
Held,  that  he  could  not  be  permitted  to  prove  by  parol  an  agreement 
of  leasing  for  two  years^  for  the  purpose  of  establishing  a  lease  for 
one  year,  valid  under  the  statute  of  frauds. 

Appeal  from  Coos  Connty. 

On  the  3d  of  November,  1874,  defendant  conveyed  to 
plaintiff,  by  deed  containing  a  covenant  of  warranty  against 
mcmnbrances^  lots  5  and  6,  in  the  town  of  Marshfield,  Coos 
County,  Oregon. 
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The  complaint  alleges  that  at  tbe  time  this  deed  was  made 
the  premises  were  not  free  of  incumbrances,  but  that  there, 
existed  at  that  time  an  unexpired  lease  hy  the  defendant  to 
James  Ferry  and  S.  S.  Bailey,  for  the  term  of  two  years, 
from  April  15,  1875,  with  a  privilege  to  Perry  and  Bailey  of 
an  additional  year  after  the  expiration  of  said  term ;  and 
that  by  reason  of  this  incumbrance  plaintiff  had  been  kept.ont 
of  the  possession  of  tbe  premises,  to  his  damage  in  the  siim 
of  two  thousand  five  hundred  dollars,  for  which  lie  praya 
judgment  with  costs. 

The  answer  denies  the  leasing  alleged  by  plaintiff,  or  that 
plaintiff  has  been  kept  out  of  possession  of  the . premises  or 
has  suffered  damages ;  and  for  a  separate  answer  it  alleges 
that  about  the  15th  of  April,  1874,  it  was  agreed  between  de- 
fendant and  Ferry  and  Bailey  that  defendant  would  build 
a  house,  and  that  Ferry  and  Bailey  should  lease  such  house, 
when  it  was  built,  for  two  yeari,  with  the  privilege  of  one 
year ;  that  in  pursuance  of  this  agreement  Ferry  and  Bailey, 
became  tenants  of  defendant  in  the  premises  in  controversy 
and  were  so  in  possession  at  the  time  of  the  purchase  by 
plaintiff;  that  plaintiff  took  with  full  knowledge  of  such  pos- 
session, and  agreed  to  accept  Ferry  and  Bailey  as  his  tenants, 
and  receive  rent  from  them. 

The  reply  denies  tbe  matter  set  up  in  tbe  separate  answer. 
Upon  the  trial  the  plaintiff  offered  in  evidence  the  following 
writing : 

"We,  the  parties  of  the  second  part,  agree  with  Q«orge 
Stauff,  the  party  of  the  first  part,  to  furnish  one  man  to  per- 
form labor  on  the  said  bouse  which  is  to  be  in  constructicm 
as  soon  as  possible ;  the  labor  of  said  man  is  to  be  confined 
strictly  to  the  finishing  of  the  dining-room  and  kitchen  of 
said  house  as  soon  as  the  building  is  inclosed.  We,  the  par- 
ties of  the  second  part,  do  further  agree  with  George  Stanff, 
the  party  of  the  first  part,  to  lease  and  to  rent  the  said  house 
for  the  term  of  two  years,  with  the  privilege  of  one  year,  at 
the  rate  of  forty  dollars  per  month,  the  said  rent  to  he  pud 
monthly  in  advance.  "Georqe  Stauff, 

"S.  S.  Bailey, 
"James  Feket." 
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The  genuinenees  of  this  paper  was  admitted ;  but  on  objeo- 
tion  by  defendant  it  was  excluded  by  the  court.  The  defend- 
ant recovered  judgment  for  his  costs  and  disbursements,  from 
whidi  judgment  this  appeal  is  taken. 

/.  F.  Watson,  for  Appellant 

W.  B.  WUlis,  for  Respondent 

By  the  Court,  Psim,  J. : 

This  is  an  action  to  recover  damages  for  a  breach  of  war- 
ranty in  a  deed  against  incumbrances  upon  certain  lots  sold 
to  plainti£F  by  defendant 

The  principal  issue  of  fact  raised  by  the  pleadings  is,  as 
to  the  existence  of  a  valid  and  unexpired  lease  for  a  term  of 
two  year%>  upon  the  lots  in  question.  The  first  assignment  of 
error  contained  in  the  notice  of  appeal  is,  "that  the  court  er- 
red in  overruling  plaintiff's  demurrer."  This  assignment 
was  not  relied  upon  in  the  argument  by  counsel  for  plaintiff. 
If.  however,  there  was  error  in  overruling  the  demurrer  of 
plaintiff,  it  was  waived  by  replying  and  going  to  trial. 

The  principal  objections  to  the  ruling  of  the  court,  which 
appear  to  be  relied  upon  by  plaintiff,  are  as  follows : 

"2.  The  court  erred  in  rejecting  evidence  offered  by  plain- 
tiff.'^ 

"8.  The  court  erred  in  sustaining  the  objection  by  defend- 
ant to  the  admission  as  evidence  of  the  writisg,  purporting  to 
be  a  lease,  contained  in  the  bill  of  exceptions." 

The  rejection  of  the  paper  purporting  to  be  a  lease  was,  we 
think,  correct  upon  two  grounds:  First  Such  paper  doecf 
not  contain  any  description  whatever  of  the  premises  alleged 
to  have  been  leased,  by  which  it  could  be  ascertained  that  any 
reference  was  had  to  the  lots  in  question — ^it  does  not  even 
appear  that  such  lots  are  in  the  State  of  Oregon;  and  this  pa- 
per is,  therefore,  void  for  uncertainty,  and  was  properly  re- 
jected. (7  Ind.,  717.)  Second.  Said  document  is  not  a 
lease,  but  a  mere  agreement  on  the  part  of  Ferry  and  Bailey 
to  lease  some  house  "to  be  in  construction.*'  It  contains  no 
promise  or  agreement  on  the  part  of  defendant  to  let  diem 
have  the  premises. 
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The  parol  eyideaoe^  offerect  bj  plaintiff  to  explain  the  pa- 
per  and  to  identify  the  property  intended  to  be  embraced  by 
said  document,  waa  all  properly  rejected,  as  it  does  not  ap- 
pear to  contain  a  latent  ambigui^;  the  ambiguity  is  patent, 
and  parol  evidence  is  not  admissible  to  explain  it  (1 
Grcenl.  on  Ev.  §  301 ;  4  Mass.-  905 ;  T'Cranch,  167.) 

But  it  is  further  claimed  that  a  parol  lease  for  one  year 
would  be  valid  under  the  statute  of  frauds,  and  that  partd 
evidence  ought  to  have  been  admitted  to  prove  such  a  leflBe. 
This  we  think  would  have  been  improper  under  the  state  of 
the  pleadings.  The  incumbrance  alleged  in  the  complaint 
was  a  written  lease  for  the  term  of  two  jcara.  ,lf  plaintiff 
had  desired  to  prove  a  different  incumbrance  than  the  one 
complained  of,  he  should  have  obtained  leave  to  amend  his 
complaint. 

Any  evidence  tending  to  show  tie  rental  value  of  the  prem- 
ises waa  proper  for  tiie  purpose  of  showing  the  damages ;  but, 
as  plaintiff  failed  to  prove  any  incumbrance,  the  evidence  was 
immaterial,  and  its  rejection  could  work  no  injury  to  the 
plaintiff. 

No  substantial  error  appearing  in  the  case,  the  judgment  is 
afGrraed. 


JOHN  SOUTHWELL,  Keapondent,  v.  JOSEPH 
BEEZLEY,  Appellant. 

HoNBcn  wnx.  not  bb  Qbaitted  whiib  mnot  n  art  Snamct. —  A 
cause  should  be  submitttd  to  the  jnrj,  uplesa.  tfaere  iB  an  eotire  ItA 
of  evidence  to  establish  the  allej^tioiit  of  plaintilTi  eomplaiDt. 

COHTBACT,  Separable  ob  Entire. — Tlie  question  as  to  whether  a  contract 
is  entire  or  separable,  depends  to  some  extent  npon  the  intAiitioii 
of  the  partieB.  and  tbia  must  be  discovsred  in  each  eaaa  bjr  ooiuidn^ 
Ing  the  language  employed  and  the  subject-matter  of  the  contract. 

BiPABABix  Co.vTBACT,  IK  FART  BAD. —  When  K  coDtT«ct  bad  m  part  ia 
■eparable,  the  court  will  enforce  the  valid  part.  Where  there  is  no 
imputation  of  malum  in  se,  the  bad  parts  will  not  affect  the  good. 

Btatutk  of  FRAroa. — Where  the  partiee  must  have  expected  that  the 
ooatract  would  not  be  periormed  within  *  jaar,  ajid  ytt  hy  the  tenna 
of  the  (vntrsct  it  might  have  been  so  performed,  tha  contract  ia 
not  within  the  statute  of  frauda. 

Appeai,  from  Wasco  County. 
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The  facts  are  stated  in  the  opinion  of  the  Court   * 

« 

J.  C.  Cartwright  and  Thayer  dc  WHliams,  for  Ai^Uant. 
W.  H,  Effinger^  for  Bespondent 
By  the  Court,  Buknett,  J. : 

• 

This  action  was  brought  by  the  lespondent  aga^irist  the  ap- 
pellant for  damages,  for  the  violation  of  a  contract.    The  ap- 
pellant, after  denying  the  allegations  in  the  complaint,  set 
^p,  among  others,  the  following  affirmative  defenses :    That 
the  contract 'sued  on  was  not  in  writing,  and  was  not  to  be 
Performed  within  one  year  from  the  making  therebf ;  that 
^^id  agreement  was  for  the  sale  of  personal  property  for  a 
price  of  ih^re  than  fifty  dollars,: and  that  iiespondfentat  the 
time  of  said  agreement,  did  not  accept  or  receive  any  part  of 
^rrch   personal  property,  and  did  not  pay  any  money. 
Tlie  contract  sued  on  is,  in  effect,  as  follows:     In  March, 
^^73,  the  respondent  and  the  appellant  made  an  oral  agree^ 
^-^xi  t,  by  the  terms  of  which  appellant  was  to  sell  respondent 
^^^     taundred  head  of  ewe  sheep,   provided   that    respondent 
^c>'ail<i  go  into  partnership  with   appellant's   son,    to  whom 
*I^I>^31ant  was  to  give  six  hundred  head;  the   appellant    was 
^^     ^v:amish  twelve  hundred  liead  on  his  own  account      The 
^^I>^:^ndent  and    the    son  of  appellant   were   to  hunt  up  a 
^^;^  ranch  and  fit  it  up,  and  the  whole  number  of  sheep 
'^^^^^Tity-four  hundred),  were  to  be  put  together  and  herded, 
*^*-*       lept  thereon  for  three  years,    when   they   were   to   be 
*  <3ed,  and  each  party  was  to  receive  his  interest  in  the 
?     ^^^K^-ortion,  as  aforesaid;  that  respondent  was  to  pay  appel- 
^  »    for  the  six  hundred  sheep   which   he  was  to  receive 
^T  the  agreement,  the  same  price  which  the    appellant 
"T^^^^^d  have  to  pay  for  the  sheep  which  he  proposed  to  buy 
^     ^^^■^g  the  summer  and  fall  of  1873,  and  to  pay  the  same 
^^^^>^fc:a  the  wool  or  clip  of  the  sheep   during   the   said   three 
^^^'^^;  that  the  increase  was  to  remain,  and  was  not  to  be 
^"^icied  until  the  final  division  at  the  end   of  three  years; 
*^^t  the  sheep  were  to  be  delivered  on  the  first  day  of  the 
^Uo\ving  September;  that  they  were  to  be  delivered  in  one 
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band  of  twenty-four  hundred  head.  No  particular  sheep 
were  to  be  delivered  to  the  TeBpondeDt  aB  his  siz  hundred 
head,  but  he  was  to  have  an  undivided  fonrtfi  part  of  the 
twenty-four  hundred  head ;  that  it  was  intended  the  delivery 
should  be  in  one  band,  which  shonld  contain  the  interest  of 
all  parties;  that  the  respondent  and  the  appellant's  son  were 
to  receive  twen^  dollars  per  month  for  herding  the  appel- 
lant's portion  of  tbe  sheep  during  the  three  years,  and  were 
also  to  receive  twelve  dollars  per  ton  for  one-half  of  the  bay 
put  up  each  year. 

After  the  respondent  had  rested  his  case  in  tJie  court  be- 
low, tbe  appellant  moved  for  a  judgment  of  nonsuit,  on  the 
ground  that  the  contract  sued  on  is  invalid  under  the  statute; 
that  by  its  terms,  as  shown  by  the  evidence,  it  was  not  to  be 
perftmned  within  one  year ;  that  ibe  respondent  aoqnired  no 
vested  interest  in  tbe  sheep  under  the  same  or  by  any  act  of 
the  parties ;  that  the  sheep  were  not  delivered  so  as  to  ctm- 
stitute  a  sale;  The  court  overruled  t^e  motion,  and  this  is 
assigned  as  error. 

The  rule  on  this  subject,  as  laid  down  by  the  court  at  the 
present  term,  is,  that  a  cause  should  be  submitted  to  tbe  jury, 
unless  there  is  an  entire  lack  of  evidence  to  establish  the  is- 
sues on  the  part  of  the  plaintiff.  Applying  this  rule  to  the 
case  in  hand,  we  are  of  the  opinion  that  the  judgment  of  the 
court  in  overruling  the  motion  is  correct  The  evidence,  as 
contained  in  the  bill  of  exceptions,  tended  strongly  to  show 
that  the  contract  was  as  set  out  herein,  and  was  not  inv&lid  to 
the  extent  of  preventing  the  plaintiff  from  recovering.  It 
tended  further  to  show  that  there  had  been  a  delivery  oh  the 
sheep  in  question  to  the  plaintiff  by  the  defendant,  and  tbe 
court  would  not  have  been  justified  in  taking  the  case  away 
from  the  jury. 

When  this  case  was  before  this  Court,  at  the  term  before 
t^e  last,  one  of  the  questions  raised  by  this  motion  for  non- 
suit was  presented  in  a  somewhat  different  shape,  and  the 
Court,  in  passing  upon  it,  used  the  following  language : 
"Upcm  the  question  of  delivery,  the  counsel  insist  upon  a 
precise  technical  separation  and  counting  out  of  the  six  bnn- 
drcd  sbeep,  in  order  to  fix  any  rights  of  Southwell  under  the 
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oozxtract.  WHIe  the  position  of  counsel  may  be  cfMrect,  a& 
a  general  rule,  we  do  not  think  it  controls  in  this  cf^;  for 
this  case  had  its  own  peculiar  circumstances  The  question 
was  properly  left  to  the  jury  to  say  whether,  upon  the  facts 
in  tiie  case,  the  acts  performed  by  the  parties  were  intended 
by  them  to  operate  as  a  delivery." 

In  view  of  the  fact  that  the  evidence  shows  that  there,  was 
an  express  stipulation  that  the  six  hundred  sheep  were  not 
not  to  be  separated  and  counted  out^  but  were  to  be  delivered 
as  a  part  of  the  twenty-four  Hundred  head  mentioned^,  and  of 
the  further  fact  that  about  the  time  mentioned  in  the  con* 
tract,  to  wit,,  the  Ist  of  September,  1373,  the  appellant  did 
place  the  respondent  in  possession  of  four  thousand   sheep, 
and  the  respondent  took  actual  possession  of  them,  under  the 
contract — ^in  view  of  these  facts,  we  think  that  the  delivery 
of  the  four,  thousand  head  necessarily  included  the  twenty- 
four  himdred  head ;  and  as  both  parties  were  present,  and  no 
objection  was  made  by  either  party  to  the  manner  of  the  de- 
Kveiy,  it  is  now  too  late  for  the  appellant  to  abject  that  there 
^ss  not  a  technical  delivery  of  the  six  hundred  head,   {Dow 
ner  v.  Thompson,  6  Hill,  208.) 
The  principal  question  raised  by  the  exceptions  to  the  in- 
^!^™otions  given,  and  the  rulings  of  the  court  in  refusing  in- 
^^-nictions,  is  whether  the  contract  sued  on  was  entire  sp  as  to 
^aIs:^  it  invalid  under  §  775  of  the  Code,  which  provides  that 
^    ^^^greement  that  by  its  terms  is  not  to  be  performed  within 
.r  frcmi  the  making  thei^of  is  void,  imless  the  same  is  in 
:iig  and  signed  by  the  party  to  be  charged. 

question  whether  a  contract  is  entire,  or  separable,  is 
of  great  imi)Ortance.      Any  contract    may    consist    of 
parts,  and  those  may  be   considered   as  parts  of  one 
^,  or  as  so  many  distinct  contracts,  entered  into  at  one 
and  expressed  in  the  same  instrument,  but  not  thereby 
one  contract.      UTo  precise  rule    can    be  given   by 
•Xi  this  question  in  a  given  case  may  be  settled.      Like 
other  questions  of  construction,   it   depends   to   some 
it  upon  the  intention  of  the  parties,  and   this  must  be 
'^^^^>Yered  in   each   case   by   considering  the  language  em- 
PU>^^^  and  the  subject-matter  of  the  contract.      (8  Pars,  on 


( 
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Con.  517.)  Applying  this  rule  of  construction  to  the  case 
before  ns,  we  are  of  the  opinion  that  neither  the  purchase 
of  the  six  hundred  sheep  by  respondent  from  appellant,  nor 
the  payment  for  ^em  to  appellant,  was  so  connected  or 
interdependent  on  the  sgreenaent  to  herd  the  twenty-foui- 
hundred  for  three  yeara,  as  to  render  it  invnlid.  The  herd- 
ing was  to  be  done  by  the  respondent  and  the  appellant's  son, 
and,  while  it  wa^  incidentally  connected  with  the  purchase 
of  the  «ix  hundred  from  the  appellant,  they  were  not  so  con- 
nected as  to  make  it  one  entire  contract  When  a  contract, 
bad  in  part,  is  separable,  the  court  will  enforce  the  valid  part 

The  rule  in  such  cases,  where  there  is  no  imputation 
of  malvm  m  ae,  is  that  the  bad  parta  do  not  a^ct  the 
good.  (Gelpcke  v.  City  of  Dvbuque,  1  Wall.  222;  Murray 
V.  Oliver,  3  Or.  539.) 

It  was  urged  in  the  argument  that  the  agreement  shows' 
that  the  appellant  would  not  have  sold  respondent  the  six 
hundred  sheep,  only  upon  the  understanding  that  respond- 
ent would  take  and  herd  the  twenty-four  htmdred  sheep 
for  three  years,  and  sustains  the  view'  that  the  contract  is 
entire,  and  is  void  because  it  is  not  in  writing.  Admit- 
ting that  the  appellant  did  sell  the  six  hundred  sheep  to 
respondent  in  order  to  secure  the  herding  of  the  twelve 
hundred,  owned  by  himself,  for  three  years,  it  does  not 
follow  that  the  contract  is  not  separable.  The  cases  are 
indeed  very  numerous  where  the  parties  must  have  expected 
that  the  contract  would  not  be  fully  performed  within  a  year, 
and  yet,  because  by  the  terms  of  the  contract,  it  mig^t  be, 
it  is  held  not  to  be  within  the  statute.  (9  Am.  Rep.  210; 
Blandin  v.  Sargent.  33  N.  H.  239;  Oault  v.  Brotim,  48  N. 
H.  183.) 

But  the  question  here  is  not  as  to  whether  the  contract, 
taken  as  a  whole,  could  be  performed  within  a  year,  but 
whether  any  part  of  it  could ;  and  if  so,  whether  such  part 
is  separable  from  the  part  requiring  more  than  a  year 
for  its  performance.  And  upon  this  proposition,  I  will  airain 
quote  from  the  former  opinion  of  the  court  in  this  case. 
Referring  to  the  contract  in  question,  the  Court  says: 
"Upon  these  points,  we  hold  in  this  case  that  this  oc»tiact. 
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so  far  as  paying  for  tiie  sheep  was  an  element,  thight,  by  its 
very  terms,  have  been  performed  within  the  year,  and  it  was 
within  the  contemplation  of  the  parties,  when  it  was  made, 
that  Sttoh  a  contingency  as  Soathwell's  ability  to  pay^  and 
payment  in  fact  within  the  year,  was  not  only  possible,  but 
probable.'^ 

There  were  some  other  qmeatiaDfl  presented  in  the  arga- 
ment,  but  we  think  they  are  not  material  in  the  decision  of 
the  case.  We  have  arrived  at  the  conclusion  that  there  is 
no  error  sufficient  to  warrant  a  reversal  of  the  judgment  It 
is  therefore  affirmed. 


E.  BLACHLET,  Appellant,  v.  J.  J.  BTJTLEB, 

Bfispondeiit 

Citation  Law  —  Wn)OWs  embracbd  bt. —  The  twenty-second  aectlon  of 
the  Donation  Law  embraeee  two  elaaees  of  widows^  to  whom  the  pro* 
Hdom  of  tiie  act  are  extended,  *     . 

-Ai^PKAi*  from  Lane  County. 

Tlxe  appellant  brings  this  suit  to  hare  the  title  to  a  tract 

^f   2A.iid  in   Lane   County,  now  vested   in   the  respondent, 

^Qux*^^'  to  him.      Tlie  appellant  is  the   assigneb  of   Sarak 

^titrl^r,  who  settled  upon  the  land  in  question  in  1855,  and 

c'aixici^  the  same  under  the  Donation  Act      In  1859,  some* 

mrk^^  in  the  nature  of  final    proof    was    submitted  to  the 

ott  -x  ^w- ^yor-General,  but  the  papers  relating  to  it  were  lost 

^"     ^  S64,  Sarah  Butler  conveyed  to  Blachley.      In  1859,  J. 

•  -^^tatler  made  application  to  pre-empt  the  premises,  and 

^^E>o^  ited  money  in  the  land  office   at  Oregon  City  for  that 

^^•"T^'^i^se.      In  1864,  upon  a  contest  betw^n  the  parties,  the 

^^S^^^^^r  and  receiver   decided    that    Sarah  Butler   was   not 

^"^xtil^(j   ^   Iiq1(J    the   premises,  and    that   her    claim    was 

^"'^  ^  1  i  d.      Subsequently     to    his    application    to    purchase 

wcto^^--  the  pre-emption   law,  Butler,,  the   respondent,    relin- 

^^'^^^^^d  his  pre-emption  right,  and  took  the  land  under  the 

ttO^^^cx^ ^tead  law;  and,  in  1873,   patent  issued  to  him.     The 

*?^^*^Hant  brings   this   suit  to   show  that  the   title   to  said 

ST^xxxiaes  vested  in  him,  as  the   assignee   of   Sarah   Butler, 


Appellant 

spMident. 

)roof8  to  be 
i  is,  Could 
e  f^id  hold 
of  opinion' 
er  aaid  sec- 
Oregon  at 
14,1853); 
red,  would 
itember  27, 
an  omend- 
ts  a  widow, 
isage  of  the 
0  take.  It 
roversy,  in 
at  she  oom- 
t,  in  refer- 
cultivBtion. 
ioaeed  none 
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EWT  QW  Hnrr, 
1,  trans f erred, 
□Its  time,  or 
opent  of  rent, 
ictird;  taken 
abed  will  con- 
tlier  lufficient 
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On  the  7th  of  December,  18?2,  John  Ltoj^d,  in  considera- 
tion of  love  and  afFection  and  of  the  payment  of  taxes  there- 
on, made  a  verbal  agreement  with  his  son,  William  Lloyd, 
by  which  he,  William,  was  to  hAve  the  possession  6i  t^rtain 
lands,  with  their  rents,  issues,  and  profits,  during  hisj'Johii^a 
lifetime;      In  pursuance  of  this  agreement,  William  entered 
upon  the  premises  and  paid  the  t^xes  tlier^on.      On  the  15th 
of  October,  1873,  William  leased  the  premises  to  one  P!rose 
for  one  year,  the  rental  to  consist  of  one-half  the  hay  and 
oats  grown  on  the  premises  duribg  the  year,  William  reserv- 
ing to  himself  the  use  of  the  pasture  lands.      Prose  took  pos- 
aession  under  the  lease,  and  raised  a  crop.      On  th^  Ist  of 
January,  1874,  William  died,  leaving  a  will,  under  which 
the  appellant,  who  was  his  ^vife,  became  his  5ol^  legatee.   On 
the  7th  of  March,  1874,  Clark,  the  respondent,  Ibecame  the 
o^vner  in  fee  simple  of  the  premises  in  question,  under  a  con- 
veyance from  John  Lloyd,  and  thereafter,  by  virtue  of  such 
Wnership,  converted  to  his  owA  use  the  hay  arid  6ats'aniount- 
iDg  in  value  to  two  hundred  aiid  seventy-six  dollars,  set  iapart 
fy  Prone ^  William  Lloyd's  lessee,  as  the  rental  due  on  the 
Jease  of  William  to  Prose.     The  appellant,  as  the  representa- 
^/ra  at  law  of  William  Lloyd,  brought  this  action  to  recover 
^^bznag^s  for  such  conversion. 
V  -^^  ^^^sks  held  on  the  trial  by  the  court  below  that  William 
^^jy^^s    estate  in  the  premises  in  question  was  a  mere  life 
^ta  tr^^  ^    or^  if  not,  that  it  was  no  more  than  a  tenancy  at  will, 
^'^     ^-fa^t  no  notice  to  quit  was  required;  and  that  plaintiff 
^^d      ^»^ot  recover,  unless,  at  the  death  of  William,  he,  Wil- 
liam,    <:^:k»  [jig  tenant,  had  sown  a  crop,  or  unless  John  Lloyd, 
m  coBim  "%^^ying  to  respondent,  had  reserved  the  growing  crops 
^^Pl^^^llant     Eespondent  having  recovered  judgment  in  the 
.court      tfc^iQ^^  appeUant  brings  this  appeal,  i^nd  assigns  these 
'^^^^^^       as  error. 


Cfc^^».*  -ot(;e/il  J  Eglin  and  W.  W.  Thayer,  for  Appellant 


•     ^^«  Biffhy  and  W.  8.  McFadden,  for  Respondrait. 
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Bii  the  Court,  ShattdCk;  J.  i  ■:  '  .  :    '      '      i 

There  were  «  numberof. questions  presented  upon  the  aTy 
gument  of  this  cause  which  it  is  unnecessaiy  to  consider.  The, 
point  ,in  controversy,  arising  on  the  allegations  of  the  com-, 
plaint,  is,  who  owned  the  personal  property  mentioned  in  th& 
complaint  at  the  time  of  ita  alleged  conversion  by  the  de- 
fendant? By  the  answer  and  replication,  however,  a  ques- 
tion of  tenancy  of  real  property  is  raised,  and  the  main  quesr 
tion  of  title  to  personal  proper^f  thus  involves  the  determi- 
nation of  what  was  the  relat'on  of  the  prospective  pazties  ta 
the  land  described  in  the  answer. 

It  is  agreed  that  the  personal  proper^  in  controversy 
was  a  part  of  the  produce,  for  the  year  1874,  raised  on  the, 
farm  called,  in  the  pleadinj^s  and  evidence,  the.  John  Lloyd 
Donation  Claim.  The  defendant  claims  said  property  on 
the  ground  that  he  became  the  owner  in  fee  of  said  farm  in. 
Mardt,  1874,  by  a  warranty  deed  from  John  Lloyd,  the 
owner,  whereby  he  became  entitled  to  this  produce  as  the 
rents,  issues  and  profits  of  said  farm.  The  plaintiiT  claima 
said  produce,  because,  she  says,  that  John  Lloyd,  on  the 
seventh  day  of  December,  1S72,  made  an  agreement  by" 
parol  with  his  son  William  Lloyd,  plaintiff's  former  husband, 
whereby,  in  consideration  of  love  and  affection,  and  the 
further  consideration  that  William  would  pay  the  annual  tax 
<Hi  said  land,  he,  John  Lloyd,  leased  and  demised  said 
premises  to  said  William  for  and  during  tfee  life  of  said 
John ;  that  thereupon  said  William  paid  the  taxes  on  said 
land  for  that  year,  and  said  John,  on  said  7th  of  Decem- 
ber, 1872,  put  William  into  actual  possession;  that  said 
William  remained  in  possession,  taking  the  rents,  issues 
and  profits,  till  October  15,  1873,  when  he  sublet  said 
land,  or  a  portion  of  it,  to  one  Aties  Proae,  for  the  term  of 
one  year  from  that  date,  and  put  Prose  in  possession,  the 
rent  reserved  being  the  amount  of  bay  and  grain  in  eontro- 
very  herein ;  that  said  William  Lloyd  died  on  the  1st  of 
Januarjr,  1874,  baying  made  a  will,  bequeathing  to  plaintiff 
whatever  interest  be  had  in  said  land  and  in  the  rents,  issues 
and  profits  thereof;  that  the  defendant  Clarke  had  porolyised 
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^th  fall  ^notice  of '  plaintiff's  claims,  aindstilxject  thereto,  and 
furthermore,  that  John  Lloyd  had  reservcld  but  of  the  sale  to' 
GUirk  the.  reiits  daiined  by  plaintiff  for  that  year. 
"  Thus  Hie  question  is  directly  presented,  What  estate  or  in- 
terest or  right  in  or  to  this  -land  did  William  Lloyd,  acquire 
by  virtue  of 'thi«' parol  lease  from  John  Lloyd,  accompanied 
as  it  was  by  poesesision  aiud  payment  of  i^ent  or  its  equivalent? 

The  court  below,  by  the  instruction^  given; :  and  by  the 
^fusal  to  give  those  asked  by  plaintiff,  seemed  to  as- 
mme  Ihali  the  transaction*  of  John  and  William  Lloyd  ere- 
atted  a  tenancy  for  life,  which  was  terminated  by  the  dealfe 
of*  William,  or,  if  not  a  teniaricy  for  life;  iiO  iilore  than  a  mete 
leilaney  at  will,  and  that  no  notioe  to  quit  was  required;  and 
fhat  the  plaintiff  had  *rio  right  to  any  share  in  the  crop  of 
1874,  unless  it  had  been  sown  before  William's  deatii,  or 
had  been  expressly  reserved  to  her  by  John  Lloyd  when  he 
sold  to  Claik. 

We  think  the  court  beltyw  erred  in  holding  jihts  view  of  the 

t  ,  ; 

case.  An  estate  for  life  cannot  be  created,  transferred  or' 
declared  by  parol  (Statute,  page  264,'  f  771);  but  a  parol 
lease  for  an  indefinite  time,  or  even  f<l)T  life^  accompanied  by 
possession  and  the  payment  of  rent,  is  not  for  all  purposes 
void;  some  benefit  or  estate  inures  from  such  a  transaction 
to  the  tenant.  Under  the  old  rule  the  tenancy  Would  proba- 
bly be  deemed  one  merely  At  will. 

The  better  and  later  authorities,  however,  hold  that  such' 
tenancies  are  constructively  taken  to  be  tenancies  from  year 
to  year.  (4  Kentfs  Com.,  10th  ed.  128.)  Washburn  (1 
Washb.  on  Eeal  Prop.  396)  declares  that  "it  will  be  suffi- 
cient to  establish  a  tenancy  from  year  to  year  to  show  ant 
entry  made  under  a  general  letting  or  a  letting  for  an  indefi- 
nite time,  and  either  an  agreement  to  pay  rent,  measured  by 
the  yesir  or  its  aliquot  parts,  or  an  actual  payment  of  rent;' 
*  *  *  and  such  tenancy,  once  established,  will  continue 
uiitil  determined  by  notice  to  quit  or  some  other  sufficient  le- 
^1  cause.*' 

Taylor  (Landlord  and  Tenant,  §  56)  states  the  rule 
to  be,  that   '^a  person  who     holds     as'  tenant  at  will,  on 
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payment  of  rent,  which  is  accepted  as  Buch  by  the  owner,  be- 
fpm«fl  a  tenant  fro^  year,  tp  year." 

This  point,  thus  stated,  is  strongly  supported  by  (he.  au- 
thorities cited  by,' ^heae  learned  authors,  and  we  deem  farther 
citation  of  authorities  nnnecessary. 

Now,  in  this  gase,  the  facte  are  that  William  Lloyd  paid 
the  first  year's  tftses  (the  rent  stipulated  by  the  parties)  and 
was  in  full  poss^saiou  at  the  commencement  of  the  second 
year. .  It  is  true  he  had  suUet  to  Prose,  but  he  retained 
possession  of  the  pasture  lands  and  general  oontrol  over  the 
premises,  and  the  possession  of  Prose, m^^  ^  regarded  m 
the  poeeession  of  William.  Be  then  paid  ihs  taxes  far  tb« 
second  year,  and  remained  m  possession  nearly  a  m<mtli 
from  tbe  oommencement  of  that  year  to  die  time  at  his 
death. 

We  do  not  wish,  however,  to  be  understood  by  this  opinitai 
as  construing  the  statute  of  this  State  relating  to  forcible 
entry  and  detainer.  (His.  Laws,  ch-  33,  §  11.)  That  stat 
ute  (Subs.  2d,  §  11)  seems  to  regard  a  tenancy  existing 
'Svithout  any  written  lease  or  agreement  therefor,"  as  de- 
terminable by  notice,  and  in  case  of  agricultural  lands  (§ 
13)  a  notice  of  ninety  days  is  required. 

There  is  no  pretense  in  this  case  of  notice  to  quit,  nor 
has  counsel  on  either  side  relied  on  this  statute  or  invoked 
the  opinion  of  the  Court  aa  to  its  construction  or  appli- 
cation. 

But  applying  the  general  principles  and  rules  above 
announced  to  these  facts,  it  must  be  held  that  William  bad 
in  the  land  an  estate  and  a  right  to  the  continuous  posses- 
sion of  it  for  that  current  year,  to  terminate  December  6, 
1874. 

This  interest  or  estate  which  William  thus  had  was 
neither  forfeited  nor  terminated  by  his  death,  but  is  passed 
to  his  representatives.  (Mis,  Laws,  §  14,  pp.  547,  548,  560.) 
The  plaintiff,  as  the  legatee  of  William  Lloyd,  took  and  suc- 
ceeded to  his  rights  and  interests,  and  was  entitled,  aa 
against  John  Lloyd,  to  hold  the  premises  the  remainder  of 
the  year,  and  to  have  and  enjoy  the  rents,  issues  and  profits 
thereof. 
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The  defend  tot  Claijt  appears  by  the  ^evidetice  to  have 
bought  with  full  notice  of  the  transaetioiid  between  John  and 
William  Lloyd  and  of  the  facte  above  referred  to.  Aaemn- 
ing  that  to  be  the  fact,  he  took  the  land  e^ibject  to  plaintiffs 
right  of  possession  dnriiig  the  year  and  to  her  right  to  take 
the  rents  and  profits,  notwithstanding  his  deed  witli  full  re- 
citals and  warranly.  The  subtenant.  Prose  appears  to  have 
performed  his  part  of  die  agreement  with  William  Lloyd, 
and  to  have  delivered  the  share  of  ike  crop  to  which  William 
or  his  representatives  were  entitled  at  the  appointed  place, 
and  this  is  the  property  in  controversy,  llie  defendant,  in 
converting  it  to  his  own  use,  converted  what  was  not  his  own^ 
and  should  be  held  to  account  therefor. 

It  follows  from  these  views  that  the  judgment  below  should 
be  reversed  and  a  new  trial  ordeired. 


MARY  WETMORE,  Appellant,  v.  K  C.  WETMOBB  and 
J.  P.  0.  LOWNSDALE,  Reapcmdenta. 

• 

DiYOSCB  —  RzAL  Estate,  how  Atteoted  bT. —  Whenever  a  marriage  con- 
tract shall  be  dissolved,  the  party  at  whose  prayer  such  decree  is 
obtained  is  antitlcd  peiomptorilj  (under  I  AW  Ciril  Ooda)  to  tha 
undivided  one-third  part  of  all  the  real. estate  shown  to  be  owned  hj 
the  other  party  at  the  time  such  decree  was  made.  In  all  such  cases, 
it  is  the  peremptory  duty  of  the  court  to  so  decree. 

Third  Partus  —  Whek  kadb  Dbfewdants  in  Divobce  StriTS. — When  a 
husband  oonveys  the  hare  legal  title  to  a  third  party  in  trost  lor 
his  use,  to  prevent  the  marital  rights  of  the  wife  from  attaching 
thereto,  such  third  party  is  a  proper  party  to  the  proceeding. 

AppeaIi  from  Multnomah  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Thayer  «c6  Williams,  for  Appellant 

Copies  A  MuOcey,  for  BespondentBL 

By  the  Court,  Peim,  J. : , 

This  is  a  auit  in  equity  commenoed  hy  plaintiff  against  Ym 
Ifujsband^  W«  C.  Wetmoxe,   to  obtain  a  divorce  predicated 
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^pon  t]ke  ground  of  hftrah  and  cruel  tiredtinent  rendering  ilife 
jburdenBOine.  The  legal  title  to  oertairireal  prolpeTty  Ijem^ 
in  the  name  (>f  J.  P.  0»  Lownsdale^aBtBuiBteB  for  the  said  W. 
JE}«  >l/7etmo^y  he  w^  ftko  m^lde^a  party  defendant    * 

The  plaintiff  alMg^  in  her  eomplainliy  among  other  things, 
tl^at  W.  C.  WifttDaotilB:  induced  her  to  execute  a  certain  mort- 
gage upon  certain  real.property  b^iiging  to  her  in  her  own 
right,  situated  ir^: the  city  of  Portland,'  to  M^sari  Ladd  ^ 
iTiltou,  by  ^Jbieh^  he  secured  th^  advancemeht  of:  money 
.with  ^hich'he  purchased  lot  3,  in  block  217,  in  East  Port> 
land;  that  in  on^r  tj^  prevent  the  marital  rights  of  plaintiff 
^rpm  a<{t^hing  thereto;  he  conveyedr  said  lot  to  other  parties^ 
and  at  the  time  of  tho.cosatoencement^of  this  ^it  the  legal 
IJtIe  wa^  ve$ted  in  said  Ijownsdale;  that  said  lot  was  of  the 
value  of  one  thousand  fiy^e  hundred  dollarsv  and  ■.  had  been 
acquired  with  her  money.  The  complaint,  after  praying 
for  a  dissolution  of  the  marriage  contract,  between  plaintiff 
and  defendant,  prayed  that  the  title  to  said  lot  3  inure  to  her, 
and  for  general  relie^f . 

W.  C.  Wetmore  made  no  denial  to  the  allegations  in  the 
complaint,  except  that  he  denied  inducing  the  plaintiff  to 
execute  any  mortgage  to  any  one,  and  denied  that  said  lot  3 
•was  worth  one  thousand  five  hundred  dollars  or  any  sum 
greater  than  six  hundred  dollars.  Lownsdale  made  no 
answer  in  the  suit.  At  the  hearing  the  court  below 
granted  a  divorce  to  the  plaintiff  with  costs  and  disburse^ 
naents  against  W.  C.  Wetmore,  but  decreed  that  Lownsdale 
Aould  have  and  hold  lot  3  as  trustee,  solely  to  pay  said  costs 
and  disbursements,  and  that  upon  their  payment  he  should 
be  discharged  from  such  trust,  and  that  said  trust  property 
be  wholly  discharged  from  all  claims  and  demands  on  the 
part  of  said  plaintiff,  and  that  she  be  barred,  divested,  and 
precluded  from  all  estate,  right  or  claim  in  any  lands  of  said 
W.  C.  Wetmore. 

From  this  part  of  the  decree,  relating  to  said  lot  8,  the 
plaintiff  has  appealed  to  this  court 

Hie  plaintiff  having  established'  her  right  to  have  the 
HUOTiage  contract  dissolved,  and  the  same  having  been  dia- 
tolved  by  the  court,  it  is  dlEumed  by  oounsel  for  plaintiff 
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tib^,^im4er:§."495  0<  tb^  Civil  :C<iiJe/«h*  w.-teiltitled  -foifete  tmt 
div>de4  orwsj-fiiirc?  jiart.ofall  the  real  eataie  o*nied  by  her  hi»- 
bw4  .At  the  time  thede^sitee  wall  mad6^<  and  that  it  is  the  im-' 
peiiative  dutjpf  the  0o>Uxt  toso.de^iree  in  aUKSasea 
;  §aid,§  4j86  reads  ds  foUowd;  -^^Wh^neveri  a  mlarxinge fihall 
be  dpijlar^d  ,vaidT  or  dieaotlyed;  the  Pjatty  at  .whoeie' prayer  wch 
deereie. shall  \(^  inaide.s&(tV^im^{  ^ase0,he>.  entitled  t6  the  un*- 
4ivided  oBjetthird  part,  in.lm  or  htea?  indiyidtoaV right  in  fe-e, 
of  the  ;^bole  o^tbe  r^al  eatat^  0iwpe4  by  the  other  at  the  tiHie. 
of  ffuch' decree,  i^  .addition :  to  the  further  deorfej^  for'itmlnte- 
nance  provided  for  in  §  497|t  an4  itahalVbe  the  d^ty  o|  the 
eourt  :^  all.Bm^  oa$ea  to.  e&ter' ^a  decree  in  aocort^ncei  vith 
thip  provi^i^n/'  ,       :  :'  .  '  :    ^  .  A    :'  .    I  ,    •   ■ 

T\e  profEJBionB  of  this  aectioB  appear  to.be  peremptory  isr 
their  character  in.  two  aspects:  1;  In  regard  to. the  rights 
of  the  parly^  at  whose  prayer  the  divorce  is -obtained,  in' the 
land  owned  by. the  other  party  at  thjs  time  su<2h  decree  is 
granted;  2.  In  regard  to  the  duty  of  the  court  in  all  sucb 
cases  to  enter  ft  decree  in  accordance  with  thia  provision.  The 
pro:dsioa  is. that  such  party  ^^shall,  in  all  cases,  be  entitled 
to  the  undivided  one-third  part  of  the  real  estate  oumed  by 
the  other  at  the  tixae  of  such  decree,  *  ♦  ♦  and  it  shall 
be  the  duty  of  the  court  in  all  such  cases  to  enter  a  decree 
in  accordanoe  with  this  provision.'' 

But  it  is  insisted,  on  behalf  of  defendant,  that  this  statute 
does  not  operate  in  this  case  to  give  one-third  of  the  lot  in 
question  to  plaintiff^  for  the  reason  that  the  legal  title  waA 
not  in  Wetaiore,  he  being  invested  only  with  the  equitable 
ownership,  while  the  naked  legal  tide  was  in  defendant 
Lownsdale. 

We  apprehend,  however,  that  this  position  is  not  well  taken 
and  cannot  be  maintained,  without  giving  to  this  statute  such 
a  construction  as  would  defeat  the  object  and  intention  of 
ihe  Legislature. 

While  it  is  true  that  ihe  naked  legal  title  to  the  lot  was 
in  Lownsdale,  yet  it  appears  that  Wetmore  was  in  posses- 
sion, and  was>  to  all  intents  and  purposes^  the  equitable 
and  real  owner;  in  *fact^  it  is  alleged  in  the  complaint,  and 
not  denied  in  the  answer,  that  it  had  been  conveyed  to 
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Lownsdale  by  defendwit  Wetmore  for  kis,  Wetmore's,- use 
and'  benefit,  and  for  the  purpose  of  preveDting  the  maritsl 
ligfato  of  plaintiff  from  attadiing  thereto.  If  the  oonstmo- 
tioD  contended  for  hj  defendant  should  be  given  to  this  stat- 
Qte,  it  vould  be  entirely  worthleH  and  inoperative  to  secure 
the  rights  of  the  injured  party  in  the  property  Of  the  other. 
The  husband  could  always  defeat  the  rights  of  au  injured 
wife  to  one  third  of  his  real  estate,  and  prevent  the  effective 
operation  of  tlie  statute,  by  making  a  oonveyanee,  of  the  bare 
legal  title  to  his  real  estate,  to  some  fnend,  reserving  the  sub- 
stance thereof  for  his  own  use  and  benefit 

It  is  further  claimed  that  the  title  in  fee,  not  being  in  said 
W.  C.  Wetmore,  but  in  Lownsdale,  it  was  not  wiHiin  the 
power  of  the  court  to  invest  plaintiff  with  such  fee;  that  the 
court  couM  not  invest  plaiiitiff  with  a  greater  estate  than  de- 
fendant had ;  but  in  this  caae  there  is  nothing  to  prevent  the 
court  from  dealing  with  the  legal  title,  as  the  trustee  was  a 
party  before  the  court.  And  under  ihe  mle  laid  down  in 
Bamford  v.  Bamford,  heretofore  decided  by  this  Court  (4 
Or,  80),  he  was  a  proper  party  before  the  court  (88  Wis. 
810,296;  6  Paige  Ch.  866.) 

Under  the  view  herein  taken,  the  decree  of  the  court 
below  should  be  modified  so  as  to  give  tjie  plaintiff  an  un- 
divided (methird  interest  in  said  lot  3 ;  and  it  is  so  ordered. 


BOAKD  OF  COMMISSIONERS  K)R  THE  SALE  OF 
SCHOOL  LANDS,  AppeUanta,  v.  A.  D.  BABCOCK, 
et  al.,  Bespondents. 

Ikdcx  —  Ko  Pabt  of  Rbcobd  of  Oofvitaiice.—  The  faLd«z  U  no  p>rt  of 
the  record  of  a  conveyanm.  Wben  the  grantee  deliver!  bii  deed  to 
tbe  founty  recorder  and  baa  ft  copied  bj  him  into  the  proper  book, 
be  has  done  all  the  lair  reqnlree  of  him  to  giT«  notice  to  lubsequent 
purebaaera,  and  the  party  who  auffera  tfarongh  the  neglett  of  tlu 
olerk  to  propeilj  Index  aoah  GoimjUM^  mutt  k>olc  to  Uio  clulc  knd 
hb  euretie*  tor  redreaa, 

Appbal  from  Polk  County. 

In  July,  1871,  the  respondent,   A.   D.   Babcoc^,   owned 
fbe  land  in  question,  and  at  that  time  executed  a  mortgage 
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llereon  to  itlieappdlaiits  to  secure  the  sum  of  five  hDndred 
dollars.  In  said  month  of  July,  1871,  said  mortgage  wsa 
by  the  clerk  of  Foik  Counly  copied  into  the  record  of  mort- 
gagee for  said  county,  bat  was  not  indexed  as  hy  .law  re- 
quired or  in  any  manner;  and  inuuediatdy  aftei*  being  so 
copied,  was  delivered  to  the  plaintiffs.  In  December,  1871, 
one  Leona  R.  Babcock  obtained  d.  judgment  in  the  Oircoit 
Court  of  the  State  of  Oregon  for  the  County  of  Polk,  against 
said  A.  D.  Babcoc^  for  the  sum:  of  five  hundred  andtwen^- 
four  dollapB.  On  the  15th  day  of  May,  1878,  in  the  same 
court,  one  8.  M.  Baboo(&  obtained  (mother  jodgment 
against  said  A.  D.  Babcock,  for  the  sum  of  fire  hundred  dol- 
lars. 

Executions  were  issued  on  said  judgments,  and  said  land 
was  duly  levied  upon  1^  the  sheriff  of  Folk  Coun^  and  sold 
to  satisfy  said  executions,  on  the  30th  day  of  August,  1873, 
to  Boise,  Lady  et  al.,  and  said  sale  was,  by  said  Circuit  Court, 
duly  c(wfirmed  on  the  25th  day  of  November,  1878,  and 
sheriff's  deed  was  duly  executed  in  accordance  with  said  sale 
and  confirmation  to  said  purchasers  on  the  28th  day  of  Feb- 
ruary, 1874,  which  sheriff's  deed  was  duly  recorded  and  in- 
dexed on  the  3d  day  of  Febniaiy,  1874,  in  the  records  of  said 
Polk  County.  The  respondents,  Boise,  Willis,  and  Lady, 
now  own  and  represent  all  the  interest  conveyed  by  said  sher- 
iff's deed.  Neither  Boise,  Willie,  nor  Lady,  nor  any  of  the 
purchasers  at  said  sheriff's  sale,  had,  until  after  the  execu- 
tion and  recording  of  all  the  conveyances  above  mentioned, 
any  notice  or  knowledge  whatever  of  the  execution  of  plain- 
tiff's mortgage^  unless  the  copying  thereof  aforesaid,  with- 
out any  ind^  thereof,  was  obstructive  notice  to  them. 

UpoD  these  facts  a  decree  was  had  in  the  court  below  in 
favor  of  the  defendants,  from  which  plaintiff  appeals. 

B.  8.  Slrdhan  and  L.  Vineyard,  for  Appellants. 

We  maintain  that  the  plaintiffs  cannot  be  prejudiced  by 
the  mistake,  inattention  ot  neglect  of  a  mere  clerical  officer 
after  they  bad  done  all  that  the  law  required   them   to   doi 
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(Dodge  V.  Potter,  18  Barb.  R.  198,  203;  54  BaA.  467;  1« 
DI.  450;  2  Am.  R  633.) 

And  it  is  el^nentaiy  law  that  the  record  of  a  mortgage  is 
sufficient  notice,  though  not  mentioned  in  the  alphabet  or 
index.  (1  Hilliard  on  Hortgages,  721,  §  46;  Curtis  v.  Ly- 
man, 24  Vt.  338 ;  13  U.  S.  Dig.  475,  §  45 ;  Qrem  v.  Gamng- 
ioti,  16  Ohio  St.  R.  548;  3  Am.  R.  538;  88  111.  252.) 

For  the  misfeasance  or  nonfeasance  the  recorder  is  iiable 
to  the  party  injured,  and  in  this  case  the  persons  injured 
are  those  who  were  misled  hj  the  want  of  the  index.  {Qreen 
V.  Carrmgion.  16  Ohio  St  R.  551.) 

Secticn  23,  ch.  6,  Mis.  Lavs,  provides  the  books  in  which 
deeds  and  mortgages  are  to  be  recorded.  Section  24  require* 
the  clerk  to  certify  upon  every  ccmveyance  when  the  same  waa 
rcorded,  whidi  shall  be  considered  aa  recorded  at  the  time 
it  was  so  reoeived,  end  §  25  provides  for  the  index.  The 
word  record  in  these  sections  is  evidently  used  in  ita  ordi- 
nary sense — to  register;  to  enroll;  to  record  a  deed  or  lease. 
(Webster's  Die.) 

Boise  £  WSXia  and  P.  C.  SuHtuaa,  for  Respondents. 

Registry  acts  should  be  liberally  construed  to  protect  bona 
fide  purchasers.  {Ford  v.  Burch,  6  Barb.  69 ;  Chamberlin 
V.  BeU,  7  Cal.  292.) 

The  act  of  registry,  unless  in  full  and  strict  compliance 
with  the  law,  is  to  be  treated  as  a  mere  nulli^.  (1  Story  Eq., 
Juris.,  §  404;  Jennings  v.  Wood,  20  Ohio,  261;  and  7  CaL 
292.) 

The  index  is  a  necessary  part  0;f  a  complete  record,  as 
much  so  as  the  copy  of  the  instrument.  (Mis.  Laws,  cb.  6, 
§§  23,  25;  Qwynn  v.  Turner,  18  Iowa,  1;  Wholly  v.  Smalt, 
26  Iowa,  184.) 

If  the  clerk  should  fail  to  make  the  proper  entries  in  the 
docket  after  judgment  is  rendered  and  entered  in  the  jour- 
nal of  the  court,  flie  redress  of  an  aggrieved  judgment  cred- 
itor is  Against  the  clerk  only.  A  party  searching  the  records 
is  not  required  to  look  beyond  the  lien  docket,  which  is  only 
an  index  of  the  judgment  rendered.  (Freenlan  on  Jud^ 
me^tB,'  §  343;  Same's  Appeal,  1  Penn.  St  R.  408;  Bidge- 
way,  Budd  &  Co.'s  Appeal,  15  Penn.  St  R.  177.) 
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By  the  Cobrt^  BitBNETT/ J. : 

The  only  question  presented  by  this  appeal  is,  whether  a 
mortgage  of  real  property,  properly  filed    and   recorded   in 
the  clerk's  office  of  the  county  where  the  lands  lie,  but  not 
indexed,  is  constructive  notice  to  subsequent  purchasers  of 
the  same  real  property.       It  is    contended   by    counsel  for 
respondent  'that,  because  tiie  mortgage  in  qtiestioil  was  not 
indexed  by  the  clerk,  it  was  not  recorded  according  to  law, 
and,  therefore,  failed  to  give  even  constructive  notice  to  a 
subsequent  purchaser.      This   necessarily   raises   the    ques- 
tion, whether  the  index  is  a  part  of  the  recx>rd,  and  whether 
the  mortgagee  has  done  all  that  the  law  requires  of  him,  to 
give  notice  to  a  subsequent   purchaser,    when    he   procures 
his  mortgage  to  be  filed  in  the   clerk's   office  *  and   recorded 
in  the  proper  book.      In  the  case  at  bar,  the  mortgage  was 
duly  filed  and  regularly  recorded^  and  a  certificate  indorsed 
on  the  instrument  stating  that  fact.       The  mortgagee  then 
relied  on  the  assurance  that  the  clerk  had  done  his  whole 
duty,  and  that  he  would   be  protected   in   his-  rights ;  but, 
by  the  neglect  and  carelessness  of  tbat  officer,   no  index  to 
the  mortgage  was  made,  as  the    statute   directs,  and  hence 
persons  searching  the  records  were  liable  to  be  misled  as  to 
the  existing  incumbrance.       The    sections    of    the  statute 
bearing  upon  this  subject  are  as  follows:  •  "§  23  (Mid.  Laws, 
Chap.  6).     Separate  books  sball  be  provided  by  the  county 
clerk  in  each  county  for  the  recording  of   deeds   and  mort- 
gages; in  one  of  which  books  all  deeds  left  with  such  clerk 
shall  be  recorded   at  full   length,   with   the  certificates   of 
acknovrledgment  or  proof   of  execution   thereof;  and  in  the 
other,  all  mortgages  left  with  the  county  clerk  shall  in  like 
manner  be  recorded."       The  next  section  (§•  24)  provides 
that  the  county  clerk  '^shall  certify  upon  every  conveyance 
recorded  by  him,  the  time  when  it  -^as  recorded,   and    a 
reference  to  the  book  and  page   where  it   is  recorded,    and 
every  conveyance  shall   be    considered    as  "recorded    at  the 
time  it  was  so  received."      The  next  section    (§  25),   pro- 
vides that  he  shall  keep  an  index,  direct  and  indirect,  to  the 
bboks   for  recording  deeds  and  mortgages.       The  next  sec-^ 
tion   (§  26)    is   as  follows:     ^*Every   conveyance   of   real 
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proper^  witluD  tliis  State  hereafter  made  which  shall  sot  be 
recorded,  as  provided  in  this  title,  within  five  daj;?  thereaf- 
ter, shall  be  void  against  anj  subsequent  purchaser  in  good 
faith  and  for  a  valuable  consideration  of  the  same  real  prop- 
erty, or  any  portion  thereof,  whose  conveyance  shall  be  first 
duly  recorded."  It  follows,  of  course,  that  if  the  convey- 
ance shall  be  recorded,  as  provided  in  that  title  of  the  statute, 
then  it  will  be  valiid. 

It  is  claimed  by  counsel  for  respondent  that  the  language 
of  §  26,  requiring  the  conveyance  to  be  recorded  as  "pro- 
vided in  that  title,"  and  the  section  requiring  the  clerk  to 
keep  an  index  to  the  books  for  the  recording  of  deeds  and 
mortgages  being  contained  in  the  title  referred  to,  it  should 
be  construed  to  require  aU  such  conveyances  to  be  indexed 
as  well  as  recorded,  in  order  to  give  notice  to  subsequent 
purchasers;  or,  in  other  words,  that  the  index  is  a  part  of 
the  record.  But.  this  I  do  not  think  is  a  proper  ctmstmc- 
tioQ  of  the  statute.  Section  23,  heretofore  quoted,  is  cc»u- 
plete  in  itself,  and  fully  defines  what  is  the  record  of  a  oon- 
yeyance,  and  the  index  is  made  no  part  of  it  Again,  the 
section  providing  for  the  index,  after  requiring  that  it  shall 
contain  the  name  of  every  party  to  each  and  every  instru- 
ment recorded,  provides  that  such  index  shall  contain  a  ref- 
erence to  the  book  and  page  where  the  same  is  recorded.  It 
would  seem  to  be  a  contradiction  in  (arms  to  say  that  the  in- 
dex shall  refer  to  the  record,  and  at  the  same  time  say  that 
it  is  a  part  of  the  record. 

There  are  some  other  sections  of  the  statute  that  indicate 
tiiat  the  index  is  not  treated  as  any  part  of  the  record ;  for 
instance,  §  27  provides  that  the  record  of  a  conveyance, 
duly  recorded,  etc,  may  be  read  in  evidence,  etc. ;  and  §  30 
provides  that  any  mortgage  that  has  been  or  may  hereafter 
be  recorded,  may  be  discharged  by  an  entry  on  the  margin 
of  the  record  thereof.  It  is  claimed  that  it  would  be  a  great 
iuconvenienoe  to  require  persons  examining  titles  to  go  be- 
yond the  index  in  their  examination.  This  may  be  so,  but 
there  is  no  argument  that  can  be  founded  upon,  the  incon- 
venience of  the  rruitter  that  will  not  apply  with  equal  force 
in  either  view.      This  brings  us  back  to  the  point  whether 
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the  grantee  or  mortgagee  has  done  all  th^  law  requires  of 
him,  to  give  notice  to  subsequent  purchal^rig,  "when  he  files 
his  conveyance  in  the  clerk's  office,  and  has  it  recorded  in 
the  proper  h66k ;  if  so,  then  he  is  entitled  to  protection, 
and  the  party  who  suffers  through  the  neglect  of  the  clerk 
to  do  his  duty  in  making  an  index,  must  lo<^  to  the  derk 
and  his  stiiretics  for  redress*  To  give  the  statute  the  con- 
struction clainied  by  respondent's  counsel  would  lequire  §  26 
to  be  read  that  dvery  conveyance  which  shall  not  be  recorded 
and  indexed'  as  provided  in  this  title  shall  be  void  as  against 
subsequent  purchasers. 

The  Iowa  statute,  upon  which  the  eases  in  18th  and  2Sth 
Iowa  Reports  referred  to  and  relied  on  by  respondents  coun- 
sel are  based,  reads  as  follows: 

"Sec.  1948.  The  recorder  must  keep  an  entry  book,  or 
index,  the  pages  of  which  are  so  divided  as  to  show,  in  par- 
idlel  colmnns:  1.  The  grantors;  2.  The  grantees;  3.  The 
time  when  the  instrument  was  filed ;  4.  The  date  of  the  in- 
strument ;  5.*  TOie  nature  of  the  instruAient ;  6.  Th^  book  and 
page  where  the  record  thereof  may  be  found;  7.  The  descrip- 
tion of  the  land  conveyed. 

"Sec.  1944.  The  recorder  muSt  indorse  upon  every  in- 
strument, properly  filed  in  his  offioe  for  record,  the  time 
when  it  was  'so  filed,  and  shall  forthwith  make  the  entries 
provided  for; in  the  pteceding  section,  except  thi(t  of  tl^e  book 
and  page  when  the  record  of  the  instrument  may  be  found, 
and  from  that  time  such  entries  shall  furnish  constructive  no- 
tice to  all  persons  of  the  rights  of  the  grantee  conferred  by 
such  instrument." 

It  will  be  seen  that  the  Iowa  statute  expressly  provides 
Ihfttthe  index  shall  furnish  constructive  notice.  No  doubt 
our  Legislature  might  have  made  the  same  provision  in  re- 
gard to  our  registry  act;  but,  in  the  absence  of  such  a  pro- 
vision, I  conclude  that  the  filing  and  recording  furnish  such 
notice ;  and  this  view  is  sustained  in  all  the  States  that  have 
registry  acts  similar  to  ours. 

In  the  case  of  BishQp  v.  Schneider  (46  Mo.),  the  Supreme 
Court  of  Missouri,  in  passing  upon  the  identical  question 
presented  in  this  case,  and  on  a  ^tatute  very  mud^,  like  ours^ 
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Judgs.Wflgn^  ijbUveriAK  the  »piq)(Na  of  tihe  co^rt,  spj»-;,"]jfr 
my  opinion  the  pri^ftt^Sceof  the  ind^x  i«  ^at.'iU  na^pe' 
ipiports,  to  paint  to,  tlfe  record ;  but  tl)fi|  it^.  finms  ^d<1  f^-'. 
stimtes  no  part,  of  the  record.  The  statoito  .etat^^  withop^ 
ifeeTve  or  quaUScatioiL,,that  whflB  an  intiru^nt  ia:fil^:V^t^, 
tt^  Tecor^ei;,  and  transcribed  ;<»i..t^  i»pord5;it  «b|aU  be  ,fpik< 
sidered  rs  ineorded  f rom  the  time  it  U.deliyoed.  -FfoiQ  that 
time  forth  it  is  eQostnictive  uofute  o£  whftt  wasmif^ailf  o&p- 
iipi.  A  8ubsequ^t:iectioi],  for  the  purpo^  9f  fadilftating  i«^ 
qeaftjh,  beeid«s  recordiogt  devt^ye^a;  sepAmfe^  -dpatindt,  ^Qd-. 
independent  duty  upon  the  recorder,  and-^in  the  eveptipf  ntm^ 
compliance  with  that  duty  tb&iwrty  injqved  )fBs  hisirodresa. 
the  purch4Qeir,.  o^  gi^te^  when  he  bts  deliveiQd  his:  dwdl 
and  seen  that  it  is  correctly  of^MedV  haa  dOne,-^lt  thojli^w  V^ 
qnir^  of  him  for  hU  pii-c»tectio9;!.«Jid-Tif  aijy  qtbe7:p9iBoa'iB 
injured  by  the  fault  jof'the^reoorder  in  notmalung  the;pr(^r 
index,  he  must  pprsqe  his  remedy  against  that  fMqeg£<iT[iit^_ 
injury.""  And  tp  thes  Mine  .effect  ?are  thq  oasefT'in  9t  Vwh 
«)?nt,  338;  16  111.  460;  16  ObLp,  648;  and  28i'Tezafl,  6Q6.  -. 

.In.,accordaiice;tviitb>the«e/vie«e,  the  defne.oflhe  oourt-b»> 
low  will  be  reversed.  .  ■ 

, Mr.  Justice. Mo AxT^UB,  disKiMed.. 


IL  D.  HtME'et  »l.,Eeftpondent«,  v.  JOHW  H.  ITORRIS^ 
Appellant. 

gmcBiFF  —  DErnrnoK  or. — Tbe  word  "ilieriff,"  in  |  110,  Subd.  1,  of 
the  Civil  Code,  ia  ■  generic  term,  and  compretiends  comtabte,  wboaa 
dutwi  are  of  a  like  nature. 

OattartMix — Dm  ati  wbebi  SuEsnts  n  i  tipm.  Aoatai  BvmaaaxM 
THEIR  FaaatrAi^ — Where  »  eoiutable  ezecnteB  *  writ  of  airait,  is  k 
civil  attion,  and  tlie  Buretiea  aubsequentljr  deliver  the  party  bftck 
into  faie  custody,  it  is  his  duty  to  acknovleilge  the  return  of  the 
party  by  certificate  Indoned  upon  a  certified  copy  ol  the  undettsk- 
ing  of  hail. 

Appeal  from  Multnomah  Coun^. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Oaplea  &  Mulkey,  for  Appellant 


B66, 1(^76]  •>  Huicfi-  v..  NoBBja.// 

*   '.«     -  .  i      .     '       .  ;•  .  '      '  ..  J      .J  .      •    '  »  .     • 

By  t]i«  Court  Mc ABTHxm,  J. :  .  .  _ 

»•  l^lbeffer  was  ake^t^  trpoA  a  (eivil- pMK^eftg/ issto^  cmt  bf- 
^StslAf^'B  Couft,  in  an '  adtion .  in  '#hi(^  db^^'Badidock  ;^otaBj 
l5laiil1iff,  imd  he  (&)  ddfendant  The  ^ixxscifie  ii^aa^^x&coted: 
by  Norris,  whis>  wag  ^^stkMe'  in  the^'  ^y^ciftdt  in  whi(&  the' 
aS(kioti  was  broFugbt:'  Subsequently,  SbalflFer*  gaive  tie  neiieflr' 
sirry  undertaking,  foi>  ttlfeatte  iFrotti  duitody,  with-Suitefe  'and? 
Herman  a»  strreHes."^  ^fierward^  :the'  8tlr^ti(feS>  d'e>smng^t(i) 
iWirpetader  S.,  eautea  a  Certified  wpyiof 'th^  Und^ffbtkiti^^ofi 
b^r  to  be  deliiv^red  to  No^M,'  and  gave  into,  his'  ealft  an^li 
keeping  the  bddj  of  said  8:^  and  then  and  th^re  demanded^ 
thAt  he  Aonld  iioknowliedge  such  surrender  by  eerti&cate^  in^ 
writing,  Upo^  tibe '  osttified  eopy  of  'the  uxfdef takin];.  This^i 
Norris  refitted  to  dcK  '  The  eoilrt  beIow>  upon  the  7)etitimi  of' 
the  respoiidentd*  a^dafter-a'heariiigv  onleted^a  peremptbty^ 
niandamus  to'  issue  %d  appellant  to  makeisueh  certificate^^  and. 
tikie'  is  ehatged  as  ei^rcl*.  We  ttsi^  of  opinion  thkt  it  is  vii^^*> 
TOY.-  ?By  §  19  of  tibe  Justieiss'  C^klej^tiie-piwisiond  Temediesi 
of  arrest,  attachment,  and  delivery  of  personal  property,.»e^ 
extended  to  the  Justices*  Courts.  Writs  issued  ott  of  those 
courts  are  allowed  to  be  served  by  tiie  constable ;  in  fac£,  hk 
is  the  executive'  officer  of  the  said  eoorts.  (Mis.  Laws,  ch-.. 
48,  §§  36,  87;  Jus.  Code>  %%  %  13.) 

Norris  e^^ecuted.this  writ,  and  accepted  Shieffer  after  he^ 
was  surrendered,  but  refused  the  certificate;  and  the  argu- 
ment to  sustain  such  refusal  is  based  upon  §  110  of  the  Code 
of  Civil  Procedure,  which  provides  in  subdivision  1  that  "a 
certified  copy  of  the  undertaking  of  bail  shall  be  delivered 
to  the  sherifF,"  etc.  The  sheriff  being  the  only -officer  desig- 
nated, it  is  contended  that  therefore  to  him  alone  can  a  sur: 
render  be  made.  Such'  a  construction  would,  in  effect,  pre- 
vent the  jurisdiction  of  the  Justices'  Courts  extending  to 
the  matters  enumerated  in  §  12,  above  referred  to,  for  we 
find  that  ,in  those  sections  of  the  Code  pointing  out  tfe 
methods  by.  whieh  the  benefits  of  the  provisional,  remedies 
above  mentioned,  are  procured,  acts  are  required  to  be  per- 
formed by  the  sheriff  and  the  clerk.      Justices?    Courts  have 
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no  Bucb  officer  as  clerk ;  and  if  no  one  but  a  d^c  caii  issue 
writs  in  the  provisional  remedies,  then  justices  of  the  peace 
cannot  exert  their  jurisdiction  in  those  martprs.  The  true 
rule  is,  that  when,  in  an  action  in  the  Justices'  Court,  a 
party  desires  to  resort  to  any  of  the  provisional  remedies 
above  najned,  the  justice  should  perform,  as  nearly  as  may 
he,  all  those  acts  that  are  required  to  be  performed  by  the 
clerk  in  like  cases  in  courts  of  record ;  and  the  constable,  if 
the  vrit  is  put  in  his  hands,  should  perform  all  those  acta 
that  are  required  to  be  performed  by  the  sheriff.  In  that 
tioamier  alone  can  the  jurisdiction  of  the  Justices'  Court  be 
■fiilly  and  adequately  extended  under  §  12.  The  word  "sher- 
iff," in  §  110,  eubdivieion  1,  must  be  held  to  be  a  generic 
term.  In  Wiwhell  v.  Fond  (19  Vermont;  198),  the  court, 
in  passing  upon  a  statute  which  provided  that  "no  sheriff 
or  deputy  sheriff  shall  be  allowed  to  make  any  writ,  decla- 
ration," etc.,  held  the  word  "sheriff"  to  be  &  generic  term, 
and  to  comprehend  the  entire  eUas  of  executive  t^cera,  in- 
eluding  constables,  whose  duties  are  of  a  like  nature.  And 
such  is  our  view  of  the  word  in  the  secticm  under  oonsidera- 
titm. 

The  writ  under  which'  Shaeffer  was  arrested  was  put  into 
the  haiids  of  const&ble  Norris.  He  executed  it.  To  him 
Shaeffer  -Was  surrendered,  and  it  was  his  duty  to  acknowledge 
such  surrender  by  a  certificate  in  writing  upon  the  certified 
copy  of  the  undertaking  of  bail  presented  by  the  suretiee. 

Judgment  affirmed, 


MAHALA  WILSON,  Appellant,  v.  FRANK  MADDOCK 
and  H.  A.  KATHAU,  Respondents. 

EviDENCi!  —  Common  Hkputation.—  Under  Siibd,  12.  |  788,  of  the  Oode 
Civil   Procedure,  common   reputation   ia  adinisaible  Id  eridmn  to 

prove  the  ownerahip  of  property  in  diapute.  and  this  statute  changw 

the  general  rule  in  Ih'n  respeet. 
Imeu. — OPiniOK  or  Witness  not  Admibsiblk. — A  question  which  calla 

lor   the   opinion   of   the   witness   as   to   whom    common    repntatioai 

ascribes  the  ownorehip  of  property,  ia  not  adniiHible. 

Appeal  from  Umatilla  County. 
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W.  W.  Thayer,  for  AppeUwrt. 
James  3.  Slater,  for  Hespondents. 

By  the  Court,  Shattdck,  J. : 

The  only  ground  of  errDr  assigned  and  innrted  on  in  tihii 
case,  is  tiie  refusal  of  tlw  olrurt  beJow  to  allow  the  plaintiff** 
counsel  to  ask  of  the  vitnese  8oott  the  folkming  qneatibn, 
to  wit;  "Do  yon  knov  who  is  the  owner  of  the  propert;^ 
described  in  the  cQiBphuiit,  aoeording  to  common  reputa- 
tion!" 

The  issue  cm  trial  between  the  appellant  and  ttie  respond- 
ent was  as  to  the  ownership'  of  oertain  personal  property, 
and  the  proposal  to  pot  this  questitHi  issmnes  that  owner- 
ship of  proper^  may  be  proved,  by  oommon  roputaticm. 

The  objection  to  the  question  is  two  fold;  Ihat  the  evidenoe 
called  for  is  incMnpeteot,  end  that  the  {(aestion  is  not  iti 
proper  fonn,  even  if  ccuunon  iepatati(m'  oonld  bs  reoeired  as 
eridenee  of  owneiehip. 

We  hiAi  that  ooumum  repntatioa  cannot  be  reoetTed  as 
evidence  of  title  to  property,  unless  it  be  authorised  by 
express  provisions  of  the  ^tute,  or  mileis  the  case  is  one 
within  the  exceptions  to  the  general  rule.  It  has  been  long 
beld  that  ccHumoa  or  general  reputation  may  be  receiTed 
conoeming  a  matter  in  which  the  public  hare  an  interesty 
or  which  directly  concsEns  and  afTect^  the  mats  of  the  peo- 
ple of  a  town  or  locali^.  This  case  is  one  merely  personal 
and  of  a  private  nature,  concerning  which  the  parties  alone 
can  be  presumed  to  be  informed  or  have  ai^  accurate  know- 
ledge. Consequently,  common  reputation  could  not,  by  the 
general  rule,  be  received  to  show  title  in  this  osse.  (1  Green- 
leaf  on  Ev.,  §§  127,  131.) 

Our  statute,  however,  in  the  Criminal  Code,  §  652,  has 
ilcclared  common  fame  to  be  competent  evidenoe  in  ease  of 
indictment  for  kepping  a  brothel,  and  that  provision  of  the 
statute  has  been  applied  without  question  in  that  class  of 
.  cases,  ever  since  its  enactment.  There  can  be  no  doubt 
Hiat  the  Legislature  had  the  power  to  enact  it.  It  is  said  to 
1.^0  been  a  rule  of  the  Roman  law,  that  common  reputa- 
6  Oregoit— 31 
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tion  in  all  cases  might  be  rocei^fed  -dft  wldenaeLi'  V  (I'^Gr^o- 
leaf  cm  Ev.,  note  5  to  §  138.)  The  Xe^slature  of  .this  State 
might,  if  they  deemed  it  expedient,  inake'such  to'be  the  rule 
here.  We  think  they  have  d«^e.«).,by,  Subd,.12,,§,  3;66,-of 
the  Civil  Code,  which  provides  ainong  disputable  preeilmp- 
twAsj  satttsfaCbwytihriesi  oveworoe,  •*'tBat^a  penwn  m"'  (pre- 
■iimfid)  ''^tbeown^  at  property  £n)iB'fex«r<tiBiiiig'K«ti  tft  own' 
«nhip  over  it,  ot'Siomtctnuadn  reptitttiotf  dlhU  ov*enhip.''' 
By  tiiis:  provi^nf  oMnmon'  ArepvtatMni'  'is  -pUtKd  on  oD 
eqii£l;foatiiif -witb'tKweasioDjias  fubisfaisg'tf  pfesnmptioii 
of  ownership,  and  for  this  reason,  as  to  the  general  wmpe^ 
tencj  of  ths  gvidelKel  we'thhik  the  obj^<ltibil  bi'tts  iatroduc- 
tion  should  have  beeo' overruled; '  '      .  '     t 

-'  The>  fom  of  the  question  was,^  bomver,!  objeetioqable^  and 
it  was-aot'eriior-tO'i«fnse>to.allaw  IV  aiiswes  to  be  given.  The 
qiiesti(»i  do0S'  not .  isk'  foT  the  .oflinmcF&  reputation  of  owner- 
ship; bu6-ifor  £he  opinion  tor  iDferenaftofthe 'witness.  Tbe 
proper  fset  to  beiproven: -vta^ meielyrthc  ODnnnon-icputation. 
Of  this  alone  the  witness  was  ccanpetent;  to  testify.":  The  infer^ 
enoe  ot  preaumptiott  to  be  drtMiir^fnnn  lliflt  IEmI  inu^  matter 
fw-  the  jury.         -■    '■  '  '  ' 

The  jodgment  beltnr  ii  affinned. 


JOSEPH  EITO'TT,  Eespondent,  t.  T.'  C.'  SHAW,  Sheriff  of 
the  County  of  Marion  et  al.,  Appellants. 

JUDOMEKT  Lien  —  PBOPERrr  wben  bold  IiUbu  voh  lit  Iirvncn  Ottxm 
or  Sale. — The  itattite  s<tm  to  th«  Stattf  &  Hen  upon  all  tht  property, 
real  an^  peraoiul,  of  a  criminal  from  tbe'tlmeof  tlie  earonlNfon 
of  the  erima.  When  and  proper^  bas  been  Mtd,  ejther  bj  the  party 
oonviFted  or  1^  hit'  eicpttor  or  «dmii)istr>tor.  It  b.  'chargeable  with 
the  incumbrance  In  tbe  Inverse  order  qf,  its  alienation, — that  la  to 
ny,  the  property  last  told  la  to  be  Brat  charged. 

Afpeai.  from  Mari<ni  County. 

On  the  13th  day  of  August,  18T3,  A.  H.  Whitley  and 
Susan,  hia  wife,  for  a  valuable  consideration,  conveyed  lot 
8,  in  block  50,  in  the  city  of  Sitlcni,  to  one  Kamsey.  On 
the  27th  of  the  same  month  Hamsey,  for  a  valuable  consid-. 
eration,  conveyed  said  lot  8  to  said  Susan. Whitley,  by  whom 
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it  was  for  a  valuable  consideratidtD' 
February,  1875,  to  tbe  plaintiff. 

Prior  to  this  first  coDvA7ab(te,.and 
Circnit  Court,  for  Marion  Count;,  i 
convicted  of  the  crime  of  aswtlt  - 1 
mitted  upon  one  Qlaze,  and  jndgmf 
tttie  y6af  ui  tlife  penlleniiary'anid  lor 
amoiontinie'td '^850.40,  was  reidei 
jnd^inrtit'foV(»9tfl  and'^lisbiirfenient 
docket  for  'MafHoii  Couilty  f.n  the  5t 
the  lien  dwiket' foV  TolkCoonly  (*ii 
ber,  187S.  ■  ■■'  ''  '*■"■■      ■■'■  '     '■  ' 

On  the  6tfi,  of  Octdbfer,  1873,  hS< 
Glaze,  and  on  the  17^' of  thd  aibn« 
tvas  appointed  sole  executrix  of  hia 
until  Jul^  27,  1875. 

On  the  leti  and  oVi  the  18th  days 
H.  Whitley  made  cbnWyancea  of  di 
one  J.  W.  Smith. '  Smith  having  died 
who  is  the  administrafrix  of  his  esti 
are  made  psrtieid  herein.  On  the  20 
Wlidey,  as  executrix,  in  pursuance 
the  County  Ciurt  of  Marion  Count 
of  land  belonging  to  the  estate  of  8ai< 
ferent  persoiis,  and  realized  therefro 
About' eighteen  thousand  dollars. 
■  On  the  ISth  of  March,  l875,'an 
the  Circuit  Court  for  Marion  Couni 
ley  and  in  favor  of  the  State,  for  I 
bursements  in  the  criminal  action^  i 
hands  of  the  dfefehdant  Shaw,  who  wi 
thereunder  on  said  lot  8  and  adver 
Plaintiff  sued  for  an  injunction  to 
defendants  interposed  a  demurrer,  ' 
the  court  and  an  order  made  that  Ui 
in  big  lifetime,  after  the  commis3i<»i 
he  was  Vionvicted,  are  liable  for  the 
ment  in  the  inverse  order  of  their  sal 

From  tlda  ruling  and  judgment  t 
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Oregon,  made  and  delivered  to  the  defendant^  S^  N.  Arri- 
goni,  a  certain  promissory  note,  a  copy  of  which' ia  set  out 
in  complaint  as  follows : 

$960.  -  PoBTiAiTP,  QsteoR,  jAif«  29,  18(17. 

'Tor  value  received,  on  demand,  I  promise  to  pay  S.  N, 
Arrigoni,  or  order,  the  sum  of  nine  hundred  aild  fifty  (950) 
dollars  in  United  States  gold  coin. 

(Signed)  *T/.  L.  Blake, 

"S.  N.  Abbiooni." 

That  on  the  27th  day  of  May,  1867,  the  defendant  sold 
and  delivered  the  said  note  to  the  plaintiff,  and  transferred 
the  same  by  writing  his  name  on  the  face  of  the  note  under 
the  name  of  the  maker;  that  at  the  time  of  sudi  transfer,  it 
was  agreed  between  the  plaintiff  and  the  defendant,  that  the 
defendant's  rsponsibility  to  the  plaintiff,  on  this  note, 
should  be  deferred,  and  that  no  recourse  on  said  note  should 
be  had  against  him  until  January,  1868,  and  a  memorandums 
of  said  agreement  was  then  and  there  indorsed  upon  said 
promissory  note. 

That  prior  to  the  31st  day  of  December,  1867,  the  said 
L.  L.  Blake  left  said  State  of  Oregon,,  for  some  place  un- 
known to  plaintiff,  and  on  and  after  said  last-named  date^ 
plaintiff  has  not,  although  he  ha^  made  diligent  search  and 
inquiry,  be^n  able  to  find  him,  so  that  he  might  present  the 
note  to  hiin,  the  said  L.  L.  Blake,  for  payment;  of  all  of 
which,  the  said  defendant,  then  and  there,  had  notice,  and 
the  said  defendant,  on  January  1,  1868,  and  on  divers  days 
thereafter  at  the  city  of  Portland,  and  elsewhere,  promised 
plamtiff't6  pay  hiiri,  plaintiff,  the  sum  of  money  due  dn  toid 
promissory  note;  each  of  Which  said:  several  promises  defend- 
ant has  hitherto  failed  to  keep  and  perform. 

There  is  an  averment  that  the  plaintiff  is  the  owner  and 
holder  of  the  note,  and  that  the  amount,  due  thereon  is 
$1600,  for  which  sum  plaintiff  praysf  judgment  in  gold 
coin. 

The  defendant  filed  a  demurrer  to  this  complaint: 

''That  it  does' i!iat  state    fiicts    sufficient    to'constitirie   a 

catise  of  action  againdt  defendant,  for  the  following  reasons : 

1  '^^iiist.  >  The'  allegations  of  notice  inisaid  compliant  are  in* 
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sufficient  in  law  to  charge  defendant  with  any  liability  to  pay 
said  note,  or  any  part  thereof. 

^'Second.  It  is  not  alleged^  in  or  by  said  oomplaint,  that 
(he  agreement  between  the  plaintiff  and  the  defendant,  at 
the  time  of  the  sale  and  transfer  of  said  note  by  defendant 
to  plaintiff,  was  reduced  to  writing  or  signed  by  plaintiff  and 
defendant,  or  either  of  them,  or  that  the  memorandum  al- 
leged to  have  been  indorsed  on  said  note,  was  made  at  defend- 
ant's request,  or  was  signed  by  any  one.  ' 

"Third.  The  promises,  alleged  in  complaint  to  have  been 
made  in  January,  1868,  and  since,  are  insu£Scient  in  law  to 
enable  plaintiff  to  maintain  his  said  action  against  defend- 
ant 

'fourth.  The  complaint  of  plaintiff  shows  that  this  action 
has  not  been  commenced  within  six  years  next  after  the  cause 
of  action  first  accrued  upon  the  contract,  or  note  set  forth 
in  plaintiff's  complaint'' 

The  demurrer  was  sustained  and  judgment  rendered 
against  the  plaintiff,  who  now  appeals. 

WiUiam  Strong  <md  John  B.  Waldo,  for  Appellant 

W.  H.  Effinger  and  W.  W.  Upton,  for  Respondent 

By  the  Court,  Prim,  J. : 

The  fourth  specification,  .contained  in  the  demurrer  to  the 
complaint,  is  that  it  appears  on  the  face  of  the  complaint  that 
the  action  was  not  commenced  within  six  years  next  after  the 
cause  of  action,  upon  the  contract  set  out^  first  arose. 

In  order  to  determine  whether  this  objection  or  specifica- 
tion is  well  taken,  it  becomes  necessary  to  ascertain  the  rela- 
tion of  defendant  to  the  note  as  well  as  the  time  when  the 
cause  of  action  accrued  to  plaintiff  against  the  defend- 
ant 

The  complaint  seems  to  be  based  upon  the  theory  that  de- 
fendant Arrigoni  signed  the  note  as  an  indorser,  and  under- 
took to  become  liable  to, the  plaintiff  in  that  capacity;  and 
we  have  concluded  that  he  should  be  so  treated  in  order  to 
decide  upon  his  liability. 
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.  The  note  was  esjecuted  January  2*,  1867,  and  waa  made 
payable  on  demand  to  S.  N.  Arrigoni,  or  order.  On  May 
%7,  1867,  nearly  four  montha  after  its  execution,  Arrigoni 
transferred  the  note  to  plaintiff  by  writing  iti*  luune  on  its 
face  under  the  name  of  the  maker. 

It  is  usual  for  an  indoraer  to  put.  hie  name  upon  the  bacik 
of  a  note  when  be  wishea  to  assume  t^e  position  of  indorser 
thereon;  yet  it  is  immaterial  wbere  he  puts  it;  all  .that 
is  necessary  is  that  he  put  his  name  somewhere  on  the 
note  with  the  int^tion  of  making  a  present  transfer  of  it. 
This  note  was  payaUe  to  his  order,  and  he  could  make  that 
order  as  well  upon  the  face  a^  upon  the  back  of  the  note. 
(Story  on  Prom,  Notes,  §  121 ;  Edwards  on  Bills  and  Prom- 
Notes,  267.) 

It  is  well  settled  that  an  indorser  may  limit  or  qualify  his 
reaponsihility  at  the  time  of  making  the  indcv^ement;  and 
in  this  case  it  appears  that  Arrigoni  undertook  to  do  so.  (Ed- 
wards on  Bills  and  Notes,  282,  283.) 

It  is  alleged,  in  the  complaint,  that  it  was  agreed  between 
plaintiff  and  defendant  that  the  responsibility  of  defendant 
on  this  note  should  be  deferred,  and  no  recourse  on  said  note 
should  he  had  against  him  until  January,  1868,  and  that  a 
memorandum  of  ^id  agreement  was  then  and  there  indorsed 
upon  said  note.  These  facts  are  admitted  by  the  demurrer  to 
be  true,  and  cannot  be  disputed  in  this  stage  of  the  case.  Ev- 
eiy  indorsement  upon  a  note  is  a  new  contract,  and  can  be 
executed  as  other  contracts.  (Edwards  on  Bills  and  From. 
Notes,  263.) 

The  facta  alleged  in  the  complaint  show  a  contract  between 
plaintiff  and  defendant  having  the  same  legal  effect  as  if  it 
had  been  written  out  in  full  as  follows:  "I  hereby  transfer 
to  A.  H.  Johnson  or  order,  this  note,  without  recourse  upon 
me,  until  January,  1868."  Signed  "S.  N.  Arrigoni,"  and 
dated  "May  27,  1867." 

Arrigoni,  in  indorsing  the  note,  took  the  precaution  to 
defer  his  liability  to  pay,  in  case  it  should  he  dishonored, 
until  January,  1868.  Since  it  was  a  note  payable  on  de- 
mand, he  was  liable  to  be  called  upon   immediately,    if 
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tbe  maker  shouM  fail  to  pay,  onless  prov'i8io!&  ahaald  be  made 
against  it  at  the  time  of  indorsement 

Entertaining  the  view  herein  expressed  of  the  contract, 
we  think  the  plaintifPs  right  of  action  against  defendant  did 
not  accrue  until  Jannary,  1868^  and  therefore  was  not  barred 
in  Itecexhber,  1878. 

Having  reached  the  conclusion  that  the  defendant  occu- 
pied the  position  of  an  indorser,  and  assumed  the  liability 
of  such,  he  was  entitled  to  due  demand  and  notice  be&ne 
his  liability  to  pay  the  note  could  be  made  absolute.  The 
note  being  due  on  demand,  it  was  the  duty  of  the  holder  to 
present  it  for  payment  within  a  reasonable  time ;  and  what  is 
a  reasonable  time,  is  a  question  of  law  for  the  court,  to  be 
decided  on  the  facts  of  eadi  particular  case.  In  thia  case, 
it  appears  that  no  effort  wag  made  to  find  Blake,  ihe  maker 
of  the  note,  in  order  to  present  it  for  payment  until  the  81st 
of  December,  1867,  which  was  more  than  seven  months  after 
the  time  when  Axrigoni  indorsed  the  note.  This,  we  appre- 
hend, would  be  held  to  be  an  unreasonable  delay,  under  all 
tibe  authorities. 

It  is  admitted  by  counsel  for  plaintiff  that  no  demand  on 
Blake  ie  alleged ;  but  it  is  claimed,  that  a  state  of  facts  have 
been  allied  sufficient  to  excuse  a  want  of  demand  or  take 
tbe  place  of  such  allegation.    These  facts  are,  ^^that,  at  the 
time  of  making  of  said  promissory  note,  tbe  said  Blake  was 
residing  in  the  State  of  Oregon;  that  prior  to  ike  8 1st  day 
of  I)ecember,  1867,  the  said  Blake  left  said  State  for  some 
place  unknown  to  the  plaintiff,  and  that,  on  or  after  said 
last-named  date,  plaintiff  has  not,  although  he  has  made  dili^ 
gent  search'  anu   inquiry,  been  able  to  find  him,  90  that    he 
mig^ht  present  said  note  to  him  for  payment;  or  all  of  whidli 
the    said   defendant   then    and    there    had    notice;  and  the 
said  defendant,  on  the  1st  day  of  January,    1868,   and   on 
divers  other  days  thereafter,  at  the  city  of  Portland  and  else- 
where, promised  to  pay  plaintiff  the  sum  of  money  due  on 
said  note." 

Thus  it  will  be  seen  that  it  is  alleged  in  the  complaint  that 
defendant  made  a  subsequent  promise  to  pay  said  note,  after 
having  notice  of  the  laches  of  plaintiff  in  failing  to  make 
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ah  eM&rt  t^pi<eeent  tbe  lute  for  payment' within  A-TMiowUto 
time.  ,       :  .  :  : 

A  sab&e<{uent  pronme  toipay,  after  f«ll  kitowledge  of 
tucti  lacbes  oti  ike  part  of  :the  .header  aa  would:  operate  to  diar 
^rge  aaindorser,  all  tbie  autboritieq  bttld.  ia  sufficient  ttt 
render  him  liable  to  pay  the  note.  In  discoseinj  this  prop(H 
sitioB,  Mr- Edfian^,  in  his  work  on  Bills  and  Fromlssory 
Notes,  aajs:  "WJaen  .the.  faot  appears' that  thste  has  l>etin 
Inches  on  the  pirt  oil  tbe  holder,  a  eutieQ^uent  promise  b;  th& 
indorser  ti>  pay  the  bill  will  not  render  bim  liable  uskss  it 
also  appears  that  tbe  promiae  was  maile  with  full  knowledge 
of  the  fact  that  he  had  been  discbiai^d  by  tbe  laches  of  the 
bolder.  But,  on  proof  of  a  promise  by,  the  indorser,  witU 
knowledge  that  be  was  not  liable  on  the  bill,,  the  bolder  may 
reoQver ;  not,  however,  on  tbe^  ground  that  the  indoraBr  is 
bound  by  tbe  promise  as  a  matter  of  ccmtract,'  fc*  it  wanta 
consideration,  but  on  tbe  ground  that  a  promise  amounts  to  a 
waiver  of  the  objection  that  the  proper  steps  have  not  been 
taken  todischai^  tbe  indorser."  H«  furthrt  says:  "By' this 
it  is  not  meant  that  it  must  appear  that  tbe  draw» 
or  indorser  knew  tlie  law  of  tbe  case  when  be  made  the  prom- 
ise. It  is  enough  if  the  promise  Ib  made  with  knowledge 
of  tbe  facta;  for  be  cannot  defend  himself  upon  the 
ground  of  bis  ignorance  of  tbe  law  when  he  made  the  prom* 
iae." 

In  the  ocsnplaint,  the  facts  showing  laobes  on  tbe  part  of 
tbe  holder  are  clearly  alleged,  and  that  defeodaijit,  after  hav- 
ing notice  of  such  facts,  m&de  a  subsequent  promise  to 
pay,  which  we  think  renders  bim  lUble. 

Tbe  judgment  is  reversed,  and  tbe  cause  remanded  to  tbe 
court  below  iot  further  proceedings. 
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STATE  OF  OKJIGQN,  Eespondent,  v.  BAWM^.  POTY, 


I  >  i 


Qob>^i(Vi  ie  inade  tp  it  until. af tor  v^rdic^t;  but  if  •demun'ed 
indictment  is  insufficient. 


ASSAUtT  WITH  iNTftKT  TO  KILL  -^  iNDltTniBRT  —  WttAT  OKTBCnOlfS  TO 

▲BX  WAiyiiD  a^  FiucuBE  TO  DKAiuit*^'  An  indioimtnt  charging' an 
assault  with  intent  to.kiUt  Whid^ flolU)w^;  the  language  M  the.iitat^te' 
and  omits  to  state  the  acts  constituting  the  offense,  is  sufficient 
where  no 
io,  such 

ImcM. — ^AU  objections  to  the  sufficiency  of  an  indictment  which  appeal 

upon  its  face,  except  the  first  and  fourth  grounds  specified  in  S  123 

of  thQ)QTiliiDA|i'Code>  axeiwaiyed/  by  e^  lailurp  todemui'.    ^taf^  of 

Oregon  v,  Dougherty  et  al.,   (   4  Or.  200),  and  State  of  Oregon  v. 

'   Bruce,  (ante,  68),  cited  and  approved. 

lOBM — ^Evidence. — ^A  defendant  on  tflal  for  an  assault  with  intent  to 

^  kill,  f^ill  not  be  pern^itted  to  s)ipw  in  his  justification  that,  prior  to 

itie  affray,'  he  made  *  boniplaint  before  a  peace  officer  charging  the 

*   aasahltfeld  party  with  having  threatened  hfa  life,  and  asking  to  h&Fi 

him  bdimd  over  to  keep  the  peaoa. 

Appeal  from  Jackson  County. 

'  At  the  Norember  term,  1875,  of  the  Oitcuit  Court  for 
Jackson  County,  Oregon,  Daniel  Doty  was  convicted  of  tlie 
crime  of  assault  with  intent  to  kill,  upon  an  indictment  of 
wlu<^'the  following  is  a  copy  omitting  the  formal,  parts: 

"Daniel  Doty  is  accused  by  the  grand  jury  of  the  county  of 
Jackson  by  this  indictment,  of  the  crixnie  of  assault  with  in- 
tent to  kill,  committed  as  follows:  The  said  Daniel  Doty,  on 
the  18th  day  of  April,  1875,  in  the  county  of  Jackson,  State 
of  Oregon  did  assault  Brooks  Johnscm  with  intent  to  kill  him, 
the  said  Brooks  Johnson,  contrary,''  etc. 

No  demurrer  was  interposed,  and  the  defendant  pleaded 
"not  guilty."  At  the  trial,  it  was  proved  that  at  the  time 
and  place  named  in  the  indictment,  there  was  an  affray  be- 
tween the  defendant,  on  one  side,  and  Brooks  Johnson  and 
Thomas  W,  Johnson  on  the  other,  in  which  the  defendant 
killed  Thomas  W.  Johnson,  and  wounded  Brooks  John» 
son.  The  defendant  offered  a  witness  to  prove  that  prior 
to  the  affray,  he  made  complaint  to  the  district  attor- 
ney charging  Thomas  W.  Johnson  with  having  made  threats' 
against  his  life,  and  asking  to  have  him  bound  over  to  keep 
the  peace.    The  testimony  was  rejected  by  the  court    After 


493 


Stats  of  Oseqov  v.  Dott.         [5  Oregon 


verdict,  the  defendant  made  a  motion  in  arrest  of  judgment 
and  for  a  new  trial,  alleging,  among  other  epiBcifications  of 
error,  that  the  indictment  was  defective,  and  that  the  court 
^rred  in  excluding  the  evidence  above  mentioned.  The  mo- 
tion was  overruled,  and  there  was  judgment  upon  the  verdict. 
The  defendant  appealed  to  this  Court 

H.  K.  Harma,  District  Attorney,  and  J.  F.  Waison,  for 
Respondent. 

/.  D.  Fay  and  Thayer  &  Williams,  for  Appellant. 


By  the  Court,  Bonham,  C.  J. : 

The  bill  of  exceptions  in  this  case  discloses  the  fact  that 
numerous  objections  were  made  by  the  defendant  to  the  pro- 
ceedings at  the  trial  in  the  court  below,  touching  the  admis- 
sion of  testimony  offered  by  the  State  and  the  rejection  of 
evidence  offered  by  the  defendai^t,  and  concerning  instruo- 
tions  given  by  the  court,  as  well  as  those  asked  for  by  the 
defendant,  which  were  refused.  We  shall  i-eview  here,  how- 
ever, only  those  objections  which  counsel  for  appellant  haVe 
presented  in  their  brief  and  argument  in  this  Court, 
believing,  from  a  careful  examination  of  the  bill  of  excep- 
tions, that  none  of  the  numerous  other  objections  are  well 
taken. 

The~first  objection  urged  here  by  counsel  for  appellant  iSt 
that  the  indictment  in  this  case  is  fatally  defective,  in  that 
it  does  not  state  facts  sufficient  to  constitute  a  crime.  It  is 
claimed  that  the  State  should  have  specified  in  this  indict- 
ment the  means  by  which,  and  the  manner  in  which,  the  allege 
ed  assault  was  committed,  naming  the  weapon  used  if  any, 
so  that  the  defendant  might  be  intelligibly  informed  of  **the 
nature  and  cause  of  the  accusation  against  him,"  and  be 
thereby  enabled  to  prepare  for  his  defense.  In  support  of 
this  position,  counsel  for  the  appellant  cite  State  of  Oregon 
V.  Dougherty  et  al,,  decided  by  this  Court  at  its  December 
term,  ISYl  (4  Or.  200),  and  also  Bishop  on  Criminal  Pro- 
cedure, §  77  and  note,  and  3  Sneed.  66. 

In  answer  to  this  proposition  counsel  for  the  respondent 
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dtft  the  deoieioQ  of  this  < 
(ante,  68;  2fl  lows,  467; 
ton's  Am.  Crim.  Law,  g  2 
As  to  the  BifficiffiK^  od 
and  iorta  like  the  coA  in 
are  not  oniform ;  but  wit) 
and  con,  from  th^  -courts 
desire  to  note  faneily  tb( 
State  V.  Dovgherty  U  al.^ 
^  questi(si  of  the  aoffie 
^nce  to  the  Isw,  as  it  is 
''^t^enoe  to  Uifiilonffaage 

>Vq  tliink  that  apon  a  ' 
<^U«ns  of  this  Court  aboTi 
Vermoaize  with  each  othe 
onr  CoDstitDtion  and  laws 
in  this  Statp.  The  case  o 
aL,  decides  that  a  person 
not  only  a  statotory  but  a 
fore  he  is  placed  npon  hit 
uciuation  against  him"  ( 
•IsD  to  hare  submitted  to  1 
tf  the  acts  constituting  tl 
langoage,  without  iepetiti< 
a  perscHi  of  common  nndei 
(Criminal  Code,  §  69.)  '. 
dictment  was  held  to  be  de 
die  character  of  the  lotter 
ed  with  setting  up,  so  as  t 
tended^  and  to  be  prepan 
should  be  called  iar  tria 
that  case  that  the  indictm 
second  ground  of  demune 
Criminal  Code,  to  wit:  " 
form  to  the  requirements  < 
Biate  v.  Dmigheriy  et  al., 
as  to  the  sufficiency  of  th 
and  in  the  proper  t 
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as  also  in  the  case  of  State  of  Oregon  v.  Bruce,  no  demurrer' 
wfiB  inteiipoBed^  Imt  the  objectioa  to  the  indidtment  wa»  for 
the  first  time  presented  oil  motion  id  arreet  o£  judgment  .'In 
8ttUe  of  Oregon  v.  Bruce,  it  was  conceded  1^  (he  Ctoort  that 
a.ilemnirrer  to  the  indiottnent,  had  on*  beeninterpoBed^oDld 
have  he»Ti  stutained,  od  the  ground  that  it  did  not  subetantiai- 
ly  ccAform  to  the  Tequircments  of  chapter  6,  of  the  Code.  And 
we  say  the  same  of  the  indictment  in  the  present  OBe.- 
But  we-  dO'  not  think  it  can  '  b6  \nHinttined  that- 
diis  indictmenf  does-  not  '  charge  «  crime  witltin  that 
meaning  of  Bubdiviaion  4  of  g  138  <^  tlie  Criminal  Code.  Tfae< 
diarge  is  in  tbe  laognage  of  Hie  statute,  and' the  legal  «igtufri 
cation  of  the  term  "assault  with  intent  to  kill,"  impliea  axi. 
onlawfhl  and  f eloaioua  attempt  to  take  the  lif &  of '  another. 
The  iridictmeht  in  thia  case,  to  have  been  perfect  and 
tne  from  objection,  should  hare  apecified  the  weapon  or 
means  employed  in  making  the  asaault  complained  of;  bat 
in  the  absence  of  a  demurrer  anch  indictment  is  auffident 
after  verdict  It  should  be  understood,  beoaUse  our  atatutft 
is  paramount  authority  on  that  subjeot,  that  three  of  the  flva 
grounds  of  demurrer,  as  specified  in  g  123  of  the  Criminal 
Code,  are  waived  by  the  failure  to  demur,  if  the  objection 
appear  <m  the  face  of  the  indictment  And  we  repeat  here 
in  substance  what  we  said  in  the  case  of  State  v.  Bruce,  ihmt 
to  hold  otherwise  would  be  to  do  violence  to  a  plain  provisioBi 
of  the  statute,  and  to  impose  unnecessary  additional  ezpet^as 
and  labor  upon  the  State  in  the  prosecution  of  offenders,  and 
would  in  many  cases,  by  the  resulting  delays,  afford  to  the 
guilty  means  of  escape  from  merited  punishment  fw  theur 


The  second  objection  ui^ed  by  oounael  for  the  appeDant 
is  to  the  effect  that  the  court  erred  in  leftising  to  admit  tlie 
testimony  of  H.  K.  Hanna,  District  Attorney,  called  on  the 
part  of  the  defendant  on  the  aobject' indicated  by  the  foUoir-r 
ing  question:  "State  whether  or  not  defendant  came  to  you 
about  two  weeks  before  the  affray  of  April  18,  1876,  and 
made  complaint  against  Thomas  W.  Johnson,  for  menacing 
and  threatening  him,  and  asked  that  prooeedings  might  be 
instituted  against  him  to  have  to  bim  bound  ore^  tokeepitfaa 
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peace  toviird,th©  defendant??'  ,  The.eyideuce  suggeajted.  by. 
thia  qneation,  it  ia  claimefl,  wa^  offered  by  appellant  for  the 
purpose  of  showing  that  he  had  reaapn  to  believe,  find  did 
believe,  that  he  was  in  danger  of  great  bodily  harm  or 
the  loss  of  his  life  at  the  time  of  the  difSculty  complained 
of,  cnit  of  y^hieti  originated. Ore  tjhargb  '6t  assatllt  with  inten*- 
to  kill.  Counsel  for  the  ^ppelWnt  daim.  that  this  evidence, 
if  it  had  been  admitted^  would  have  tended  to  shpw  that  .the 
aj^ellant  was  under  the  protection  of  the  role  as  rec^goized 
in  Ooodall  v.  The  State  (1  Or.  883).  The  nik,  as  laid  down 
in  that  case,  is,  ^'that  if  they  (the  Jury)  believed,  from  the 
evidence  in  the  case,  that  there  was  reasonable  ground 
for  Gpodall  to  believe  hia  life  in .  danger,  or  that  he  was  in 
danger  of  great  bodily  harm  from  the  deceased,  and  that  such 
danger  was  imminent,  and  he  did  so  believe,  and  acting  on 
such  belief  killed  the  deceased,  he  was  e^fcusable  and  that 
it  was  not  necessary  that  he  should  wait  until  an  assault 
was  actually  committed.''  But  the  evidence  offered  in  this 
case  was  properly  rejected,  for  two  reasons :  First,  no  ref- 
erence 18  made^  in  the  question  asked  Kr.  Haxma,  to  Brooks 
Johnson,  the  assaulted  party  in  this  case^  but  it  was  Thomas 
W.  Johnson  whom  the  appellant  claims  he  wanted  to  have 
put  under  bonds  to  keep  the  peace,  because  he  was  afraid  of 
personal  violence  from  him.  In  the  second  place,  we  think 
that  the  evidence  offered  savors  too  much  of  declarations  in 
the  interest  of  the  p&rtj  making  them  to  be  admissible  under 
the  well-established  rules  of  evidence  on  that  subject  To 
illustrate  the  effect  of  such  evidence,  suppose  that  A.  should 
go  to  B.,.  a  peace  officer,  to-day,  and  declare  that  C*  had 
threatened  to  take  his  (A.'s)  life,  and  had  threatened  to, 
shoot  him  on  sight  if  he  should  meet  him  again,  and  should 
ask  for  a  warrant  for  the  arrest  of  C,  which  for  some  reason 
should  be  refused,  and  no  further  inquiry,  in  to  the  truth  of 
the  matter  should  be  made,  tomorrow  A«  shoots  C,  and  kills 
him ;  would  the  evidence  of  A.'s  declaration  to  B.  be  admis- 
sible on  the  trial  of  A.  for  the  murder  of  p.  t  We  think 
noL  >^ 

We  find  no  error  in  the  judgment  of  the  cou-^a  Oq^^    Jt  is 
therefore  affirmed.  '      '  '.    ^ 


496  Stbovo  t.  B&BirH.A«T.  [S  Or^^   . 

WrfUAM  STRONG,  Administrator  of  the  Estate  of 
AMORT  HOLBROOK,  Peceaaed,  R^iapondent,  v.  WIL- 
LIAM H.  BARNHART,  Impleaded  with  Others,  Appel- 
lant 

JinMHKKn  or  Tmamo^u.  Comn.—- B^  Ute  Mt  lA.ltam  4,  KS9,  itgn- 
tating  "the  pracUce  of  the  Suprenw  and  Circuit  Court*,"  tha  judg- 
ments of  the  District  Courts  of  the  lBt«  Territory  of  Oregon  wen 
transferred  to  the  State  rourts  for  th^  proper  counties,  to  be  there- 
utter  enfoTOed  as  judpnent*  of  each  oourti,  *nd  the  eVfaeequeat  re- 
peal of -tiiat  ebt'did  Hot  aflect  the  tnuufer. 

Sunnx  or  LnnTAnoNS. —  The  proviiione  of  the  etatute  of  thia  St*te, 
limiting  the  period  within  which  an  action  maj  be  brought  on  a 
judgment  do  not  applj  to  a  proceeding  under  {  202  of  the  Civil 
Code  for  the  enforcement  of  a  dorniaat  domeatic  JudgmeDt,  Tbr» 
oaae  of  Ifurcb  v.  Moore  ( S  Or.  HS ) ,  cHed  and  apptoirod. 

DoKUAlfT  JcDOUEirr  —  How  Ejitoboid.-^  After  the  expiration  of  five 
jean  from  the  rendition  of  a  juilgment,  it  can  only  be  enforced  1^ 
obtaining  leave  to  issue  an  execution,  aa  provided  by  |  29S  of  the 
Code. 

Apfeai.  from  Multnomah  CountjT* 

On  the  aSth  day  of  July,  1875,  the  plaintiff,  who  is  the 
respondent  here,  filed  his  motion  in  the  court  helow,  under 
§  292  of  the  Civil  Code  for  leave  to  issue  execution  for  the 
sum  of  $25,876.40,  upon  a  judgment  recovered  by  Amory 
Holbrook,  now  deceased,  against  William  H.  Bamhart  and 
others,  in  the  District  Court  of  the  Territory  of  Oregon  for 
the  Coun^  of  Multnomah  on  the  3d  day  of  March,  1856. 
William  H.  Bamhart,  who  was  the  only  defendant  served,  in- 
terposed a  demurrer  to  the  motion  on  the  ground :  1st,  that 
the  court  had  no  jurisdiction  of  the  subject-matter  of  the 
motion ;  2d,  that  the  motion  did  not  state  facts  sufficient  to 
constitute  a  cause  for  relief;  and  3d,  that  the  plaintiff  had  not 
moved  within  the  time  limited  by  the  Code,  to  wit,  -within  ten 
years  from  the  rendition  of  the  judgment  The  court  over- 
ruled the  demurrer,  and  made  an  order  allowing  the  motion 
of  the  plaintiff,  from  which  ruling  and  order  the  defendant 
appealed  to  &\6  Court. 

W.  W.  Thayer  and  William  Strong,  for  Respondent 

Simpson  arut  Waldo,  for  Appellant 
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By  the  Coturt,  Bubitbtt,  J. : 

The  first  question  presented  by  this  appeal  is,  whether  the 
Circuit  Cotirt  for  Mnltnomfih  County  had  jurisdiction  over 
this  cause.  It  is  contended  by  counsel  for  the  appellant,  that, 
as  it  appears  that  the  judgment  in  question  wa;s  rende^d  in 
the  District  Court  of  the  Territory  of  Or^on,  it  was  in  a 
different  jurisdiction,  and  that  the  Circuit  Court  of  the  State 
has  no  authotity  or  control  over  it  whatever. 

When  the  territorial  government  ceased  to  exist,  the  State 
government  became  its  legal  successor,  and  the  Circuit  Courts 
of  the  State  the  successors  of  the  District  Courts  of  the  ter- 
ritory; and  certainly  the  organisation  of  a  State  government 
could  not  take  from  the  people  the  rights  accruing  to  them 
as  citizens  thereof  under  the  former  territorial  government, 
nor  make  their  exercise  depend  upon  the  action  of  Congress 
after  the  State  government  was  fonried  and  the  State  ad- 
mitted  into  the  Union. 

When  the  State  was  ^'received  into  the  Union  on  an  equal 
footing  with  the  other  States  in  all  respects  whatever,"  she 
was  a  sovereign  in  all  matters  pertaining  to  the  administra- 
tion of  her  domestic  affairs;  and  instead  of  the  act  of  1859 
of  the  first  legislature  that  met  under  the  Constitution  be- 
ing (as  was  claimed  by  counsel  for  appellant)  "a  rape  upon 
the  territorial  courts,"  or  "an  effort  to  deflower  them,"  it  was 
simply  disposing  of  the  effects  of  one  who  was  dead,  and 
ready  for  sepulture;  the  territorial  government  having  been 
deposed  by  those  who  had  originally  caused  it  to  exist:  a 
greater  power  than  Congress — ^the  people — in  whom  Ae  ele- 
ments of  sovereignty  were  bom. 

The  Constitution  of  the  State  provides,  Art  8,  §  9,  that 
*'all  judicial  power,  authority  and  jurisdiction  not  vested  by 
this  Constitution,  or  by  laws  consistent  therewith,  exclusively 
in  some  other  court,  shall  belong  to  the  Circuit  Courts,  and 
they  shall  have  appellate  jurisdiction  and  supervisory  control 
over  the  County  Courts,  and  all  other  inferior  courts,  officers 
and  tribunals."     And  §  10,  Art.  18,  is  as  follows: 

"All  property  and  rights  of  the  Territory  and  of  the  sev- 
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eral  oounties,.  subdivisions  and  political  bodies  corporate  of 
or  in  the  Territory,  including  fines,  penalties,  forfeitnres, 
debts  and  claims  of  whatsoever  nature  and  recognizances,  ob- 
ligations and  andertakings  to  or  for  the  use  of  the  Territory, 
or  any  county,  political  corporation,  office,  or  otherwise  to 
or  for  the  public  shall  inure  to  tbe  State,  or  remain  to  the 
coun^,  local  division,  corporaticm,  officer  or  public,  as  if  ^ 
change  of  government  had  not  been  made  and  private  rights 
shall  not  be  affected  by  such  change." 

In  pursuance  of  this  authority  and  to  carry  into  effect  the 
provisions  of  the  Constitution,  the  Legislature,  at  its  first  ses- 
sion under  the  State  government,  passed  the  act  of  185fi, 
heretofore  referred  to,  g  3  of  which  reads  as  follows: 

"All  books,  records,  journals,  causes,  proceedings,  matters, 
files  and  papers  beidg  or  pending  in  or  returnable  to  the  Su- 
preme Court  of  the  Territory  of  Oregon,  are  hereby  trans- 
ferred to,  and  shall  be  kept,  perfected,  executed,  heard,  and 
disposed  of  by  the  Supreme  Court  of  the  State  of  Oregon,and 
the  books  records,  journals,  causes,  proceedings,  files,  matters 
and  papers  being  or  pending  in  or  returnable  to  the  District 
Courts  of  the  Territory  of  Oregon,  are  hereby  transferred^ 
and  shall  be  kept,  perfected,  executed,  heard  and  disposed 
of  by  the  Circuit  Courts  of  the  State  of  Ore- 
gtm." 

It  is,  however,  contended  by  appellant's  counsel  that  this 
act  of  1859  was  repealed  by  the  general  repealing  act, 
which  took  effect  June  1,  1873,  and  that  this  proceeding 
should  have  been  instituted  during  the  time  the  law  of  18-'^9 
was  in  force.  The  law  of  1859  certainly  had  the  effect  to 
transfer  the  records  and  pmpers  of  the  District  Courts  of  the 
Territory  into  the  Circuit  Courts  of  the  State.  The  lan- 
guage of  the  act  of  1859,  "hereby  are  transferred  to," 
certainly  is  as  strong  as  it  could  well  be.  If,  then,  the 
Circuit  Court  for  Multnomah  County  obtained  possession 
and  control  of  this  judgment  by  tbe  act  of  1859,  we  must 
look  to  some  other  statute  for  authority  to  enforce  it,  and 
this  we  find  in  the  Act  passed  October  11,  1862,  providing 
for  enforcing  judgments  by  execution,  which  continues-  sub- 
stantially the  law  as  it  stood  in  1851,  during  the  territorial 
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existence,  with  the  addition  of  the  aectione  prorided  for  the 
reviving  dormant  judgments.  The  laBtrmentioned  act  is 
die  one  under  which  the  proceeding  was  commeoced,  and 
we  think  embraces  this  judgment,  for  the  reason  that  it  was 
a  record  of  the  Circuit  Court,  for  Multnomah  County  on  the 
Ist  daj  of  June,  1863,  expressly  msde  so  bj  an  act  of  the 
Legislature,  and  that  court  had  as  complete  jurisdiction  over 
it  as  it  would  have  had  over  one  rendered  since  that 
time. 

The  next  questitm  presented  is  that  of  the  statute  of  limi- 
tations. It  is  claimed  I^  the  appellant's  counsel  that  this 
proceeding  falls  within  either  §  5  or  §  11  of  the  statute  of 
limitaticms.  Tboee  sections  are  as  follows:  Section  S  pro- 
vide^ that  "an  action  upon  a  judgment  or  decree  of-  any 
court  of  the  United  States  or  of  any  State  or  Territory  within 
the  United  States,  shall  be  commenced  within  ten  years  after 
the  cause  of  acticm  accrues;" 

Section  11  provides  that  "an  acticm  for  any  cause  not 
hereinbefore  provided  for,  shall  be  commenced  within  toi 
years  after  the  cause  of  action  shall  have  accrued." 

This  court  gave  a  ccmstruction  to  §  5,  above  quoted,  in 
Murck  V.  Moore  (2  Or.  189),  holding  that  a  dcKueatio 
judgment  is  not  within  that  provision,  and  we  are  unable 
to  see  tiiat  ^re  is  any  error  in  that  oondnsion.  Counsel 
for  appellant  calls  our  attention  to  the  case  of  Mason  v. 
Cronise  (20  Cal.  211),  holding  a  different  view,  but  we  are 
not  convinced  that  it  is  correct  In  fact,  we  think 
much  the  better  reason  is  in  favor  of  the  decision  in  Murch 
V.  Moore.  Suppose  we  were  to  apply  this  section  to  domes- 
tic judgments,  at  what  time  does  the .  "cause  of  action  ac- 
crue V  It  must  be  as  soon  as  the  judgment  is  entered ; 
and  if  a  person  obtaining  a  judgment  can  sue  it  over  once, 
there  is  no  limit  to  the  number  of  actions  thilit  may  be  main- 
tained on  each  succeeding  judgment.  The  effect  of  giving 
this  construction  to  the  statute  is  a  strong  argument  against 
it  The  means  i»ovided  by  the  statute  for  enforcing  ajudg- 
ment  is  by  execution,  which  may  be  issued  at  any  time 
within  five  years  of  the  rendition  of  the  judgment,  after 
which  time  it  can  only  be  etkfoiroed  by*  obtaining  leave  to 
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issue  fm,  exBcution  as  provided  in  §  292  of  the  code.  To 
hold  that  an  action  cslu  be  maintained  on  a  domestic  judg- 
ment would  be  i^censi6tent  with  the  whole  theory  of  our  stat- 
}ite,  which  entirely  excludes  the  idea  of  any  such  a  proceed- 
inig,  and  in  fact  tbe  action  of  debt  upon  judgment  had  fallen 
into  disuse  at  common  law  and  was  discontinued  bythe  courts 
^t  the  time  Blacksto|ie  wrote.  (2  Blackstone's  Com.  1€0.) 
-  If  it  were  true  that  §  6  of  the  statute  of  limitationsi  in  the 
absence  of  any  other  statute  on  the  subject,  would  embrace 
domestic  judgments,  still  when  there  is  a  subsequent  statute 
p:royiding  that  execution  may  issue  at  any  time  after  five 
years,  upon  leave  being  obtained,  without  any  limitation  as 
to  time,  we  cannot  see  how  the  general  statute  on  that  subject 
could  con  troL 

There  is  no  error  in  the  decision  of  the  court  below  over- 
ruling the  demurrer. 


RACHEL  DOVE,  Respondent,  v.  BENJAMIN  HAYDEN, 

Appellant 

CiOUNTEB-CLAnf  IN   EQUITT  —   STTFTICIENCT   OF,   TO   DEFEAT  MOTION   lOB 

Nonsuit  —  Must  not  bb  coupled  with  Denials  or  Plaintifi^b 
WHOLE  CAUSE  OF  SuTT. — ^In  s  8uit  in  equity,  where  plaintiff  daims 
equitable  title  to  real  property,  of  which  defendant  is  alleged  to  bold 
the  legal  title,  basing  the  claim  on  the  grounds  of  agency,  fraud, 
and  trust,  and  the  defendant  denies  all  these  grounds,  and  sets  up 
ownership  in  himself  in  the  premises  in  fee,  an  allegation  in  the 
answer  that  the  defendant  has  expended  a  certain  sum  of  money 
in  payment  for  the  land,  or  in  making  improvements  thereon,  ia  not 
such  a  plea  of  counter-claim  as  will  defeat  a  motion  for  nonsuit 
under  §§  243  and  398  of  the  Code. 

Idem — A  claim  of  Damages  fob  Waste  not  sufficient  where  Plain- 
tiff IS  Feme  Covert. — In  such  a  suit,  where  the  plaintiflT  is  a  mar- 
ried woman,  a  claim  in  the  answer  for  damagee  for  cutting  growing 
timber,  etc,  on  the  premises  in  dispute,  is  not  a  oounter-daim,  be- 
cause it  could  not  be  maintained  against  the  plaintiff  alone;  and 
because  it  is  a  ground  for  an  action  and  not  for  a  suit. 

Idem  —  Plea  of  OMrNERsmp  is  not. — ^An  allegation  in  the  answer  in 
sudi  a  suit  that  the  defendant  is  the  owner  of  the  premiaee  in  Use 
simple,  cannot  be  treated  as  a  eounter-clainiy  because  it  ia  not 
nected  with  the  subject  of  the  suit. 

Appeal  from  Polk  County. 
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This  is  an  appeal  from  a  judgment  of  nonsuit,  granted  on 
motion  of  the  plaintiff,  after  issue  joined  and  before  pro- 
ceeding to  trial.  The  defendant  resisted  the  motion,  on. the 
ground  that  he  had  pleaded  a  counter-claim,  and  relied  on 
subdivision  1  of  §  243  of  the. Code  (made  applicable  to  suits 
by  §  898),  which  provides  that  a  judgment  of  nonsuit  may 
be  given  against  the  plaintiff,  on  his  own  motion,  ^'at  any 
time  before  trial,  unless  a  counter-claim  has  been  pleaded  as 
a  defense." 

The  facts  are  stated  in  the  opinion  of  the  Court. 

O.  W.  Lawsan  amd  Thayer  A  WiUiaws,  for  Eespondent. 

F.  W.  Upton,  B.  P.  Boise,  and  P.  0.  Stdlivm,  for  Appel- 
lant 

By  the  Court,  Bfbnett,  J. : 

The  substantial  question  presented  by  the  motion  to  dis- 
miss is,  whether  any  counter-claim  to  the  plaintiff's  cause  of 
suit  is  set  up  in  the  answer.  Unless  the  facts  there  alleged 
constitute  a  counter-claim,  the  judgment  of  nonsuit  on  the 
motion  of  plaintiff  was  properly  granted.  This  is  not  an  ac- 
tion arising  on  contract,  but  is  strictly  a  suit  of  equitable 
cognizance.  The  counter-claim,  therefore,  which  the  defend- 
ant is  authorized  to  interpose,  must  be  one  upon  which  a  suit 
might  be  maintained  by  the  defendant  against  the  plaintiff 
in  the  suit,  and  must'  be  connected  with  the  subject  of  the 
BuitL     (See  Code,  §  389.) 

The  legal  title  to  the  land  in  question  is  alleged  by  the  com- 
plaint to  be  in  the  defendant  The  plaintiff  claims  the  equi- 
table title,  and  bases  her  claim  for  relief  on  three  grounds, 
to  wit:  agency,  fraud,  and  trust  The  defendant's  answer 
denies  the  agency,  denies  the  fraud,  and  denies  the  trust,  and 
denies  the  indebtedness  claimed  under  them. 

.  The  answer  alleges  that  defendant  paid  one  thousand  two 
hundred  and  twenty-five  dollars  for  the  premises;  also,  that 
defendant  made  improvements  thereon  of  the  value  of 
nine  hundred  and  sixty  dollars.  That  the  plaintiff  had  cut 
and  deafasoyed  timber  giowix^  on  said  land  to  the  amount 
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could  maintain  a  suit  against  the  plaintiff,  and  would  be  the 
basia  for  a  oounter-elaim ;  but  when  he  denies  that  he  pur- 
chased for  the  plain  tiff y  and  alleges  that  he  purchased  for 
himself  and  is  the  owner  in  fee  of  the  land  in  dispute,  he  has 
no  ground  for  setting  up  a  c]aim  for  purchase-money  for,  or 
improvements  on  his  own  land.  Suppose,  that,  instead  of  the 
plaintiff  bringing  this  suit,  the  defendant  had  sued  the  plain- 
tiff, alleging  that  he  had  purchased  the  land  in  question  in 
trust  for  the  plaintiff,  and  claiming  ,  that  she  should  repay 
him  the  purchase-money  and  compensate  him  for  the  im- 
provements made  thereon  by  him,  and  take  a  deed,  and  she 
should  answer,  denying  that  he  purchased  for  her,  or  that 
she  had  anything  to  do  with  his  buying  it,  it  would  hardly  be 
contended  that  she  could  then  set  up  as  a  counter-claim  that 
he  should  make  a  deed  to  her,  and  that  his  use  of  the  place 
was  sufficient  to  repay  him  his  purchase-money,  and  for  the 
improvements  made  thereon. 

The  claim  for  damages  for  cutting  and  destroying  grow- 
ing timber  on  the  premises  is  objectionable,  on  the  ground 
that  it  could  not  be  mafntained  against  the  plaintiff  alone,  as 
it  appears  that  she  is  a  married  woman,  and  it  would  only  be 
ground  for  an  action  and  not  the  subject  of  a  suit  The  de- 
fense of  the  defendant,  that  he  is  the  owner  in  fee  of  the 
liand  in  dispute,  cannot^  we  think,  be  treated  as  a  counter- 
claim, for  the  reason  that  it  is  not  connected  with  the  sub- 
ject of  the  suit;  it  is  an  entirely  separate  and  distinct  mat- 
ter; has  no  dependence  upon,  or  in  any  manner  arises  out  of 
the  subject  of  the  suit.  The  subject  of  the  suit  here  is  fraud, 
agency,  and  trust,  and  it  is  difficult  to  see  how  Hayden's  title 
to  the  land  in  dispute  grows  out  of  either.  He  might,  under 
that  allegation,  in  a  complaint  founded  on  §  500  of  the  code, 
show  that  he  had  a  deed  from  the  plaintiff  prior  in  time  to 
the  mortgage  mentioned  in  the  complaint,  or  that  he  held  title 
from  the  government  superior  to  the  title  of  the  plaintiff. 

The  code,  in  allowing  counter-claims  in  suits  in  equity, 
seems  to  have  adopted  substantially  the  rule  in  regard  to 
filing  cross-bills.  Under  the  former  chancery  practice,  the 
cross-bill  could  only  relate  to  matter   touching   the   matters 
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in  the  original  bilL  It  could  not  embrace  new  and  distinct 
matters  not  embraced  in  the  original  bill;  and  if  it  did,  no 
decree  could  be  founded  upon  such  new  matter.  (8  Cowen, 
361.) 

The  judgment  of  the  court  below  is  affirmed. 


J.  W.  TRUTCH,  Appellant,  v.  D.  D.  BUNNELL,  Guar- 
dian of  MEZALDUS,  FEED.,  MALVERN,  OCEANA, 
and  ROBERT  SCOTT  and  others.  Minora,  Respondents,- 

GuABDiAN  KAT  MORTOAaE  Wabd's  ESTATE. —  Under  subdivision  0,  {  809 
of  the  Civil  Code,  which  confers  upon  County  Courts  jurisdictioo 
''to  order  the  renting,  sale,  or  other  disposal  of  the  real  and  personal 
property  of  minors/'  the  County  Court  is  authorized  to  order  the 
mortgaging  of  a  minor's  real  estate. 

Idem  —  Manneb  in  which  Note  and  Mortgage  may  be  Executed. — In 
proceedings  to  foreclose  a  mortgage  against  a  minor's  real  estate, 
the  fact  that  the  note  and  mortgage  sued  upon  are  not  executed  by 
signing  the  minor's  name  thereto,  but  by  signing  the  name  of  the 
guardian  as  such,  is  no  defense. 

Advebsabt  Pabties  —  When  Minobs  abe  not. — In  proceedings  before 
the  County  Court,  by  a  guardian,  to  obtain  ,an  order  to  sell  or  mort- 
gage the  estate  of  minors,  such  minors  are  not  adversary  parties  to 
their  guardian,  but  they  appear  by  him,  and  the  proceedings  are 
upon  their  application. 

AppEAii  from  Multnomah  County. 

This  is  a  suit  to  foreclose  a  mortgage  for  twelve  thousand 
dollars  in  gold  coin,  executed  by  D.  D.  Bunnell,  as  guardian 
of  certain  minors,  against  the  real  estate  of  such  minors.  The 
mortgage  was  executed  in  pursuance  of  an  order  of  the  Coun- 
ty Court,  duly  made.  The  court  below  dismissed  the  appel- 
lant's complaint  on  the  ground  that  the  County  Court  had  no 
authority  to  order  the  mortgaging  of  a  minor^s  estate. 

Page,  Yocum  &  Robi,  for  Appellants. 


C.  Beal,  guardian  ad  litem,  and  counsel,  for  minor 
spondents. 


Pec.  18750  Tbutoh  y.  Bunnell;  50& 

By  the  Court,  Bonham^  C.  J.  i 

The  appeal  in  this  case  presents,  for  the  consideration  of 
this  Court,  two  principal  questions.  First.  Do  the  statutes 
of  Oregon  invest  our  County  Courts,  sitting  in  probate,  with 
authority  to  order  the  mortgaging  by  a  guardian  of  the  real 
estate  of  his  ward.  Second.  If  such  power  is  vested  in  the 
County  Courts,  does  the  record  evidence  in  tiiis  case,  offered 
by  appellant,  show  that  the  County  Court  of  Multnomah 
County  had  acquired  jurisdiction  to  make  the  order  authoriz- 
ing Bunnell^  the  guardian  of  the  minor  respondents,  to  mort- 
gage the  real  estate  in  question. 

The  first  proposition  we  think  only  necessarily  involves 
the  construction  of  certain  provisions  of  our  statute. defining 
and  limiting  the  jurisdiction  of  County  Courts  and  declaring 
the  duties  of  guardians.  Section  869  of  the  Civil  Code  de- 
clares that  "the  County  Court  has  the  exclusive  jurisdiction 
in  the  first  instance  pertaining  to  a  court  of  probate,  that  is, 
*  *  *  *  Subdivision  6.  To  order  the  renting,  sale  or 
other  disposal  of  the  real  and  personal  property  of  minors.*' 

It  was  suggested  by  the  guardian  ad  litem  of  the  minor 
respondents,  on  the  argument  of  this  cause,  that  the  ^ .  jvis- 
ions  of  §  869  above  referred  to  were  simply  abstract  dec^ 
larations  of  the  jurisdiction  of  the  County  Court  and  ought 
not  to  be  regarded  as  operative  and  effective  law  without 
further  and  more  specific  legislation  on  the  subject  This 
position  we  do  not  think  is  tenable.  While  it  is  true  that 
the  statute  defining  the  duties  of  guardians  of  the  persons 
and  estates  of  minors  makes  no  reference  to  the  particular 
manner  of  proceeding  by  the  guardian  to  procure  an  order  of 
the  County  Court  for  leave  to  mortgage  his  ward's  real  estate, 
yet  we  think  the  law  on  this  subject,  taken  altogether,  is  suffi- 
ciently explicit  to  point  out  with  reasonable  certainty  the 
proper  manner  of  proceeding  in  such  a  case.  The  proceed- 
ings by  Bunnell,  the  general  guardian  in  this  instance,  was 
properly  had  in  analogy  to  the  manner  of  proceeding  pro- 
vided by  chapter  61  of  the  Miscellaneous  Laws  to  obtain  a  li- 
cense to  sell  the  real  estate  of  a  minor. 
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Counsel  for  appellant  in  this  case  urged  upon  the  arga- 
tueiit  that  in  additim  to  the  direct  authoritj  to  mortgage,  em- 
braced, as  they  claimed,  in  the  words  "or  other  disposal,"  aa 
contained  in  subdivision  6,  §  869  of  the  Civil  Code,  the  aa- 
diority  there  expressly  given  to  sell  by  necessary  implication 
or  fair  intendment  carried  with  it  the  power  to  mortgage.  It 
was  claimed  that  the  power  to  make  an  absolute  alienation  of 
the  fee  ought  to  authorize  a  conditicmal  sale  by  mortgage. 
(Williard's  Eq.  Juria.  486;  2  Story's  Eq.  Juris.  %  1064; 
Palmer  v.  Forbea  et  dL,  23  HI.  318 ;  2  Bour.  Inst  345 ;  Am. 
Lew  Beg.  1669,  490;  Laneaaier  v.  Dolan,  1  Bawle,  248; 
Pitcher  v.  CaHer,  4  Sandford  (N.  Y.)  Ch.  1.)  But  the  au- 
thorities upon  this  subject  are  not  uniform,  and  we  do  not 
deem  it  necessary  for  tlie  purposes  of  this  case  to  pass  yipoa 
this  question,  since  we  conclude  that  subdivision  6  of  §  869 
of  the  Civil  Code,  which  empowers  the  County  Court  to  or- 
der the  renting,  sale  or  other  disposal  of  the  real  and  personal 
properly  of  minors,  must  necesBarily  embrace  the  authority 
to  mortgage.  To  give  effect  to  all  the  language  of  the  statute, 
the  words  "other  disposal"  must  necessarily  be  construed  to 
mean  something  other  than  to  rent  or  sell;  and  we  do  not 
think  it  could  more  reasonably  be  construed  to  apply  to  any 
other  change  in  the  condition  of  the  realty  of  the  minor  than 
that  which  would  result  from  mortgaging  the  sam& 

And  while  it  is  true  that  the  persona  and  property  rights 
of  minors,  who,  by  reason  of  their  tender  age,  are  inca- 
pable of  looking  after  their  own  intereeta,  should  be  care- 
fully watched,  guarded  and  protected  by  the  coorts  intrusted 
with  that  important  duty,  yet  it  is  easy  to  conceive  of  many 
cases  which  might  arise  where  it  would  be  greatly  to  the 
interests  of  the  minor  to  have  his  real  estate  mortgaged  for 
a  time  rather  than  be  ccxnpelled  to  part  with  the  title  alto- 
gether. The  facts  in  this  case,  as  disdosed  by  the'  plead- 
ings and  testimtmy,  render  it  veiy  probable  that  it  was 
much  better  for  the  pecuniary  interests  of  these  minors  that 
their  guardian,  under  the  authority  and  supervisory  control 
of  the  County  Court,  should  have  secured  the  loan  and 
executed  the  mortgage  in  question.     It  is  shown  l^  the 
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testimony  that  the  buildings  upon  the  lots  mortgaged — the 
lots  being  lots  1,  2,  7  and  8,  in  block  8,  in  the  city  of  Port- 
land— were  wholly  destroyed  by  the  great  fire  of  August  2, 
1873,  and  that  the  sidewalks  were  also  destroyed,  and  that 
this  property,  which  was  favorably  situated  in  the  business 
part  of  the  city,  was  thus  left  not  only  wholly  unproductive, 
but  subject  to  assessments  for  the  rebuilding  of  the  sidewalks 
abutting  thereon.  By  mortgaging  these  lots,  funds  were  se- 
cured to  rebuild  upon  them,  and  thus  render  them  again  pro- 
ductive. We  mention  the  facts  in  this  case,  as  disclosed  by  the 
order  of  the  Counfy  Court,  licensing  the  guardian,  Bunnell, 
to  mortgage  the  premises  in  question,  not  because  the  merits 
of  said  guardian's  application  for  such  order  is  a  subject  for 
review  here,  but  simply  to  illustrate  the  necessity  of  the 
power  in  the  County  Court  to  authorize  the  mortgaging  of  the 
real  estate  of  minors  under  such  circumstances.  We  think  it 
must  have  occurred  to  the  minds  of  the  Legislature,  when 
they  were  authorizing  the  renting  and  sale  of  the  real  estate 
of  minors,  that  it  might  also  become  necessary  under  certain 
cinnzmstances  to  mortgage  the  same,  and  that  they  had  this 
in  mind  when  they  added  the  words,  "or  other  disposal,"  to 
the  language  of  the  statute  above  quoted. 

This  brings  1:9  to  the  consideration  of  llie  second  propo- 
sition, as  to  whether  the  record  evidence  offered  by  appel* 
lant  before  the  referee  in  the  court  below,  is  sufficient  to  show 
that  the  County  Court  acquired  jurisdiction  to  make  the  or- 
der authorizing  the  general  guardian  of  the  minor  respond- 
ents to  mortgage  the  lots  in  question. 

The  minor  respondents  herein,  by  Mr.  Beal,  their  guar- 
dian ad  litem,  after  denying  all  the  material  allegations  of 
the  complaint,  by  suggesting  a  lack  of  knowledge,  or  informa- 
tion sufficient  to  form  a  belief,  and  for  the  protection  of  such 
minors  demanding  proof,  allege  as  new  matter,  and  as  a  fur^ 
ther  and  separate  answer  and  defense : 

'^1.  That  said  pretended  note  and  mortgage,  set  out  in 
the  complaint,  was  made  and  executed  by  one  D.  D.  Bun- 
nell, who  daimed  to  be  the  guardian  of  these  minors,  in 
his  own  name ;  that  said  pretended  note  and  mortgage  ars 
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hM  made  or  executed  in  tlie  oame  of  tlie  minors ;  that  ih.e  exe- 
cution of  said  note  and  mortgage  is  not  the  act  of  these  min- 
ors, and  that  they  are  therefore  not  liable  thereon. 

^'2.  That  the  proceedings  to  obtain  said  pretended  order 
for  the  making  of  »aid  note  and  mortgage,  were  not  made  ad- 
Tersar; ;  that  no  notice  was  served  on  these  minora  of  the  ap- 
[Jicatioa  of  the  same;  t^t  for  the  aforesaid  and  other  re»- 
eons,  the  court  had  no  jurisdiction  of  these  minors,  and  that 
said  pretended  order  was  void  and  of  nMi-efiect." 

The  third  and  last  count  in  the  new  matter  pleaded  as  a 
defense,  denies  the  uitborit^  of  Ihe  Connty  Court  in  any 
event,  or  under  any  circumstances,  to  make  an  order  for  the 
mortga^ng  of  a  minor's  real  estate,  and  embraces  the  obj^> 
tion  interposed  by  the  guardian  ad  litetn,  already  passed 
upon. 

As  to  die  objection  that  the  note  and  mortgage  sued  upon 
were  signed  by  one  D.  D.  Bunndl,  professing  to  act  as  guar- 
dian for  the  minor  respondents  instead  of  signing  the  names 
of  his  wards  by  himself  as  their  guardian,  we  think  at  most  it 
oould  only  be  regarded  as  an  irregalarity  which  could  not  vi- 
tiate the  transaction,  as  it  is  substantially  and  in  effect  the 
same,  whether  the  guardian  of  these  minors  signed  his  oWn 
name  to  the  note  and  mortgage  in  bis  c^cial  capacl^  as  such, 
or  signed  the  names  of  his  wards  by  himself  as  their  guar- 
dian. 

The  only  other  objection  interposed  by  the  guardian  ad 
litem  to  appellant's  right  to  a  decree  of  foreclosure,  is,  that 
the  proceedings  of  Bunnell,  as  general  guardian  of  the  minor 
respondents,  before  the  County  Court,  was  not  made  adverse 
to  such  minors,  and  that  no  notice  of  the  ^plicati(m  for 
leave  to  mortgage  said  lots  was  given  to  said  minors.  We  do 
not  &iuk  that  the  wards  of  a  guardian,  in  a  proceeding  like 
this,  are  adveissry  parties  to  their  guardian ;  but  that  they 
appear  by  their  guardian. 

In  the  case  of  Ma»on  v.  Wait  et  al.  (4  Scammcm,  HI),  the 
oourt  upon  this  subject  say :  "It  was  not  necessary  that  the 
ward  should  have  a  day  in  court  The  proceeding  was  not 
adverse  to  her  interest  nor  against  her.  It  is  her  own  ap|^- 
cation,  by  her  l^ally  oonstituted  guardian.    She  is  in  oourt 
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by  her  guardian.  No  Bnmmons  to  her  was  necessary,  nor 
eould  she  have  any  other  day  or  guardian  ad  lUem  in  court, 
unless  upon  suggestion  as  amicus  curia  it  should  appear  that 
the  guardian  was  about  to  abuse  the  trust,  or  was  seeking 
power  to  injure  and  misapply  the  estate.  I  think  it  alto- 
gether an  erroneons  view  of  such  cases  to  regard  them  as  pro- 
ceedings against  the  heir  to  divest  her  of  her  interest  or  prop- 
erty. It  is  an  application  by  her,  or  on  her  behalf,  for  power 
and  authority  to  do  acts  for  her  benefit  and  interest.  The 
law,  however  jealous  it  may  be  of  the  conduct  of  guardians,  or 
watchful  of  the  interests  of  wards,  would  never  tolerate  the 
absurdity  of  appointing  a  guardian  for  infants,  incapable  of 
consenting  or  acting  for  themselves,  and  then  treat  every  act 
of  such  guardian,  in  disposing  of  the  ward's  properly  and 
managing  the  estate,  as  a  proceeding  against  the  ward  to  de- 
prive her  of  her  property." 

The  decree  of  the  court  below  should  be  reversed,  and  a  de- 
cree of  foredoeuie,  in  accordance  with  these  views,  entered. 


NEIL  MONROE  et  al.,  Respondents,  v.  THE  NORTH- 
ERN PACIFIC  COAL  MINING  COMPANY,  Ap- 
pellant 

FlEADnVGS    — AiaEND3kCBNT8    MAT    BE    MADE    QXT    APFBAI.    WHICH    DO   HOT 

CHANGE  THE  ISSUES  TBiED  uv  THE  LOWEB  Goinrr.— »  An  •  amendment 
may  be  allowed  in  the  appellate  court  which  changes  the  allegations 
of  the  complaint,  where  such  changes  only  serve  to  present  upon 
the  complaint  and  answer  the  same  questions  that  were  presented  in 
the  lower  court  upon  the  answer  and  reply ;  but  an  amendment  which 
presents  a  defense  not  presented  or  suggested  in  the  pleadings  in  the 
court  below,  will  not  be  allowed. 
CoNTRAcrr  —  Effect  of  Bbeach  of,  upon  Beferbed  Patiients. — Pay- 
ments that  are  to  be  made  on  the  completion  of  certain  work,  be- 
oonoe  due  by  operation  of  law  whenever  a  breach  of  the  contract 
by  the  party  liable  therefor  operates  to  prevent  the  other  party  from 
complying  with  the  contract,  and  completing  such  work. 

Appbai.  from  Coos  County. 

This  action  was  brought  in  the  County  Court  of  Coos 
County  to  recover  seven  hundred  and  eighty  dollars,  alleged 
to  be  the  reasonable  value  of  work  done  in  running  a  tunnel 
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in  a  coal  miae,  less  three  Limdred  and  thirty-thT««  dollsn 
and  thirty-three  cents,  already  paid.  The  defendant  denied 
an  indebtedness,  and  alleged  a  contract,  by  Uie  terms  oi 
which,  in  substance,  plaintiff  was  to  run  a  tunnel,  of  dimen- 
sions and  length  described,  and  at  the  rate  of  not  less  than 
one  hundred  feet  per  month,  tbe  defendant  to  furnish  lumber, 
and  provide  tools  and  the  use  of  a  certain  blacksmith  shop, 
and  to  pay  for  the  tunnel  at  the  rate  of  twenty  dollars  per 
foot  in  length — one  half  \xpcm  the  completion  of  each  one 
hundred  feet,  and  the  remainder  upon  the  shipment  of  the 
£rst  cargo  of  coal  after  the  mine  was  reached.  The  defend- 
ant further  alleged  tbat  the  required  length  of  the  tunnel  was 
about  three  hundred  and  seventeen  feet,  and  tbat  the  plain- 
tiffs, after  completing  one  hundred  and  seventeen  feet  there-r 
of,  abandoned  the  work,  to  the  defendant's  damage  in  the 
sum  of  five  hundred  dollars.  Plaintiffs  replied,  admitting 
the  contract,  but  alleging  tiiat  defendant  failed  to  provide 
tools  and  the  use  of  the  blacksmith  shop,  and  that,  by  reason 
of  such  failure,  plaintiffs  were  unable  to  complete  the  wort. 
A  trial  was  bad  in  the  County  Court,  and  a  judgment  ren- 
dered in  favor  of  plaintiffs  for  four  hundred  and  forty-six 
dollars  and  sixty-sii  cents,  the  amount  claimed,  from  which 
judgment  the  defendant  appealed  to  the  Circuit  Court  Upon 
the  appeal,  plaintiff,  after  leave  obtained,  amended  his  com- 
plaint, so  aa  to  set  out  the  contract  referred  to,  with  the  al- 
leged breach  by  defendant,  with  an  allegation  to  the  effect 
that  the  defendant  is  a  foreign  corporation,  and  that  the  con- 
tract in  question  was  made  through  its  authorized  agent,  D. 
R.  Dale.  Defendant,  answering,  denied  the  alleged  breach, 
but  alleged  that  plaintiff  first  violated  the  contract,  to  de- 
fendant's damage,  etc.,  and  alleging,  further,  that  it  had 
never  executed  a  power  of  attorney,  appointing  an  agent,  aa 
required  by  law,  in  order  to  authorize  it  to  engage  in  business 
in  this  State,  and  that  the  contract,  executed  through  Dale, 
was  for  tbat  reason  void.  So  much  of  the  answer  as  related 
to  the  power  of  attorney  was,  on  motion,  stricken  out  Plain- 
tiffs,obtained  judgment  for  the  amount  claimed,  and  defend- 
ant appealed  to  this  Court.  The  errors  relied  upon  in  the  ap- 
peal are  stated  in  the  opinion  of  the  Court 
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if.  F.  Watsorij  for  Appellant 

W.  B.  WiUis,  for  Reepondentei, 


By  thie  Coiirt>  Bokham,  C.  J* : 

The  first  objection  urged  by  counsel  for  appellant  is,  that 
the  Circuit  Court  erred  in  allowing  plaintiffs  to  amend  their 
complaint  by  setting  out  the  special  contract  enered  into  by 
Ae  parlies,  and  charging  upon  defendant  a  breach  thereof, 
and  by  setting  up  a  claim  to  recover  for  the  labor  performed 
by  plaintiffs  at  the  rate  of  compensation  stipulated  for  in 
said  contract;  whereas  the  original  complaint,  iii  the  County 
Court,  showed  a  cause  of  action,  based  upon  implied  assump- 
sit, for  the  recovery  of  the  reasonable  value  of  the  labor  per- 
formed, and  made  no  reference  to  the  express  contract  set  up 
and  relied  upon  in  the  amended  complaint. 

The  original  complaint,  filed  in  the  County  Court,  ignored 
the  existence  of  any  special  6r  express  contract,  and  only  ten- 
dered aii  issue  so  far  as  the  price  for  the  labor  performed  by 
plaintiffs  was  concerned,  upon  the  qvmUiun  meruit,  and,  uj)- 
on  an  issue  joined  on  that  allegation  by  a  simple  denial  there- 
of, evidence  of  a  fixed  contract  price  would  be  inadmissible. 
After  a  trial  in  such  case  in  the  court  of  original  jurisdiction 
we, dp  not  think  that  the  appellate  court  would  be  warranted 
in  allowing  an  amendment  which  would  change  the  issue 
from  that  of  implied  assumpsit  to  that  of  express  contract 

The  object  of  the  provision  of  §  533  of  the  Civil  Code,  that 
the  trial  in  the  appellate  court  shall  be  upon  substantially  the 
issues  tried  in  the  court  below,  is  to  enable  the  parties  to  come 
into  the  appellate  court  with  their  evidence  for  trial,  and  to 
protect  the  party,  'v^rho  comes  into  court  with  a  good  pleading, 
from  unnecessaiy  delay  and  expense  in  his  litigation. 

But  the  defendant  in  this  case  comes  into  the  County 
Court,  and  by  his  answer  admits  that  the  labor  was  per- 
formed, as  charged  by  plaintiff;  but,  in  a  plea  by  way  of 
avoidance,  alleges  that  it  was  rendered  under  a  special  con- 
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tract,  by  the  terma  of  which  ^re  was  nothing  doe  to  plain- 
tiffs, except  three  hundred  and  thirty-three  dollars  and  thirty- 
three  cents,  which  had  alreacly  been  paid  to  them,  as  the  first 
installment  on  the  first  one  hundred  feet  of  the  tunnel  by 
them  agreed  to  be  constructed.  The  defendant,  after  further 
setting  forth  in  its  answer  the  terms  of  the  special  ctrntract, 
Aarges  that  the  plaintiffs  wrongfully  violated  and  abandoned 
their  said  contract,  to  the  damage-  of  the  defendant  in  the. 
sum  of  fire  hundred  dollars,  for  which  it  asks  judgment 

By  the  reply  of  plaintiffs  to  this  new  matter  in  the  answer, 
an  issue  was  formed  in  the  Couniy  Court,  between  the  answer 
and  reply,  which  ia  aubstantiaUy  the  same  as  that  formed  in 
the  Cireuit  Court  between  the  amended  complaint  and  the 
answer  thereto.  While  it  is  doubtless  true  that  the  portion  of 
plaintiffs'  reply  in  the  County  Court  wbieh  chaises  upon  de- 
fendant a  breadi  of  the  special  contract  referred  to  was  liS:* 
ble  to  objection,  because  inconsistent  with  the  complaint, 
which  makes  no  mention  of  a  special  contract,  yet  we  think, 
in  the  absence  of  any  objectitm  on  that  ground,  that  the  re- 
ply ought  to  be  regarded  as  presenting  an  issue  upon  that 
subject  We  think  that  the  court  below  did  not  err  in  allow- 
ing the  amendment  to  the  complaint,  inasmuch  as  it  only 
served  to  correct  the  form  of  the  pleadings  by  presenting  the 
mutual  altereatioDS  of  the  parties  in  their  correct  and  natural 
order. 

The  second  objection  to  the  proceedings  of  the  court  below 
ia  to  the  effect  that  the  court  erred  in  sustaining  plaintiffs' 
motion'  to  strike  out  that  part  of  defendant's  answer  to  the 
amended  complaint  whidi  alleges  substantially,  as  a  matter 
of  defense,  that  defendant  had  never  complied  with  the  law 
of  this  State  requiring  it,  as  a  foreign  corporation  proposing 
to  transact  business  here,  to  file  in  the  clei^s  office  of  the 
county  where  such  business  was  to  be  carried  on,  a  power  of 
attorney,  designating  a  resident  citizen  of  this  State  with  au- 
thority to  accept  service  of  process,  and  on  whom  proceas 
might  be  served  in  all  leg^  proceedings  against  such  corpora- 
tion. 

It  is  claimed  by  counsel  for  appellant  that  in  the  absenoe 


Dec.  1875]  Mowbob  V.  N.  P.  Coai  Mining  Co-  613 

of  a  oompliance  with  the  law  in  tbia  respect  by  defendant 
(which  in  thie  case  is  conceded  to  be  a  foreign  corporation), 
ifa  contracts  would  be  void.  And  it  is  further  claimed  that, 
inasmuch  as  plaintiffs  were  allowed  by  the  Circuit  Court  to 
amend  their  complaint  by  setting  out  their  express  contract 
with  defendant,  the  defendant  ought  to  he  allowed  to  set  up 
any  defense  which  it  might  hare  that  would  show  the  inval' 
idity  of  sudi  contract.  This  defense  was  in  no  way  suggested 
by  the  pleadings  in  the  County  Conrt;  and,  aside  from  the 
extremely  doubtful  l^ality  of  allowing  a  foreign  corporation, 
nnder  any  circumstances,  to  come  into  the  courts  of  this  State 
and  plead  its  own  omission  to  comply  with  the  requirements  ■ 
of  our  laws,  we  think  that  the  interposition  of  this  defense  in 
the  appellate  court,  for  the  first  time,  would  be  snch  a  de- 
parture from  the  issues  tried  in  the  County  Conrt  as  could 
not  be  allowed  under  any  fair  construction  of  §  683  of  the 
Civil  Code.  If  this  plea  of  the  defendant  was  a  good  defense 
against  plaintiffs'  right  to  recover  of  the  corporatiwi,  it  would 
have  been  but  a  simple  act  of  justice  on  the  part  of  defend- 
ant to  have  notified  plaintiffs,  at  Uie  earliest  opportunity,  of 
its  intention  to  rely  upon  the  same,  so  as  to  avoid  any  unnec- 
essary expense  of  litigation. 

The  third  objection,  that  the  court  erred  in  admitting  evi- 
dence of  the  levy  on  the  blacksmith  shop  and  tools  of  defend- 
ant, by  Harvey  Howard,  without  proof  of  the  attachment  di- 
recting the  same,  we  think  is  not  well  taken,  for  the  reason 
that  we  find  nothing  in  the  bill  of  exceptions  showing  that  the 
error  c(»nplained  of  was  committed.  Tbe  use  of  ^  black- 
smith shop  and  necessary  tools  to  prosecute  the  w(»-k  of  open- 
ing the  tunnel  were  to  be  furnished  plaintiffs  by  defendant 
It  appears  from  the  bill  of  exceptions  in  this  case  that  plain- 
tiffs attempted  on  the  trial  to  show  that,  in  an  action  ly 
attachment  against  the  defendant,  the  tools  and  blacksmith 
shop,  which  defendant  had  furnished  plaintiffs,  under  the 
terms  of  the  contract,  to  use  while  so  at  work,  were  taken 
from  tbem,  and  that  they  were  deprived  of  the  means  of 
prosecuting  such  woik  further,  and  for  that  reason  they  aban- 
doned the  same,  and  thereafter  treated  the  contract  as  re- 
scinded. On  this  subject  it  appears  that  a  question  was  pro- 
6  Or«son — 33 
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pounded  to  Wm.  Hunter,  a  witness  for  plaintifE.  Tlie  que*-, 
tioD,  aa  reported  in  the  bill  of  exceptiwia,  is  a  little  Tf^;ue, 
probably  from  an  error  in  copying  the  transcript.  By  aup- 
plying  the  following  words,  inclosed  in  tu-ackets,  the  ques- 
tion will  be  intelligible,  and  will  read  as  follows:  "State 
[what  you  know  concerning]  the  blffcksmidi  shop  and  tools 
being  levied  on,  under  an  attachiQea,t  against  defendant,  by 
Harry  Howard,  an  oflSoer."  The  "defendant  objected  to  this 
question,  for  the  reason  that  no  attachment  was  produced  or 
proven,  and  that  H&try  Howard  was  not  ^own  to  be  an. 
c^oer  authorized  to  serve  a  writ  of  attachment."  "The  court 
.  overruled  the  ob]ecti<Hi  and  admitted  said  evidence,  and  ^ 
fendant  by  its  counsel  then  and  there  esospted  to  said  rul- 
ing." The  foregoing  is  all  that  the  bill  of  exception  dLScloEes 
Tc^;arding  the  subject  of  the  levy,  oo  the  blacksmith  shop  and 
tools  in  question,  to  which  counsel  for  defendant  objected. 
The  question  was  objected  to ;  the  objection  was  overruled, 
and  the  evidence  admitted.  But  the  bill  of  exceptions  gives 
no  intimation  as  to  what  the  answer  of  Mr.  Hunter  to  the 
question  was,  if,  in  fact,  he  knew  anything  on  the  subject  A 
conclufiton  that  the  court  below  erred  in  this  respect  could  not 
be  predicated  upon  so  vague  and  indefinite  a  showing  as  this. 

This  brings  us  to  the  consideration  of  the  objecticns  made 
by  appellant  to  certain  instructions  of  the  court,  and  the  ex- 
ceptions taken  to  the  refusal  of  the  court  to  give  certain  spec- 
ial instructions  asked  fdr  by  counsel  for  appellant 

But  before  proceeding  to  refer  to  the  instructions  given 
and  refused,  to  which  exceptions  were  taken  by  appellant,  let 
us  see  what  issues  of  fact  were  by  the  pleadings  presented  to 
the  jury  for  trial. 

The  complaint,  aa  amended  in  the  Circuit  Court,  shows 
an  action  for  damages  upon  a  special  or  express  contract 
for  labor  to  be  perfonned  by  plaintiffs,  and  charges  a  breach 
of  the  cfwitract  on  the  part  of  the  defendant  by  reason  of 
which  the  plaintiffs,  after  having  performed  a  part  of  the 
work  contracted  for,  were  prevented  from  completing  the 
same,  and  on  account  of  which  they  claim  a  rescission  of  the 
contract  and  the  right  to  recover  from  the  defendant  the  full 


Dec.  187.6]  Monbob  v.  N.  P.  Ooax^Mjixinq  Ca  61,5 

eontnict  price  agreed  upott,  for  tjie  work  already  performed. 
:  The  defendant,  admitting  the  term^  of  thfe  contract,  denies 
the  breach  thereof  on  its  part,  atid  charges  a  breach  of  the 
same  by  plaintiffs. 

The  plaintiffs'  right  to  recover  the  amount  claimed  by 
ihcui  in  this  action  only  depended  upon  the  finding  by  the 
jury  in  their  favor  on  the  issues  as  to  the  violation  of  the  con- 
tract by  defendant.  We  think  that  die  contract  price,  of 
tweiity  dollars  per  yard  in  length  of  th6  tunnel  completed  by 
plaintiffs,  is  the  just  nokeasure'of  damages  sustained  by  them 
<m  account  of  a  breach  of  thiB  contract  by  defendant.  The 
meastite  of  damages  under  the  'pleadings  in  this  <»3e'  becomes 
a  mere  question  of  law,  so  far  as  the  plaintiffs'  claim  is  con- 
cerned, if  the  diefendtot  coaimitted  a'breach  of  the  contract 
as  charged.  ' 

' .  The  bill  of  exceptions. shows  the  following  instinctions  ask- 
ed f<>p  by  dounsel  for  appeUant,  and  refused  by  the  court:  , 
.  1.  "The  plaintiffs  can  only  recover  in  this  action  what  the 
evidence  shows  to  be  due  them  oil  the  oontrdct  set  up  in  the 
pleadings/' 

■    This  instruction,  we  think,  was  not  sufficiently  qualified^ 
and  was  calculated  to  mislead  the  jury,  for  the  reason  that, 
by  the  literal  terms  of  the  contract  referred,  one  half,  or  ten 
dollars  per  yard  for  the  work  done  by  plaintiffs,   would   not 
become  due  until  after   the  completion   of   the   tunnel   and 
the  shipment  of  a  cargo  of  coal  from   the  mine   had   been 
made.    We  think  it  is  fairly  to  be  inferred   from   the   terms 
of  the  contract  set  out  in   the  eomplaiht    [that    defendant's 
toal  mine  had  not  been  opened-  so  that  coal  could  be  pro- 
enred  for  shipment,  and  that  it  was  the  understanding  of  the 
parties  that  the  cargo  of  coal  referred  to  in  the  contract  was 
not  to  be  shipped  until  after  the  completion   of  the  tunnel 
which  plaintiffs  agreed  to  construct.    Although,  by  the  literal 
terms  of  the  contract,  without  reference  to  its  violation  by  de- 
fendant, plaintiffs  had  already  been  paid  all  that  was  due 
them  thereon,  yet  by  operation  of  law  the  deferred  payments 
l>ecaiDe  due  as  soon  as  defendant  committed  a  breach  of  the 
same  so  as  to  prevent  plaintiffs  from  completing  the  work. 
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To  hold  otberwise  would  be  to  say  that  plaintiffs,  wfthont  any 
fault  of  theirs,  ahould  lose  one  half  of  tiie  price  of  their 
labor  as  agreed  upon.    (Haie  v.  Trout,  35  Cal.  329.) 

It  was  urged  by  counsel  for  appellant  that  it  would  not  W- 
just  to  allow  plaintiffs  to  recover  the  same  price  for  the  first 
one  hundred  yards  of  the  tunnel  as  for  the  second  and  third 
one  hundred  yards,  for  the  reason  that  the  construction  of  the 
first  one  hundred  yards  would  be  less  difficult  and  expensive 
than  the  secmid  and  third.  It  is  an  answer  to  this  that  there 
was  no  issue  made  by  the  pleadings  aa  to  the  relative  cost  of 
the  different  parts  of  the  tunnel ;  the  contract  makes  no  Am- 
tinction  in  this  respect,  and  the  court  we  think  oonld  not 
make  any. 

The  second  and  third  instructions  refused  by  the  court  are 
as  follows: 

2.  "By  the  terms  of  that  contract,  upon  the  completion  of 
tie  first  one  hundred  feet  of  the  tunnel,  but  one  half  of  the 
price  became  due,  to  wit,  three  hundred  and  thirty-three  dol- 
lars and  thirty-three  cents." 

8.  "The  remainder  of  the  price  for  said  one  hundred  feet 
did  not  and  cannot  become  due  until  the  first  cargo  of  coal 
can  be  shipped." 

In  view  of  the  conclusion  already  arrived  at  as  to  the  jnat 
measure  of  damages  in  a  case  like  this,  the  correctness  of  die 
court  in  refusing  to  give  the  last  two  instructions  we  think  is 
sufficiently  apparent  Other  instructions,  embraced  in  the 
bill  of  exceptions,  requested  to  be  given  by  counsel  for  appel- 
lant and  refused  by  the  court,  we  do  not  deem  it  necessary  to 
take  time  to  here  set  forth  or  refer  to  further  than  to  say  thai 
we  think  they  come  clearly  within  the  purview  of  the  rules 
by  which  those  already  enumerated  were  properly  refused. 

The  following  instruction  was  given  by  the  court,  to  which 
counsel  for  appellant  excepied,  and  which  is  assigned  as  er- 
ror, to  wit : 

"There  has  been  something  said  by  counsel  in  this  argu- 
ment about  the  form  of  the  action  in  thi^  case.  Under  our 
statute,  the  distinction  heretofore  existing  between  forma  of 
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actions  at  law  is  abolished,  and  all  that  is  required  is  that  the 
eoinplaint  shalA  contain  a  plain  and  concise  statement  of  the 
facts  Gondtitnting  the  plaintiff's  cause  of  action;  and  in  this 
case,  if  you  believe  from  the  evidence  that  the  plaintiffs  com- 
piled with  the  contract  mentioned  in  the  pleadings  in  run- 
lung^thp  first  one  hundred  feet  of  the  tunnel,  and  that  the 
defendant  first  violated  the  contract  so  as  to  render  it  impos- 
sible ibr  the  plaintifFs  to  comply  with  it  in  further  prosecut- 
ing the  work,  then  they  have  a  right  to  recover  in  this  action 
^pr  the  value  of  the  work  they  have  done,  and  that  value  must 
be  aaeertaiped  from,  the  evidence." 

The  concluding  portion  of  this  instruction  we  think  was 
technically  incorrect,  for  the  reason  that  this  is  not  an  action 
by  plaiiitiffs  to  recover  the  value  of  their  services  rendered,  as 
upon  a  qitantum  meruit,  but. is  aa  ajction  to  recover  the  price 
agreed  to  be  paid  by  the  terms  of  the  contract  between  the 
parties.  It  does  not  appear  from  the  bill  of  exceptions  that 
there  was  any  testimony  given  at  the  trial  as  to  the  reasonable 
value  of  the  services  of  plaintiffs,  and  it  was  not  necessary) 
under  the  pleadings,  that  any  should  have  been  given  to  en^ 
title  them  to  recover,  if  the  jury  found  that  the  contract  was 
broken  by  the  defendant.  The  court  might  properly  have 
said  to  the  jury,  "If  you  find  from  the  evidence  that  the 
terms  of  the  contract,  set  up  in  the  complaint,  were  violated 
by  defendant  on  its  part,  so  as  to  prevent  plaintiffs  from  go- 
ing on  and  completing  the  tunnel  in  question,  then  you  will 
find  for  the  plaintiffs  in  the  sum  of  four  hundred  and  forty- 
six  dollars  and  sixty-^ix  cents,  as  claimed  by  them." 

The  Jury  must  have  found  that  the  contract  was  broken  by 
defendant  in  order  to  have  found  for  the  plaintiffs  in  any 
sum ;  and  as  they  only  returned  a  verdict  for  four  hundred 
and  forty-six  dollars  and  sixty-six  cents,  the  error  complained 
of  could  not  have  operated  to  the  prejudice  of  any  substan- 
tial right  of  appellant. 

The  judgment  of  the  court  below  shoold  be  affirmed. 
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SOMAS  B.  ENGLISH  and  LA  FAYETTE  G.  ENG- 
LISH, an  Infant,  by  GEORGE  A.  EDES,  bis  Guai- 
dian,  Appellants,  v.  OEAN  G.  SAVAGE,  L  B.  CAV- 
ANAtTGH  and  LEVIN  N.  ENGLISH,  BeBpoodenta. 

OBKB  aoahtst  iHTAitT,  WHEN  VumuK}. — In  ■  Buit  wbere  tbe  court  hu 
complete  jnriidiction  of  the  subject  and  at  tb«  partle*,  a  decr«* 
•gaintt  inf&nt  defeudanta,  when  there  1*  no  evidence  of  fraud  or  col- ' 
luiion,  la  aa  valid  and  effeetnal  aa  if  taken  againat  adulta, 

lABDIAH  AD  LnUC  —  POWEB  OT,  TO  BIRD  INFANT  PakTT  BT  AoWTa- 
aiOHS. —  Under  the  atatutes  of  this  State,  a  guardian  ad  lit^m  haa 
full  power  to  bind  an  infant  defendant  bj  admiaaiona,  even  to  tlM 
confeeeiou  of  Judgment. 

va.  DiuuBBiB  —  DocntiitE  or,  nor  Bkcoonizbd  is  this  Statk. — Tb» 
doctrine  of  ''parol  demuirer"  ia  not  leoognized  in  thia  State. 

Appeal  from  Marion  County. 

Li  1SS8,  Levin  N.  English,  one  of  the  defendante,  aa 
ardian  of  the  plaintiffs,  who  were  minors,  made  sale  of 
rtain  real  property  described  in  the   complaint,   of   which 

G,  Savage,  another  of  the  defendants,  became  the  pur- 
aser.  At  the  Februaiy  term,  1873,  of  the  Circuit  Court 
r  Marion  County,  Oregon,  O.  G.  Savage  brought  suit 
ainst  the  plaintiffs  to  quiet  his  title  to  the  premises,  alleg- 
;  that  the  guardian's  sale  before  referred  to  had  been  c<hi- 
cted  in  substantial  conformity  with  the  law;  that  the  bond 
]u!red  of  tbe  guardian  by  §  10,  chapter  51,  Miscellaneous 
ws,  had  been  duly  given,  but  that  said  bond  had  been  lost 

destroyed,  and  that  its  absence  from  the  record  of  tbe  pro- 
>ding3  conetitated  a  cloud  upon  his  (Savage's)  Utle.  In 
it  suit  G.  W,  Lawson  was  appointed  guardian  ad  Utem  for 
}  infant  defendants  (plaintiffs  here),  and  filed  an  answer 
mitting  the  allegations  of  the  complaint  There  was  a  de- 
»  in  accordance  with  the  prayer  of  the  complaint  Hie 
?3ent  suit  was  brought  to  set  aside  the  guardian's  sale  abote 
Brred  to,  end  also  the  decree  of  the  Circuit  Court  of  Feb- 
Eiry,  1873.  It  is  claimed  in  the  complaint  that  the  guar- 
m's  sale  was  void  because  the  guardian  did  not  give  tbe 
nd  required  by  §  10,  chapter  51,  of  the  Miscellaneous 
ws,  and  that  the  decree  of  the  Circuit  Court  quieting  the 
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title  of  Savage  was  also  void  because  it  was  obtained  by  fraud 
and  oollnsion.  The  answer  denies  all  the  material  allegations 
of  liie  complaint^  and  sets  \ip  as  a  separate  defense  the  pay- 
ment of  the  purchase-money  by  the  ^lefendant  Savage  at  the 
guardian's  sale,  -and  also  certain  expenditures  made  for  per* 
manent  improvements  upon  the  premises  in  question,  and 
asks  to  have  the  same  charged  as  a  lien  upon  the  land  in  case 
the  sale  is  set  aside.  The  decree  of  the  court  below  was  that 
die  sale,  and  also  the  decree  of  1878,  be  set  aside  as  void, 
and  that  the  purchase-money  and  money  expended  for  im« 
provements  by  defendant  Savage  be  made  it  lien  upon  the 
land,  as  prayed  in  the  answer.  From  this  decree  the  plain- 
tiffs appealed  to  this  Court 

Knight  ft  Lord,  for  Appellanta. 

B.  P.  Boise  and  W.  TT.  Thayer,  for  Bespondents. 

By  the  Court,  Bubihctt,  J. : 

Upon  the  first  point  appellant's  counsel  seem  to  rely  with 
confidence  on  the  case  of  Cooper  v.  Sunderland  (8  Iowa, 
114).  In  that  case  an  objection  was  made  to  a  guardian's 
sale,  under  a  statute  similar  to  ours,  on  the  ground  that  it 
did  not  appear  that  the  guardian  took  the  oath  required  by 
the  statute  before  fixing  on  the  time  and  place  of  the  sale; 
and  the  court  says,  in  passing  on  the  case  made :  'There  is 
no  evidence,  either  in  the  record  or  in  the  papers,  nor  is  any 
brought  to  our  knowledge  aliunde,  that  this  oath  was  taken. 
The  guardian  makes  a  report  of  her  sale  but  does  not  state 
it  There  is  a  judgment  confirming  the  sale,  but  this  goes 
no  farther  than  to  say  (in  allusion  to  the  report),  'which,  havr 
ing  been  examined  by  the  court  here,  and  the  court  having 
been  fully  advised  of  and  oonoeming  the  premises,  it  is  or- 
dered,' etc  ♦  ♦  ♦  The  above  record  does  not  answer 
the  call  of  the  statute.'' 

It  will  be  seen  that  there  is  a  material  difference  between 
the  Iowa  case  and  the  one  at  bar.  Here  the  judgment  of 
confirmation  recites  that :  "And  it  further  appearing  to  the 
court  that  said  sale  had  been  legally  made  and  fairly  con- 
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ducted,"' -^^hicJh—^in  addition  to  the  following  part  of  the  oar- 
der  granting  the  license  to  sell  the  real  estate  in  question,  to 
wit,  "It  is  therefore  ordered  by  the  court  that  upon  the  said 
guardian  filing  a  good  aiid  sufficient  bond  and- taking  the  oath 
bj  law  required^  that  license  issue  to  said  guardian  to  sell 
the  real  estate  described  in  his  petition," — shows  a  diflfer- 
ent  record  llto;gether  from  that  in  the  case  la&ft  referred  to. 
There  is  also  the  evidence  of  J.  C.  Peebles,  county  judge, 
Q.  W.  Lawson,  Seth  Hammet,  and  O.  G.  Savage,  that  tends 
to  establish  the  fact  that  a  bond  was  given.  True,  this  oral 
evidence  is  contradicted  l^  the  witnesses  for  the  plaintiff, 
and  concedij»g  that  Oral  .evidence  can  be  admitted  to  impeach 
the  record  made  by  the  County  Court  in  this  <5ase,  and  that 
the  question  depended  upon  the  recollection  of  the  witnesses 
as  testified  to  by  them,  the  piatter  would  no  doubt  be  in  a 
state  of  uncertainty. 

In  the  ease  of  Bluckman  v.  Bauman  (28  Wis.  611),*  the 
record  itself  showed  affirmatively  that  the  statute  had  not 
been  complied  with,  for  the  oath  of  the  guardian  found  in 
the  record  was  made  on  the  day  of  the  sale,  and  not  before 
fixing  on  the  time  and  place  of  the  bale  as  required. 

In  the  case  of  Mahton  v.  Pv/rdy  et  oZ.  (11  Minn.  400),  the 
objection  to  the  sale  was  founded  on  an  insufficient  notice  of 
the  sale ;  and  as  the  notice  itself  was  with  the  papers  and  was 
considered  a  part  of  the  record,  it  showed  on  its  face  that  it 
did  not  comply  with  the  statute.  The  case  in  2  Sawyer  is 
similar  to  the  one  in  3  Iowa,  and  in  the  case  in  38  Maine 
it  was  one  of  the  agreed  facts  that  no  bond  had  been  filed. 
But  the  view  we  have  taken  of  the  case  makes  it  unnecessary 
for  us  to  decide  whether  the  record  of  the  County  Court,  to- 
gether with  the  evidence  offered  in  connection  with  it,  estab- 
lishes the  fact  that  the  guardian  did  give  the  bond  required 
by  the  statute  before  the  sale  was  made;  for  we  think  the 
whole  matter  was  settled  by  the  Circuit  Court  in  the  decree 
made  March  12,  1873. 

The  court  had  full  and  complete  jurisdiction  of  the  case 
and  of  the  parties,  and  there  is  no  evidence  to  sustain  the 
allegation  of  fraud  and  collusion  between  the  guardian  ad 
litem,  in  that  case,  and  O.  G.  Savage.      It  was  insisted  that 
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the  admissioiis  in  the  answer  filed  by  the  guardian  ad  litem 
in  the  case  in  the  Circuit  Court,  before  referred  to,  did  not 
bind  the  defendants  in  that  suit  (plaintiffs  in  this  case),  for 
the  reason  that  thej  were  infants ;  and  a  number  of  authori- 
ties were  cited  to  sustain  that  view.  Mr.  Freeman,  in  his 
work  on  Judgments,  §  513,  says:  '^A  judgment  against  an 
infant  is  not  void.  The  usual  practice  is  to  insert  a  proviso 
ion  allowing  an  infant  a  day  after  he  comes  of  age  to  show 
cause  against  a  decree  procured  against  him.  And  except 
where  the  practice  has  been  changed  by  introducing  a  modi- 
fication of  the  common  law  in  this  respect,  the  omission  of 
this  clause  is  an  error  which  will  tmdoubtedly  be  corrected 
on  appeal.  According  to  some  of  the  authorities,  the  right 
to  show  cause  against  a  decree  is  the  absolute  right  of  every 
infant  defendant;  a  right  which  is  not  taken  away  by  the 
omission  to  provide  for  it  in  the  decree,  and  which  may  be 
enforced  by  a  bill  of  review  or  by  original  bill  showing  that 
upon  the  facts  the  original  decree  is  improper.*'  And  here 
the  author  refers  to  a  number  of  authorities,  in  a  foot-note, 
and  some  of  them  are  the  same  cited  by  counsel  for  appel- 
lants. Quoting  from  DanielPs  Chancery  Practice,  he  goes 
on  then  to  say :  "But  the  better  opinion  is,  that  an  infant  de- 
fendant is  as  much  bound  by  a  decree  in  equity  as  a  person 
of  full  age;  therefore,  if  there  be  an  absolute  decree  made 
against  a  defendant  who  is  under  age  he  will  not  be  permitted 
to  dispute  it  unless  upon  the  same  grounds  as  an  adult  might 
have  disputed  it,  such  as  fraud,  collusion  or  error/'  But 
whatever  view  might  be  taken  of  the  case  independent  of  the 
statute,  it  appears  that  under  the  provisions  of  the  Code,  page 
156,  the  doctrine  of  ^'parol  demurrer^'  is  not  recognized  in 
this  State,  and  that  a  guardian  ad  litem  has  full  power  to 
bind  an  infant  defendant  by  admissions,  even  to  the  confes- 
sions of  a  judgment. 

Decree:     That  the  decree  of  the  court  below  be  reversed 
and  plaintiff's  complaint  dismissed. 
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5  Or.  17-21,  PITSCAK  v.  BtTHP. 

Iiimitation  of  Action. — Oanses  Accruing  After  Passage  of  amenda- 
tory act  are  not  included  in  its  provisions,  p.  19. 

Cited  in  Ireland  v.  Mackintosh,  22  Utah,  309,  61  Pae.  904,  holding 
that  a  new  act  cannot  renow  a  cause  of  action  already  barred.  Cited 
in  note  in  45  Ii.  B.  A.  612,  on  vested  light  in  defense  of  statute  of 
limitations. 

6  Or.  22-24,  COQSWELXm  ▼.  HAYDEK. 

Bills  and  Notes. — One  Indorsing  Before  Kegottatlon  tj  Payee  is 
prima  facie  liable  as  a  second  indorser,  p.  23. 

Cited  in  Cornett  v.  Haf  er,  43  Kan.  61,  22  Pac.  1015,  holding  indorsers 
before  maturity  and  negotiation  by  payee  liable  only  as  ordinary  in- 
dorsers; Deering  v.  Creighton,  19  Or.  120,  20  Am.  St.  Bep.  800,  24  Pac. 
199,  discussing  liability  of  person  indorsing  note  before  delivery;  Wade 
V.  Creighton,  26  Or.  459,  36  Pae.  290,  holding  indorser  before  delivery 
prima  facie  liable  as  second  indorser;  Kealing  v.  Vansickle,  74  Ind. 
537,  39  Am.  Bep.  101,  refusing  to  attempt  to  harmonize  the  conflicting 
authorities. 

6  Or.  24-29,  HEMDEBSON  ▼.  MOBBI8. 

AppeaL — Discretion  irfU  be  Beriewed  Onlj  for  Abuse,  p.  27. 

Cited  in  Garrison  v.  Ooodale,  23  Or.  310,  31  Pae.  710,  Foster  ▼.  Hen- 
derson, 29  Or.  214,  45  Pae.  900,  Davis  ▼.  Hannon,  80  Or.  193,  46  Pac. 
786,  Nunn  v.  Bird,  86  Or.  518,  59  Pae.  809,  and  State  v.  Biehardson,  48 
Or.  315,  85  Pae.  228,  8  L.  B.  A.,  H.  S.,  362,  all  reaffirming  and  applying 
the  rule. 

Appesl.— Error  not  Affecting  Substantial  Bights  is  no  ground  for  re- 
versal, pp.  27,  28. 

Cited  in  Stokes  v.  Brown,  20  Or.  533,  26  Pae.  562,  applying  the  rule 
to  variance  not  prejudicial  to  appellant. 
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6  Or.  2&-36,  8ALBU  WATER  00.  T.  SALEU. 

MnalclpU  CorpoTStlons. — Efloct  of  Oturtor  Pmrlslon  Limiting  eit; 
iudebtednMB,  p.  3Q. 

Cited  in  Mnrpb;  v.  East  Portland,  42  Ted.  809,  and  City  Cooncil  t. 
Dawson  Waterworks  Co.,  106  Ga.  718,  32  S.  E.  91S,  applying  tbe  rale 
in  a  similar  caae;  Brockway  v.  City  of  Sosebnrg,  46  Or.  S2,  TS  Pac.  336, 
applying  the  rule  to  a.  contract  to  pay  an  indebtedness  in  valid  war- 
rants; Hagan  v.  Com  mission  er's  Court,  ISO  Ala.  563, 49  Bontli.  423,  hold- 
ing  that  the  aggregate  amount  of  the  contract  deteimines  whether  debt 
limit  it  exceeded;  Municipal  Bee.  Co.  y.  Baker  County,  33  Or.  SSO,  54 
Pae,  177,  discussing  constitutional  limit  on  county  debts;  City  of  Den- 
ver V.  Hubbard,  17  Colo.  App.  3SB,  68  Pac.  996,  upholding  city  lighting 
contract  covering  a  period  of  ten  years;  WalJa  Walla  t.  Walla  Walla 
.  Water  Co.,  172  U.  S,  19,  19  Bop.  Ct.  Bep.  77,  43  L.  ed.  349,  pointing  the 
weight  of  authority  in  favor  of  contracts  for  gas  or  water  payable 
annually,  though  aggregate  rentals  exceed  tbe  limit;  UcBean  v.  City  of 
PresDO,  112  Cal.  166,  S3  Am.  Bt.  Hep.  191,  44  Pac.  360,  31  L.  B.  A.  794, 
holding  that  the  limitation  does  not  invalidate  a  contract  for  five  yeani 
where  the  yearly  payments  do  not  exceed  tbe  authorized  debt;  Little 
V.  City  of  Portland,  26  Or.  246,  37  Pac.  913,  holding  that  a  contract 
providing  that  the  cost  of  any  improvement  shall  be  paid  out  of  any 
fund  expressly  created  therefor  is  valid  notwithstanding  charter  limits 
city's  indebteduesB.  Cited  in  noteb  in  59  L.  E.  A.  615,  on  effect  of 
limitation  of  mnnictpal  indebtedness  upon  acquisition  of  water  supply 
or  sewer  system;  23  L.  E.  A.  403,  on  what  constitutes  "indebtedneM" 
of  municipality  within  constitutional  and  statutory  reatrictiona. 

6  Or.  Se-40,  TBULLENQEB  v.  TODD. 

Appeal. — ^No  Appeal  Ues  from  ft  Sefanlt  Tndgment,  p.  3S. 

Cited  in  State  v.  Leasia,  45  Or,  411,  78  Pac.  329,  Clendenning  v. 
Crawford,  7  Neb-  476,  and  Andrews  t.  Uullen,  14  Neb.  249,  16  N.  W. 
217,  all  approving  the  rale. 

DistingDlshed  in  Baier  v.  Hempall,  16  Neb.  128,  20  N.  W.  108,  where 
party  appeared  below  but  offered  no  affirmative  proof  in  defense. 

Process.— ^BeqnialtaB  of  Valid  Service,  p.  39. 

Cited  in  White  v.  Jobnson,  27  Or.  288,  <40  Pao.  613,  defining  dne 
service. 

Froceas.^-Betum  Of  eanctmctlTe  Serrle*  must  SUA*  tlio  Fact  that 
the  party  could  not  be  found,  p.  39. 

Cited  in  McParlane  v.  Cornelius,  43  Or.  519,  74  Pae.  327,  Uickey  t. 
Stratton,  Fed.  Cas.  No.  9530,  6  Saw.  4Ta,  Swift  v.  Meyers,  37  Eed.  42, 
13  Saw.  583,  and  SeUlemier  v.  Sullivan,  97  U.  8.  447,  24  L.  ed.  1111,  all 
approving  the  rale;  Hall  v.  Stevenson,  19  Or.  157,  20  Am.  St.  Eep.  803, 
23  Pae.  889,  applying  the  rule  to  return  of  service  of  writ  of  attach- 
ment; Venner  v.  Denver  Union  Water  Co.,  15  Colo.  App.  505,  63  Pac. 
1064,  to  point  tliat  existence  of  condition  on  which  substituted  gervice 
may  be  made  must  appear  affirmatively. 
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Appeal.— Courts  will  EattrtiOli  Appeals  ftom  Void  JMgmeiits  for 

the  purpose  of  i«rvening  asd  purging  the  records  of  them,  p.  39. 

Cited  in  William  Deering  ^  Co.  ▼.  Creigbtoa,  26  Or.  558,  38  Pae.  710  > 
Henriehsen  ▼.  Smith,  29  Or.  480,  44  Pae..  496>  Abpren  t.  Squire,  29  Or. 
£32,  45  Pas.  779;  Spioer  t.  Simms,  6  Ariz.  350,  57  Pac.  611,  and  Hoover 
▼.  Hooyer,  39  Or.  460,  65  Pac.  797,  all  reaf&rming  the  rule. 

6  Or.  40-44,  HOLLABAT  y.  DAVIS. 

Contracts, — Agents'  Contracts  In  Derogation  of  Interests  of  Principal 
are  void,  p.  43. 

Distinguished  in  Buehtel  ▼.  Evans,  21  Or.  314,  28  Pae.  69,  holding 
that  invalidity  of  contract  must  be  specially  pleaded.  Cited  in  notes 
in  36  Am,  Bep,  216,  on  validity  of  contract  as  to  erection  of  railroad 
depot;  21  L.  B.  A.,  N.  S.,  803,  on  validity  of  contract  made  to  influence 
location  of  railroad. 

Parties. — ^Trustee  of  Express  Trust  may  Sue  in  own  name,  p.  43. 

Cited  in  Wright  v.  Conservative  Inv.  Co.,  49  Or.  179,  89  Pac.  388, 
approving  the  rule.  Cited  in  note  in  25  L.  B.  A.  270^  on  right  of  third 
party  to  sue  upon  contract  made  for  his  benefit. 

6  Or.  44-46,  SMIlH  ▼.  FOSTEB. 

Novation. — ^Agreement  to  Snbstitate  Anything  for  the  Original 
Obligation  is  void  unless  executed,  p.  46. 

Cited  in  Bush  v.  Abraham,  25  Or.  842,  35  Pae.  1068,  approving  and 
applying  the  rule. 

6  Or.  4&-48,  STATE  ▼.  OOBKELTOS. 

Attachment — ^Levy  Creates  Lien  from  Time  it  Is  made,  p.  47. 

Cited  in  Bank  of  California  v.  Cowan,  61  Fed.  872,  holding  that  lien 
attaches  though  judgment  has  not  been  entered  on  the  lien  docket. 
Cited  in  note  in  21  Am.  Dec.  679,  on  essentials  to  attachment  of  person- 
alty. 

6  Or.  4fr.6S;  QABTON  ▼.  8T0TT. 

PaUie  Lands. — Tlie  Swamp  Land  Act  of  1860  was  a  grant  in  presenti 
to  the  states,  p.  59. 

Cited  in  Miller  ▼.  Tobin,  16  Or.  542,  16  Pae.  162  >  Wells  v.  Penning- 
ton County,  2  S.  D.  9-,  39  Am.  St.  Bep.  758,  48  N.  W.  307,  and  Wright 
v.  Bosebeny,  121  U.  S.  505,  7  Sup.  Ct  Bep.  985,  30  L.  ed.  lt>43,  all  re- 
affirming the  rule. 

PttUie  Laada^-fzotlso  in  Ftart  Section  of  Swamp  Land  Act  of  1860 
did  not  limit  the  grant,  p.  61. 

Cited  in  Miller  v.  Tobin,  16  Or.  556,  16  Pac.  170,  concurring  opinion, 
criticising  the  holding. 

Public  Lands. — Offlcen  of  Land  Department  could  not  entertain  pre- 
emption application  tO  land  admitted  to  be  swamp,  p.  62L 

Overruled  in  Small  v.  Lutz,  41  Of.  571,  &79,  69  Pac.  827,  holding  ques- 
tion controlled  by  contrary  decisien  of  federal  court  to  effect  that  land' 
department's  decision  as  to  nature  of  land  is  conclusive. 
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6  Or.  82-^,  tf cOBAOKBHT  ▼*  SWABatZ. 

Scire  Facias. — ^Pleas  'Whicli  may  be  Interposed,  p.  64. 

Cited  in  First  Nat.  Bank  v.  Hamor,  47  Fed.  37,  to  point  tliat  general 
denial  is  equivalent  to  non  tiel  record. 

Divorce. — Scire  Facias  on  Judgment  for  Alimony  payable  in  install- 
ments,  p.  63. 

Cited  in  Enapp  v.  Knapp,  59  Fed.  644,  holding  that  plaintiff  in  scire 
facias  can  only  recover  installments'  due  at  date  of  filing  complaint; 
Davis  V.  Davis,  29  App.  D.  C.  263,  to  point  that  decree  for  alimony  may 
be  enforced  like  other  judgments. 

5  Or.  6&-68,  GOODMAK  ▼.  BflTBIOB: 

Boundarle8.~Line  Actually  Bun  by  Original  Surveyors  is  the  tme 
line,  p.  68. 

Cited  in  Van  Dusen  v.  Shivaly,  22  Or.  65,  29  Pac.  77  >  Kanne  v.  Otty, 
25  Or.  537,  36  Pac.  539,  Albert  v.  City  of  Salem,  39  Or.  474,  65  Pac. 
1071,  and  Miller  v.  White,  23  Fla.  307,  2  South.  617,  all  approving  and 
applying  the  rule;  Weiss  v.  Oregon  etc.  Co.,  13  Or.  497,  11  Pac.  256, 
holding  that  meander  lines  are  controlled  by  actual  water  edge;  King 
V.  Brigham,  19  Or.  566,  25  Pac.  152,  holding  that  actual  lines  control 
courses  and  distance;  Killgore  v.  Carmichael,  42  Or.  624,  72  Pac.  639, 
holding  that  line  actually  run  controls  distance;  Washington  Bock  Co. 
V.  Young,  29  Utah,  121^  110  Am.  St.  Bep.  666,  80  Pac.  386,  holding  that 
junior  survey  cannot  enlarge  or  change  senior  one.  Cited  in  note  to 
110  Am.  St.  Bep.  678,  on  condusivenees  of  established  boundaries. 

6  Or.  68-72,  20  Am.  Bep.  734»  STATE  v.  BBUCE, 

Indietmeint.— Beason  of  DisquaUflcatlon  of  Voter  must  be  alleged, 
p.  70. 

Cited  in  State  t.  Fiske,  66  Vt.  437,  29  Atl.  633,  applying  rule  where 
indictment  did  not  allege  manner  in  which  prohibited  writing  was 
made  public.    Cited  in  note  to  90  Am.  St.  Bep.  467. 

Indictment. — Objections  Waived  by  Failure  to  Demur,  p.  71. 

Cited  in  State  v.  Doty,  5  Or.  493,  494,  and  State  v.  Bloo^worth^  25 
Or.  89,  34  Pac.  1024,  reaflrming  the  rule;  State  v.  Carlson,  39  Or.  28, 
62  Pac.  1019,  and  State  v.  Lee,  33  Or.  508,  56  Pac.  416,  both  to  point 
that  failure  to  demur  waives  duplicity;  Gaines  v.  State,  146  Ala.  23,  41 
South,  867,  to  point  that  omission  to  aver  means  employed  must  be 
taken  advantage  of  by  demurrer. 

Distinguished  in  State  v.  Mack,  20  Or.  236,  85  Pac.  689,  holding  that 
fact  that  indictment  does  not  state  a  crime  may  be  raised  for  first  time 
on  appeal. 

6  Or.  78-86,  STATE  ▼.  aiiASS. 
Criminal  Imw, — ^Eeasonable  Doubt  Defined,  pp.  SI,  83. 

Cited  in  State  v.  Morey,  25  Or.«257,  36  Pac.  577,  Buel  ▼.  State,  104 
Wis.  154,  80  N.  W.  86,  and  State  T.  Aiken^  109  Iowa,  646,  80  N.  W. 
1074,  all  approving  the  definition. 
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Expliiimi  lii  ISTdppaeh  T.'Oregfom  etci  &  Co.,  49  Or.  399,  89  Pat.  48(^> 
Bitttaiiiis^  wral  agretexnent  «xt«iidi]ig  time  of  petfamanite. 

Oriliels^  in  Eoutfs  v.  Jackson,  84  Otf.  96,  82  S^e;  1029,:  admittinga 
parol  evidence  to  aid  deflcription.  'Cited  is  note' to  94  Am.'  St.  BSip;. 
293,  «B  wkttr-«oQBtit«tee  a  |raft«a0«ni  c»  mI9.  . .  ^ 

6  Or.  119-121,  state' ▼.  BEOWN. 

A^^oaL-rrTOi  {be  Awoal^ble  an  (Hdei?  muft  xigt  Only  Afl#ct  Babata^• 
tial  jiglxt  but^  i^  effect,  mu^t  detern^iBe  t^  aoiioi^,  p.  120^ 

Cited  in.  WoUer  v.  Hi:^8t,  47  Qt.  1^)  ^Q  Pac..420,  appr9Yi9g  thj^  cule; 
Bi^hf^y.-Prip^e,  21,.0r^  25,  26  Pac.  ^3,  holding  thai  no  appeal,  lies 
from  order  refusing  to  dissolve  temporary  injunction.  Cited  in  note  in 
19  L.  Bk  A.  348,  on  right  of  state  to  appeal  in  a  criminal  case. 

6  Or.  :|ai-125,  TATIipB^  y^  PATTBBSON,  '  '\ 

Statute  of  Frauds.— t^omplaint  l^eed  not  Allege  that  contract  for 

goJ^  wae  bi  writing,  p.  123,     .      . 
Cited  in  Bussell  y.  SwifL  5  Or.  ,234,  approving  and  foUowiDg  tl\e 

rule. 
Distinguished  in  Corbitt  ▼.  .€Mem  Oa^ligh^  Cf.,  $  ^.  40S,  2$  A^^ 

Bep»  64^  f^if^ei»  t)m  pl^aiAti^  allege^  t^e  writing.    Cited  in  note  to  ,86 

Am.  Dec.  685,  on  pleading  statute  of  frauds. 


■   f 


6  Or.  125-lii9,  gHAtT^tTCK  V.  isAlITtt. 

Trial. — ^Instruclloils  Saving  No  Btef\jr6nce  to*  tbe  Tacts  are  properly 
refused  though  correct  in  the  abstract,  p.'  129;  '"  •  m 

Cited  in  State  V.' Brown,  7  Or:  902,  applying  IH^  Hl^  ht ^  cvMiiilal 
case.  .     )  •     .         .  I'j 

5  Or.  180-181,  ItTEB  ▼.  ttBAIi. 

Mortgag«b.-^Ttie  Premtoes  may  1>«  Sobje^ted  to  tiw  Bebt  though  the 
note  is  barred  by  statute,  p<  ISO.  > 

Cited  in  Gray  v.  Holland,  9  Or.  514,  Browne  v.  Browne,  17  Fla.  629, 
Allen  V.  O'Donald,  28  Fed.  26,  and  Hicklox  v.  Elliott,  2Q  Fed.  -17,*  10 
Saw.  415,  all  reaffirming  the  raid*  OitM  Itt  note  ia.  21  L.  R.  A.  M3,  on 
effect  of  statutory  bar  of  principal  debt  on  tight  io  foreeiose  mortgage 
or  deed  of  tmst.  , 

I>isxtti4ti(m  lja^d.^^1%e  Sta)tate  Merely  Sosfenda  tbe  Bebied^,  it  do^ 
not  extinguish  the  debt,  p.  131. 

Cited  in  .'eoodwin  v.*  Morris^  9  Or.  324)  ffpprpvj^^  the  rule. 

Birting^ished  in  Parker  v.  Miieger,  12  Or.  409,  7  Pac.  519,  holding 
thai  adverse  posseasioft  fox  atatutoi^  period  extinguishes  the  right. 

5  Or.  132-186,  ^AYMOinX  T.  COITET. 

Boundaries. — Parol  ISvideace  to  Aid  in  Aaipertaining,  p.  1^4. 

Cited  in  Bamsey  v.  Loomis,  6  Or.  3.74,  and  Houi»e  v.  Jackson,  24  Or. 
98,  32  Pac  1029,  both  approving  the  rule;  King  v.  Brigham,  19  Or.  566, 
25  Pac.  152,  holding  thut  actual  lines  con1;rol  courses  and  distance; 
Albert  ▼.  City  of  Salem,  39  Or.  474,  65  Pac.  1071,'  holding  that  steps  of 
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original  lurrey  mart  1m  followed)  Brrd  v.  PhiUipa,  ISO  Tmi.  M,  111 
8.  W.  Ill],  completing  dueiiptisti  hy  r«fereiiea  to  ftnotbcr  eonvaj'- 
■nee.  Cited  in  note  to  30  Am.  Dec.  738,  on  Ineonneteney  or  uneertftinty 
in  deacription  or  bonndftriei  of  Itnd. 

2>eedB.^Wliere  Puta  of  Dewilptlim  ai*  meoaatatetit,  effect  moet  be 
given  to  intelligible  portions  which  eeirj  oat -the  intention  of  tbe 
parties,  pp.  134,  135. 

Cited  in  Board  of  Scltool  Land  Commra.  ▼.  Wiley,  10  Or.  89,  and 
Mclntyre  v.  Kamm,  IS  Or.  260,  7  Pae.  30,  both  approving  and  apply- 
ing the  rule.  Cited  in  notes  to  35  Am.  Dec.  373,  on  eonktmetloD  of 
UDcertain  deeeription  in  deed  hy  subteqaent  acta  of  parties;  111  Ail 
St.  Rep.  T7T,  on  repugnant  clansei  in  deeds. 

6  Or.  136-140,  BAILET  r.  FBU8H. 

Oasts. — ^Ueanlng  of  ConsUtntional  ProrlslaB  that  jnsttee  shall  be  ad- 
ministered witboDt  parish aae,  p.   138. 

Quoted  in  Northern  Coanties  Investment  Tniet  v.  Sears,  30  Or.  404, 
41  Pac.  936,  39  L.  B.  A.  18S,  opholding  colt  atatnte. 

6  Or.  14^147,  SOUTHWXLL  T.  BEEZLET. 

Statute  of  FruidB.^Agreemeiit  Which  Might  be  P«rformad  wttUa  a 
year  is  not  within  the  ktatnte,  p.  149. 

Cited  in  Bieat  v.  Ter  SUeg  Shoe  Co.,  97  Uo.  App.  190,  70  S.  W. 
loss,  following  the  rale.  Cited  is  note  to  S3  Am.  Dec.  90,  on  eontracta 
to  be  performed  within  a  year. 

Salev— Necesaitj  for  Sepairatliig  and  Oonntiiis  to  complete  delivery 
of  sheep,  p.  149. 

Cited  in  State  v.  Hugbea,  SS  W.  Ta.  7S2,  to  point  that  where  goods 
are  of  uniform  value  and  quality  severance  Is  neceaaaiy  to  paui  title. 
Cited  in  note  in  24  L.  B.  A.,  N.  8.,  83,  on  auffieiencj  of  eeleetion  or 
designation  of  goods  scld  out  of  larger  lot. 

ft  Or.  147-lEl,  EVABTS  t.  STEaEB. 

Baformatloo.— ^Jom^alnt  wvt  Show  That  Mlitaka  was  that  of  the 
partiev  and  that  it  was  untnal,  p.  151. 

Cited  in  McCoy  v.  Baytey,  8  Or.  19^,  Epstein  v.  State  Ina.  Co.,  SI 
Or.  181,  £7  Fae.  1045,  and  Thorton  v.  Erimbel,  88  Or.  874,  42  Pae.  095, 
alt  reaffirming  the  rule. 

Pleading. — ObJecUan  ta  Jnflsdictlea  or  That  Oomvlaltrt  doea  not 
state  cause  of  action  is  not  waived  by  answering  over,  pp.  149,  150. 

Cited  in  Wyatt  v.  Uemjersan,  31  Or.  63,  48  Pae.  791,  WilUU  v. 
Walter,  32  Or.  414,  52  Pae.  24;  W.  W.  Kimball  Co.  v.  Hedfield,  33  Or. 
301,  54  Pac.  218,  Byera  v.  Ferguson,  41  Or.  81,  68  Pac.  fl,  Moore  v. 
Halliday,  43  Or.  E50,  99  Am.  St.  Hep.  724,  72  Pac.  803,  and  Kohn  v. 
McKinnon,  90  Fed.  B25,  all  approving  and  applying  the  rule;  Kalytoo 
V.  Kalylon,  45  Or.  128,  78  Pac.  332,  holding  that  joriE.diction  of  tlie 
subject  matter  cannot  be  conferred  by  waiver. 
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5  Or*  102-156^  TXSMaOBXlER  ▼.  OHABWIOK. 

SUtates.— Lftter  laemuMmat  Act  Bepeals  Foocmcr  by  implieaiioB,  p« 
155. 

Cited  in  Little  y.  Gogswell,  20  Or.  347,  25  Pac.  728-,  State  ▼.  Bogers, 
22  Or.  360,  30  Pae.  76,  Smith  t.  Day,  39  Or.  536,  64  Pae.  814>  Sandys 
V.  Williams,  46  Or.  332,  80  Pac.  644,  and  Hall  ▼.  Dnnn,  52  Or.  488,  97 
Pae.  816,  25  L.  B.  A.,  N.  8.,  193,  all  following  the  role. 

Statntee.— Bepeal  Iff  Imi^cation  Is  not  Obmcadwm  to  seetion  22, 
artiele  4  of  the  censtitiition,  p.  155. 

Cited  in  Orant  Coanty  ▼.  Sels,  5  Or.  246  >  Stingle  ▼.  Nevel,  9  Or.  63, 
and  Warren  ▼.  Crosby,  24  Or.  568,  34  Pac»  664,  all  approving  the  rale; 
Qninlan  v.  Houston  ete.  By.  Co.,  89  Tex.  871,  34  8.  W.  741,  applying 
the  role  in  construing  a  similar  provision  in  Texas;  The  Glaramara, 
10  Fed.  '681,  8  Baw.  22,  holding  the  rale  inapplieable  where  later  law 
amends  the  f  omer. 

DistingaiBhed  in  Dolan  t.  Barnard,  5  Or.  393,  where  the  act  at* 
tempted  to  amend  another  without  eetting  it  est. 

Disapproved  in  May^  v.  Oahalin,  Fed.  Cas.  No.  9M0|  0  Saw.  855, 
bmt  following  the  rule  on  the  groimd  of  stare  decisis. 

6  Or.  15e-160,  STATE  T.  OABBAIO). 

Cited  in  notes  in  13  Am.  Dee.  458,  on  HabOity  of  subscribers;  22  Ij. 
B.  A.,  K.  8.,  844,  on  criminal  resxwnsibiUty  for  wound  resulting  in 
death  as  affected  by  negligence  or  lack  of  skOl  in  treatment  or  care; 
14  L.  B.  A.,  N.  &^  735,  737^  on  evidence  of  speeifle  inetanoes  to  prove 
character. 

6  Or.  160^104,  POBTZ.AN]>  T.  DENNT. 

Jiidges.-«IiegiBlatQre  maj  Make  Police  Jtdge  of  Otty  ez-<»fllcie  joa- 
tiee  of  the  peace,  p.  161. 

Cited  in  Multnomah  County  v.  Adams,  6  Or.  115,  and  Clemmensen  v. 
Peterson,  35  Or.  51,  56  Pac.  1016,  sustaining  the  rule;  Chadwick  v. 
Earhart,  11  Or.  303,  4  Pac.  1182,  to  point  that  office  of  justice  ia  ap- 
purtenant to  that  of  recorder. 

5  Or.  164-169,  GLAZE  ▼.  WHITLET* 

Trial.— InstmctioDs  Need  not  be  Qivoi,  Thesigli  Ckunreet  in  principle, 
if  not  pertinent  to  the  facts,  p.  167. 

Cited  in  State  v.  Birchard,  35  Or.  492,  59  Pao.  471|  following  the 
rule. 

Witnesses.— Where  Witness  is  Impeached  by  Showing  Contradictory 
statements,  his  character  for  truth  and  veracity  may  be  shown  in  re- 
buttal, p.  167. 

Cited  in  Mercer  v.  State,  40  Fla.  233,  74  Am.  St.  Bep.  135,  24  South. 
159,  stating  when  evidence  is  admisbible  to  sustain  or  corroborate  wit- 
ness. 

Overraled  in  Sheppard  v.  Yocura,  10  Or.  413,  414,  and  First  Nat. 
Bank  of  Portland  v.  Commeroial  Union  etc.  Co.,  33  Or.  48,  52  Pac. 


16»-4«4         H0TE31ON  OS£»ON  BGPOVn.  M 

both  following  tbs  wbintry  rule  and  bxoMftfa^  Hk  ^BHdsfte. 
in  notM  tp  S2  Am.  at  Bep.  SS,  on  evidwu  tn  thaw  eMdibiUty 
^  of  witness;  36  Am.  St.  Bep.  118,  149,  oa  nwlieions  pcoMoUUoa 
minkl  tbktga. 

160-177,  tEWIS  T.  LBWia 

onoEtioii  of  InstmmBirts.— >aHBdaltW  D(  OMupUlBt,  p.  ISt. 
>i  is  Ueitt  V.  E«Ur,  SO  Or^  W,  SCi  Pu.  7ft,  £^0t«a  t.  Stata^bu. 
1  Or.  181,  27  Pae.  104E,  Oabo)*  v.  Eefailtnp,  95  Op^  ^e„3$' Pu. 
FbatntDB  t,  Kfimbri,  88  Or.  S74,  43  IgM.  096)  U>tchall  ▼.  Ool- 
30  Or.  2M,  47  Psc.  017,  Jenkins  r.  Jepl^^  U(iir*nut7,  17  Waqik. 
9  Pac.  851,  Sellwood  t.  Heniiomaa,  36  Oi.  S7T,  60  Pae.  13,  King 
Ibrftok,  38  Or.  461,  68  P«e.  BUy  tnd  Stei«  r.  PhilUpi,  47  Or.  64», 
«.  794,  all  Bartainina  tho  rqla  .9fii  {daaipg  bnrAas  aniplaistiV  M 
the  facts  raquired  to 'be  alleged;  Boole  t.  Ba,w^,  XS^CtL-iST, 

A.  32S,  to  p«int  that  aegligance  doesrni)t  Im^  relief  if  it  did  not 
lice  the  adverse  purt7;  Citiaeaa'  Nati  faak-v,  Jndj,  1:48  Uii.  Ul, 
,JB.  29s,  TcforntiDg  mortgage  for. KiiBt«^>  Cate^  b*«rt!W,JlD,85 
it.  Bep.  497,  on  yBformatMn  of  Ofulj^i^;  tf:  Aj*.  £m<'434,:M 
ante  of  eontraeta  for  mutual  miiitake  of  facta. 

)  .*■   ■  ■■   -    ,■ 

177-aU,  BOI>i:.AXIAT  T.  PATTEXaOH„A  Si        -  .     . 

mMl&-r4]i>nta»ct  to  locate  Dtrvt  at  OMWn-Flaae  If  toM  m  i» 
g  bi«aeh  of  trnat  in  £avor  of  tfae  pablici  py.  lTi^lS4. 
)«tinPneUo  ela.  B.  B.  Co.  t.  TajrlM,  6  0bla.  10,4Q  Am.  Bap.  612, 
la  etc.  K.  Co.  v.  Mayor  etc.,  81  Fla.  510,  34  Am.  St.  Bop.  40,  18 
.  107,  20  L.  B.  A.  419,  WilliamBo^n  7.  Chicago  etc.  B.  Co.,  S3  Iowa, 
.40,  36  Am.  Bep.  206,  4  N^  W.  880,  082,  Loniuana  Sy.  etc.  Ce.  v) 
«d  Canmislloli,  £21  La.  SSO,  46  South.  886,  Baed  v.  JohnbM,  27 
.  53,  67  Pao.  385,  67  L.  B.  A.  404,  McGuffln  y.  Coyle,  18  Old.  670; 
«.  »61,  6  I-  B.  A.,  N.  &,  ES4,  Beaelar  T.  Tsxaa  A  P.  Rj.  Co.,  115 
)56,  53  C.  C.  A.  4S4,  reaffiiming  and  a[^jing  the  rale;  Beaaley  v, 
I  eU.  Rj.  Co.,  Ul  U.  S<  49^  £4  Sap.  Ct.  Bep.  164,  «  L.  cd.  876, 
jciding  validity  of  contract  to  locate  depot;  Oregon  etc,  B.  B.  Co, 
ttei,  5  Or.  231,  232,  not  in  point;  Edwards  v.  City  of  Goldsboro, 
r.  C.  70,  53. S.  E.  655,  4  L.  B.  A.,  N.  S.,  Sfi9,  holding  contract  in- 
g  location  of  pnUie  builitlBg  at  certain  plaee  illegal;  Chicago  ft 

B.  Co.  V.  People,  222  111.  406,  78  N.  E.  787,  staUng  duty  of  rail- 
in  Jeeating  depot«^  First  Nat.  Bask  v.  Hen^iii,  40  fern,  406,.  31 
Sep.  163,  holding  notes  given  to  iadnee  canstTuction  of  road  to  a 

point  raUd;  feopla  v.  Chicago  &  A.  B.  Co.,  ISO  Dl,  184,  ti  N.  £. 
ompelling  location  of  depot  where  public  eonveaienee  required  it. 
tinguished  in  Herzog  v.  Atchison  T.  ft  S.  F.  B.  Co.,  153  Cal.  409, 
\e.  699,  17  L.  B.  A.,  N.  S.,  420,  specifically  enfoniing  caatraet  to 
I  depot  at  certain  placei  McCawen  t.  Pew,  153  Cal,  744,  96  Pac. 
:l  L.  B.  A.,  N.  8.,  800,  holding  that  where  there  is  no  law  requir- 
lad  to  loeate  along  certain  route  it  may  contract  to  locate  at  a 
lular  point;  Fixley  t,  Gould,  13  111.  App^  568,  holdiag  contraet 
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Trostoefi  of  Cincinnati  etc.  By.,  14  Bush  (Ky.),  761,  upholding  oon- 
traet  ioi  lo^tion  oi(  ]«#d  thraof^  oi^ain  locality;  Texas  etc.  B.  B.  C6. 
T.  BobM4e,  60  '^x.  54,9,  iS  Aau  Bep^  268,  opholding;  coatmot  beitweffi 
railroad  and  hotel  keeper.  Cited  in  notes  in  18  Am.  Dec.  404,  36  ▲% 
Bep.  816,  on  eentraota  as  t«  laeation  of  d«ipots;  117  Am.  St.  Bepw  &14, 
on  emitxiMts  ^nsideration  for  which  has  partly  failed  er  is.  partly 
illegal;  21  L.  B.  A.,  N.  8.,  808,  803,  poa  validity  oi  eoatnael  «>ade  to 
inflnenea  V>cfiiqn  ol  wlroad* 

6  Or.  185-188,  P94T  ▼.  UAYER. 

Appeal — Asalgnment  of  Judgment  Does  not  Oi^xry  Bi«M  to  sne  op 
a^^al  bond,  p.  186. 

Cited  i9  Chilstro^x  y.  Sppijiger^  127  Cal  327|  78  Am.  St.  Bep.  46»  58 
Pac.  687,  reaffirming  the  role. 

5  Or.  186-188,  SMITH  ▼.  BMITS. 
This  case  h^  not  been  cited. 

•  Or.  101-ai6»  DOIAI  ▼;  BABMBT. 

AiBrmed  in  97  V.  8.  658,  84  U  ed.  1068. 

Pabllc  Itfudfl^— Dooation  Act  ift  Orant  in  preeenti,  p.  202. 

Cited  in  Love  v.  Love,  8  Or.  28,  reaffirming  the  rule. 

Overraled  in  Quinn  y.  Ladd,  87  Or.  268,  50.  Pac.  450,  fbllowing  the 
decision  of  the  federal  supreme  court  to  effect  that  grant  gives  bare 
right  of  pofiBession. 

Public  Landa-FJTitle  Vefrti  oa  Making  Ptoof  before  isecue  o^  patent 
under  donation  act,  p.  203. 

Cited  in  BamKy  ▼.  Loomis,  6  Or.  878,  refaffirming  the  rule;  Parris 
y.  Hayes^  0  Or.  83,  to  point  that  death  of  settler  terminates  hiB  estate* 

Acknowledginent. — Certificate  eaasat  be  Iw^^arhed  by  pfurol,  p.  205« 
Cited  in  Hitz  v.  Jenks,  128  U.  8.  305,  8  Sup.  Ct.  Bep.  143,  31  L.  ed. 
i50,  applying  the  rule. 

PuMie  Laada.:— PresimiiMiioii  m  Fayor  of  I>eed  of  school  superintend- 
ent, p.  208. 

Quoted  m  Salebi  Imp.  Co.  t.  MeOourt,  28  Or.  108,  41  Pac  1106,  ap- 
proyiogly.  « 

AppeaL — ^Brror  must  be  Shown  affirmatively,  p.  209. 

Cited  in  Tenny  v.  Mnlvaney,  9  Or.  410,  reaffirming  the  rule. 

Judgment  is  Only  Void  When  Court  is  without  jurisdiction,'  p.  211. 
Cited  in  Morrill  v.  Morrill,  20  Or.  102,  23  Am.  St.  Bep.  05,  25  Pac 
364,  IX  L.  B.  A.  155,  applying  the  rule. 

EzecntioiL — ^Bole  Bequlring  Sereral  Parcels  to  be  Stild  separately  is 
directory,  p.  211. 

Cited  in  Bays  v.  Trulsqu,  25  Or.  116^  35  Pac.  28,  holding  the  matter 
in  discretion  of  sheriff;  Balfour  y.  Buxnett|  28  Or.  76,  41  Pac.  3,  to  the 
same  effect. 
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Sxwtttfon. — After  OonSnutlon  B«gfll>iltT  af  Bal«  easaot  bo  quw- 
tiDited,  p.  212. 

'  Cited  in  Ebner  t,  Hetd,  2  Alaikk,  OOf,  Leinenweber  r.  Brown,  21 
Or.  OfiS,  34  Pfte.  477,  and  McBaa  t.  DavlneT,  S  Ot.  65,  mil  AppTartng  th* 
nle. 

ExocaUmi. — Bheilff'B  Daed  u  JMdttae*  of  Title,  p.  212. 

OHed  in  Willamette  Real  Estate  Co.  v.  Hcndriz,  28  Oi.  4*3,  68  Am. 
Bt.  Bep.  600,  42  Pae.  516,  raattrming  the  nile. 

Tuatton.— OertlflMta  of  FmdtMe  Oonnys  No  ntla;  tt  !■  mere  eri 
dance  of  title,  p.  213. 

Cited  in  Qabel  v.  WUUama,  42  Uisc.  Bep.  477,  87  N.  T.  Sapp.  241, 
Territory  t.  Perea,  6  V.  M.  548,  30  Pac.  931,  and  Abraham  t.  Cteno- 
weth,  0  Oi.  355,  all  following  the  inle. 

Teoaacr  In  OomiuoiL — One  len&M  rnvr  Becoror  entire  premises  bt 
ejectment,  p.  210. 

Cited  in  Mather  y.  Dnnn,  11  S.  D.  MO,  74  Am.  St.  Bep.  788,  76  K 
W.  923,  reaffirming  the  mle. 

DiBtingnished  in  Hattii  t.  Boggs,  19  Neb.  703,  2S  N.  W.  327,  holding 
thet  tenant  may  recover  his  leparate  Kkaia  only.  Cited  is  note  in  6 
L.  B.  A.,  N.  S.,  716,  on  extent  (it  recovery  is  ejeatmeBt  by  ten&nts  in 
eommon  against  stranger. 

EJectauent.— Vniere  Answer  Sets  0p  Otnnplete  Legal  defense,  eroas- 
blll  in  equity  cannot  be  filed,  p.  215. 

Beaffirmed  in  Scbealnd  v,  Erpelding,  6  Or.  262. 

Distinguished  in  Hill  r.  Cooper,  6  Or.  187,  the  rule  being  ehanged 
by  statute;  South  Portland  Land  Co.  v.  Jfunger,  36  Or.  467,  60  Pac.  7, 
on  the  facts;  lire  Assn.  v.  Alleslns,  49  Or.  IGl,  77  Pac.  126,  allawiiig 
light  to  file  cross-bill  together  with  answer  setting  np  defense  at  law. 
Cited  in  notes  In  11  Am.  Dec.  781,  on  presumption  that  courts  know 
the  I«w;  80  Am.  Dee.  665,  666,  on  judicial  notice;  49  Am.  Dee.  231, 
for  estoppel  to  claim  sfter-aequlred  title. 

»  Or.  2ie-Z2B,  STATE  T.  GABXAim. 
'  Orimlnsl  Ii»w.— Wbat  Declarattons  *n  Part  of  the  res  gcetae,  p.  S17. 

Cited  in  SUte  ▼.  HeC«nD,  43  Or.  167,  72  Pae.  133,  Lambright  ▼. 
State,  S4  Fla.  582,  16  South.  687,  Collins  t.  SUte,  46  Neb.  it,  H  N.  W. 
434,  Gosa  v.  Sontbem  By.,  67  S.  C.  301,  45  B.  E.  816,  and  Harler  v. 
Texas  etc.  By.  Co.,  62  La.  Ann.  731,  27  South.  17S,  all  diseuuing  the 
principles  of  res  gestae.  Cited  in  notes  to  95  Am.  Dec  53,  80  Am.  St. 
Bep.  617,  on  adunssibility  of  doelarations. 
'  Homicide. — ^Dyiug  Declantlons  u  Evidence,  p.  217. 

Cited  in  State  v.  Fuller,  52  Or.  46,  96  Psc.  458,  a  similar  ease.  Cited 
in  note  in  S6  L.  B.  A.  354,  360,  370,  3S3,  404,  on  dying  declarations  as 
ovidenee. 

Homicide. — ^Instructions  on  Lesser  Degrees  of  Oiim*,  p.  220. 

Cited  in  State  v.  Magers,  35  Or.  S34,  57  Pac.  201,  holding  that  judge 
to  bound  to  instruct  on  manslaughter  If  there  be  any  evidence  tendiug 
to  show  want  of  malice. 
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OriadOAl'  Xaair.--lhrid«iOB  of  Oood  Olumcttr  of  AcevBe^  p.  221. 

Cited  in  fitete  ▼.  Porter,  Z2  Or.  169,  49  Pac.  970,  holding  sneh  evi- 
dence admisflible;  State  ▼.  McGrath,  36  Or.  114,  67  Pae.  322,  approTing 
the  rule. 

Honielda*— Begrees  of  Otimibt  p.  225. 

Cited  in  Btate  ▼.  EUswortii,  SO  Or.  16d,  160,  47  Pae.  202,  203,  dU- 
euMing  degrees  of  murder  in  poison  eases.  Cited  in  notes  in  18  Ass. 
Dee.  782>.78a,  on  statatofy  divifioB  of  nrarder  into  d^gree^;  87  Am. 
Dec.  102,  on  jury  as  jadges  of  laets  and  weight  of  evidenea.    . 

5  Or.  228-232,  OBEOOK  ft  O.  B.  Oa  ▼.  POTTBB. 

Cited  in  note  to  GO  Am.  Dec  624^  on  forbeara^iee  to  sue  as  considera- 
tion to  support  promise. 

6  Or.  233-234,  BUSSELL  V.  SWIFT. 

Cited  in. note  .to  80  Am.  Dee.  685,  on  pleading  statute  of . frauds: 

6  Or.  2S35-242,  KKOTT  ▼.  MEPHBirs. 

OontractB. — ^Tlme  as  XSSBence,  pp.  239,  240. 

Cited  in  Wright-Blodgett  Co.  t.  Astoria  Co.,  45  Or.  229,  77  Pae.  699, 
and  Cosby  t.  Honalrer,  57  W.  Va,  518,  50  8.  E.  612,  both  applying  the 
rule.  Cited  in  notes  to  50  Am.  Dec.  598,  on  time  as  of  essence  of 
contract;  104  Am.  St.  Bep.  266,  on  time  as  of  essence  of  contract  for 
Bale  of  lands;  15  L.  B.  A^  737,  on  making  time  of  the  essence  of  a 
contract  by  demand  or  notice. 

Vendor  and  Purchaser.— Wliea  Timo  is  not  BaseDce  of  contract,  it 
may  be  made  so  by  demand,  p.  241. 

Cited  in  Colos  v.  Meskimen,  48  Or.  57,  85  Pae.  60,  holding  tender  of 
deed  aoid  demand  for  payment  necessary  to'  put  purchaser  in  default; 
Frink  v.  Thomas,  20  Or.  269,  25  Pac.  719,  12  L.  B.  A.  239,  holding  offer 
to  perform  necessary  to  put  opposite  party  in  default. 

Vendor  and  Pnrdiaser. — ^Kecessity  for  Tender  of  Betmn  of  purohase 
money  to  rescind  contract  to  conrey,  p.  241. 

Cited  in  Dundee  Mortgage  etc.  Co.  Y.  €k>odman,  86  Or.  456,  60  Pac 
4,  Sierers  v.  Brown,  36  Or.  221,  66  Pac.  171,  Vaughn  v.  Smith,  34  Or. 
57,  55  Pac.  100,  and  Frink  v.  Thomas,  20  Or.  271,  25  Pac.  719,  12  L. 
B.  A.  239,  all  to  point  that  party  rescinding  contract  must  put  Other 
party  in  statu  quo. 

6  Or.  243--253,  OBAKT  COWTY  y.  SELa 

Counties — ^Becorsry  of  Money  niegaUy  Paid  to  officom  for  seryiees, 
pp.  243-249. 

Cited  in  State  t.  Brown,  10  Or.  226,  229,  applying  tho  rule. 

Distinguished  in  Klamath  County  y.  Leayitt,  32  Or.  439,  62  Pae.  21, 
inyolying  sufficiency  of  complaint  in  action  by  county. 

Statutes. — ^Bepeal  by  Implication  is  not  Prohibited  by  the  constitu- 
tion, and  later  inconsistent  act  repeals  former,  p.  246. 

Cited  in  Stingle  v.  Neycl,  9  Or.  63,  State  v.  Chadwiek,  10  Or.  538, 
537,  appendix.  Little  y.  Cogswell,  20  Or.  347,  26  Pac.  728,  State  y. 
Or.  NotM— 7 
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Bogeiv,  22  0^.  360»  30  Pm.  76^  Smith  T.  P^,  39  Of.  596^  H  Bm.  H^ 
audi  Sandyi  v.  Williams,  40  Or.  331,  30  Pae.  34^,  all  supporting  the 
rule. 

Disapproyed  in  Mayer  ▼.  Gahalin,  Fed.  Gas.  No.  9340,  5  Saw-  355, 
and  The  Glaramara,  10  Fed.  681,  8  Ba/ir.  23,  both  loUowing  the  i«le 
on  the  g»>und  of  stare  decisiaw .  Oitod  in  note  in  14  Am.  P^c  2^0, 
on  repeal  by  implication. 

Statntat. — Statute  eannot  be  Amended  by  ImpUeatioii,  p.  247« 
Cited  in  Dolan  v.  Barnard,  S  Or.  803,  reaiftrming  the  rale» 

6  Or.  253-254,  OHBISTIAK  V.  ETANS. 

Appeal.— Be^inisttaa  of  Kotlee  of  Appeal,  p.  254. 

Cited  in  lose  t.  Luse,  9  Or.  149,  Mendenhall  y.  Blwert,  36  Otk  379, 
52  Pac.  23,  and  State  ▼.  Preston,  ^0  Ney.  305,.  95  Pae.  920,  all  approy- 
ing  the  decision. 

Explained  in  Lancaster  y.  McDonald,  14  dr.  253,  267,  12  Pae.  876, 
modifying  the  mle;  Broback  y.  Huff,  11  Or.  395,  4  Pae.  1130^  holding 
that  writ  of  reyiew  will  npt  lie  after  time  for  appeal  has  expired. 

5  Or.  255-260,  SIPELT  T.  HINCB; 

Husband  aiid  Wife  caxi^ot  Oontract  with  each  other,  p.  25t. 

Cited  in  Collinaon  y.  Jaekaon,  14  Fed.  308,  8  Saw.  357,  holding  prom- 
ise by  wife  to  husband  yoid.  Cited  in  note  to  90  Am.  St.  Bep.  516, 
on  attacks  by  ereditors  on  conyeyancee  made  by  hnsbands  to  wiyes. 

Frandulaiit  OoaTeyances^-^Volunlaigr  Conyeyance  ia  Fraudulent  as 
to  existing  creditors,  p.  259. 

Cited  in  Jolly  y.  Eyle>  27  Or.  101,  39  Pae.  1001,  and  Hol^ee  y.  Wol- 
fard,  47  Or.  102,  81  Pae.  822,  both  holding  that  diabtor  in  failing  cir- 
eumstaneea  may  prefer  certain  creditors;  Seed  y.  Jennings,  47  Or.  468, 
SZ  Pac.  874,  holding  yoluntary  conyeyance  good  as  to  subsequent  cred- 
itoifi;  Hynn  y.  Baisijley,  35  Or.  271,  76  Am.  St.  Bep.  495,  57  Pae.  909, 
45  L.  B.  A.  645,  upholding  conveyance  by  father  to  son  in  considera- 
tion of  money  prayiously  Iqaued., 

5  Or.  260-264,  HUMPHBdSYS  v.  TATLOB. 

]$^ecatorB  and  ^.dministrators.— :£xecutor'»  Bight  to  Sue  for  posses- 
sion of  lands  of  decedent,  p.  262. 

Cited  in  Aiken  y.  Aiken,  12  Or.  206,  6  Pac.  684,  Haynes  y.  Wbitsett, 
18  Or.  455,  22  Pac.  1073,  Gosesge  y.  Crown  Point  ete.  Min.  Co.,  14  Ney. 
156;  and  Kohn  y.  McSon^on,  90  Fed.  627,  aU  approving  the  rule; 
Clark  V.  Bundy,  29  Or.  195,  44  Pac.  284,  holding  that  mere  appointment 
of  administrator  does  not  suspend  statn^  barring  heir's  right  to  re- 
cover land. 

6  Or,  265-273,  SPBINOFIELD  MIUJNO  CO.  ▼.  I.ANS  00T7NTT. 

Municipal  CociK>ratlon8. — ^The  Law  will  not  Imply  an  agreement  to 
do  that  which  the  eity  is  restricted  from  agreeing  to  do,  p.  267. 
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CHed  -hi  Porflaad  Lamber  ete.  C4h  ▼.  Cilrf  of  PortlaoiA,  18  Or.  46,  22 
Pae.  545,  6  L.  B.  A.  226,  diMe&ting  opiaion,  majority  disciMKiiiig  power 
of  dty  of  Portland  id  impro^<o  itreets. 

Distisgnklied  la  Forttand  «<M.  0»»  t*.  Gftf  of  Bast  Portland,  IS  Or. 
M,  £2  Pae.  540,  6  L.  S.  A.  290,  M  tke  ftustSL  Chad  hi  notei  ta  Bl 
Am.  Dee.  107,  on  mnnieipal  NaMiif  <m  gfonad  of  l^aoieial  naa  of 
propevtj  or  Tabor;  27  "L.  B;  A*  K.  (k,  1120,  «a  liability  of  auaieipality 
or  other  pnblie  eorporation  on  implied  eontract.  ' 

arid|rea»^-XaiW>f  1«Q6  to  itfli  in  Ibraa,  pp.  262t  BTOi 

Cited  in  Eastman  y.  County  of  Clackamas,  32  Fed.  36,  IS  6a^.  613, 
and  PaeiAe  Bridge  Co.  ▼.  CQaekamas  Gomty,  46  Fed.  2121,  both  refer- 
ring to  the  stiatHte  as  etill  in  f oree. 

Mmldpal  Oorporattona. — Wlwn  Ototbed  Wltb  Fwav  to  da  an  act 
whieh  eoneems  pablie  interest,  ita*  ezeentioii  ia  a  duty  and  p€PDettptory 
though  the  language  of  the  lair  be  permiseiva,  pp.  271,  272. 

Cited  ita  Bankin  ▼.  Btiekman,  9  Or.  261,  and  Amtdd  r.  Mayor  of 
Pawtaeket,  21  &  L  18,  41  Atl.  678,  both  apprenrfng  tha  Tvle. 

Cooita^ — When  a  Statnta  Oonfen  a  Power  on  an  inferior  tribunal, 
and  preseribes  a  mode  of  exercising  it,  the  mode  beeomee  the  measure 
of  the  power,  and  muat  be  strictly  followed,  p.  2T2. 

Cited  in  Bank  of  British  Columbia  t.  City  of  Portland,  41  Or,  6,  67 
Pae.  lUi,  apiiroYing  and  applying  the  rule. 

5  Or.  273-275,  8ELLEB8  ▼.  OOBVAUJS. 

Appeal  tnm  Becorder  to  Oironit  Oo«rt»  ooneurrent  with  review,  pp. 
274,  275. 

Cited  in  Bamsey  t.  PettingiU,  14  Or.  211,  12  Pae.  441,  and  Pauhon 
▼.  City  of  Portland,  16  Or.  457,  10  Pae.  455,  1  L.  B.  A.  673,  approving 
the  rule;  Bartom  y.  City  of  La  Grande,  17  Or.  5S0,  22  Pae.  112,  holding 
that  appeal  does  not  lie  from  city  tribunal  unless  given  by  charter; 
City  of  Corvallis.  y.  Stock,  12  Or.  391,  7  Pae.  524,  reluctantly  following 
the  rule  as  stare  decisis;  School  Dist.  Tfo.  116  v.  Irwin,  34  Or.  435, 
56  Pae.  414,  to  point  that  appeai  for  removal  of  eause  for  trial  de  novo 
is  only  allowed  when  statute  provides  for  it;  Harbert  y.  Monongahela 
Biver  B.  Co.,  60  W.  Ya.  256,  40  B.  £.  379,  criticising  previous  decisions 
and  holding  main  ease  overruled  la  2  Or.  225«.  . 

5  Or.  275-279,  HUB8T  ▼.  HAWN. 

Stata^Mk— B^eal  by  Imitation  of  Prior  Ooxifllcting  Iawb»  p.  279. 

Cited  in  Grant  County  v.  Sels,  5  Or.  246,  little  v.  Cogswell,  20  Or. 
347,  25  Pae.  728,  State  v.  Bogers,  22  Or.  360,  30  Pae.  76,  Smith  v.  Day, 
39  Or.  536,  64  Pae.  314,  and  Sandys. v.  WilUams,  46  Or.  332,  80  Pae. 
644,  all  to  point  that  law  may  be  repealed  by  implication;  Mayer  v. 
Cahalin,  Ped.  Qaa.  No.  9340,  5  Saw.  855,  reluctantly  following  the  rule 
on  the  ground  of  stare  deeisis. 

5  Or.  280-285,  OANTQKVUXE  ft  O.  BD.  CO.  y.  POtTGIiAS  0Ot7NT7. 

Highwayjk — JnzlMlictloii  of  County  Court  in  Proceedings  to  lay  out, 
p.  281. 
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Olfed  in  Bewlej  ▼.  Grtiyefly  17  Or.  282,  20  Pa<%  3B5y  State  r.  Mjrer, 
20  Or.  444,  26  Pac.  307,  Cameron  v.  Wasoo  Cgynty,  27  Or.  321,  41  Pac. 
161,  Grady  v.  Dundon,  30  Or.  336,  47  Pac  916,  and  Sime  t.  Spencer, 
30  Ot,  341,  342,  47  Pao.  919,  aU  to  poiiit  that,  in  «ndi^  proceedings, 
connij  eourt  has  inferior  jurisdiction. 

Beriew. — ^AMimilAtion  to  C€irtiorarl»  p,  283. 

Oited  in  McAnish  t.  Giant,  44  Or.  61,  74  Pfic.  897,  mpholding  the 
statement. 

Highways. — ^Psnons  Bntitlad  to  QikpsUob  ,  prqc^eidMigf  in  county 
court,,  p.  283. 

Explained  in  Gaines  t.  liinn  County,  21  Of.  .432,  28  Pae.  134^  holding 
that  any  person  whose  lands  are  directly  affected  l>y  road  proceedings 
may  have  them  rsTiewed. 

Boview. — ^Wxlt  Does  2iot  Bring  Up  Byid9nGe,  p.  263. 

Distinguished  and  explained  in  Douglas  County  Boad  Go.  ▼.  County, 
of  Douglas,  6  Or.  400,  holding  that  affidavit  of  facts  are  pact  of  the 
record  on  writ  of  review. 


5  Or.  286-1291,  SIMONS  y.  BBOWN. 

This*  case  has  not  been  cited. 

6  Or.  292-296,  ADKINS  ▼.  LEWIS. 

Mortgages. — ^Mortgagee  in  Possessioa,  Qnestionlng  Title  of  mort- 
gagor, p.  293. 

Cited  in  Parkinson  v.  Hanbury,  18  Eng.  B^L  Cas.  432,  not  accessible. 
Cited  in  note  to  4  Am.  St.  Bep.  70,  on  duties  and  liabilities  of  mort 
gagees  in  possession. 

5  Or.  296-299,  lADD  y.  HIGLET. 

Judgment. — ^Effect  of  Becital  of  Doe  Service  of  process  on  defend- 
ant, p.  299. 

Cited  in  Northcut  v.  Lemery,  8  Or.  322,  reaffirming  the  rule. 

5  Or.  299-801,  CHAPMAN  y.  WILBUB. 

This  case  has  not  been  cited. 

6  Or.  301-311,  FINK  y.  OAXrrOS  BD.  OO. 

Corporations. — ^Authority  of  Officers  and  Agents,  p.  810. 

Cited  in  Luse  v.  Isthmus  Transit  By.  Co.,  0  Or.  131,  25  Am.  Bep.  606, 
discussing  the  authority  of  the  business  and  financial  agent  of  a  rail- 
road corporation. 

Trial. — Findings  of  Court  most  Cover  material  issues,  p.  310. 

Cited  in  Drainage  Dist.  No.  4  v.  Crow,  20  Or.  637,  26  Pac.  846, 
Wheeler  v.  Burckhardt,  34  Or.  508,  56  Pae.  645,  and  Itouie  Chung  v. 
Stephenson,  50  Or.  248,  89  Pae.  806,  all  approving  and  applying  the 
rule;  Philomath  College  v.  Hartless,  6  Or.  162,  25  Am.  Bep.  510,  hold- 
ing that  only  the  material  issues  need  be  found;  Miller  v.  Head  Camp, 
45  Or.  195,  77  Pac.  84,  and  Moody  v.  Bichards,  29  Or.  285,  45  Pac.  778, 
both  holding  that  facts  admitted  by  the  pleadings  need  not  be  found; 
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R«aae  T.  Pielfle  Coftftt  Hdma  Supply  Ann.,  40  Or.  66,  6f  F«c»  44fls  to 
point  that  where  the  faote  are  not  put  in  iMOA  no  ikndinfs  are  neces- 
ary.  Cited' in  notes  In  93  Aan.  Dec  744,  on  evidenee  of  aatlv^rity  to 
aiBx  corporate  seal;  99  Am.  Dee.  837,  iale  oi  entire  corporate  aMots 
and  its  effeet. 

5  Or.  811--3U^  OAHPBEUa  ▼.  BBIXIWBUi. 

AoimalflL— Injuriea  by  AnlnuUii  Bnnnlnf  at  Lar^  and  effect  of  f ^ee 
laws,  p.  312. 

Cited  in  Bilen  T.  Flaibl«y,  18  Or.  51,  21  Pac.  936,  4  L.  B.  A.  840, 
discussing  tho  yalidity  and  effe^  of  laws  requiring  land  ownen  to 
f  onee  against  stoek  at  large;  Moses  v..  Soathem  Pac.  B.  Co.,  IS  Or.  398, 
23  Pac.  608,  8>  Ii.  B.  A.  135^  involving  liability  o^  railroads  for  injuries 
to  animals  on  unfenced  tracks;  Walker  v.  Bloomingcamp,  34  Or.  392,  43 
Pae.  175,  holding  that  uninclosed  lands  are  common  pasturage;  Strick- 
land V.  Geide,  31  Or.  376,  40  Pac.  982,  oonstruing  fence  law  to  exclude 
sheep;  Oliver  v.  Hutchinson,  41  Or.  447,  69  Pae.  1024,  applying  the  rule 
to  fenced  lands  lacking  division  fence. 

Distinguished  in  French  v;  Creswell,  18  Or.  422,  11  Pae.  6^  holding 
rule  inapplicable  to  Umatilla  connty  as  it  was  ezampt  from,  the  opera- 
tion of  the  fence  law;  Paciile  lavestoek  Co.  v.  Murray,  4&  Or.  106,  76 
Pac.  1079^  holding  role  inapplicable  to  trespassing  sheep.  Cited  in 
notes  to  49  Am.  Dec.  250,  on  liability  for  injuries  by  trespassing  an- 
imals; 81  Am.  St.  Bep.  447,  on  liabihty  of  owners  of  stock  herded  or 
ranging  on  lands  of  another  without  lawful  fence;  22  L.  B.  A.  107,  on 
aufficieney  of  feneee;  22  L.  B.  A.  67,  en  liability  of  owner  for  trespass 
of  cattle. 

5  Or.  8ia-318,  20  Am.  B^.  787,  MUflOBOVE  y.  BONSEB. 

Acknowledgment. — Oertiiicate  to  Foreign  Acknowledgment  most 
Show  authority  of  officer  taking  it,  pp.  315,  316. 

Cited  in  Fleschner  v.  Sumpter,  12  Or.  167,  6  Pae.  511,  and  Lynch  v. 
Murphy,  161  XT.  8.  254,  16  Sup.  Ct.  Bep.  523,  40  L.  ed.  690,  discussing 
»ame  point;  Hughes  v.  Wright,  100  Tex.  513,  123  Am.  St.  Bep.  827, 
101  S.  W.  790,  11  L.  B.  A.,  N.  S.,  643,  sustaining  certificate  showing 
substantial  compliance  with  the  law.  Cited  in  notes  in  9  Am.  St.  Bep. 
504;  18  Am.  St.  Bep.  893;  108  Am.  St.  Bep.  641,  as  to  when  defects 
in  certificates  of  acknowledgment  are  fatal. 

Deed&— 17Brecorded  Deed  Oarriea  Title  Against  Bvery  One  with 
notice,  p.  817. 

Cited  in  Jennings  v.  Kieman,  85  Or.  861,  55  Pac.  446,  Security  Sav- 
ings etc.  Co.  V.  Loewenberg,  38  Or.  168,  62  Pac.  649,  Advance  Thresher 
Co.  V.  Esteb,  41  Or.  474,  69  Pac.  449,  Ooodenongh  v.  Warren,  Fed.  Cas. 
No.  5534,  5  Saw.  494,  and  Oest  v.  Paekwood,  34  Fed.  372,  13  Saw.  202, 
all  approving  and  applying  the  rule. 

Deeds. — ^Becorded  Deed  not  Entitled  to  Becord  may  impart  actual 
notice,  p.  317. 

Cited  in  Mandamus  v.  Mann,  14  Or.  452,  13  Pac.  449,  defining  actual 
notice;  Brown  v.  Moss,  53  Or.  522,  101  Pac.  208,  discussing  generally 
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tlie  ^ifeet  of  teeord  of  instnimtot  not  eatitiBd  i9  vecfi4|  ^,9frnM  r. 
Dazey,  5  N.  P.  170,  S7  Ant.  St.  Bep.  550»  64  N.  W»  1024,  lipplTU^  t^e 
rnle  whetO'  mortgage  was  recorded  out  oi  the'^ain  of  tlUe;  Walierv  ▼. 
Hartwigi  lOe  Znd.  12$,  6  N.  B.  7,  appxoTUig  and  apflj^ing  the  rule. 
Cited  in  note  in  14  Am.  Dee.  513,  on  nnanthorized  recordiJig  el  inetru- 
ments. 
Vendor  and  Poxcliaser. — ^Notice  of  Faet*  putting  on  itq^rf,  p.  31!7< 
Cited  in  Hyland  ▼.  Hylatid,  19  Or.  67,  83  Sao^  €13,  MeDbugal  t. 
Lame,  39  Or.  214,  64  Pac.  864,  Williams  y.  Firat  Nat.  Bank,  48  Or.  J74, 
87  Pac.  891,  all  approving  and  api^ylng  the  mle^  Qale  Tv  Shilloek,  4 
Dak.  196,  29  K.  W.  667,  holding  that  poseeieiem  of  part  of  land  la 
sufficient  to  put  purchaser  on  inquiiy;  Brinkman  v.  Jonea,  44  Wia.  521, 
holding  that  knowledge  oi  facts  putting  on  imqidry  ia^  equiyalent  to 
actual  notice. 

Distinguished  in  Bitehfe  ▼.  Orlffitha,  1  Wash.  440,  St  Am.  St.  Bep. 
155,  25  Pac.  344,  12  Ii.  R  A.  384,  on  the  facta^  Cited  ia  note  in  45 
Ani.  Bep.  189,  on  construetire  notice. 

6  Or.  818-828,  rHmOXJLBOamm  BD.  OO.  ▼.  ABBAHAMa 
Highways.---XMUcatlon  of  Boada  and  Aflteewieiita  Biflating  tp  ap- 
propriation of  them  by  privaite  road  companiieB,  pp.  321-323. 

Cited  in  Douglas  County  Boad  Co.  t.  Cooajty  of  Doaglas,  6  Or.  374, 
involving  the  same  facts  and  upholding  the  decision;  Don^^as  County 
Boad  Co.  V.  County  of  Douglas,  6  Ox.  300,  involving  the  same  facts, 
not  in  point;  Douglas  County  Boad  Go.  t.  Canyon viile  etc.  Boad  Co., 
8  Or.  104,  to  suetain  position  that  the  xoad  involved  herein  iu  a  public 
road;  State  v.  Douglas  County  Boad  Co.,  10  Or.  199,  to  point. that  the 
road  company  is  a  private  corporation;  Ridings  v.  Marion  County,  50 
Or.  33,  91  Pac.  23,  holding  highway  acquirable  by  presartption. 

5  Or.  826-328,  MOOBE  ▼.  PAGKWOOD. 
Oourta— Terms  of  Supreme  Oourt,  p.  326. 

Miscited  in  MoWhirter  v.  Brainard,  5  Qr.<430,  431,  disouasing  loea- 
tion  of  county  veat. 

6  Or.  328^34,  20  Aia.  Bo^.  741,  WBXTUSS  Y.  MUBPHT. 
Criminal  Law.— Appeal  Does  not  Vacate  Judgment  of  coort  a  quo, 

p.  330. 

Cited  in  8tata  v;  Axmstrong.  4$  Or.  27,  74  Pac  1025,  to  same  ef- 
fect. 

Criminal  lAV^-Daatlr  of  D^ffndaat  Does  not  Abate  judgment  for 
costs,  p.  332k 

DdstinguishQd  in  United  States  v.  MiteheU,  163  Fed.  1017,  holding 
that  a  judgment  for  a  fine  abates  on  death  of  defendants 

5  Or.  334-348,  BXJPOBD  ▼,  NEW  TOBK  L.  INS.  CO. 

Insurance. — ^Warranties  must  be  Strictly  Complied  With,  p.  339. 

Cited  in  Beard  v.  Royal  Neighbors,  53  Or.  108,  110,  99  Pac.  85,  86,  19 
Ii.  B.  A^  N.  S.,  798,  discussing  e^ect  of  wa^xanty  and  breach  thereof. 
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6  Or.  348>S52,  GLABK  T.  BAYUR:^ 

for  dobts  contracted  before  isbiie  of  patent,  p.  d48. 

Olted  in  BpfingMT  ^.  Toung^^  1^  Dr.  £80,  l»  Bae.  400  >  Pftall  ▼• 
Cooke,  19  Or.  468,  20  Am.  St.  Bep.  832,  26  Pae.  664,  Adama  ▼.  Ckareh^ 
42  Or.  272,  95  Am.  St.  Bep.  740,  70  Pae.  1037,  59  L.  B.  A.  782,  and 
Stark  Bros,  r^  Glaker,  19  Okl.  512,  91  Pae.  1^4i,  all  SLppt^vtng  omd 
applying  the  rale;  McOotkell  r.  Heftt>«,  !IM-Ietfta,  $29,  111  ^m.  St. 
Bep.  201,  103  N.  W.  990,  applying  the  role  to  land  pnrohasad.  uadev 
connntitatioii  act. 

IMstingnished  in  Stnft)7  Eetabrodk  MetcaatUa  €o.  *▼•  VtmSf  18 
Colo.  95,  36  Am;'  Stf.  Bep.  206,  31  Pae.  49^,'  %otdiBg  homestead  Habla 
for  debts  contracted  after  issue  of  receiver's  receipt. 

Public  ^l^taiA9^ — Coolractp  Creating  Troat  In  EnUy  or  selling  inter- 
eat  before  issue  of  patent  are  void^  p.  352.  ' 

Cited  ia,jPaaiflc  Iiiv#.  Stock  Co.  ▼.  Gentry,  38,  Or.  293,  65  Pae.  598, 
Horseman  ▼.  borseman^  43  Or.  93,  72  Pae.  701,  Coz  v.  bonnelly,  34 
Ark.  765„  and  Armstrong  y.  Hendersoui  16  Idaho,  76,  102  Plac.  364,  aH 
applying  the  rule. 

Distinguished  ia  Prink  ▼.  Hoke,  3^  Or.  23,  )Si6  Pae.  1095,  reviewing 
other  cases»  on  the  facts;  Church  t.  Adams,  37  Or.  36f3,  ^1  Pae.  641, 
holding  that  one  .entering  a  "timber  claim"  itiay  contrab^  to  sell  it 
pj^or  to  maJfing  final  proof. 

'    *  •   •  .'    ;:i    'm      » 

6  Or.  863-956,  HOWE  ▼.  PATTEB8017. 

AppeaL— In  E^tj  Oaaa  mnai  bf^.^Zrlo^  .Anaw  npon  the  transcript 
and  evidfl^ce,  p.  354.  ^' 

Cited  in  Nessley  ▼.  Ladd,  29  Or.  360,  45  Pae.  904)  Wyalt  v.  Wyatt, 
31  Or.  534,  49  Pae.  35#,  and  la  re .  Korrisoa's  Estate,  43  Or.  614,  87 
Pae..  1044,  all  reaffirming  the  rule. 

6  Or.  366-360,  BiCHAieiDB  T.  TLAJltHnNO. 
This  case  has  not  been  cited* 

6  Or.  360-^62,  OUViBB  v.  HABVET. 

*        *  « 

AppaaL-^-aenrlca  «nd  |*Uing  of  Ifotice  is  indispensable  to  jurisaic- 
taon,  p.  361. 

Cited  in  Seattle  Xc  a  ft  E.  ^y.  Cc^  v.  Blmpson^  19  Wash.  .633.  54 
Pae.  31,  and  Bpdmaa  ▼.  IMaaaiivf;,  50  Or.  ,508,  93  t^ac.  366,' both  re- 
affirming the  rule;  Shirley  v.  Burch,  16  Or.  9,  18  Pae.  348,  to  point 
that  notice  of  appeal  is*  in  the  nature  of  a  process;  Taylor  v.  Lap- 
ham,  41  Or.  480,  69  Pae.  439,  holding  ftfiknre  to  flUi  notlea  fatal  to 
the  appeal;  Dowell  t.  ^It, '45  Ov.  91,.  75  Pic  715,  hoidingthat  ap- 
pellate court  acquires  jurisdiction  at  time  of  seYvieeof  notice;  State 
V.  Preston,  30-  Kev.  306,  98  Pae.  920,  holding  notice  failing  to  sulli- 
eiently  describe  judgment  fatally*  deiectivow     '  ; 

AppeaL— FtUng  of  Notico  of  Appeal  cannot  be  waWed,  p.  361.      . 

Cited  in  Wolf  v.  Smith,  6  Or.  74,  holding  that  appeaxahn*  does  BiSt 
waive  iUing  of  ttttnscript.  < . 


5  Or.  362-393 


NOTES  ON  OBEaON  SBPOBfTa 


104 


6  Or.  362-369,  POBTUOn)  ▼.  KAIOL 

Eminetit  Domalii. — Verdict  imuit  8t«te  8«m  of  dsaagt  and  benefits 
separately,  p.  367. 

Cited  in  City  df  Portland  ▼•  Leo  Sam,  7  Or.  402,  reaffirming  and 
applying  the  mle. 

5  Or.  973-874,  DaTJQZ.AB  CQUlfTY  BS>.  OO.  T.  DOUOItAS  COUNTY. 

OoQrt8.^*Bemedy  for  F^kttnro  of  Court  tp  Bocord  Procoodings  ih  by 
mandamns,  p.  874. 

Cited  in  Douglas  County  Boad  Co.  v.  County  of  Douglap,  6  Or.  301, 
to  samo  point.  Cited  in  note  in  51  L.  B.  A.  65,  on  superintending 
eontrol  and  supervisory  jorisdietioa  of  superior  oyer  inferior  or  subor- 
dinate tribunal. 

5  Or.  375-381,  20  Am.  Bep.  746,  STATE  EZ  BEL.  CHUBCH  ▼.  DUB- 

TIN. 

Officers. — Offer  t^  Waive  Part  of  Salary  if  elected,  as  bribe  of 
voters,  p.  377. 

Cited  in  Bush  y.  l^ead,  154  Cal.  283,  97  Pac.  515,  where  candidate 
promised  not  to  fill  the  office  and  to  save  the  county  the  expense; 
Carrothers  y.  Bussell,  53  Iowa,  350,  36  Am.  Bep.  222,  5  N.  W.  503, 
holding  that  promise  to  pay  portion  of  salary  of  office  into  county 
treabury  is  a  bribe;  People  y.  Thornton,  25  Hun,  466,  a  bribery  case. 
Cited  in  notes  to  07  Am.  Dec.  717,  on  bribery;  87  Am.  Bep.  422,  on 
remedies  of  parties  in  pari  d^icto. 

6  Or.  382-385,  BIckABDS  v.  NY%. 

Execution. — A  Sheriff  has  No  Bight  to  be  Wiser  than  his  proeees, 
p.  384. 

Cited  in  Tierney  v.  Prazier  et<i.  Co.,  57  Tex.  441,  to  point  that 
officer  may  safely  obey  all  process  fair  on  its  face.  Cited  in  note  in 
21  Am.  Dec.  195,  on  justification  of  officer^'  by  their  process. 

6  Or.  385-390,  SNTDEB  V.  LEHNHEBB.' 

Vendor  and  Purchaser. — ^Bescission  of  Contract  for  Default  where 
time  is  the  essence,  p.  389. 

Cited  in  Holbrook  y.  Investment  Co.,  30  Ot.  265,  47  Pac.  988,  and 
Maffet  y.  Oregon  etc.  B.  Co.,  46  Or.  454,  80  Pac.  493,  both  applying 
the  rule.  Cited  in  notes  to  50  Am.  Dec.  598,  599,  on  time  as  of  es- 
sence of  contract;  11  Am.  St.  Bep.  758,  on  burden  of  proof  a»  to 
fraudulent  conveyances. 

5  Or.  300-893,  DOLAN  ▼.  BABNABD. 

Statates.— Amended  Baction  moat  be  Sat  Oat  and  published  in 
full  as  amended,  p.  892. 

Cited  in  State  y.  Wright,  14  Or.  370,  12  Pae.  710,  and  The  Glara 
mara,  10  Fed.  681,  8  Saw.  22,  both   approving  the  rule;   Mayer  v. 
Cahalin,  Fed.  Cas.  No^  9340,  5  Saw.  355,  discussing  power  of  repeal 
by  implication  and  reviewing  Oregon  cases. 

Distinguibhed  in  David  v.  City  of  Portland,  14  Or.  Ill,  12  Pac  179, 
approving  the  rule  but  holding  it  inapplicable  to  the  law  in  question. 
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6  Or.  d07-9M,  OA&TW&IOHT  ▼.  BATAOB. 

ZX9dutiODL-^TtttthBM»t  ia  Sntttled  to  Possessloii,  p.  399. 

Cited  in  Bank  of  British  Columbia  y.  Harlow,  9  Or.  341,  holdioir 
that  nndertaking  on  appeal  from  order  eonfirmiiig  salo.  cannot  affect 
this  right. 

ExecntloiL— Eifect  of  BoiexpptUm  from  Sale,  p.  899. 

Cited  in  Planden  t.  Aonaek^  32  Or.  28|  67  Am.  8t.  Bep.  504,  $1 
Pic.  450,  holding  that  redemption  by  grantee  of  judgment  debtor  bub- 
jeots  lands  to  vesale  for  bailee  due  on  judgment;  Brand  y.  Baker, 
43  Or.  437,  71  Pae.  324,  holding  that  sale  cannot  be  vacated  after  re- 
demption; Easton  y.  Storey,  47  Or.,  153,  114  Am.  St.  Bep.  912,  sa  Pac. 
218,  applying  the  rvde  to  ademption  by  succeaaor  in  interest  of  judg- 
ment debtor;  Jacobson  y.  Lassas,  49  Or.  473,  90  Pac  905^  applying  th« 
nle  to  redismption  of  mortgi^ged  premises.  Cited  in  note  to  67  Am. 
St.  Bep.  617,  en  effect  of  redemption  from  exeeution  sales, 

BKeemtloiii-  Redtinptlontr  li  Entitled  to  Crop  that  wee  on  land  at 
time  of  sale,  p.  399. 

Cited  In  Balfour  ▼.  Bogeit,  64  Fled.  927,  holding  that  the  usufruct  of 
the  land  must  be  accounted  for  to  the  redemptiener.  Cited  in  notes 
in  19  Am.  Bee.  754,  on  passing  of  erop  by  ezaentioB  eale;  23  I4.  B.  A. 
467,  on  sale  or  mortgage  of  future  cropir. 

5  Or.  400-^406,  BOLFBS  ▼.  BUSSEL. 

Fmnd.— B6q.idaitea  of  OoavUlnt  for  raise  B^^cisoataCfafSii  ^  402. 

Cited  in  Grangers'  Market  Co.  y.  Vinson,  6  Or.  175,.  Dunning  y. 
Cresson,  6  Or.  242,  Nicolai  y.  Lyon,  8  Or.  58,  Britt  y.  Marks,  20  Or. 
227,  25  Pac.  637,  Schoellhamer  y.  Bometsch,  26  Or.  898,  38  Pae.  845, 
Cawston  y.  Sturgis,  29  Or.  336,  43  Pac.  657,  Martin  v.  Eagle  Creek  etc. 
Co.,  41  Or.  455,  69  Pac.  218,  and  Ander&on  y.  Adams,  43  Or.  ^27,  74 
Pac  ZVfp  all  annoying  and  applying  the  rule. 

5  Or.  406-411,  DOUaliAS  OOT7NT7  BD.  CO.  ▼.  DOOmJia  COtmTT. 

Bevlewr— Writ  Only  Brings  XSp  Becord  upon  which  reviewing  court 
decides  jurisdiction.    It  cannot  try  facts,  p.  407. 

Cited  in  Smith  y.  City  of  Portland,  25  Or.  301,  35  Pae.  666,  Tyler  y. 
SMite,  28  Or.  241,  42  Pac.  518,  Oregon  Coal  etc.  Co.  y.  Coos  County,  30 
Or.  309,  47  Pac.  852,  and  Mfinert  y.  Harder,  39  Or.  619,  65  Pac.  1058, 
all  approying  the  grula. 

Oountlec — AgreemBnt  Between  Oonntj  Court  and  Bead  Company 
set  forth,  p.  409. 

Cited  iM  Dougtts  ConatyBoad  Co.  y.  County  of  Doviglas,  6  Qtr,  3(Hb, 
303,  305,  merely  neferring  to  the  decision  and  matters  decided  in  it, 
being  the  samev«ase  on  another  appeal;  CanyonyiVe  etc.  Bood  Co.  v. 
Stephenson,  8  Or.  269,  inyolying  the  validity  of  .the  same  contract  in 
issue  herein.-^  .    . 

JVidfmettt'f^-lMaoreitioii  of  Ooiirt  a^  to  EMtir  of  jOrder  nunc  pro  tune, 
p.  410. 
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Cited  in  Cochran  ▼.  Baksp^  ei  Or.. ^56i  53  ;A^  CB^  hM^skft  ikfU 
court  -has  inherent  paw^r  to  amend  Ua  j^cjNrds  b/  a  ^one  furo  tu^c 

6  Or.  411-418,  BABBETT  v.  l^ABBSTT. 

Fraadnlent  Conyeyaxicas. — ^Bight  of  DlTorced  Wife  to  Qaedtloit  hus- 
band's conveyance  and  when  it  aecrWM,  p.  4f  tf.  ^ 
'  Cited  in  Beed  t.  Jennings,  47  Or.  468,  88  Pae.  874,  to  point  tbst  one 
having  a  right  of  action  for  tort  It  s  ereditor  t^lthin  the  meaniig  of 
the  fraudulent  conveyance  la^;  7well  Y.  Twblt,  0  M^nt.  27,  9  Pfte.- 
54t,  holding  judgment  for  alimony  kuffiftl^nt  to  give  wife  right  aif 
"creditor"  to  set  aside  conveyance  of  liui^bittddi 

Distinguished  in  Bktrett  v.  IVLiHng,  111  U.  €.  fe89,  4  Sop.  Ot.  •  B«p. 
59is, '28  L.  ed.  507,  holding  that  Wife  obtAiiiiDg  divorce  in  anotker 
siiate  ncquires  tfo  title  to  husb&nd^i  latad  iA  <^«gott.  Citotft  ih  not^  her 
66  Am.  Dec.  859,  btt  'Meet  of  valid  dec¥e«  ^^Voree;  It  Ij.  B.  A^^  He* 
S.,  1150,  Ml  >Hgltft  of  wife  to  rttiof  af^dnsitiiuafwrnuido  or  iCfpk- 
templated  by  husband  in  fraud  of  her  support. 

TtuMoti  ind  C1II1&— J«iw  BMt  itot  lUipiy  AgtOiOMnftito  pty  4hild 
wages  iOT-  otdhiary  oer^nAes  sack  as  honiiiBteeapuifPf  p.  417i 

Ci«ed  in  Mnn^y  v.  Aforpl^,  a  a  IK  085,  47  N«  W.~14i6l,  9  L.*  E..  4- 
820,  holding  that  contract  to.^^fqr  gnmi3nsoik  ioy  l^ui  MrTieot  mwit.be 
proved  by  direct  and  positive  evidence. 

*        .    -J.       V     »    •   ,      <..         f\  .  4 

5  Or.  429|  0OftDfilfI^'7«BBOWK4      .    u. 

TlUs  eaw  lus  not  been  cited.'    .  >.-•.> 

•. ' 

6  Or.  4$S0-482,  BinPSS  ▼.  BEEZI.B7.  .      \. 
This  caae  has  not  been  «citedp 

6  Or.  42S-42B,  ESi^Y  ▼.  tBKTOW.  '    ^ 

Use  and  Occupation. — ^Assumpsit  for  thiO  uid  i>cttxpatl<ln'  ^ill  not  He 
where  ih^e  is  no  epnti;sctA  express  or  impUo^,  p.  4^4,.    . . 
.   Cited  in  Adsit  v.  Kaufman,  121  Fed.  356,^^  58  C.  C,  A.'  33.  reaffirining 
the  rule.    Cited  in  notes  to  46  Am.  Dec.  289,  on  action'  fot  use  and 
occjupfttioBj;  14  JU  B.  A.  156,  on  liability  of  assignee  6f  leasehoM"for 

5  Or.  42MS1.  McWklBTfiE  ▼.  BBAlirASD. 

Stataie.— Object  of  Provision  Beqniring  SnbJ^it  to  be  ^iplfewbfi  1« 
title,  p.  429.  '    ■-  .:.;:. 

Cited  in  Lawrey  v.  Sterling,  41  Or.  521,  69  Pac.  401^  ajifd  State  v« 
Bichardson,  48  Ot.  3l6,  86  Pac«  229,  &  L.  3*  'A.,  N.^&,  802^  approvijig 
the  iule.  ;.     .       •    . 

O<mnti60.--ZAW  Loeattttg  Covnt^  Sest  takes  effect  by  vote  of  eleot^ 
ors"  interested,  p.  480. 

Distinguished  and  explained  in  Baker  County  v.  Benson,  49  Or.  821, 

06  Pac  821,  Jioldisg  vote  et  pec^a.net  9^c4m9^,  ^-gife  effect  to 
local  law. 


•  I . 


107  NOTES  ON  OBEOON  BEPOBTa         6  Or.  432-4 11 

Ckni]itl6a*-'W3i0tlier  Oanyaaa  of  Voto  on  LocadioB  of  Qoxmtj  Soak 

was  correct  c^  only  bo  tried  hj  mandamus,  not  by  injunction,  p.  431. 

Cited  in  Parmeter  ▼.  Bourne,  8  Wash.  60,  85  Pae.  590,  reaffirming 
the  mlo« 

])enied  in  Par|aoter  ▼.  Bourne,  8  Waah.  55,  35  Pae.  758,  eubtaining 
injunction  against  removal  of  county  seat;  Marsden  ▼.  Harlgcker,  48 
Or.  98,  99,  120  Am.  St.  Bep.  786,  85  Pae.  331,  832,  intimating  that  in- 
junction would  lie  in  local  option  election  eonteet. 

• 

6  Or.  432-436,  OHAPMAK  ▼.  STATE. 

Chattel  Mortgaige  Simply  OroAteB  m  Uen  and  does  not  vest  title 
without  f  orocloeiiro,  p.  435. 

Cited  in  Ayre  v.  Hizson,  53  Or.  31,  133  Am.  St.  Bep.  819,  98  Pae. 
519,  reaffirming  the  mlOk 

Qualified  in  Marquam  t.  Sengfelder,  24  Or.  10,  32  Pae.  677,  Mayes 
v.  Stephensy  38  Or.  516,  63  Pac.  761,  762,  Backhaus  v.  Buells,  43  Or. 
574,  73  Pae.  346,  and  J.  L  Case  «to.  Co.  v.  Campbell,  14  Or.  465,  13 
Pac.  326,  327,  all  holding  that  after  condition  broken  mortgage  ac- 
quires a  spoeial  property  in  the  chattel.  Cited  ia  note  to  42  Am.  St. 
Bep.  706. 

6  Or.  436-438,  KITBLI  y.  MAKFOL 
This  case  has  not  been  sited. 

5  Or.  438-442,  LONG  ▼.  SHABP. 

Appeal. — Judgment  Bendered  for  Want  of  an  Answer  is  not  appeal- 
able but  may  be  roTiewed  on  certiorari,  p.  441. 

Cited  in  State  v.  Superior  Court  of  Jefferson  Co.,  12  Wash.  551,  41 
Pae.  896,  and  Clendenning  v.  Crawford,  7  Neb.  476,  both  approving  the 
rule;  Moore  v.  Bennick,  1  Alaska,  174,  holding  certiorari  proper 
remedy  where  amount  in  controversy  iS'  loss  than  two  hundred  dollars; 
Everton  t.  Smith,  1  Alaska,  424,  applying  the  rule  where  defendant 
anawered  but  did  not  appear. 

Distinguished  in  Baier  t.  Hempall,  16  Neb.  128,  80  N.  W.  108,  hold- 
ing that  party  who  appears  may  appeal  though  he  oifered  no  affirma- 
tive proof;  Leavenworth,  T.  ft  S.  W.  By.  Co.  v.  Forbes,  87  Kan.  458, 15 
Pae.  599,  holding  default  judgment  appealable  in  Kansas;  Kearns  v. 
Follansby,  15  Or;  697,  506,  16  Pae.  479,  holding  judgment  on  demurrer 
i^pealable. 

Boview.— BROxa  of  Law  may  ba  Corrected  on  certiorari,  p.  441. 

Questioned  in  Gibson  v.  Langdon,  8  Alaska,  168,  holding  that  writ 
of  review  brings  up  only  question  of  jurisdiction. 

AppeaL-^WIwro  Cooxt  Ao^oir^  No  Juvisdiotlon  because  order 
brought  up>  is  mo&appealable  it  has  no  authority  exeept  to  dismiss,  p. 
442. 

Cited  in  State  v.  McKinnon,  8  Or,  486,  Whipple  v.  Southern  Pacific 
Co.,  34  Or.  375,  55  Pac.  976,  Andrews  v.  MuDen,  14  Neb.  249,  15  N. 
W.  217,  and  Wimsey  v.  McAdams,  12  a  D.  511,  81  N.  W.  885,  all 
approving  and  applying  the  rule. 
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Q  Or.  442-147,  -WEITNET  ▼.  DABBOW. 

Bail.^nndertaklng  Is  m  Blmple  Cmtrftct  between  tile  snretlea  end 
tbe  Btate,  p.  444. 

Cited  in  Ualhear  County  r.  Carter,  52  Or.  fl26,  98  Pae.  4S3,  to  point 
tfaat  bail  bond  ia  eimplf  m  atatutoiy  contract;  Smitli  t.  Smith,  19  Neb. 
714,, 28  N.  W.  300. 


5  Or.  447-460,  I 

Heplerlii. — Stfttntorr  AettoB  for  Becorar  of  Fenonal  Proper^  ie 
replevin,  p.  448. 

Glted  In  Qaille  v.  Wong  Feok,  18  Or.  585,  11  Pm.  280,  and  W.  W. 
Kimball  Co.  v.  Bedfleld,  33  Or.  294,  04  Pae.  Slfl,  ^ipiOTing  and  ap^j- 
ing  the  rale. 

Beplevln. — Where  Taking  n  Detention  !■  Wiongfnl,  demand  la  not 
neeeetaiy,  p.  449. 

Cited  in  StiTleft  v.  Sweeney,  11  Oi.  23,  4  Pae.  469,  approving  the  rule. 

B^l^Tln.— Facta  Alleged  In  Affldavlt  are  No  Part  ot  the  iaaaes,  p. 
449. 

Cited  in  Crawford  t.  Fnrlong,  21  Ebu.  701,  reaffirming  the  ml*. 

Pleading. — OcmJnnctiTe  Duilala  Baiae  No  lame,  p.  449. 

Cited  in  Bock  Springe  Coal  Co.  v.  Salt  Lake  etc.  Aud.,  7  Utah,  162, 
25  Fac.  743,  MeCormick  EarveBting  Haeh.  Co.  t.  HoTey,  S6  Or.  240, 
59  Pae.  189,  Miller  t.  Tebin,  18  Fed.  614,  9  Saw.  401,  all  approTiDg 
and  applying  the  rule. 

Appeal.^Amendmenta  In  Pleadings  oa  Appeal  from  Jnatlea  Court 
most  not  tender  new  isauee,  p.  450. 

Cited  in  Waggy  t.  Scott,  29  Or.  391,  45  Pae.  778,  holding  that 
where  a  demurrer  was  oveTmled  below  but  sustained  on  appeal,  de- 
fendant is  not  entitled  to  answer. 

5  Or.  460-406,  TIFFIN  V.  WABD. 

KcKunlt. — Oaae  Should  be  Sabnuttad  to  the  Jnxf  nnlees  there  te  an 
entire  laek  of  evidence  tending  to  sustain  the  ieaues  or  it  appears 
upon  the  whole  ease  that  plaintiff  bae  no  right  to  recover,  p.  463. 

Cited  in  Ferrera  v.  Parke,  19  Or.  144,  23  Pae.  8S4,  Tanbebber  v. 
Plunkett,  26  Or.  C64,  38  Fac.  708,  27  L.  B.  A.  811,  Bose  v.  Wolleotierg, 
31  Or.  285,  44  Fac.  387,  Haines  v.  McEinnon,  35  Or.  582,  57  Pae.  90S, 
Perkiuv  v.  McCDllongh,  30  Or.  148,  59  Pae.  182,  Smitten  t.  Southern 
Paeiflc  Co.,  37  Or.  77,  60  Fac.  909,  and  North  Pacific  Lumber  Go.  v. 
Spore,  44  Or.  474,  75  Pae.  895,  all  approving  and  applying  the  rule. 

Oontracts. — ^Whem  There  la  a  Total  Breach  oS  0«HitrBet,  plaintiff 
may  recover  damages  for  fntnre  as  well  as  past,  p.  454. 

Oited  in  Sax  v.  Detroit  etc.  By.  Co.,  125  Uish.  SS7,  84  Am.  Bt.  Bep. 
572,  84  N.  W.  816,  applying  the  role  on  breach  of  contract  employing 
plaintiff  for  life. 

6  Or.  456-158,  NOTES  t.  BTAtrFF. 

{.andlord  and  Tenant. — Iieaee  mnat  Describe  Premises,  p.  457. 
Cited  in  Bingham  v.  Honeyman.  32  Or.    132,  51  Pae.  736,  holding 
that  premises  must  be  described  with  reasuoable  certainty. 
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6  Or.  468-46S,  ftGOnnVXU*  r.  VBtOMT*  '  .  ^  n 

Nonrait. — Oanse  nmst  tM  SotomitMA  to  Jruf  biU«m  then  b«  an 
entire  la<sk  el  evld^ne*  to 'establish  theismieft,  p.  460. 

Cited  in  Ferrera  v.  Parke,  19  Or.  144,  28  Pae«  884,  YaniMbber  v» 
Plnnketi,  26  Or.  S64,  88  Pae.  788,  27  L.  B.  A.  SU,  Hainee  ▼.  Mc- 
Einnoii,  36  Or.  582,  57  Pae.  900,  and  Perliinfi  Tk  MoCnUou^,  96  Or. 
148,  50  Pae.  182,  all  approving  attd<  applying  the  rvle. 

OSotttract&^-WliellMr  Contract  Is  'BnUio  or  Beparabto  ia  a  queetien 
of  intention,  p.  461;  i  /    . 

Cited  in  Chieago  I.  ft  L.  By.  Co.  t.  Sonthern  Indiana  By.  Co.,  38 
Ind.  App.  246,  70  N.  E.  847,  reaffirming  the  rale.  Cited  in  note  ill  *26 
lu  B.  A.,  N.  8.',  23,  on  enlBeieney  of  selection  er  designation  of  goods 
sold  out  of  larger  lot. 

Contracts. — ^Whero  Thero  Is  No  Ibnpntatloii  of  Malum  in  Bo,  bad 
parts  of  separable  contraet  do  not  titiate  tho  good,  p.  468. 

Cited  in  Potter  v.  Potter,  43  Or.  163,  72  Pae.  703,  ap|)iroying  and 
applying  the  mle.  Cited  in  notes'  to  59  Am.  St.  Bep.  278,  on  complete 
performance  as  essential  to  cause  of  action  on  entire  contract;  93 

Am.  Dee.  90,  on  contract  to  be  performed  within  a  year. 

•  ,    •     *  -    .    ■  . '  '.  .t    •  •     . 

6  Or.  463-^464,  BLAOHLBT  V.  BUTLBBk 
This  case  has  not  l^^n  cited: 

6  Or.  464-469,  GASJtBm  «.  OLABK.  . .   v       . 

Landlord  and  Tenant. — Parol  Lease  for  Indofinito  Time  or  for  life  is 
taken  to  be  a  tenancy  from  year  to  year,  p.  467. 

Cited  in  Williams  V.  Ack^man^  8'  Or.  406,'  Arbena  ▼.  fidtlejr  etc.  6o., 
52  W.  Va.  480,  44  8.  £.150,  61  L.  B.  A.  9S(7,  and  Bosishblat  ▼.  Perkins, 
18  Or.  159,  162,  22  Pae.  600,  601,  6  L.  B.  A.  257,  all  approving  ihe'det 
cision.    Cited  in  note  to  42  Am.  Dee.  126,  on  notice  to  qiiit.  '  ' 

6  Or.  460-472,  WETMOBE  Y.  WETMOBE. 

BlTOtcou— iHitf  of  Court  to  Awanl  Ona-tUnd  of  B«bI  Estato  to  party 
obtaining  decree,  p.  471.  .   . 

Cited  in  Senkler  v.  Berry,  62  Or.  215,  96  Pae.  1071,  to  paint  that 
decree  sbonid  deacribe  property  -with  certainty;  Barrett  v.  Failing,  3 
Fed.  473,  6  Saw.  473,  upholding  the  rule  bat  holding  that  a  deck-ee 
obtained  in  another  state  cannot  Alfeot  lands  in-  Oregon;  Barrett  v. 
Failing,  111  U.  8.  528,  4  Sap.  Ct.  Bep.  598,  28  L.  ed.  607^.aiSrming  the 
last  citing  ease. 

Overrnled  or*  modified  in  Hall  v.  Hall,  9  On  456,  reversing  decree 
following  the  rnle  when  there  was  no  allegation  in  the  pleadings  as  to 
the  existence  of  such  property;  Boss  v.  Boss,  21  Or.  11,  26  Pae.  1007, 
1008,  holding  that  decree  cannot  feiffect  property  when  pleadings  are 
silent  as  to  it;  i^ufifman  v.  Huffman,  47  Or.  617,  ll'4  Am.  St.  Bep.  943, 
86  Pae.  594,  holding  that  court  could  not  grant  wife  possesision  of 
land  entered  by  husband  as  government  homestead.  Cited  in  note  in 
34  L.  B.  A.  Ill,  OB  aU9FAn««-tq  l^usband  from  property  held  by  wile 
in  divorce  eases. 
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5  Or.  47B-4T8,  SOHOOI.  LABM  OOMMBM.  v.  BABOOOS. 

BacoidB. — Indtz  iB  Ho  Put  •<  Xaoord,  p.  47S. 

Cited  in  Nleklib  t.  NelMm,  11  Or.  411,  00  Am.  Bop.  477,  5  Fm.  54, 
approving  And  appljing  the  rale. 

DUtinguiehed  In  AdvanM  Thrwber  Co.  ▼.  Biteb,  41  <k.  47S,  ta  Fmo. 
440,  on  tlie  fast*.  Cited  in  notea  to  M  Am.  St.  Rep.  404,  on  effect  of 
defactiva  recording  of  legal  inatramenta  on  riglitl  of  third  penoaa; 
ffl  Am.  Dee.  107,  IM,  on  effect  «f  dofeets  in  laglatntion  ef  aonray- 
ancei;  4fi  Am.  Bep.  189,  190,  on  eonstraetlTa  nolieiL 

5  Or.  478-480,  HUME  T.  HOBBI8. 

■h«m  BDd  OomUUm.— Tba  Word  •ViMcUr  Uwd  In  s  Statote 

eomprehenda  the  entire  elaaa  of  ezecntiTe  offlceri,  indudiog  eonatablea, 
p.  480. 

Cited  In  Sobs  t.  Lang,  ISt  1C«.  000,  87  &  W.  M7,  approving  but 
not  appl^ng  tlia  Jvla. 

b  Ot.  4S0r4B2.  WXLSOH  T.  MABDOCK. 

£Vld«ncak — Oommop  Bqmtatioii  at  Erldaiic*  of  ownenhip,  p.  4SS. 

Cited  in  Bartel  t.  Lope,  0  Or.  327,  and  Heyera  v.  Dillon,  SB  Or.  CSS, 
65  Pae.  867,  approving  and  a^^]ttqK,ttie  nde^ 

Qnalifled  in  BajinoDd  t.  FlaTol,  &7  Or.  848,  ^0,Fa«.  107,  holding  that 
common  reputation  of  ownenhip  cannot  impnta  notice  to  paraona  re- 
aiding  withont  the  eommonitj'  whara  laad  ta  Mtaatad. 

6  Or.  482-48fi,  KNOTT  T.  BHAW.     . 

Oilmlnal  X*w.-^dKi  of  Judgment  of.  OOBvlctloit  tm  Ptopwij  told 
bj  the  eonviet  affeeta  the  ftoptztj  in  the  invena  order  of  ita  aliena- 
tion,  p.-  489. 

Cited  in  State  t.  Unnda,  7  Or^  82,  ftating  mode  of  enforcing  Ilea  for 
flne  and  coata;  Oliver  v.  Wright,  47  Or.  387,  88  Fa«.  878,  ^proviag 
and  applying  the  mle. 

Critiaiaed  and  mndified  in  Boirar  t.  BoUad^,  18  Or.  481,  488,  GOO, 
S8  Pae.  664,  SSe,  stating  that  li«i  majr  be  enforced  onljr  in  mode 
pointad  ant  by  eutnte.  ated  in  note  la  (U  L.  B.  A.  SSS,  ITS,  on  affect 
of  death  of  party  after  judgment  upon  remedy  by  execntiaii. 

MarabaUng  Aaaata^-Wheve  Dabtos  Dl^oaaa  of  Part  of  Kfa  Land, 
purehaser  baa  the  right  to  have  the  jadgmeat  diaehargttd  ftret  out  af 
the  reaidne,  p.  48S.    . 

Diatingnialied  in  Diekaon  v.  Back,  BS  Or.  SSS,  SI  Pae.  738,  holding 
nla  inapplicable  to  land  mortgaged  afteot  the  Jndgment  became  a  lien. 

fi  Or.  486-490,  JOBNSON  T.  ABBIOOKI. 

Cited  in  note  in  20  L  B.  A.  S08,  on  neceGuty  of  new  eonsideratioa 
to  aupport  waiver  of  failore  to  give  notice  of  diahanor,  or  inbaequenl 
promise  bj  indoraer. 

6  Or.  491-496,  STATB  T.  DOT7. 

Homicide.— IndictaaM  for  Aiaaalt  Wltb  Istont  to  kiU  Dpheld,  p 

404. 
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Cited  ia  Skate  t.  Ljnch,  tO  Or.  890^  992,  S»  ]>M.  819,  in  xuiin  «id 
concurring  opinion,  upholding  a  similar  indietment;  State  ▼.  Kellj,  41 
Or.  22,  68  Pae.  8,  indietnieat  seed  aol  allege  that  aet  waa  dene  pur- 
posely  and  malieioiisly. 

IiidietDMiit.-^1i)eetlOM  IHimAtfTtOtan  to  Damar,  p.  494. 

Cited  in  State  v.  Bloodeworth,  25  Or.  89,  84  F^.  1024,  objeetioa 
that  indietment  does  not  allege  false  token  used  must  be  made  by  de- 
murrer; State  ▼.  Carlson,  89  Or.  28,  68  Pae.  1019,  and  State  ▼.  Lee, 
33  Or.  508,  56  Pae.  416,  both  to  point  that  dnpUdty  ia  waiTed  bj 
failure  to  demur. 

6  Or.  496-600,  8TBOKO  T.  BABNHABT. 

Judgment. — Statnto  of  Ltxnitatloiui  Does  not  Apply  to  statutory 
proeeeding  to  enforce  domestic  judgment,  p.  499. 

Disapproved  in  Citizens'  Nat.  Bank  v.  Lucas,  86  Wash.  422,  90  Am. 
St.  Bep.  748,  67  Pae.  264,  66  L.  B.  A.  812,  reviewing  authoritiee  and 
holding  the  contrary  rule  best  supported;  Bowman  t.  Holman,  68  Or. 
459,  99  Pae.  426,  426,  not  deciding  the  question. 

6  Or.  600-^604,  DOVB  T.  HATDEK. 

Setoff  and  OoantozdalnL— Beqvlalteo  of  Oimnterdaiai,  pp.  801,  602. 

Cited  in  Burrage  ▼.  Bonanza  etc.  Co.,  18  Or.  173,  174,  6  Pae.  768, 
holding  that  in  suit  in  equity  defendant  cannot  plead  unliquidated 
demand  triable  by  jury  as  setoff. 

Setoff  and  OonnterclaJnL— Defendant  Pleading  Oonnterdalm  most 
ABSome  that  plaintiff  has  a  cause  of  action  against  him,  p.  502. 

Cited  in  Le  Clare  ▼.  Thibanlt,  41  Or.  608,  69  Pae.  666,  holding  that 
pleading  eounterdaim  admits  at  least  a  part  of  the  adversary's  de- 
mands. 

Distinguished  in  Merrill  v.  Hezter,  52  Or.  143,  94  Pae.  974,  holding 
that  calling  an  answer  a  crosa-complaint  is  not  material  error. 

6  Or.  664-609,  TBUTOH  T.  BT7NNELL. 

Qnardian  may  Mortgage  Ward's  Estate,  p.  606. 

Overruled  in  Trutch  v.  Bunnell,  11  Or.  69,  60,  50  Am.  Bep.  456,  4 
Pae.  588,  589,  holding  t^t  county  court  has  no  jurisdiction  to  author- 
ize guardian  to  mortgage  ward's'  estate. 

5  Or.  508-517,  MONBOE  ▼.  NOBTHEBK  PAO.  OOAZi  MIK.  OO. 
AppeaL — Amendment  of  Pleadings  or  Appeal  from  county  to  circuit 

court,  p.  512. 

Cited  in  Dixon  v.  Johnson,  44  Or.  46,  74  Pae.  395,  and  McMahan  v. 
Whelan,  44  Or.  407,  75  Pae.  716,  both  approving  and  applying  the 
rules. 

6  Or.  63B-4S21,  BNaUSK  ▼.  SAVAGE. 

Infants. — Oondnsiyeness  of  Judgment  Against,  p.  621. 
Cited  in  Savage  v.  McCorkle,  17  Or.  48,  49,  21  Pae.  446,  upholding 
judgment  againU  infant;  Harding  v.  Harding,  46  Or.  180,  80  Pae.  97, 
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holding  that  an  inlsnt  mftj  1m  pneeedad  against  to  det«nB!a«  v^Tsne 
olaim  to  real  oftate;  Sromer  t.  Fridaj,  10  Wash.  641,  39  Pac.  234,  33 
Ii.  R,  A.  671,  kolding  infatit  b»iind  bf  Mta  of  gnardin  ad  lit«m. 
Cited  in  notei  to  89  Am.  Dee.  1S5,  188,  190,  <»  jadgnetita  against 
infants;  32  L.  B>  A.  074,  on  airaiMions  and  waivan  by  IdoeisciH  in 
aetioBa. 
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SDPEEME  COCBT  'OP  OEEGON. 


,  1 


it 

L  Attofmeys  and  counselors  at  law>  and  aolicitora  in 
dbanoery,  of  the  seyeral  district  oourts  of  this  territory,  shall^ 
on  notice  i^  open  courti  be  admitted  to  practice  in  the  wor 
preme  court;  but  all  the  preliminaiy  ste{)8. necessary  to  bring 
a  cause  to  this  court,  and  prepare  the  sanie  for  trial,  may  be 
takop  by  any  attorney,  solicitor  or  counselor  of  any  of  the 
district  courts. 

2.  The  attorneys  and  guardians  di  litem  of  the  several  par- 
ties in  the  court  below,  shall  be  deemed  the  attorneys  and 
guardians  of  the  same  parties  in  this  court  until  others  shall 
be  retained,  or  appointed,  and  the  appointments  placed  on 
file,  and  potice  thereof  served  on  the  adverse  party,  or  his 
attorney, 

3.  No  private  agreement,  or  consent,  between  the  parties^ 
or  their  attorneys,  in  re:8pect  to  the  proceedings  in  a  cause 
shall  be  binding,  unless  the  same  shall  have  been  reduced  to 
the  form  of  an  order  by  consent,  and  entered  with  the  clerk; 
or,  unless  the  evidence  thereof  i^hall  be  in  writing,  subscribed 
by  the  party  against  whom  the  same. shall  be  alleged,  or  by  his 
attorney  or  counsel; 

4.  if  the-  party  applying  for  the  writ  of  error  or  appeal  is 
a  minor,  and  nq  next  friend  or  guardian  has  been  appointed 
for  him  in  the  court  below,  the  court,  or  any  of  the  justices 
of  this  court  in  vacation,  shall,  upon  a  petition  duly  verified| 
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appoint  some  suitable  person  as  a  next  friend  for  such  minor, 
who  shall  be  liable  for  the  costs  in  this  court;  which  said 
petition  and  appointment  shall  be  filed  with  the  clerk  of  this 
court 

6.  The  clerk  of  this  coiirt  may^  upon  application  and  pay- 
ment of  his  fees,  issue  blank  writs  of  error  under  the  seal  of 
the  eourt;  which  writs,  wh^n  .suitably  filled  up  and  sub- 
scribed by  an  attorney  of  this,  or  of  a  district  court,  shall 
be  ^^ct^al ,  to  J)rii^  m>  all  9f u^a,  properljTf.  .i^m^Y'U^  to 
this^coiirt;  an&  it  shtdl^be  the  dxfty'ci  th^ictovlc  hi  iiny  ^s- 
trict  court,  immediately  upon  being  served  with  a  writ  of 
error,  and  upon  being  paid  his  legal  charges,  to  note  upon 
the  back  of  said  writ  the  date  of  its  receipt,  and  to  make  up 
a  complete  transcript  of  his  record  of  the  process,  pleadings, 
ordersi  proceedings  and  judgment  in  the  cause,  in  the  order 
in  which  they  occurred ;  and  after  certifying  the  same,  under 
his  hand  and  seal  of  office,  to  return  the  same  to  the  clerk 
of  this  court,  by  mail,  postage  paid,  or  by  some  other  safe 
mode  of  conveyance. 

6.  The  clerk  of  a  district  court,  returning  the  transcript 
of  a  record  to  this  courtji  pursuant  to  an  appeal,  or  in  obe- 
dience to  a  writ  of  error,  shall  distinctly  number  and  mark 
each  folio  in  the  margin  thereof.  '  Each  folio  shall  be 
deemed  to  consist  of  one  hundred  words.  Such  transcript 
shall  be  fairly  and  legibly  written;  otherwise,  the  clerk  of 
this  court  shall  not  file  the  same,  but  shall  return  it  to  the 
derk  transmitting  it,  with  a  statement  of  the  reason  why  it 
is  not  received  and  filed. 

7.  A  printed  or  legibly  written  copy  of  Rules  Nos.  5  and 
6  shall  be  attached  to,  and  accompany  each  writ  of  error  is- 
sued by  the  clerk  of  the  supreme  court;  for  which  he  shall 
be  allowed  the  sum  of  fifty  cents. 

8.  In  all  cases  where  the  defendant  in  error  resides  out  of 
the  territory,  and,  has  no  attorney  therein,  the  plaintiff  in 
error  shall  cause  publication  of  the  cause  to  be  made  in 
some  weekly  newspaper,  printed  in  the  territory,  for  fbur 
consecutive  weeks;  the  last  insertion  of  which  notice  shall 
be  at  least  four  months  prior  to  the  fint  day  of  the  term  of 
the  supreme  court  at  which  said  cause  is  set  for  trial;  and 
in  all  oases  where  it  shall  be  practicable  so  to  do,  it  shall  be 
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tbe  duty  of  the  aaid  plainfiff  to  ascertain  the  residence  of 
the  said  defendant;  and,  immediately  after  the  first  pnbli- 
oation'of  tbe  notice,  send  by  mail  a  certified  oopj  of  said  no- 
tioe,  directed  to  him  at  said  place  of  residence,  postage  paid. 
If  sufficient  time  shall  not  h^ye  elapsed  for  the  publication, 
a»  aforesaici,  of  said  notice,  pi;iar  to  the  first  day  of  tne  term, 
and  subsequent  to  the  filing  of  the  writ  of  error  with  the  clerk 
ef  the  fUstrict  court,  then  such  cause  sh^l  stand  continued 
until  tbe  next  term  of  the  supreme. courts  unless  the  defend- 
ant flihall  voluntarily  enter  his  appearance  at  said  first  term; 
providedjf  it  shall  be  discretionary  with  either  of  the  justices 
of  the  supreme  courts  upon  application^  to  direct  in  writings 
to  be  plaoed  .upon  the  files,  of  this  court,  si^cb  other  mode  of 
publioation  as  may  to  them  seem  proper  in  the  particular  case. 

9.  In  all  causes  coming  up  on  a  writ  of  error,  errors  shall 
be  assigned,  and  a  copy  thereof  furnished  to  the  adverse 
party^  or  his  attorney,  if  in  attendance  upon  the  court,  by 
twelve  o'clock  on  the  first  day  of  the  term ;  and  if  the  party 
shall  fail  to  comply  with  this  rule,  the  judgment  of  the  court 
below  shall  be  affirmed,  or  the. cause  oontinued  at  the  coats 
of  the  plaintiff  in  error,  or  his  attorney,  as  the  court  shall 
direct. 

10.  Tbe  defendant  shall  file,  his  pleadings  by  four  o'clock 
in  the.  afternoon  of  tbe  first  day  of  the  term,  and  furnish  a 
copy  thereof  to  the  adverse  party,  or  his  attorney,  if  in  at- 
tendanee  upon  the  court;  and^  in  case  he  shall  fail  to  com- 
ply with  this  rule,  the  judgment  of  the  court  below  shall  be 
reversed,  or  the  cause  continued,  at  the  costs  of  the  defend- 
ant, or  his  attorney,  as  the  court  shall  direct;  provided,  the 
plaintiff  shall  have  complied  with  Bule  No.  9. 

11.  Assignments  of  error  shall  be  specific,  and  no  error 
will  be  noticed  by  the  court  that  is  not  specifically  assigned, 
unless^  for  good  and  sufficient  reasons,  the  court  shall  other- 
wise determine. 

12.  Whenever  error  in  fact  shall  be  assigned,  the  plead- 
ings shall  be  accompanied  by  an  affidavit  of  the  party,  or  of 
some  person  cognizant  of  the  matters  therein  set  forth,  that 
it  is  true  in  substance  and  in  fact ;  otherwise  the  court,  on 
motion  of  the  opposite  party,  will  strike  the  pleadings  from 
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the,  files  of  the  court  Whenever  an  issue  of  fact  is  made 
up,  the  court  may  send  the  case  down  for  trial  to  the  dis- 
Ixict  court,  in  which  the  judgment  was  rendered,  unless  it 
shall  otherwise  direct 

13.  Before  the  cause  is  called  on  for  trial,  thfe  counsel  for 
the  affirmative  shall  furnish  the  opposite  counsel  a  note  <rf 
tihe  points  made  and  authorities  cited,  with  an  abstract  of 
the  argument;  after  receiving  which,  a  like  hots  of  points 
and  authorities,  witfi  an  abstract  of  the  argument  in  answer, 
shall  be  furnished  to  the  affirmative  counsel ;  and  in  all  cases 
before  the  argument  is  commenced,  the  ocmnsel,  holding  tiife 
affirmative,  shall  furnish  each  of  th^  judges  with  an  abstract 
of  the  Qase,  and  a  brief  of  the  points  and  authorities  nslied 
upon,  printed  or  written  in  a  legible  hahd;  and  thfe  oppOB^ 
ing  counsel  shall  furnish  a  like  brief  of  the  points  and  au- 
thorities relied  upon  on  the  negative;- for"  which  the  sum  of 
twenty-five  c^nts  per  folio  shall  be  allowed  ib  the  respective 
parties,  to  be  taxed  in  the  bill  of  costs. 

14.  Within  twenty  d&ys  of  the  commencement  of  any  term 
of  the  court,  the  clerk  shall  make  lip  a  docket  of  the  causes 
brought  up  to  this  court  by  appeal  or  writ  of  error,  and  shall 
arrange  th^  causes  thereon  in  the  order  of  time  in  which  the 
appeal  was  completed,  or  writ  of  error  filed  with  the  clerk  of 
the  court  below,  and  he  shall  specify  in  said  docket  the  re- 
spective pounties  from  which  the  causes  were  removed.  He 
shall  also  make  out  a  copy  of  the  docket  for  each  of  the  jvBr 
tices  of  the  court. 

15.  In  all  cases  where,  under  the  law  or  rules  of  ccfurt,  a 
written  notice  is  required  to  be  served  on  the  adverse  party, 
such  notice  may  be  served  by  some  sheriff  or  deputy  sheriff; 
or,  if  the  case  shall  belong  to  the  United  States  side  of  this 
court,  then  by  the  marshal  or  his  deputy;  and  the  retttm  of 
such  officer,  that  he  has  served  an  attested  copy  of  such  no- 
tice, shall  be  sufficient  proof  of  such  service.  The  party 
himself,  or  any  other  competent  person,  may  make  service 
of  a  copy  of  said  notice,  and  the  affidavit  of  the  party  mak- 
ing the  service  shall  be  sufficient  prima  fa<^ie  evidence  of  the 
same.  In  all  cases  such  proof  shall  be  filed  with  the  derk 
on  the  first  day  of  the  term ;  provided,  that  in  all  cases  not 
otherwise  specially  provided  for  by  law,  the  agreement  of  the 
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parties^  or  their  attomeysi  m  writing,  iBhall  answer  in  the 
place  of  notice* 

16.  Motions  shall  be  noted  for  the  'second  day  of  the  term, 
or  sitting  of  the  court^  aocompanied  with  copies  of  the  aifi- 
dayits  and  papers  on  w^ueh  the  same  shall  be  made,  and  the 
notice  shall  not  be  for  alafei;  day,-  except  when  otherwise 
allowed  by.  law,  unless  sufficient  cause  be  'stown  and  con- 
tained  in  the  affidavits,  or  papers ,  served,  for  not  giving  no^ 
tice  for  the  secpnd  day.  the  moving'  party  shall  give  at 
least  one  day's  notice  of  all  motions,  except  whenj'frora  ab- 
sence or  other  cause,  serrfice  of  notice  cannot  be  made, 
when  depositing  the  papers  with  the  c)ei^  of  the  court  shall 
be  sufficient 

17.  In  all  causes  where  the  judgrnent  of  the  district  court 
is  affirmed,  interest  at  the  rate  of  six  per  cent,  per  annum 
shall  be  <?oniputed  on  said  judgment  up  to  the  time  of  the 
rendition  of  judgment  in  this  court,  and  shall  be  included 
therein,  and  the  party  shall  be  authorized  .to  collect  interest 
at  the  same  rate  on  the  judgment  of  this, court  until, the  same 
is  satisfied,  and  this  shall  in  dl  cases  be  exclusive  of  the  stat- 
.U„7d«n.g..,if..^,fo,U.eaeI.,.        _,    [ ,; 

18.  In  all  cases  not  otherwise  specially  provided  for, 
where  judgment  may  have  been,  or  shall  be  rendered  in  this 
court,  a  full  and  correct  transcript  of  such  judgment  shall 
be  made  by  the.  clerk,  And  a  mandate  shall  issue  from  this 
court  to  the  district  court  from  which  the  cause  came, 
commanding  the  district  court  to  cause  the  same  to  be  en- 
tered upon  the  record  of  the  proceedings  of  said  court  and 
to  proceed  to  the  enforcement  of  the  same  in  like  manner  as 
if  the  said  judgment  had  been  rendered  therein  which  said 
transcript,  and  the  mandate,  the  said  clerk  shall  make  out  un- 
der the  seal  of  the  stipreme  court,  and  dclivej  to  the  party 
interested  upon  demand,  .and  the  payment  of  the'  costs  which 
have  accrued  in  this,  court;  and  the  party  advancing  such 
costs  shall  have  the  same  remedv  for  the  collection  thereof 
against  the  party  condemned  in  costs,  as  in  other  cases  where 
costs  are  advanced^ 

19.  All  causes  upon  the  docket  which  shall  not  otherwise 
be  disposed  of  at  any  term  of  this  court  shall  stand  contin- 
ued Until  the  tiext  term  of  this  court 
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^0,  .  Whenever  a  justice,  or  other  officer,  approves  of  the 
security  to  be  given  in  any  irase,  it  shall  be  the  duty  of  said 
justi^,  or  other  officer,  to  require  each  of  the  sureties  to 
justify ;  and  unless  the  sureties  shall  together  justify  that 
they,  are  worth,  oyer  And  abole  all  debts  and  responsibili- 
ties  they  may  owe  or  have  incurred,  a  sum  equal  to  twice 
the  ainount  namied  in  the  penalty  of  the  bond,  such. security 
shall  not  be  deemed  sufficient;  provided, ,ihsit  if  such  jus- 
tioe,  or  other  officer,  shall  thep  be  of  opinion  that  6uch 
security  is  insufficient,  he  may  require  other  and  additional 
security. 

;  21. ,  No  papers  or  records,  filed  in  court,  or  in  the.clerV* 
office,  shall  be  taken  therefrom,  unices  by  leave  of  the  courts 
gr  upon  the.  written  order  of  one  of  the  justices  thereof, 

22.  No  attorney  of  this  court,  or  the  clerk,,  shall  be  re- 
ceived as  bail  or  security  in  any  case  in  coyrt 
.  23.  All  chancery  cases,  brought  up  on  appeals  shall  stand 
for  hearing,  upon  the  same  pleadings  and  evidence  as  in  the 
district  court,  unless  the  court  shall  .otherwise  direct. 
,  24.  (As  amended  at  the  September  term,.  1872.)  That 
the  clerk  be  authorized  to  tax,  as  a  part  of  the  costs,  against 
the  losing  party,  the  sum  of  five  dollars  in  each  cause,,  as 
fees  for  recording  the  opinion  of  the  court  therein. 

25.  That  the  second  day  of  each  term  of  this  supreme 
couit  be  set  apart  as  the  time  when  persons  desiring  admis- 
sion to  practice  as  attorneys  and  counselors  in  the  courts  of 
this  state,  may  appear  and  present  their  applications;  and 
having  been  examined,  in  open  court,  touching  their  quali- 
fications for  admission  to  practice,  if  found  duly  qualified, 
may  be  admitted ;  and  that  such  admission  shall  entitle  such 
attorney  and  counselor  to  practice  in  all  the. courts  of  this 
state ;  and  that  application  for  admission  a3  such  officers  can 
only  be  made  in  this  court. 

26.  That  the  fee  for  such  admission  be  fijced  at  five  dol- 
lars,  which  shall  entitle  the  attorney  to  a  certificate  of  ad- 
mission. 

27.  That  the  examination  of  applicants  for  admission  as 
attoraeys  shall  be  conducted  by  the  justices,  and  that  the 
examination  be  divided  into  the  following  branches,  viz*: 
Pleadings,   evidence,   contracts,   real   property   and   equity, 
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and  that  e;;ph  applicant  muat  be  pir^pared  for,  exipnination 
in.  the  f(>Uowing  hookd,  viz* :  CWtty  on  Pleadings,  Whar- 
top's:  .CriiKuna](  Law, .  Greenleaf  on  Evidex^oe,  Blackstpne'a 
Commentaries,  KQnt'g  Goiamentaries,  Stoiy's  Eqmity  Juxis- 
pmdence,.or  Willard'a  Equity  Jurisprudence.  Bach  ftj^li- 
cant  must  pyoduqe  the,  affidavit  of  some  attqrfl^.  in  good 
atapdipg,  as.  to  the  tin^e  the  ^pplicpnt  mayhav^  h|e^  eng^ag^d 
ia.tjbe  sti^  of  the;law  ^  and  also  the  affic^vit  of  t^o  attpm^s 
aB  to  th^  appUcfknt's  ;noral  d^aracter. 

28.  .  That  ix^  all  cases  heaf(}  in  this  coip-t  the  counsel  on 
both  Sides  -shall  present  a  printed  brief  containing  an  abstract 
of  the  pleadings,  the  poi^cs. relied  Qu  by  coiinael,  references 
tp  the  authorities  cited,,  arrapged  under  the  proper  beads^  ^nd 
shall  serve  <:opies  .of  such  briefs  on  the  opposite  counsel  at 
least  one  day  before  the  hearing,' and  at  tfie  hearing  shall  fur- 
nish a  copy  of  suck  brief  tq  each  of  the  judges,  |uid  file  a  copy 
^th  the  papers  in  the  case^ 

29.  (As  amended  at  the  July  term,  ;1876.)  The  causes 
from  each  judicial  district  shall  be  docketed  together  and 
heard  in  the  order-  in-  whijph  they  stand ;  tbo^-  fropi  the  fii-st 
district^  first;  thos?.  froiii  the  fifth. dist^rict,  second;  those  from 
the  second  district,  third;  those  fror-'  the  third  district, 
fourth;  and  those  from  the. fourth  district,  fifth.    . 

30.  Rule  27th  is  amended,  and  the  last  ciauso  i  ,ade  to 
read  as  follows:  "That  each  applicant  mu9t  produce  the 
affidavit  of  some  attorney  in  good  standing  in  this  court  that 
such  apph'cant,  if  a  graduate  of  a  literary  institution,  has 
read  law  at  least  two  years.  If  not  such  graduate,  then  at 
least  three  yeais,  and  has  been  critically  examined  in  .tne 
books  prescribed  in  Rule  27. 

31.  An  applicant,  producing  proper  evidence  of  gradu- 
ation at  law.  school,  by  the  laws  and  customs  of  the  state  in 
vhich  such  school  is  situated,  entitling  him  to  admission  in 
its  courts  of  equal  jurisdiction  wit^  this  court,  may  b^  ad- 
mitted without  further  exam.ination. 

32.  All  business  except  motions  to  dismiss  appeals,  mo- 
tions to  perfect  transcripts  and  motions  to  affirm  judgments 
in  cases  where  appeals  have  been  abandoned,  shall  be  taLesi 
up  when  the  district  is  reached. 
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88.  The  argomient  upon  a  inotion  for  any  other  ptirpospd 
than  the  perfection  of  transcripis  or  dismisads  of  appeal  for 
causes  apparent  on  the  transcript^  will  not  he  heard  until  the 
case  is  called  in  which  the  niotion  is  filed. 

86.  All  motions  for  rehearing  shall  he  upon  petition  in 
writing,  presented  and  filed  within  two  days  afbr^the  ju3g- 
tnenty  order  6t  decision  of  the  court  is  ibixknmoed,  and 
within  the  same  term.     No  argument  will  he ,  heard  thereon. 

37.  The  page  of  the  printed  briefi  Ve<jmred  V  Rule  28^ 
must  he  eight  and  one  half  inches  in  length,  and  five  and  one 
half  inches  in  width,  and  the  outer  blank  margin  of  eadi  page 
must  be  one  and  one  fourth  inches  in  width.' 

88.  When  exception  is  taken,  and  the  point  thereof  par- 
ticularly stated  and  presented  in  writing  to  lihe  judge  at  the 
trial,  or  entered  in  his  minutes,  the  formal  bill  setting  forth 
the  exception  or  exceptions,  if  a  formal  bill  is  desired,  should 
be  presented  to  the  judge  as  soon  thereafter  as  practicable  and 
in  no  case  will  the  circuit  judge  be  Expected  to  recognize  such 
bill,  unless  the  same  is  presented  without  unnecessary 
delay  and  within  the  term  or  within  a  time  speci- 
fied by  an  order  made  during  the  tenh  and  entered  in  the 
journal.  * 

89.  Upon  the  argument  of  all  motions,  counsel  shall  be 
limited  to  fifteen  minutes  on  each  side,  unless  upon  special 
order  extending  the  time,  to  be  applied  for  and  made  be- 
fore commencing  the  argument  Counsel  in  such  case  may 
furnish  the  court  with  written  briefs. 

40.  All  transcripts  and  testimony  filed  in  this  court,  must 
be  paged  by  numbering  the  leaves  from  one  consecutively  to 
the  end,  on  the  bottom  of  the  leaf  near  the  left  hand  comer, 
and  the  transcript  must  likewise  have  the  name  of  each  paper 
therein  written  on  eadi  leaf  of  such  paper  near  the  bottom 
of  the  left  margin  of  such  leaf.  Each  leaf  of  flie  testimony 
must  have,  written  on  the  left  hand  margin  near  the  bottom, 
the  name  of  the  witness  whose  testimony  is  on  such  leaf. 
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REPORTS  OF  CASES 


UBZBIMIHED  JBT  THB 


SUPREME  COURT, 

DECEMBER  TERM,  1876. 


THOMAS  MURRAY,  Appellant,  v.  MART  ANT^  MUR- 
RAY, JOKSr  MURRAY  and  MARIA  DODGE,  Re- 
spondents. 

PxAoncE— ^Exczpnoivs. — When  any  part  of  a  charge  given  is  sound,  a 
general  exception  to  the  charge  as  a  whole  cannot  be  sustained.  To 
maintain  an  exception  to  a  refusal  to  charge  an  entire  series  of  prop- 
ositimiB)  each  one  of  the  propoaitionfl  must  be  sound.  An  exception 
to  such  portions  of  a  charge  as  are  variaTit  from  disrequesta  made 
by  a  party,  not  pointing  out  the  variance,  cannot  be  sustained. 

FdRKiON  Judgment — May  be  Attacked  Collaterally,  when. — When 
a  party  seeks  a  benefit  under  a  Judgment  or  decree  of  a  superior 
court  of  anther  state,  in  un  action  where  such  judgmeot  or  decree 
cannot  be  pleaded,  he  may  offer  such  judgment  or  decree  in  evi- 
dence, and  the  adverse  party  having  had  no  opportunity  to  attack 
it  by  a  direct  proceeding  in  the  home  tribunal,  may  attack  it  and 
impeach  it  by  evidence  of  want  of  notice  to  the  party,  and  by  evi- 
dence of  fraud  in  procurii^  it,  notwithstanding  such  decree  or 
judgment  may  by  its  recitals'  appear  regular  and  show  jurisdictioiv 

INSTBUCTIONS — PRESUMPTIONS  OF  LiFE. — The  legality  of  a  marriage  be- 
tween A.  and  M.  having  become  material,  and  such  marriage  having 
been  attacked  on  the  ground  that  a  former  husband  of  A.  was  liv- 
ing when  it  toc^  place;  the  court  instructed  the  jury,  that  in  case 
of  the  two  eonjQicting  presumptions,  namely,  the  presumption  of  life 
and  that  of  innocence,  the  latter  presumption  ought  ordinarily  to 
prevail,  and  that  if  they  believed  certain  testimony  tending  to  prove 
the  death  of  the  first  husband  at  the  time  of  the  marriage  in  ques- 
tion, they  ought  to  presume  that  such  first  husband  was  dead  at 
that  time:  Held,  that  this  instruction  was  error;  that  its  effect 
was  to  declare  that  a  conclusive  presumption  of  death  existed  upon 
the  testimony;  that  the  jury  should  have  been  instructed  to  con- 
sider all  the  evidence  bearing  upon  the  question,  and  then,  preferr- 
ing to  find  innocence  rather  than  guilt,  to  find  whether  or  not  the 
first  husband  was  dead  when  the  second  marriage  took  place. 
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Appeal  from  Lane  County. 

This  is  an  action  by  Thomas  Murray  to  reooyer  the  pos- 
session of  certain  real  estate  of  which  he  claims  to  own  an 
undivided  one-third,  as  tenant  in  common  with  his  two  sis- 
ters^ Ellen  and  Jane.  ThcHuas  Murray  and  his  sisters 
named,  are  the  children  of  John  Murray,  deceased,  by  a  first 
marriage  —  Winnifred  Murray  being  their  mother.  Thomas 
claims  as  the  heir  at  law  of  John  Murray.  The  property  in 
dispute  is  the  latter's  half  of  a  donation  under  the  act  of 
congress  known  as  "The  donation  act"  The  respondent^ 
Mary  Ann  Murray,  is  the  allc^d  second  wife  of  John  Mur- 
ray, deceased,  and  the  respondents  John  Murray  and  Maria 
Dodge  are  the  children  of  such  alleged  marriage.  It  is 
claimed  on  behalf  of  the  appellant  that  Winnifred  was  the 
lawful  wife  of  John  Murray  at  the  time  of  this  alleged  mar- 
riage between  him  and  Mary  Ann;  that  Maiy  Ann  had  a 
husband  living  at  the  same  time;  and  that  respondents  John 
Murray  and  Maria  Dodge  are  not  the  Intimate  children  of 
said  John  Murray,  deceased. 

On  the  trial  in  the  court  below,  the  testimony  of  Maiy  Ann 
was  secured  to  the  effect  that  in  1849  one  Allen,  the  husband 
of  said  Mary  Ann,  went  away  to  Missouri;  that  in  the  lat- 
ter part  of  the  same  year  a  friend  who  had  accompanied  him 
letumed  and  gave  her  a  ring  which  Allen  owned  and  took 
away  with  him,  and  at  the  same  time  told  her  that  Allen  was 
dead,  and  that  she  never  heard  of  him  thereafter. 

The  decree  of  an  Indiana  court  divorcing  John  and  Win- 
nifred was  also  received  in  evidence.  The  decree  was  ren- 
dered in  1852.  Winnifred  was  living  in  Illinois  when  this 
decree  was  rendered,  having  moved  and  lived  there  with  her 
husband  prior  to  this  time.  She  had  no  notice  of  the  divoroe 
proceedings.  The  court  below  gave  instructions  to  the  jury 
which  are  fully  set  out  in  the  opinion,  and  which  involve  the 
error  relied  upon  in  the  appeal.  Under  these  instructions 
the  jury  found  that  the  appellant  was  the  owner  of  one-fifth 
of  the  premises  in  questioUi  and  judgment  was  rendered  ac- 
cordingly. 
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F,  A.  Chenoweth,  for  appellant : 

Jurisdictiaiial  mquiiy  in  domestio  judgments  is  ocmfined 
to  the  record.  This  is  not  the  nile  as  to  judgments  of  sister 
states.  (Freeman  on  Judgments,  sees.  181-133;  13  Ohio, 
446 ;  80  111.  109 ;  5  Wend.  148 ;  Harris  v.  Hardman,  6  Barb. 
613;  14  How.  U.  8.  384;  6  Wall.  805.) 

The  decree  of  the  Indiana  court  at  most  could  have  only 
been  evidence,  the  weight  of  which  the  jury  was  the  sole 
judge.  This  decree  not  having  been  pleaded  as  defense  was 
not  at  bar.  If  the  court  should  have  admitted  it  at  all,  he 
should  have  instructed  the  jury  that  it  was  only  evidence, 
and  that  if  the  jury  believe  that  John  Murray  was,  at  the 
time  he  filed  his  bill,  a  citizen  of  Illinois  and  not  of  the  state 
of  Indiana,  the  court  had  no  jurisdiction  of  either  the  par- 
ties or  subject-matter.  The  instruction  as  to  the  legal  effect 
of  the  decree  of  divorce  read  in  evidence  assumed  one  of  the 
very  questions  in  controversy.  This  was  error.  (27  Cal.  819»; 
8  Pick.  288.) 

The  coiort  erred  in  the  second  instruction  by  telling  the 
jury  in  substance  that  they  '^ought  to  presume  that  defend- 
ant's husband  was  dead  at  the  time  she  married  John 
Murray."  Whereas  the  oourt  ought  to  have  submitted  to 
the  consideration  of  the  jury  the  testimony,,  and  should 
have  left  them  the  sole  judges  as  to  the  credibility  of  the 
witnesses  and  the  fact  to  be  established*  (Civ.  Code,  sees. 
678,  198.) 

The  court  erred  in  telling  the  jury  "that  the  question  of 
fraud  in  procuring  the  divorce  by  John  Murray  against 
Winnifred  Murray  was  not  a  question  before  the  jury. 
(Freeman  on  Judgments,  sec.  680;  also  sec.  260  of  Free- 
man ;  4  Lansing,  888 ;  14  Mass.  224 ;  12  N.  H.  200 ;  2  Gray, 
369;  20  Cal.  442;  Hanover  v.  Turner,  14  Mass.  227; 
2  Kent's  Com.,  109;  5  Johns.  87;  1  N.  H.  242;  4 
Conn.  880.)  Every  party  is  at  liberty  to  show  that  the 
court  was  imposed  on  by  collusion.  (Thompson  v.  Whitman, 
18  Wallace,  467.  Same  doctrine  aflSrmed,  19  Wallace,  61.) 
Proof  of  jurisdiction  allowed  —  judgment  may  be  attacked 
collaterally.  (11  How.  U.  S.  487;  14  Id.  334;  16  John.  141 ; 
6  Wend.  166.) 
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The  coui*t  erred  in  instructing  the  jury  "that  all  the  mat- 
tery stated  in  the  complaint  were  found  by  the  court,  and 
that  the  record  imported  verity.  The  fact  of  bona  fide  res- 
idence and  the  testimony  on  that  point  is  here  taken  from  the 
jury.  This  is  a  jurisdictional  matter,  and  is  open  to  inquiry 
upon  judgments  of  sister  states.  (41  N.  Y.  272 ;  46  N.  Y, 
30;  25  Mich.  247;  51  Mo.  69;  16  Id.  102;  5  Wallace,  290, 
305;  14  How.  U.  S.  334;  5  Wend.  156;  9  Wise  328;  22 
Iowa,  328;  2  Kent's  Com.,  tit.  Foreign  Divorce;  18  Wal- 
lace, 457;  19  Wallace,  58.) 

The  respondents  could  have  pleaded  this  decree  of  divorce 
as  a  defense,  and  as  a  bar  if  they  had  desired  to  rely  upon 
it,  but  not  having  done  so,  it  is  not  for  them  now  to  say  this 
is  a  collateral  attack.  The  authorities  may  not  be  perfectly 
dear  in  ejectment  cases,  but  it  seems  to  me  under  the  code 
such  matters  must  be  specially  pleaded  if  relied  upon  as  a  de- 
fense. (Van  Santvoord's  Pleading,,  209,  Moak's  edition; 
page  272  of  old  edition,  and  note  2.) 

J.  M,  Thompson  and  R.  S.  Strahan,  for  respondents: 

I.  A  party  excepting  must  make  his  objections  specific, 
and  must  point  out  the  exact  nature  and  extent  of  the  obh 
jection  relied  on,  to  be  available  for  review.  .  (Thomas  t^ 
Fleury,  26  K.  Y.  26;  Buck  v.  Remsen,  34  N.  Y.  383;  MaU 
lory  V.  PerkinSy  9  Bosw.  424,  572;  VamuTn  v,  Taylor,  10 
Bosw.  148;  Van  Amrige  v.  Bamett,  8  Bosw.  867-671; 
Hotchhins  v.  Hodge,  38  Barb.  117,  413,  445;  Oraham  v. 
Chrystal,  1  Abb.  P.  N.  S.  121.) 

II.  Exceptions  to  the  charge  of  the  oourt  should  point  out 
the  specific  portions  of  the  charge  excepted  to,  and  should 
be  made  at  the  time  of  trial.  (Hicks  v,  Coleman,  25  Cal. 
123.) 

III.  A  general  exception  to  the  charge  to  the  jury  will 
not  be  sustained  if  any  part  of  the  charge  is  correct.  (Lin- 
coin  V,  Chaflin,  7  Wall.  132.) 

IV.  A  general  exception  to  the  whole  charge  will  not  lay 
ground  for  review  in  detail,  even  when  taken  to  each  and 
every  ruling,  severally,  separately  and  distinctly.  (Newell  v. 
Doty,  34  N.  Y.  89,  93 ;  Magee  v.  Badger,  34  N.  Y.  247 ; 
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Chamberlain  v.  Pratt,  33  N.  Y.  47,  53 ;  Merahon  v.  Ins.  Co., 
34  Iowa,  88 ;  WUletts  v.  Rowland,  5  Selden,  171 ;  EUon  v. 
Markham,  20  Barb.  346 ;  Cronk  v.  Can  field,  31  Barb,  172 ; 
McCabh  v.  Smith,  24  Iowa,  591 ;  Hvbhell  v.  Welden,  Hill  k 
Denio,  145;  Ooodwin  v.  Perkins,  39  Vt  606;  QUman  v. 
Thiess,  18  Wis.  528;  Hicks  v.  Coleman,  25  Cal.  146.)  But 
if  the  court  shall  be  of  a  dii!erent  opinion  as  to  anj  of  said 
attempted  exceptions,  we  claim :  • 

V.  That  the  objections  to  the  two  records  from  the  state 
of  Indiana  arc  frivolous.  Possibly  those  objections  might 
raise  a  question  as  to  the  legal  effect  of  those  records;  but 
being  authenticated  in  the  manner  provided  by  law,  they 
were  clearly  admissible.  (Sec.  1,  act  of  congress,  1790:  Code,, 
sec.  780.) 

VT.  The  effect  of  a  judicial  record  of  a  sister  state  is  the 
same  in  this  state  as  in  the  state  where  it  was  made.  (Civil 
Code,  sec.  728.) 

VII*  That  the  court  properly  declared  the  effect  of  the 
judicial  record  offered  in  evidence.  '  {McQuigg  v.  McQuigg, 
13  Ind.  294;  Noel  v.  Ewing,  9  Ind:  52;  12  Ind.  665;  2  Am. 
Lead,  cases,  638,  5  ed. ;  Lewis  v.  Lewis,  9  Ind.  106 ;  Bowke, 
V.  Bowrke,  8  Ind.  430 ;  Tolen  v.  Tolen^  2  Black.  407 ;  WUcox 
V.  Wilcox,  10  Ind.  486 ;  Rindge  v.  Rindge,  22  Ind.  35 ;  Mc- 
Farland  v.  McFarland,  40  Ind.  458 ;  Gheever  v.  Wilson,  9 
Wal.  108.) 

Vin.  The  law  as  laid  down  by  the  court  as  to  the  pre^ 
sumptions  of  life,  death,  innocence  and  legitimacy  was  eor^ 
rect    (1  Qreenleaf  s  Ev.  sec.  35.) 

By  the  Court,  Shattuok,  J. : 

The  view  taken  by  the  court  in  this  case  renders  it  nn- 
necessaiy  to  consider  any  of  the  matters  inserted  by  the  bill 
of  exceptions,  excepting  those  presented  by  the  instructions 
asked  by  the  defendants  and  given  by  the  court.  These  in* 
structions  were  in  these  words :  '^The  legal  effect  of  the  de^ 
cree  read  in  evidence  in  the  cause  of  John  Murray  v.  Winni- 
fred  Murray  was  to  dissolve  the  marriage  relation  then  exist- 
ing between  them.'  It  left  both  of  them  free  to  contract  other 
marriage  relations  if  they  saw  proper  to  do  so." 
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^In  a  case  of  two  conflicting  presumptions,  namely, 
the  presumption  of  life  and  the  presumption  of  innocence, 
the  latter  presumption  ought  ordinarily  to  prevail.  And 
although  you  may  helieve  from  the  evidence  that  in  1849, 
the  defendant,  Mary  Ann  Murray,  was  then  the  wife  of  one 
Allen;  if  you  further  find  that  ahout  that  time  said  Allen 
went  away  to  Missouri  from  the  state  of  Illinois,  where  he 
then  resided,  and  that  a  friend  accompanied  said  Allen  to 
Missouri,  and  returned  in  the  latter  part  of  the  year  1849, 
and  delivered  to  said  Mary  Ann  a  ring  which  Allen  owned 
and  had  with  him  at  the  time  of  his  alleged  death,  and  at 
the  .same  time  told  her  that  Allen  was  dead,  and  that  she 
never  heard  of  him  heing  alive  thereafter;  and  that  sometime 
in  1852,  said  Mary  Ann  intermarried  with  John  Murray, 
and  that  said  Mary  Ann  and  John  Murray  thereafter  lived 
together  as  husband  and  wife,  and  had  children  born  to  them. 
Then,  in  such  case,  you  ought  to  presume  that  the  first  hus- 
band of  Mary  Ann  (Mrs.  Allen)  was  dead  at  the  time  of  said 
second  marriage ;  and  in  such  case  the  law  raises  such  a  pre- 
sumption in  favor  of  die  legitimacy  of  children  bom  of  such 
marriage.'* 

"If  you  believe  from  the  evidence  that  said  Mary  Ann  and 
John  Murray  were  married  in  the  state  of  Indiana,  about 
the  year  1862,  and  the  defendants,  John  Murray,  jun.,  and 
Maria  Dodge  were  bom  to  them  of  said  marriage,  then  said 
John  and  Maria  are  lawful  heirs  to  said  John  Murray,  sen., 
and  would  be  entitled  to  share  his  estate  equally  with  any 
other  lawful  heirs  or  children  said  John  Murray,  sen.,  may 
have  left  surviving  hiin." 

"The  jury  is  not  at  liberty  to  review  the  question  of 
divorce  between  John  and  Winnifred  Murray.  That  ques- 
tion is  settled  by  the  decree  read  in  evidence,  and  it  is  the 
duty  of  the  court  to  declare  to  you  the  legal  effect  of  that 
decree,  and  of  the  jury  to  take  the  law  as  given  you  by  the 
court'' 

"The  qu^i(m  of  fraud  in  procuring  the  divorce  by  John 
Murray  against  Winnifred  Murray  is  not  a  question  before 
the  jury ;  all  those  questions  were  settled  by  the  court  that 
rendered  the  decree,  and  all  the  matters  stated  in  the  com- 
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plaint  were  found  by  the  court,  and  the  record  imparts  ver^ 
ity,  and  cannot  be  contradicted  except  by  showing  that  the 
court  making  the  decree  had  no  jurisdiction  of  the  parties 
to  thexsuit  or  the  subject-matter/' 

To  these  instructions  the  plaintiff  excepted  generally 
without  specifying  any  particular  proposition  to  which  his 
exception  was  directed.  The  plaintiff  then  asked  the  court 
to  give  certain  instructions,  which  were  embodied  in  nine 
distinct  paragraphs,  which  the  court  refused  to  give,  and 
the  plaintiff  again  excepted  generally  to  the  refusal,  not 
pointing  his  exception  to  any  particular  paragraph  refused. 
This  state  of  the  case  renders  it  proper  for  this  court  to  de- 
clare the  rules  relative  to  exceptions  of  this  kind,  and  it  is 
this:  1.  When  any  part  of  a  charge  given  is  sound,  a  gen- 
eral exception  to  the  charge  as  a  whole  cannot  be  sustained ; 
2.  To  maintain  an  exception  to  a  refusal  to  diarge  an  entire 
series  of  propositions,  each  one  of  the  propositions  must 
be  sound ;  8.  An  exception  to  such  portions  of  a  chai^  a0 
are  variant  from  the  requests  made  by  a  pftrfy,  not  pointing 
out  the  variance,  cannot  be  sustained.  {Bearer  v.  Taylor,  XT. 
8.  Supreme  Court,  Oct  Term,  1878,  Law  and  Eq.  Bepb, 
vol.  2,  648;  11  K  Y.  416;  1  Wallace,  644;  2  Id.  828;  40  N. 
Y.  566.) 

Applying  the  first  of  these  rules  to  the  instructions  given^ 
if  any  proposition  embodied  therein  ia  sound  as  applied  to 
this  case,  then  the  exception  must  fail.  If  the  whole  is  un- 
sound as  applied  to  this  case,  then  the  exception  may  be  sus- 
tained. After  careful  consideration  of  the  whole  charge 
given,  we  think  it  embodies  three  propositions:  one  as  to 
John  Murray's  capacity  to  contract  marriage  in  1862;  an- 
other as  to  Mary  Ann's  being  free  to  many  in  1862;  and 
another  as  to  the  legitimacy  of  the  defendants,  Maria  Dodge 
and  John  Murray,  jun.  The  latter  proposition,  however,  is 
dependent  upon  the  other  two,  and  results  from  the  law  and 
facts  assumed  by  them. 

The  proposition  relative  to  John  Murray's  right  to  marry 
in  1852  is  based  upon  the  assumption  that  he  was  duly  di- 
vorced from  Winnifred  by  the  decree  offered  in  evidence, 
from  the  Indiana,  Pike  county,  circuit  court      The  propo- 


J 


34  MuBBAY  V.  MusKAT.  [6  Oregon 

sition  of  the  plaintiff  was  that  that  decree,  if  not  to  be  pro- 
nounced void  on  ita  face,  could  at  least  be  attacked,  and  the 
presumption  arising  therefrom  overcome  by  evidence  of 
want  of  notice  to  the  defendant^  Winnifred,  want  of  juris- 
diction, and  fraud  practiced  on  Winnif red  in  the  procuring 
of  the  decree.  There  was  evidenoe  given  tending  to  show 
fraud,  want  of  notice,  and  want  of  jurisdiction.  The  instruc- 
tions given  by  the  court  withdrew  all  tljis  from  the  consider- 
ation of  the  jury,  and  the  court  virtually  decided  for  the  jury 
lihe  question  of  John's  divorce^  and  declared  that  the  decree 
was  conclusive,  and  that  the  jury  must  not  go  any  farther  on 
that  subject 

This  raises  a  question  as  to  the  effect  of  decrees  obtained 
as  this  was  in  a  sister  state,  and  it  is  proper  that  the  rule 
which  we  adopt  should  be  clearly  stated. 

This  court  has  decided,  Ttistin  v.  Ocuuni,  4  Or.  305,  that 
a  domestic  judgment  of  a  superior  court  oaxmot  be  collater- 
ally impeached  by  evidence  outside  the  record,  but  may  be 
impeached  by  what  appears  upon  the  face  of  the  record,  if 
thereby  a  want  of  jurisdiction  19  shown. 

It  has  also  decided  that  a  domestic  judgmient  or  decree  not 
showing  on  its  f  ace  a  want  of  jurisdijction  can.be  impeached 
by  a  direct  proceeding,  wherein  the  recitals  of  the  judgment 
pr  decree  apparently  showing  complete,  jurisdiction  may  be 
denied  and  put  in  issue  by  direct  allegations.  (Reatherly  «. 
Hadly,  4  Or.  1.)  It  has  also  decided  that  whenever  the  form 
of  action  or  suit  allows,  a  party  seeking  the  benefit  of  a  judg- 
ment or  decree  must  plead  it.  (Ellen  Murray  v.  Mary  Ann 
Murray,  suit  in  equity  decided  at  this  term.) 

But  we  think  that  if  a  party  seeks  a  benefit  under  a  judg- 
Inent  or  decree  of  a  superior  court  of  a  sister  state,  in  an 
action  where  such  judgment  cannot  be  pleaded,  as  in  this 
case,  being  an  action  to  recover  real  properly  under  our 
statute,  he  may  offer  it  in  evidence ;  and  inasmuch  as  his 
adversary  has  had  no  opportunity  to  attack  it  in  our  own 
court  by  a  direct  proceeding,  and  should  not  be  required 
to  go  into  the  foreign  state  to  attack  it  in  the  court  where 
it  was  rendered,  he  may  attack  it  and  impeach  it  by  evidence 
of  want  of  notice  to  the  party,  and  by  evidence  of  fraud  in 
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pKHmring  it;  notwithstanding  such  decree  or  judgment  may 
by  itB  recitals  appear  regular  and  show  jurisdiction.  (People 
V.  Dawell,  25  Mich.  247 ;  Rerr  v.  Kerr,  41  K.  T.  272 ;  Ho/f* 
,  man  v.  Hoffman,  46  N.  Y.  SO.)  We  therefore  hold  that  it 
was  error  in  the  circuit  court  to  withdraw  from  the  consid- 
eration of  the  jury  the  evidence  tending  to  show  want  of  no» 
tice  and  fraud  in  procuring  this  Indiana  divorce. 

As  to  the  proposition  that  Mary  Ann  Allen  was  free  in 
1852  to  marry  a  second  time,  the  charge  starts  out  with  the 
statement  of  a  general  rule  that,  if  standing  by  itself,  would 
probably  be  held  correct,  but  connected  as  it  is  with  what 
immediately  follows,  we  think  it  involved  error.  It  may  be 
true  that  innocence  is  to  be  presumed,  and  that  when 
the  presumption  of  life  is  brought  in  conflict  with*  the 
presumption  of  innocence,  the  latter  should  prevail;  yet 
the  court  here  carried  this  instruction  so  far  as  to  charge 
the  jury  that  if  they  believed  certain  matters  testified  to  by 
Mary  Ann,  mostly  hearsay,  they  ought  to  presume  that 
Allen,  the  former  husband  of  Mary  Ann,  was  dead  in  1852, 
when  she  married  Murray,  although  Allen  had  not  been 
absent  at  that  time  more  than  three  yeai)).  Ordinarily  the 
deaUi  of  a  party  would  not  be  presumed  until  after  an  ab- 
sence of  seven  years  without  being  heard  from.  But  if 
within  the  seven  years  the  presumption  of  life  is  to  be  over- 
come  by  the  presumption  of  innocence,  then  the  entire  caae 
and  circumstances  under  which  a  parfy  ektims  such  force  for 
this  presumption  of  innocence  ought  to  be  carefully  con- 
sidered. 

We'  think,  therefore,  that  it  was  error  to  instruct  the  jury 
that  upon  Ihe  narrow  statement  of  facts  set  forth  in  the  in- 
struction they  ought  to  presume  that  Allen  waa  dead ;  in  other 
words,  that  Allen's  death  was  a  conclusive  presumption.  The 
jury  diould  rather  have  been  told  to  consider  all  the  evidence 
relating  to  Allen's  going  away,  and  why,  and  for  what  rea- 
son he  went  as  appearing  by  the  proof,  and  then  preferring 
to  find  innocence  rather  than  guilt,  say  whether  or  not  they 
believed  Allen  dead  when  Mary  Ann  married  the  second 
time. 

The  oonectnesB  of  the  third  proposition,  aa  to  the  legiti- 
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macy  of  John,  jun.,  and  Maria,  is  dependent  entirely  on  the 
correctness  of  the  other  tvvo  involved  in  the  cha3^e.  Those 
two  being  deemed  erroneous,  the  charge  as  a  whole  m  deemed 
erroneous,  and  the  exception  is  therefore  sustained. 

The  judgment  below  will  be  reversed  and  the  cause  le- 
manded  for  a  new  triaL 


ELLEN  MUERAT,  Appellant,  v.   MART    ANN   MUB- 

RAY,  Respondent 

£Yn)ENCE — DEPOsmoN. — It  being  material  in  a  suit  in  equity  to  prore 
a  marriage,  a  deposition  taken  in  another  proceeding  between  dif- 
ferent parties  to  prove  the  same  marriage  was  offered  in  evidence: 
Held,  that  such  deposition  does  not  come  within  section  819  of  the 
Civil  Code,  and  is  not  admissible. 

Eyn>KNCE — ^Mabbiagb,  prima  rAOis  Pboof  of. —  When  it  is  shown  by 
evidence  that  a  man  and  woman  are  living  together  and  cohabiting 
as  man  and  wife,  are  so  reputed  in  the  community,  and  are  received 
in  society  as  such,  it  is  sufficient  prima  faoie  to  prove  the  marriage 
in  a  civil  action  or  proceeding. 

pLEADTNfj — Judgment  or  Decree — Must  be  Pleaded  to  be  Admissibub 
TK  Evidence. — To  maintain  her  suit,  plaintiff  was  required  to  pro^e 
that  Winnifxed  and  John  were  man  and  wife.  To  disprove  such 
relation  the  defendant  offered  in  evidence  a  decree  of  divorce  be- 
tween them:  Held,  that  such  decree,  not  having  been  pleaded  in 
the  answer,  could  not  be  received  in  evidence;  that  in  a  suit  in 
equity  any  matter  which  is  a  defense  should  be  pleaded  in  the  an- 
swer  when  there  is  an  opportunity  to  so  plead  it. 

Wos — ^Rights  of  Undsb  1>onation  Act,  how  Agquibed. — ^Under  the 
act  of  congresb  known  as  the  "Donation  Act,"  the  right  of  the  wife 
in  the  donation  becomes  perfected  on  the  completion  of  the  settle* 
ment  and  cultivation.  She  has  nothing  to  do  to  secure  the  donation 
except  to  be  a  wife. 

Plea  ix  Abatement — Waiver. — The  party  by  whom  the  suit  was 
brought  having  died,  and  the  plaintiff,  her  legatee,  having  been  sub- 
stituted for  the  deceased  without  objection  in  the  court  below,  and 
objection  being  now  made  that  such  substituted  plaintiff  has  not 
been  appointed  executrix  by  a  oourt  of  this  state,  and  can  there- 
fore have  no  standing  in  court,  it  was  held,  that  such  objection 
should  be  taken  by  plea  in  abatement,  and  not  having  been  so  tak- 
en is  waived;  2.  That  such  substituted  plaintiff,  as  the  legatee  of 
the  deceased  is  her  successor  in  interest  to  the  subject-matter  of  the 
suit,  and  is'  therefore  authorized  under  the  code  to  prosecute  the 
•ttit 
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This  suit  was  originally  brought  by  Wiimifred  Murray 
against  Mary  Ann  Murray,  the  respondent  During  the  pen- 
dency of  the  suit  Winnif  red  died^  and  tiie  suit  has  been  con- 
tinued in  the  name  of  her  legatee  and  executrix,  the  appellant. 

The  complaint  allies  that  on  May  1,  1854,  and  long  prior 
to  that  time  Winnifred  was  the  wife  of  one  John  Murray, 
and  that  she  continued  so  to  be  until  his  death  in  1852.  That 
on  the  first  of  May,  1854,  John  Murray,  being  a  citizen,  and 
capable  of  taking  a  donation  land  claim  under  the  act  of  con- 
gress of  September  27,  1850,  made  actual  settlement  upon  a 
certain  described  tract  of  land;  that  he  continued  to  reside 
on  and  cultivate  said  land  for  four  years  or  more,  and  made 
due  final  proof  of  his  residence  and  cultivation,  and  on  March 
22,  1870,  received. a  patent  certificate  therefor;  that  in  such 
certificate  the  east  half  of  the  land  was  designated  as  the  part 
enuring  to  the  husband,  John  Murray,  and  the  west  half  as 
enuring  to  the  wife;  that  since  the  issuance  of  the  certifi- 
cate a  patent  has  been  issued  thereon.  That  she,  Winnifred, 
being  the  wife  of  John  Murray,  is  the  owner  of  the  land  SQ 
designated  as  the  wife's,  and  that  said  patent  should  hjave 
been  issued  to  her.  That  through  the  fraudulent  acts  of 
Mary  Ann,  the  respondent,  who  falsely  pretended  to  be  the 
wife  of  John  Murray,  the  patent  was  issued  in  fraud  of  Win- 
nifred's  rights  to  Mary  Ann.  The  material  question  is  as 
to  which  of  the  parties,  Winnifred  or  Mary  Ann,  was  the 
wife  of  John  Murray,  at  the  date  of  the  settlement,  residence 
and  cultivation. 

Oh  the  trial  in  the  court  below,  Mary  Ann,  the  respondent, 
offered  in  evidence  a  decree  of  divorce  procured  by  John 
Murray  against  Winnifred  in  an  Indiana  court,  prior  to  the 
date  of  the  settlement,  which  was  admitted. 

The  respondent  had  a  decree  in  her  favor,  whereupon  this 
appeal  was  taken. 

F.  A.  Chenoweth,  for  appellant. 

J.  Jf.  Thompson  and  B.  8,  Straha/n,  i(xt  respond^it 
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By  the  Court,  Boise,  J. : 

The  questions  presented  arise  on  the  evidence  and  the  ob- 
jection thereto  on  the  trial.  To  prove  the  marriage  of 
John  and  Winnifred  Murray,  the  deposition  of  said  Winni- 
fred  is  now  offered  in  evidence.  Said  deposition  was  taken 
and  used  in  evidence  to  prove  this  same  marriage  in  the  case 
of  Thomas  Murray  against  the  respondent  et  ah,  which  was 
an  action  of  ejectment  commenced  by  said  Thomas  (who  was 
alleged  to  be  the  son  of  said  John  Winnifred)  to  recover 
his  portion  of  his  father's  half  of  this  same  land  claim; 
though  it  appears  that  this  deposition  was  taken  as  evidence 
in  that  case  to  prove  the  marriage  of  John  and  Winnifred, 
which  was  in  issue  in  that  case.  It  wa5  not  taken  in  a  suit 
or  proceeding  between  the  parties  to  this  suit,  nor  are  the 
parties  to  this  suit  the  representatives  of  the  parties  in  that 
action,  and  it  does  not  come  within  the  provisions  of  section 
819  of  the  code;  and  we  think  tliis  deposition  of  Winnifred 
Murray  cannot  be  used  as  evidence  in  this  suit,  and  we  will 
therefore  disregard  it. 

We  will  now  consider  the  other  evidence  in  this  case 
tending  to  prove  this  marriage.  Thomas  Murray  testifies 
that  he  is  a  son  of  John  and  Winnifred  Murray;  that  his 
father  and  mother  lived  together  as  man  and  wife,  and 
recognized  each  other  as  such  until  he  grew  up,  and  that 
there  were  other  children  besides  himself  belonging  to  the 
family,  and  recognized  by  said  John  and  Winnifred  as  their 
children.  That  about  1849 ;  his  father  and  mother  had  a 
difficulty  about  the  intimacy  of  his  father  and  the  respond- 
ent, who  was  then  Mary  Ann  Allen,  and  that  after  that  and 
up  to  about  1852,  his  father  contributed  to  the  support  of 
his  mother  and  the  family,  who  were  then  living  in  the  city 
of  Chicago.  That  after  about  1852,  his  father  went  away, 
and  the  next  he  knew  of  him  was  about  1864,  when  he  re- 
turned to  Chicago,  and  for  a  while  lived  and  cohabited  with 
said  Winnifred,  and  recc^ized  her  as  his  wife  and  the  chil- 
dren as  his. 

Ellen  Murray,  a  daughter  of  the  parties,  also  testifies  to 
about  the  same  as  the  last  witness  to  the  reputation  and 
cohabitation  of  John  and  Winnifred  as   husband    and  wife. 
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Another  daughter,  Jane  McLoughtin,  also  testified  to  the  rep- 
u^tion  and  cohabitation  of  the  parties  as  man  and  wife  for 
years  before  1862,  and  afterwards  for  a  short  time  on  hd$ 
return  in  1864.  Catherine  Hamilton,  Mary  Green  and  otb- 
crs  testify  as  to  John  Murray's  return  to  Chicago  in  1864; 
living  with  and  recognizing  Winnifred  as  his  wife.  Other 
witnesses  testify  to  facts  tending  to  show  that  John  Murray 
and  Winnifred  lived  together  and  were  recognized  as  husband 
and  wife  for  many  years.  And  as  to  the  reputation  of  majc- 
riage  and  the  long  cohabitation  of  the  parties,  the  evidence 
is  si!fficient  to  establish  these  propositions. 

It  also  appears  that  Mary  Ann  Murray,  the  respondent, 
knew  John  and  Winnifred  before  their  separation  about 
1852,  and  that  they  were  recognized  as  married  persona, 
and  had  a  famdly  <4  children ;  and  she  herself  so  recognized 
them,  and  made  an  affidavit  in  which  she  swore  that  she 
knew  Winnifred  Murray  as  the  wife  of  John,  and  that  said 
Winnifred  was  not  residing  in  the  state  of  Indiana.  When 
it  is  shown  by  evidence  that  a  man  and  woman  are  living 
together  and  cohabiting  as  man  and  wife,  and  are  in  the 
ccxnmunity  reputed  and  received  in  society  as  such,  it  is 
sufficient  prima  facie  to  prove  the  marriage  in  a  civil  ac- 
tion or  prodseding.  Civ.  Code,  262,  sec  30;  1  Bishop  on 
Marriage  and  Divorce,  436,  438;  Reeves's  Domestic  Bela- 
tions,  401.  But  it  is  claimed  by  the  respondents  that  if  the 
marriage  of  John  Murray  and  Winnifred  is  proved,  that  the 
marriage  was  annulled  by  the  decree  of  a  court  of  competent 
jurisdiction  in  the  state  of  Indiana  rendered  in  August,  1852, 
and  before  the  marriage  of  John  Murray  and  Mary  Ann, 
which  was  found  to  have  been  solemnized  in  1852.  And  a 
copy  of  such  decree  of  divorce  was  received  in  evidence  in 
the  court  below,  and  has  beeii  offered  in  this  court  This  de- 
cree is  not  pleaded  in  the  answer,  and  the  appellant  claims 
that  it  being  a  complete  defense  in  this  suit,  if  a  valid  de- 
cree, must  be  pleaded  to  be  relied  on  as  a  defense. 

It  is  a  rule  that  where  any  matter  which  is  a  defense  to  a 
suit  in  equity  it  should  be  pleaded  in  the  answer,  if  there  is 
an  opportunity  to  so  plead  it.  (1  Van  Santvoord  PI.  470- 
476,  496;  2  Estee,  917;  Gould's  PI.  316-319.) 
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If  this  was  a  matter  within  the  knowledge  of  the  defend- 
ant, and  defendant  intended  to  rely  on  it,  she  shonld  have 
pleaded  it  in  her  answer,  which  would  have  given  the 
plaintiff  an  opportunity  to  reply  to  it,  and  set  up  any  matter 
in  evidence  of  it  which  he  might  have;  such  as  want  of 
jurisdiction  or  fraud  in  obtaining  it  We  think,  there- 
fore, that  this  decree  cannot  be  received  in  evidence  to  prove 
that  John  and  Winnifred  Murray  were  divorced  at  the  time 
of  the  marriage  between  John  Murray  and  Mary  Ann. 
This  view  of  this  question  renders  it  necessary  for  us  to 
consider  in  the  determination  of  this  case  the  various  other 
questions  argued  by  counsel  with  reference  to  the  right  of 
the  plaintiff  to  impeach  this  decree  for  want  of  jurisdiction 
of  the  court  granting  it,  as  for  fraud ;  unless  the  same  may 
be  considered  in  determining  the  equity  of  the  case  arising, 
as  claimed  by  counsel  for  respondent,  from  the  fact  that 
Mary  Ann  had  thought  herself  to  be  the  lawful  wife  of  John 
Murray;  and  that,  while  living  with  her  as  such,  he  resided 
on  and  cultivated  this  claim  during  the  time  required  by 
the  act  of  congress  for  securing  the  title  thereto ;  and  that  she, 
and  not  Winnifred,  had  borne  the  privations  and  hardships 
of  the  settlement;  and  that  she  and  her  children,  as  the  heirs 
of  said  John  Murray,  are  now  occupying  it  as  their  inherit- 
ance. 

The  land,  by  the  act  of  congress,  belonged  to  the  wife  of 
John  Murray.  Her  right  became  perfected  on  the  comple- 
tion of  the  settlement  and  cultivation.  She  had  nothing  to 
do  to  secure  this  donation  from  the  government,  except  to 
be  a  wife.  (Otis  v.  Vandolf,  1  Or.  168.)  Before  the  patent 
was  issued,  her  title  was  perfect  in  equity,  and  could  not 
be  defeated  but  by  her  own  act  A  court  of  equity  has  no 
power  to  take  by  its  decree,  this  land  from  her,  and  be- 
stow it  on  another,  because  it  is  an  equitable  estate;  for  a 
valid  estate  in  equity  is  just  as  sacred  and  indefeasable  as 
a  legal  estate.  Being  the  wife  of  John  Murray,  she  was  the 
only  person  who  could  lawfully  take  the  land,  and  she 
or  her  successors  must  hold  it  until  legally  divested  by 
their  own  act  or  deed.  It  is  also  claimed  that  the  plaintiff 
in  this  case  being  an  executrix   of   Winnifred,    and   substi- 
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tuted  since  her  death,  that  she  can  have  no  standing  in  this 
court  as  a  party  plaintiff,  being  appointed  such  executrix  in 
the  state  of  Illinois,  and  not  in  this  state.  It  appears  by  the 
record  that  after  the  death  of  Winnifred  Murray,  the  original 
plaintiff  in  this  suit,  it  was  made  to  appear  to  the  circuit 
court  that  said  Winnifred  was  dead ;  that  this  plaintiff,  Ellen 
Murray,  was  her  sole  executoir  and  legatee  and  her  successor 
in  interest  to  this  land  in  dispute.  A  motion  was  made  to 
have  her  substituted  for  said  deceased,  and  the  motion  seems 
to  have  been  allowed  by  the  court  without  objection  by  the 
respondent 

.This  being  an  objection  that  Ellen  Murray  is  not  a  proper 
party  plaintiff  should  be  taken  by  a  plea  in  abatement  of  the 
suit,  and  is  waived  by  proceeding  with  the  trial  without  the 
interposition  of  such  an  objection.  But  were  this  not  correct, 
the  statute  says  that  suits  like  this  shall  not  abate,  and  may 
be  prosecuted  in  the  name  of  the  personal  representative  or 
successor  in  interest  of  the  deceased ;  and  it  appears  that  this 
plaintiff  is  not  only  the  executrix  but  the  legatee,  and  conse^ 
quently  the  successor  in  interest  to  the  subject-matter  of  this 
suit.  She  is,  therefore,  the  person  named  in  the  statute,  and 
is  authorized  to  appear  and  prosecute  this  suit  in  her  name. 
(Civil  Code,  sec.  87.) 

From  these  considerations  it  follows  that  the  decree  in 
the  court  below  in  this  case  must  be  reversed,  and  that  the 
plaintiff  have  a  decree  as  prayed  for  in  her  bill 
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Respondent. 

ISquitt  Jubisdiotion-hCboss-biu.,  wwes  Alkjowvd  in  an  Action  at 
Law. — ^When  in  an  action  at  law  the  defendant  is  entitled  to  relief 
arising  out  of  facts  requiring  the  interposition  of  a  court  of  equity, 
and  such  facts  are  material  to  his  defense  in  the  action  at  law, 
he  may  set  them  out  in  a  cross-bill,  although  such  facts  constitute 
hat  a  partial  defense  to  the  action  at  law,  and  are  not  such  as  could 
be  made  the  subject  of  an  original  bill.  In  such  case  the  defendant 
must  be  without  a  plain,  adequate  and  complete  remedy  at  law. 

XaKK — PUKCHASER    WTTHOUT    NOTICE    OF    DEFECT    OF   TiTLE    HAS    A    LlEN 

FOB  HIS  Improvementb. — When  a  purchaser  for  a  valuable  consid- 
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eratfon  without  notice  of  any  infirmity  of  bis  title  has,  1>y  Ms  im- 
provements^ added  to  the  permanent  value  of  the  estate,  he  is  en- 
titled to  full  remuneration  for  such  added  value  and  the  same  is  a 
lien  and  oharge  upon  the  estate,  which  the  absolute  owner  is  bound 
to  dischaige  before  be  can  be  restored  to  hia  original  rights  in  the 
estate. 

Appiiai*  from  Benton  County.  ' 

In  the  month  of  September,  1875,  Jarvie  BriggiB  oomr 
menced  an  action  at  law  in  the  county  court  for  Linn  county 
against  John  L.  Hatcher,  to  recover  an  undivided  interest 
in  certain  real  property,  and  for  damages  for  the  wrongful  de- 
tention of  the  same.  The  defendant  in  that  action  appeared 
and  filed  his  answer,  and  thereupon  as  plaintii!  filed  his  com- 
plaint, in  the  nature  of  a  cross-bill  in  equity  against  Jarvis 
Briggs,  as  defendant. 

By  the  cross-bill  it  is  alleged  substantially  that  in  1866, 
Jarvis  Briggs  was  the  owner  of  an  undivided  ninth  of  the 
premises  in  controversy ;  that  one  Aurelia  Vaughn,  with  other 
persons  named,  each  owned  an  undivided  ninth ;  that  an 
order  of  partition  was  made  by  the  county  court  upon  the 
petition  of  the  said  Aurelia  Vaughn ;  that  commission- 
ers were  appointed  to  make  partition;  but  afterwards, 
upon  their  report  that  the  land  could  not  be  divided  among 
the  heirs  without  prejudice  to  their  interests,  an  order  di- 
recting sale  to  be  made  was  issued  by  the  county  court,  and 
the  premises  were  sold  to  Hatcher  for  two  thousand  seven 
hundred  and  twenty-five  dollars.  The  county  court  after- 
wards undertook  to  confirm  this  sale,  and  to  direct  the  com- 
missioners to  execute  a  deed  to  Hatcher  for  the  premises, 
which  they  did.  The  cross-bUl  alleges,  in  effect,  that  at  the 
time  of  said  sale,  and  ever  since,  plaintiff  believed  that 
said  commissioners  had  full  power  and  authority  to  sell 
said  premises,  and  that  he  purchased  the  same  in  good 
faith,  and  paid  the  full  value  thereof;  and  that  he  was  ad- 
vised by  the  petitioner's  attorney  that  the  commissioners  had 
full  power  and  authority  to  sell  the  premises;  and  that 
the  purchaser  at  said  sale  vrould  get  a  good  title;  and  that 
if  plaintiff  had  known  that  the  commissioners  had  no  author- 
ity,  he    would   not  have   purchased;    that   plaintiff   imme- 
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diately  took  pbss^gum  of  the  prexidi^es-  in  good  f aitfa^  and 
has  ever  since  been  in  the  peaceable  possession  of  them ;  that 
while  plaintiff  has  been  in  such  ppasesdion  under  color  of 
title,  in  good  faith,  adveraely  to  said  claim  of  defendants,  he 
has  expended  four  thousand  two  hundred  and.  six  doUara  in 
making  valuaUe  and  permanent  improvements  on  said  prem- 
ises; that  at  the  time  said  sale  was.  confirmed  by  the 
county  6oi>rt,  fee  defendant,  by  his  guardian,  received  a  por- 
tion of  his:  share  of  the  ptirchaaenprice  of  said  pieinises,  and 
afterwards  the  defendant,  by  his  guardian,  received  fnom  the 
estate  of  Aurelia  Vaughn,  defendant's  mother,  the  balance  of 
defendant's  share  of  said  purchase  price;  that  aaid  guardian 
held  said  stims  of  money  for  ike  use  and  benefit  of  defend* 
ant,  and  from  time  to  time  expended  portions  thereof  for  de* 
fondant's  support,  and  inveeted  seventy-eight  dollars  and 
twenty -three  cents  in  real  property  for  the  benefit  of  defend- 
ant; that  after  defendant  had  arrived  at  the  full  age  of  twen- 
ty-one years,  he  received  from  his  said  guardian  the  posses- 
sion of  said  real  property,  and  five  hundred  and  eleven  dol- 
lars, in  full  of  all  claims  against  said  guardian,  with  full 
knowledge  of  all  the  facts  and  circumstances  concerning  the 
sale;  that  the  legal  title  to  one-ninth  of  said  premises  is  in  the 
defendant,  and  plaintiff  is  the  owner  of  the  equitable  title  to 
the  same ;  that  plaintiff  has  filed  liis  answer  to  the  action  at 
law,  but  has  not  a  sufficient  and  adequate  defense  to  said 
action,  but  has  a  good  and  sufficient  equitable  defense 
thereto. 

The  prayer  asks  that  the  legal  title  be  decreed  to  the  plain- 
tiff, or  that  one-ninth  of  the  purchase  money  and  one-ninth 
of  the  value  of  the  improvements  and  taxes  be  decreed  to  be 
a  lien  upon  said  premises,  and  for  general  relief  and  costs 
and  disbursements. 

The  answer  denies  every  material  allegaticm  of  the  com- 
plaint, and  then  alleges  tliat  plaintiff  has  been  receiving  the 
rents  and  profits  of  said  premises  since  1866,  amounting  to 
nine  hundred  dollars.  Also,  that  during  said  time  plaintiff 
cut  timber  on  said  premises  to  the  amount  of  five  hun- 
dred and  fifty-nine  dollars,  and  prays  that  the  complaint 
be  dismissed,  or  if  an  allowance  is  made  to  the  plaintiff, 
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then  in  like  manner  defendant  be  allowed  for  rents  and 
profits,  timber  cut,  etc. 

The  case  was  referred  to  N.  B.  Humphrey,  to  take  the 
testimony  and  report  the  same  to  iiie  court  with  his  findings 
of  fact  and  conclusions  of  law.  The  referee  made  his  re- 
port at  the  October  term,  1876,  and  tiie  place  of  trial  was 
changed  to  Benton  county. 

At  the  November  term,  1876,  of  the  circuit  court  for  Ben- 
ton oounly,  the  plaintiff  appeared,  by  his  counsel,  and  moved 
for  a  decree  in  accordance  with  the  findings  of  the  referee, 
but  the  court  overruled  the  motion,  and  made  a  decree  dis- 
missing plaintiff's  complaint  and  allowing  the  action  at  law 
to  proceed  to  trial.  From  said  decree  the  plaintiff  appeals  to 
this  court.  The  facts  established  by  the  evidence  are  suffi* 
ciently  set  forth  in  opinion  of  the  court 

Powell  <6  Flyrm  and  E.  C.  Bronaugh,  for  appellant : 

Appellant  is  entitled  to  the  relief  prayed  for  because  he 
purchased  in  good  faith  and  paid  for  the  same,  and  made 
his  improvements  believing  he  had  a  good  title,  and  becattae 
the  respondent,  knowing  all  these  facts  and  his  rights  in  the 
matter,  received  the  purchase  price  of  the  premises,  thereby 
ratifying  and  confirming  the  sale.  (Rorer  on  Judicial  Sales, 
162,  330 ;  Brewster  v.  Baker,  16  Barb.  618 ;  Herman  on  Es- 
toppel, sec.  461,  464.)  If  the  court  should  find  that  the  re- 
spondent did  not  ratify  the  alleged  sale,  then  appellant  is 
entitled  to  the  alternate  relief  prayed  for  because  his  posses- 
sion was  adverse  and  in  good  faith.  (Jackson  v.  Woodruff, 
1  Cow.  284 ;  Jackson  v.  Brink,  6  Cow.  484 ;  La  Framibois  v. 
Jackson,  8  Cow.  696.) 

Appellant's  possession  was  under  color  of  title.  (La  Praanr 
hois  V.  Jackson,  8  Cow.  601,  618,  614;  Briggs  v.  Prosser,  14 
Wend.  227 ;  Jackson  v.  Newion,  18  Johns.  360 ;  9  Johns. 
178;  24  Wend.  604;  28  N.  T.  41.)  A  cross-bill  under  the 
common  law  rule  was  always  a  defense  and  sought  affirma- 
tive relief.'  (4  Sandf.  ch.  210;  1  Stock.  (N.  T.)  ch.  797.) 
Even  if  deed  is  void  the  appellant  is  entitled  to  purchase- 
money,  interest  and  value  of  permanent  improvements.  (4 
Or.  191;  Id.  393;  Story  Eq.  J.  sees.  885,  888,  666,   1287;  1 
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Johns,  ch.  449;  H  Am.  R  710;  13  Ohio,  St  226;  8  Stock. 
<N.  J.)  ch.  16;  8  Id,  797;  1  Cooper,  484;  26  K  J.  ch.  61;  2 
Johns,  ch.  252,  270 ;  Eorer  on  Judicial  Sales,  145 ;  4  How. 
561;  Hilliard  on  Vendors,  888.) 

jB.  8.  Strdhan,  John  Burnett  and  Joseph  Hannonj  for  ro- 
fip<mdent: 

A  jndglnent  or  deed  void  npon  its  face,  can  never  consti- 
tute color  of  title  or  be  set  up 'as  a  protection  for  anything 
-done  under  it.  (Tyler  on  Eject  870,  871 ;  11  How.  (U.  S.) 
418,  424;  18  Id.  86;  83  Cal.  676.)  And  it  will  not  entitle 
the  purchaser  to  a  daim  for  improvements.  (6  Wis,  276.) 
Judge  Story  (2  Story  Eq.  J.  sees.  1236, 1237,  and  note,) 
has  shown  in  what  cases  improvements  made  upon  the  lands 
of  another  may  be  decreed  to  be  a  lien  upon  the  land. 

But  in  all  these  cases  the  doctrine  rests  upon  the  ground 
that  there  is  some  fraud,  or  that  the  aid  of  a  court  of  equity 
is  required.  (2  Story's  Eq.  Jur.  sec  1238;  Putnam  v. 
Richie,  6  Paige  Ch.  390;  Winthrop,  Admr.,  i>.  Euniington,  8 
Ohio,  327.)  And  the  improvements  made  wotdd  not  con- 
stitute any  consideration  for  an  express  promise  to  pay  for 
5uch  improvements.  (Frear  v.  Harderiburgh,  6  Johns.  271.) 
In  any  event,  or  any  possible  view  that  can  be  tiaken  of 
the  subject,  the  improvements  must  have  been  placed  upon 
the  land  without  notice  of  the  defect  in  the  title.  (2  Story's 
Eq.  Juris,  sees.  799  a  and  799  6  and  note  8.)  And  this 
raises  the  question  whether  Hatcher  knew,  or  was  bound  to 
know,  that  he  had  no  title.  Whatever  is  sufficient  to  direct 
attention  of  a  purchaser  to  the  prior  rights  and  equities  of 
third  persons,  and  to  enable  him  to  ascertain  their  nature 
by  inquiry  will  operate  as  notice.  (2  Leading  Cases  in  Eq. ; 
1  Stoiy*s  Eq.  Jur.  sec  398,  note  1;  Id.  371,  sec.  400.) 

A  party  will  be  presumed  to  be  acquainted  with  everything 
which  appears  in  the  papers  which  he  executes,  or  which 
are  executed  and  delivered  by  others  to  him  in  the  course  of 
the  transaction.  (2  Leading  Cases  in  Eq.  142,  161 ;  Howard 
Ins.  Co.  V.  Halsey,  4  Selden,  271.) 

^N'othing  is  better  established  than  that  a  purchaser  will 
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hAve  actual  notion  of  everything  wfaich  appears  in  any  part 
^f  tibe  deeds  or  instruments  which  prove  and  constitutse  the 
title  purchased,  and  is  of  such  a  nature  &at  if  brought  dir 
rectly  to  his  knowledge  it  would  amount  to  actual  notice.  (2 
Leading  Cases  in  Eq.  1619'^  and  authorities  there  cited*;  Mot' 
ris  V,  Hbgle^  ST  HI.  150.)  ^  And  such  notice  is  of  the  most 
oonclusive  nature,  and  is  insusceptible  of  being  explained 
ajwaj'^  or  rebutted.  ,.(5  Leading  Gaa^  in  Eq.  169 ;  Jfelson  v. 
Allen, X  Yerg^r,  360,.a66,.3?7,  368,  869;  Graves  v.  Graves, 
1  A.  K.  Marsh, '12>1;  Monroe's  Exec.,  Bak^well  6  B.  Mon, 
67,  .73;  Wailejs  v.  Cooper,  M  Miss.  208;  Hofrrts  v.  Fly,  7 
Paige  Ch,  421;  McAteer  v.  McMvilen,  2  Barr.  32,) 

JSTo  laches  is  imputable  to  an  infant  during  minority,  be- 
cause he  is  not  supposed  to  be  cognizant  of  his  rights  or  cap* 
able  of  enforcing  them.  (Tyler  on  Infancy,  139.)  Caveat 
emptor  is  the  rule  at  all  judicial  sales.  (9  Wheaton,  616; 
24  Cal.  585]  Corwin*s  Lessee  v.  Benhamy  2  Ohio  K  S.  36; 
Owsley  v.  SmiCh,  14  Md..  153 ;  Mason  v.  Wait,  4  Scammon, 
127 ;  Miller  tr.  Boarman,  13  S.  &  M.  100 ;  Bvnghanh  v.  Max- 
ey,  16  111.  296;  Walden  v.  Griddle,  36  DL  528;  Miller  v. 
Fwm,  1  Kei>.  255;  Crepsv.Baird, 2  OhioSt  277;41  Mo. 
289.)     . 

The  value  of  improvements  placed  upon  the  premises  were 
never  allowed  at  oommon  law.  Our  code  oidy  allows  them  in 
•a  proper  case  as  a  setroff  to  the  rents  and  profits.  (Civil  Code, 
sec.  318;  Ford  v.  HaUon,  6  Cal.  822;  Welch  v.  Svllioan,  8 
Cal.  511 ;  35  CaL  346 ;  2  Kent's  Com.  884.)  A  purchaser  at 
a  void  judicial  sale  cannot  maintain  an  action  to  recover  bade 
purchase^money.  (24  CaL  686;  87  HI.  150;  16  Cal.  662.) 
A  purchaser  is  presumed  to  know  the  law,  and  if  there  is  no 
fraud  or  misrepresentation  on  the  part  of  the  seller,  the  pur- 
chaser cannot  recover  money  paid.  (50  Cal.  337;  Benjamin 
on  Sales,  309 ;  20  Cal.  640.)  A  purchaser  under  a  void  judg- 
ment is  without  title  and  without  redreeSb  (Freeman  axk 
Judg.  sec.  117;  41  lU.  46;  7  Bush.  295;  33  N.  H.  237-8.) 
Oonfirmation  may  make  good  a  voidable  or  defeasable  estate, 
but  cannot  operate  upon  or  aid  an  estate  which  is  void  in  law, 
(24  Qal,.  585 ;  7  Am.  R  718 ;  33  N.  Y.  537 ;  Bingham  on  In- 
fancy, 7,  9.)    To  be  binding,  the  new  promise  or  ratificati(A 
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must  be  made  to  the  party  interested.  (7  Bush.  410 ;  4  Sneed. 
120.)  In  any  yv&v9  it  must  be  shown,  that  Briggs  knew  of  the 
sale  of  his  land,  that  it  was  void,  and  that  he  intended  by  his 
act  to  confinn  it  (4  Sneed,  120 ;  7  Bush.  410 ;  3  Barr.  428. ) 
As  to  right  of  infant  after  coming  of  nge,  see  88  Barb.  176. 
The  receipt  of  purchase-money  from  a  sale  upon  execution 
which  was  roid,  will  not  estop  the  party  receiving  the  pur- 
chase money  from  bringing  ejectment  (27  HI.  209 ;  80  Id. 
85.) 

The  facts  in  this  case  do  not  constitute  a  defense  to  the 
action  at  law.  The  most  that  counsel  for  appellant  can  reas- 
onably claim  is  that  this  cross^bill  seeks  to  establish  a  lien 
upon  the  land  in  controversy  for  purchase-money,  and  for  im- 
provements and  taxes.  Those  might  all  be  recognized  as  valid 
claims,  and  still  Bri^s  be  entitled  to  recover  his  land.  But 
the  idea  that  a  trespasser  can  ojBBdously  intrude  himself  upon 
the  land  of  another,  without  color  of  title  or  right,  and  with- 
ont  the  owner's  consent,  and  thus  obtain  a  standing  in  a 
court  of  equity  to  diarge  him  with  improvements  made  by  the 
occupant  for  his  own  benefit,  is  certainly  a  new  and  startling 
doctrine.  Chancellor  Walworth  declared  he  could  find  no  au- 
thority, either  in  England  or  America,  for  such  a  jloctrine, 
and  we  venture  to  suggest  that  this  court  will  not  intro- 
duce or  recognise  it  without  express  legislative  aoiic- 
tion. 

By  the  Court,  Mc  Abthub,  J. : 

This  is  a  suit  is  equity  brought  by  complaint  in  the 
nature  of  a  cross-bill  to  restrain  the  respondent  from  prosecu- 
ting an  action  at  law,  commenced  by  him  in  the  circuit  court 
for  Linn  county,  for  the  recovery  of  the  possession  of 
the  one  undivided  ninth  interest  in  fee-simple  of  the  north 
half  of  the  donation  land  of  Jaaris  Briggs  and  wife,  the 
same  being  claim  number  83,  and  notification  number  1779, 
situate  in  said  county,  together  with  one  thousand  dollars 
damages  for  alleged  wrongful  withholding  thereof.  Appel- 
lant prays  the  court  to  declare  the  title  to  said  premises  to 
be  in  him,  but  in  case  the  court  does  not  find  the  title  to  be 
in  him,  then  he  prays  a  decree  that  he  recover  from  re- 
spondent the  amount  of  the  purchase  price  paid  for  said 
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premises  by  him  in  1866  at  an  alleged  sale  thexeof,  and  re- 
ceived by  respondent,  with  interest  thereon,  from  the  time 
of  such  alleged  sale,  and  for  the  present  value  of  the  per- 
manent improvements  placed  on  said  premises  since  said  pur- 
chase and  for  taxes  paid. 

The  case  was  referred  to  N.  B.  Humphrey,  esq.,  who 
took  the  testimony,  and  among  other  facts  found  the  follow- 
ing: That  on  Mareh  7,  1866,  the  county  court  of  Linn 
coimty,  on  the  petition  of  Ann  E.  Vaughn,  who  was  at  that 
time  owner  of  one  undivided  ninth  of  said  premises,  as  ten- 
ant in  common  with  said  respondent  and  others,  made  and 
entered  of  record  an  order  directing  said  premises  to  be  par- 
titioned among  said  tenants  in  common,  if  the  same  could 
be  so  partitioned,  and  appointed  three  commissioners  to  make 
partition.  That  said  commissioners  afterwards  reported  to 
said  county  court  that  said  premises  could  not  be  partitioned 
conveniently  and  satisfactorily,  and  thereupon  said  county 
court  on  May  8,  1866,  made  and  entered  of  record  an  order 
directing  said  coonanissioners  to  sell  said  real*  estate,  and  said 
commissioners  did,  in  accordance  with  said  order,  on  June 
80,  1866,  at  public  auction,  sell  said  premises,  and 
the  appellant  became  the  purchaser  thereof,  for  the 
sum  of  two  thousand  seven  hundred  and  twenty-five  dol- 
lars in  gold  coin  of  the  United  States,  whidi  was  the 
full  value  of  said  premises.  That  appellant  took  immedi- 
ate possession  of  the  premises,  and  has  up  to  the  com- 
mencement of  the  said  action  at  law  been  in  the  peaceable 
and  quiet  possession  of  the  same.  That  appellant  paid  said 
two  thousand  seven  hundred  and  twenty-five  dollars,  in 
gold  coin,  into  the  county  court  for  the  use  and  benefit 
of  the  defendant  with  the  other  tenants  in  common  of  said 
premises,  and  received  a  deed  from  said  commissioners  for 
said  piemises  on  July  8,  1866,  in  due  form  of  law.  That 
appellant  at  the  time  of  the  purchase  had  just  arrived  in 
this  state.  That  imanediately  before  said  purchajse  he  toot 
the  advice  of  two  attorneys,  N.  H.  Cranor,  esq.,  and  E.  F. 
Russell,  esq.,  as  to  the  title  of  said  premises,  and  that 
both  of  said  attorneys  advised  him  that  he  would  get  good 
title  if  he  purchased   at   said   sale.      That   appellant  never 
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knew  or  heard  that  hie  title  was  not  good  until  a^ut  the 
time  said  aeticm  at  law  was  commenced.  The  appellant  pur- 
chased the  premises  in  good  faith  and  occupied  the  same^ 
mating  improvements  of  a  permanent  nature  thereon  of  the 
present  value  of  about  three  thousand  two  hundred  and  nine- 
ty-eight dollars^  and  that  he  has  paid  taxes  on  said  premises 
to  the  amount  of  three  hundred  and  forty  dollars.  That  tha 
respondent  was  a  minor  at  the  time  of  said  alleged  sale  and 
purchase  of  the  premises  by  the  appellant,  and  that  after  he 
came  of  age  he  received  from  his  gnardian  his  proportion  of 
the  proceeds  of  the  sale.  Theee  facts,  as  found  by  the  referee, 
are  fully  sustained  by  the  testimony.  The  result  of  the  testi- 
mony on  the  point  of  respondent's  knowledge  of  his  rights  at 
the  time  of  his  settlement  with  the  guardian  will  be  consider- 
ed hereafter. 

The  first  question  to  be  considered  is  one  of  pleading  and 
practice.  Section  877  of  the  code  is  intended  to  secure  sey- 
eral  objects.  The  abolition  of  bills  of  revivor,  bills  of  re- 
view and  exceptions  for  insufficiency,  impertinence  or  irrel- 
evancy, and  the  authorization  of  an  original  suit  to  impeach, 
set  aside,  suspend,  avoid,  or  enforce  a  decree.  It  also  abolish- 
es croes-bills,  but  provides  that  in  an  action  at  law  when  the 
defendant  is  entitled  to  relief  arising  out  of  facts  requiring 
the  interposition  of  a  court  of  equity,  and  material  to  his 
defense,  he  may,  upon  filing  his  answer  therein,  also  as 
plaintiff,  file  a  complaint  in  equity  in  the  nature  of  a  cross^ 
bill,  which  shall  stay  the  proceedings  at  law.  The  action  at 
law,  if  thereafter  proceeded  with,  must  follow  the  require- 
ments of  the  decree,  and  a  judgment,  if  rendered,  must 
be     rendered  upon    the    conditions    contained    in  the  de- 


Tti  virtue  of  the  provisions  of  this  section  it  is  contended 
tiiat  the  complaint  does  not  allege  any  equities  of  which  the 
oourt  can  take  cognizance  for  the  reason,  that  under  the 
principles  of  pleading  and  practice,  as  recognized  and 
adopted  by  courts  of  equity,  the  matters  alleged  could  not 
be  made  the  subject  of  an  original  bill,  but  ccviild  only  be 
submitted  to  the  consideration  of  the  chancellor  by  way  of 
answer,  and  much  stress  is  laid   upon   the  words>   ''in   the 
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nature  of  a  orosd-bill"  xised  in  the  section  as  sastaining  the 
view  that  nothing  can  ayaal  Hatcher  in  this  behalf  except 
that  which  woold  entitle  him  to  relief  under  an  original 
bill. 

We  do  not  .tliink  that  the  use  of  the  words  "in  the  nature 
of  a  cross-bill"  justifies  to  the  extent  claimed  by  oonnael,  the 
.application  of  the  rules  as  they  existed  under  the  old  equity 
practice  to  the  complaint  which  the  defendant  is  permitted 
to  file  by  the  provisions  of  the  section  under  consideration. 
If  he  ia  entitled  to  relief  arising  out  of  facts  requiring  the 
interposition  of  a  court  of  equity,  and  such  facts  are  mater^ 
ial  to  his  defense  of  the  action  at  law,  he  may  file  his  com- 
plaint in  which  he  must  follow  the  general  rules  of  plead- 
ing under  the  code,  which  requires  simply  a  plain  concise 
statement  of  the  facts  constituting  the  cauae  of  suit,  without 
unnecessary  repetition,  and  may  set  forth  any  facts  and 
circumi^nced  forming  a  defense,  either  entire  or  partial,  to 
the  action  at  law,  but  they  must  be  such  facts  and  circum- 
stances as  ahow  that  he  haa  no  plain,  adequate  and  com- 
plete remedy  at  law.  If  an  injury  has  been  done  or  is 
threatened,  and  there  is  no  plain,  adequate  and  complete  rem- 
edy at  law,  the  case  must  be  one  of  equitable  cognizance  un- 
der our  system  of  practice  (Civ  Code,  sec  876),  and  where 
a  complaint  in  the  nature  of  a  cross-bill  is  filed  the  plaintiff 
therein  ia  not  restricted  to  the  allegation  of  merely  defen- 
sive matter,  but  may  set  forth  any  facts  entitling  him  to  af- 
firmative relief. 

!N^otwithstanding  the  equitable  and  legal  jurisdictions  are 
not  so  entirely  blended  and  unified  in  this  state  as  in  some 
o*hers„  where  what  has  been  appropriately  styled  the  "Amer- 
ican system"  of  procedure  obtains,  yet  we  regard  section 
877  as  providing  for  no  more  nor  less  than  the  equitable 
answers  and  cross-petitions  allowed  by  the  codes  of  those 
states  where  the  distinction  between  actions  at  law 
and  suits  in  equity  is  abolished.  Hence  the  cases  in  which 
rales  have  been  laid  down  in  relation  to  equitable  answers, 
defenses  and  cross-petitions  under  codes  of  procedure,  may 
without  impropriety  be  regarded  as  authority  here.  The 
general  doctrine  resulting  from  the  best  considered  cases  ia 
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that  the  defendant  can  defeat  the  action  npcm  equitaUe  piin- 
cipleS)  and  not  only  defeat  the  action^  bat  secure  affirmative 
relief;  and  that  as  the  defendant  becomes  an  actor  and  the 
pleading  an  equity  pleading  the  sufficiency  thereof  in  sul> 
stance^  though  not  in  form,  is  to  be  determined  by 
the  application  of  the  general  rules  of  equity  pleading,  and 
that  as  an  equitable  defense  may  be  set  up  to  a  legal  claim,  it 
would  be  inconsistent  to  lay  down  the  doctrine,  that  because 
one  party  is  asserting  a  right  imder  a  legal  form,  that  equity 
will  not  protect  the  equitable  rights  of  the  other  party  to  the 
same  extent  as  though  the  proceeding  was  under  equitable 
forms.  (Pomeroy  on  Bemedies,  116;  31  Ind.  84;  12  N.  Y^ 
166;  21  Id.  581;  7  Bush.  1;  42  Cal.  346;  16  Iowa,  175.) 
Even  under  the  old  equity  practice,  the  equities  subsisting  be- 
tween the  parties  did  not  depend  upon  the  tribunal  in  which 
the  relief  was  sought,  and  the  equities  of  one  party  could 
not  be  defeated  by  the  other  party  resorting  to  law  rather 
than  to  equitj'  for  relief.  ^*The  arm  of  a  court  of  equity  was 
not  thereby  shortened. '^  (Mvlford  v.  Brown,  1  Stock,  ch. 
800;  Segee  v.  TJumas,  8  Bfeck.  C.  C.  11.)  This  latter  case 
is  in  some  respects  similar  to  the  one  under  consideration^ 
A  guardian  sold  lands  belonging  to  his  ward  under  an  or- 
der from  a  probate  oouxt  The  full  value  was  paid  and 
a  deed  executed  to  the  purchasere.  The  money  found 
its  way  into  the  minor's  hands  through  the  guarr 
dian. 

Thereafter  the  purchaser  went  into  possession  of  the  land 
with  the  knowledge,  assent  and  understanding  of  the  minor 
and  guardian,  and  made  valuable  improvements.  He  had  ex- 
clusive possession,  and  claimed  the  property  as  his  own. 
Afterwards  the  ward,  within  five  years  after  she  came  of 
age,  brought  an  action  of  disseisin,  which  was  pending 
when  the  plainti£F  filed  his  bill  in  equity,  which,  in  addition 
to  the  facts  just  stated,  alleged  that  the  deed  was  defective, 
and  prayed  that  the  defects  might  be  cui*ed,  that  the  action 
at  law  be  enjoined  and  that  defendant  be  decreed  to  con- 
vex. The  jurisdiction  of  the  court  seems  not  to  have  been 
questioned,  and  the  case  was  heard  upon  its  merits.  On  the 
authority  of   WaiBon  v.    Watson,   10   Conn.   77,   the  deed 
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was  declared  defective  for  the  reason^  that  the  authority  of 
the  grantor,  appointed  by  the  probate  court,  did  not  suflB- 
ciently  appear  on  the  face  thereof,  and  for  the  further 
reason  that  it  had  but  one  witness,  the  law  requiring  all 
deeds  to  be  executed  in  the  presence  of  two.  The  court  was 
of  opinion  that  equity  should  interfere,  and  after  stating  the 
facts,  and  alluding  to  the  circumstance  that  the  de- 
fendant received  pay  for  the  land,  retained  it,  never  offered 
to  return  it,  and  while  so  retaining  it,  sought  to  recover  the 
land  with  all  the  improvements,  said  that  'Hhese  facts  show 
a  strong  equity  on  the  part  of  the  plaintiff,  and  no  equity 
on  the  part  of  the  defendant,'*  and  took  cognizance  of 
the  case  for  the  reason  that  the  plaintiff  had  ''no 
full  and  adequate  remedy  at  law,"  and  granted  the  relief 
prayed.  In  addition  to  this  case  reference  to  Bell's  Heir$ 
V.  Bamett,  2  J.  J.  Marshall,  516;  Thomas  v.  Thomas^  Exr., 
16  B.  Mon.  142 ;  Bright  v.  Boyd,  1  Story,  478 ;  S.  C.  2 
Story,  607 ;  and  Union  Hall  v.  Morrison,  80  Md.  281,  will, 
we  think,  settle  this  question  of  jurisdiction  in  the  affirma* 
tive.  As  these  cases  will  be  fully  considered  in  connection 
with  another  question  in  this  case,  dimple  reference  to  them 
is  deemed  sufficient  for  present  purposes. 

From  the  principles  stated,  and  the  authorities  referred  to, 
we  can  reach  no  other  conclusion  than  that  the  facts  stated 
in  Hatcher's  complaint  in  the  nature  of  a  cross-bill,  aie  suffi- 
cient to  give  him  a  standing  in  a  court  of  equity. 

Having  disposed  of  the  question  of  jurisdiction  and  the 
su£Sciency  of  the  complaint,  we  pass  to  the  consideration  of 
the  other  questions  presented.  The  sale  made  by  the  com- 
missioners was  void,  as  were  also  all  the  orders  of  the 
county  court  in  the  partition  proceedings.  That  tribunal 
proceeded  in  accordance  with  the  provisions  of  chapter  9  of 
an  act  to  establish  a  probate  court,  and  define  its  duties,  pass- 
ed December  14,  1868,  statutes  of  1865,  p.  888,  and  which 
took  immediate  effect.  That  act  was  repealed  October  17, 
1862,  the  repealing  act  taking  effect  June  1,  1868,  (Laws  of 
1861,  pamphlet  ed.  p.  127.)  Thus  fell  the  jurisdiction  of 
the  county  courts  in  matters  of  partition. 

There  can  be  no  doubt  that  Hatcher  purchased  in  good 
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faith  and  entered  into  possession  of  the  premises,  under  the 
deed  executed  by  the  comsmssioners.  The  deed  is  regu- 
lar on  its  face,  and  gave  color'  of  title,  for  the  rule  is  that 
any  instrument  having  a  grantor  and  a  grantee,  and  contain- 
ing a  description  of  the  lands  intended  to  be  conveyed  and  apt 
'words  for  their  conveyance,  gives  color  of  title  to  the  lands 
described  .  (3  Wash.  R.  P.  13«») ;  and  this  rule  has 
been  applied  even  where  a  grantor  purported  to  con- 
vey, as  administrator  of  the  estate  of  a  deceased  person, 
the  land  of  the  deceased,  under  a  special  act  of  the  legisla- 
ture, which  was  unconstitutional  and  void.  (Fagan  v.  Rosier, 
68  111.  84.)  It  was  strenuously  insisted  that  the  doctrine  of 
caveat  emptor  should  be  as  rigorously  applied  to  the  sale 
made  by  the  commissioners  as  to  other  judicial  sales.  The 
general  doctrine  of  caveat  emptor  is  too  efficacious  to  be 
abridged,  and  while  we  are  not  disposed  to  swell  the  num- 
ber of  exceptions  to  the  rule,  we  are  convinced  that  it  should 
have  no  application  in  this  case.  One  of  the  results  of  the 
doctrine  is  to  chai^  the  purchaser  with  the  duty  of 
inspecting  the  records  through  which  title  omiust  be  derived 
1)efore  he  purchases  and  receives  oonveyanoes.  This 
Hatcher  did.  He  found  a  solemn  judgment  of  a  court 
which  both  lawyers  and  layman  looked  upon  as  valid  and 
binding,  and  in  the  pronouncing  of  which  all  parties  directly 
interested  acquiesced.  Into  the  judgment  and  into  the 
prior  and  subsequent  proceedings  he  looked,  and  con- 
cerning th,em  he  took  counsel  They  disclosed  no  defect 
in  form. 

The  price  paid  was  the  full  cash  value  of  the  premis- 
es, and  the  proper  proportion  thereof  was  duly  paid  over  to 
IL  W.  Calloway,  who  was  the  guardian  of  Jarvis  Briggs,  then 
a  minor.  After  entering  into  possession  of  the  premises. 
Hatcher  proceeded  to  put  things  in  order,  and  erected  val- 
uable, useful  and  necessary  improvements  thereon.  The 
testimony  shows  that  Briggs  knew  of  the  purchase  by 
Hatcher,  and  also  of  the  erection  of  the  permanent  im- 
provements. After  he  attained  his  majority  he  had  a  settle- 
ment with  his  guardian,  which  eventuated  in  the  guardian 
paying  him  his  proportion  of  the  money   derived   from   the 
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sale  of  the  lands  in  controversy,  for  ^ich  Briggs  ezeeated 

the  following  receipt: 

"Albaict,  Obegoh,  July  10»  187$. 
"Ileceiv€d    of   W.  R    Calloway,  my  guardian,  on  aettle- 

njent  made  by  me  with  said  guardian  on  this  tenth  day  of 
July,  1875,  the  sum  of  five  hundred  and  eleven  dollars  in 
United  States  gold  oain,  the  same  being  the  prooeeds  of  my 
undivided  interest  in  and  to  the  north  half  of  the  donation 
land  claim  of  Jarvis  Briggs,  deceased,  it  being  daim  No. 
83  and  notification  No.  1779,  in  Linn  county,  Oregon,  sold 
by  John  Smith,  Walter  Monteith  and  Q.  H.  Hughes,  as  ref- 
erees to  John  L.  Hatcher,  for  the  sum  of  two  thousand  seveiji 
hundred  and  twenty-five  dollars  in  gold  coin,  and  the  sam^ 
being  also  the  proceeds  of  my  interest  in  the  estate  of  Aure- 
lia  Vaughn,  my  mother,  now  deceased,  after  paying  the 
expenses  of  said  sale  and  the  expense  of  settling  said  estate, 
and  the  expense  of  said  guardianship  of  the  (said)  W.'EL 
Calloway,  and  after  further  paying  the  sum  of  forty-five 
dollars  for  me  for  certain  undivided  interest  in  eighty  acres 
of  land  in  the  state  of  Indiana  to  Mary  J.  Needham,  Art- 
,relia  H«  Vaughn  and  Ann  K  Vaughn.  The  said  interest  Ib 
eighty  acres  of  land  aforesaid  having  been  .deeded  to  me 
by  said  Mary  J,.  Needham,  Aurelia  H.  Vaughn  and  Ann  E. 
Vaughn,  and  I  now  receive  the  sum  of  five  hundred  and 
eleven  dollars,  in  gold  coin,  of  my  said  guardian^  in  full  satr 
isfaction  and  settlement  of  all  my  claims  against  my  said 
guardian  [and  of  all  my  interest  in  and  to  the  estate  of 
which  he  is  guardian],  and  I  hereby  satisfy  and  confirm  the 
purchase  for  me  of  said  real  estate  in  Indiana. 

[Signed.]  Jabvis  Bbioos/' 

Standing  alone,  this  receipt  raises  a  strong  presumption 
of  knowledge  and  ratification;  but  when  we  take  into  con- 
sideration the  evidence  in  relation  to  his  conduct  and  utter- 
ances at  or  about  the  time  the  receipt  was  executed,  we  think 
his  full  knowledge  is  fully  proved.  Jtist  before  that  time, 
July  10,  1875,  he  called  on  his  guardian's  attorney  and  in- 
quired if  he  or  Mr.  Calloway  was  ready  to  settle  for  his  in- 
terest in  the  estate,  and  intimated  that  he  would  get 
his  attorney.     Subsequently,  he    and    his    attorney,    and  O. 
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and  his  attoniiey,  met  for  the  purpoee  of  attending  to  the 
matter,  and  the  latter's  attorney  told  the  formert  attorney — 
both  B.  and  C.  being  present — that  he  desired  Briggs  td 
receipt  for  his  part  of  the  purchaae-prioe  of  the  landg  sold 
to  Hatcher.  Reference  was  specifically  naade  to  the  said 
made  by  the  commissioners  appointed  by  the  county  court 
B.  then  signed  the  receipt  above  set  forth,  after  insisting  up- 
on the  words  in  the  brackets — '^and  of  all  my  interest  in 
and  to  the  estate  of  which  he  is  guardian" — being  stricken 
out,  which  was  accordingly  done.  At  the  time  the  receipt 
was  given,  C.  paid  over  the  five  hundred  and  eleven  dollars, 
which  included  B.'s  share  of  the  proceeds  of  the  sale,  togeth- 
er with  funds  arising  frami  other  sources.  Befcwre  the  date 
of  the  receipt,  B.  had  conversation  about  the  title  to  the 
lands  with  three  different  attorneys,  Mr.  Tlynii,  Mr.  Bald- 
win and  Helm,  consulting  professionally  with  ihe  two  last 
named;  and  in  his  own  testimony  he  states  lihat  he  knew 
the  character  of  the  sale  at  the  time  he  signed  the  receipt, 
qualifying  that  statement  by  saying  that  his  knowledge  was 
derived  from  others. 

Hence  we  say  that  there  can  be  no  doubt  that  be  had  full 
knowledge  of  the  character  of  the  sale.  Wllether  a  minor  is 
bound  by  his  negligence  or  silence,  afber  reaching  "sat  age  at 
which  all  persons  with  unimpaired  faculties  are  supposed 
to  have  reasonable  discretion,  comprehension  and  under- 
standing, is  a  question  which  the  authorities  leave  in  doubt, 
but  there  can  be  no  doubt  of  the  Mnding  force  of  a  ratifica- 
tion after  full  age  and  in  view  of  all  the  facta  Upon  this 
point  it  has  been  held  that  where  a  party,  after  arriving  at 
age,  settles  with  his  guardian,  and  receives  moneys  in  the 
hands  of  the  guardian  belonging  to  him,  and  derived  from  a 
Bale  of  his  real  estate,  it  will  be  presumed  that  he  received  the 
same  with  a  knowledge  of  the  source  from  whence  it  came, 
and  that  he  did  the  act  deliberately.  {Corwm  v.  Sh&up,  76 
111.  247) ;  and,  further,  that  where  minor  heire  whose  lands 
were  sold  on  partition  during  their  minority,  after  coming 
of  age,  with  full  knowledge  of  the  facts,  received  their 
just  proportion  of  the  proceeds  of  the  sale  when 
collected,  it  was  held  in  Walker  if.   Midvean,  76   111.  18, 
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that  they  were  estopped  from  asserting  title  to  the  lands  so 
sold,  and  from  denying  the  validity  of  the  sale  upon  any 
ground,  either  as  to  the  jurisdiction  of  the  court  to  pro- 
nounoe  the  decree,  or  for  any  irregularity  that  intervened, 
and  that  they  were  properly  restrained  from  proceeding  to 
assert  title. 

We  have  no  doubt  that  the  decision  in  this  case  might  well 
rest  upcm  the  doctrine  of  ratification,  but  w©  prefer  to  place 
it  upon  broader  grounds,  and  to  settle,  as  far  as  this  state  is 
concerned,  a  more  important  question,  properly  presented  by 
the  record.  Thou^,  of  course,  in  considering  the  general 
equities  of  the  case,  we  shall  not  fail  to  bear  in  mind  the  tes- 
timony relating  to  the  acts  and  to  the  knowledge  of  the  re- 
spondent 

The  most  important  question  in  this  ease  is  in  relation  to 
the  character  and  extent  of  the  relief  to  be  afforded  the  ap- 
pellant And  this  leads  to  an  examination  of  the  pnnciples 
of  law  governing  industrial  accessions  in  caseys  like  the  preh- 
eat one.  The  statutes  are  silent;  we  must  go  to  the 
cases. 

As  near  as  we  can  ascertain,  the  first  case  in  which  this 
question  attracted  the  attention  of  the  court  was  that  of  BeU's 
heirs  V.  Bamett,  2  J.  J.  M.  516,  decided  in  1829.  The  answer 
was  in  the  nature  of  a  cross-bill,  alleging  that  the  defendant 
had  in  good  faith  made  improvements  of  the  value  of 
two  thousand  dollars  on  the  land  which  the  plaintiff 
sought  to  recover,  and  the  court^  among  other  things,  held 
that  a  person  acquiring  title  to  land,  and  entering  on  it  bona 
fide,  supposing  it  to  be  his  own^  must  be  paid  for  his  improve- 
mentsi 

The  next  is  Putncan  v.  Ritchie,  6  Paige,  390,  decided  in 
1837.  That  case  was  thus:  The  plaintiff  had  taken  from 
the  mother  of  the  defendants  a  release  of  a  lease  in  fee  of 
the  rent  of  the  premises  in  oontroverqr,  of  which  the  de^ 
fondant's  fatheor  died  seised.  She  acted  upon  the  sap- 
position  that  the  lease  was  assets,  and  that  it  was  for  the 
interest  of  the  children  to  be  released  from  the  payment  of 
rent  After  the  plaintiff  had  obtainied  the  release,  he  en- 
tered and  made  improvements.    Subsequently  the  defendants 
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recovered  the  precoiaes  in  an  action  of  ejectment^  and  the  bill 
was  filed  to  restrain  tliat  suit  until  they  should  pay  him 
(plaintifif)  for  his  improvements.  Ohanoellor  Walworth  dis- 
missed the  bill,  holding  that  a  person,  who,  under  a  misap- 
prehension of  his  legal  rights,  had  made  large  and  valuable 
improvements  on  lands  of  noinors,  they  were  entitled  to  the 
improven^ents,  and  were  not  bound  to  pay  for  them.  He  f ur^ 
ther  held  that  the  minors  were  not  chargeable  with  fraud  or 
acquiescence  until  they  became  acquainted  with  their  legal 
rights.  This  case  has  been  cited  with  approval  by  several 
courts  of  Kew  York,  though  in  38  Barb.  616,  it  is  said  that 
the  chancellor's  opinion  could  not  be  reconciled  with  the 
principle  of  ihe  case  of  King  v.  Thompson,  9  Pet  104,  and 
also  that  it  was  disapproved  by  Mr.  Justice  Stoiy.  The  next 
ease  arose  in  Maine,  and  was  heard  in  May,  1841,  before 
Justice  Story  and  Judge  Ware.  It  was  the  case  of  Bright  v. 
Boyd,  1  Story,  478,  The  important  facts  w6re  these:  the 
real  estate  of  a  testator  had  been  sold  by  an  administrator 
with  the  will  annexed  to  pay  the  debts  of  the  deceased.  The 
property  brought  its  full  value,  and  the  purchaser  believing 
that  he  had  obtained  a  good  title,  entered  upon  the  premises^ 
and  made  large  and  expensive  improvements. 

Subsequently  it  was  ascertained  that  the  administrator 
had  not  complied  with  the  statute,  and  the  sale  was  held  void 
and  no  title  passed.  The  devisee  sued  in  ejeetment  and  re- 
covered upon  the  strength  of  his  legal  title.-  The  purchaser 
and  occupant  brought  his  bill  to  oompel  the  devisee,  before  he 
should  be  allowed  to  take  possession  under  his  judgment  in 
ejectment^  to  pay  for  the  improvements,  and  also  for  money 
advanced  in  buying  up  outstanding  claims.  Justice  Story 
hesitated.  In  1836,  when  his  work  on  Equity  Jurisprudence 
was  first  published,  he  had  intimated  that  such  cases  were  be- 
yond the  reach  of  the  courts  of  equity,  except  when  the  party 
seeing  to  recover  the  estate  called  for  aid  from  a  court  of 
equity,  or  unless  there  was  soome  fraud,  and  that  where  the 
party  could  recover  the  estate  at  law  a  court  of  equity  could 
not,  unkse  there  was  fraud,  relieve  the  punshaser.  (2  Story 
Eq.  J.  1238.)    As  has  been  stated.  Chancellor  Walworth  had 
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table  rights  of  the  appellant  whether  it  appeals  in  the  diar- 
acter  of  complainant  or  defendant'' 

Mr.  Parsons  (8  Con.  22 ),  seenn  to  regard  the  law  as  set- 
tled bgr  the  opinion  of  Judge  Story,  for^  npon  the  strength  of 
that  opinion,  he  says  that  a  court  of  equity  will  sustain 
against  the  actual  owner,  after  recovery  of  the  premises,  a 
bill  brought  by  a  bona  fide  possessor  for  the  value  of  his  im* 
proveKuenta. 

After  mature  deliberation,  we  too  have  concluded  to  fol- 
low the  principles  announced  in  Bright  v.  Boyd,  and  the 
other  eases  sustaining  the  same  views  as  more  in  consonance 
with  equity  and  justioe  than  the  deciaiaQS  in  Putnam  v. 
Ritchie. 

It  follows  tliat  Hatcher  having  purdiased  the  land  in  good 
faith,  and  having  good  reason  to  regaxd  himself  as  the  owner 
thereof  at  the  time  he  erected  the  improvements  thereon, 
should  not  be  ejected  therefrom  without  catnp^isation  for 
thoee  improvements. 

As  regards  the  puzchase  price  paid  by  Hatcher  for  the 
land,  there  is  no  doubt  that  it  was  its  full  value.  Neither  is 
there  any  doubt  that  Briggs  received  his  fuU  share  and  pro* 
portion  thereof  from  his  guardian.  We  can  perceive  no 
equity  in  permitting  him  to  retain  his  share  of  the  pundiase 
pricey  and  also  to  recover  the  land.  Therefore^  in  addition 
to  the  value  of  the  improvements  Hatcher  should  have  his 
purchase-ononey  and  the  taxes  upon  the  land,  and  the  im- 
provements should  also  be  refunded  to  him. 

We  further  think  that  an  equitable  adjustment  of  his  case 
demands  that  Hatcher  should  account  to  Briggs  for  his  pro- 
portion of  the  rental  value  of  the  premises  in  controversy, 
excluding  the  use  of  the  permanent  improvements  during  the 
entire  time  he  has  been  in  poeeessicm  of  the  land.  We  do  not 
think  section  818  of  the  code  restricts  the  power  of  a  court  of 
equity  in  a  suit  of  this  charaeler. 

It  follows  from  the  foregoing  that  tiie  deeree  of  the  court 
should  be  reversed,  and  a  decree  entered  in  accordaMB  bsre- 
with* 
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J.  H.  COLLINS,  EeepOTdcat,  v.  J.  K.  DELASHMUTT, 

Appellant 

Aqsedcent  to  CoifviBT— DmrECi'Ji vb  Title. — ^A  contract  to  make  a  good 
and  aulBcieiit  warranty  deed  of  conveyance  is  not  performed  by  the 
vendor's  tendering  a  formal  deed  with  convenants  of  warranty,  the 
title  being  defective,  and  there  being  an  incumbrance  on  the  tract 
of  Jand  to  be  conveyed. 

Idkm. — ^Where  a  title  is  derived  through  a  deed  which  is  not  recorded  or 
exhibited  to  the  purchaser,  the  title  is  defective,  and  he  is  not  com- 
pelled to  accept  it. 

Appeal  from  Polk  County. 

On  the  thirteenth  day  of  November,  1874,  Collins  and 
I>Blashmntt  entered  into  an  agreement  in  writing,  whereby 
Delafihmutt  bargained  and  sold  to  Collins,  for  the  consid- 
eration of  two  thousand  six  hundred  dollars,  in  gold  coin, 
a  tract  of  land,  situated  in  Polk  county,  Or^on.  Collin# 
paid  Delashmutt  at  the  time  the  agreeonent  was  made  four 
hundred  dollars,  in  gold  coin,  and  made  and  delivered  to  him 
his  promissory  notes  in  writing,  payable  April  1,  1875,  for 
the  balance  of  the  purchase-money.  The  agreement  provided 
that  upon  the  payment  of  the  notes  April  1,  1875,  Delash- 
mutt should  make,  execute  and  deliver  to  Collins  a  good  and 
sufficient  warranty  deed  of  conveyance  of  the  tract  of  land. 
The  tract  of  land  was  the  donation  land  claim  of  Delashmutt 
and  Amanda  Delashmutt,  his  wife,  who  died  before  the  final 
proo^  of  the  claim  was  made,  and  her  one-half,  designated  b» 
the  south  half  of  the  claim,  descended  to  her  heirs,  who  were 
the  l^al  owners  of  it  at  the  time  the  contract  was  made.  Up- 
on the  making  of  the  contract,  Collins  entered  into  the  pos- 
session of  the  land,  and  remained  in  possession  until  after: 
April  1,  1875.  Before  April  1,  1875,  Delashmutt  purchased 
of  all  the  heirs  of  Amanda  Delashmutt  their  interest  in  the 
land,  and  received  from  them  a  quitclaim  deed,  formally  and 
correctly  executed,  except  that  Peter  Lw  Delashmutt,  one  of 
the  heirs  who  signed  and  acknowledged  the  deed  is  not  named 
in  the  body  of  the  deed.  On  the  first  day  of  April,  1875, 
Delashmutt  tendered  to  Collins  a  deed  formal  on  its  face  and 
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correctiv  executed.  At  that  time  the  deed  from  the  heirs  of 
Amanda  Delaahmutt  had  not  been  recorded^  nor  does  it  ap* 
pear  that  it  was  exhibited  to  CoUinja.  i\t  tliat  time  there  waa 
in  force  duly  entered  and  docketed  in  the  journal  and  judg- 
ment-lien  docket  of  Polk  county  a  judgment  in  favor  of  John 
Jackson  and  against  Delashmutt  for  the  sum  of  two  hundred 
and  fifty  dollars,  which  was  a  lien  on  the  tract  of  land  to  be 
conveyed.  Collins  declined  to  receive  the  deed  offered,  and 
rescinded  the  contract,  and  brought  this  action  in  the  court 
below  to  recover  back  the  four  hundred  dollars  advanced  by 
him  and  for  damages  caused  him  by  Delashmutt's  failure  to 
comply  with  his  contract  Some  minor  issues  aie  joined  in 
the  pleadings. 

/.  /.  Daley,  for  appellant 

W.  W.  Upton,  Ben.  Hoyden  and  W.  H.  Holmes,  for  le- 
q[K>ndent 

By  the  Court,  Watson,  J. : 

The  fimst  error  assigned  is  that  the  court  erred  in  admit* 
ting  the  certified  copy  of  the  judgment  in  favor  of  John 
Jackson  and  against  appellant.  In  support  of  this  assign- 
ment it  is  claimed  by  counsel  for  appellant  that  appellants 
contract  being  merely  to  make,  execute  and  deliver  to  re- 
spondent a  good  and  suflScient  warranty  deed  of  conveyance 
of  the  tract  of  land  described  in  the  complaint,  was  fully  per- 
formed upon  his  part  when  he  did  make,  execute  and  tender 
to  respondent  such  a  deed ;  and  that  the  existence  of  an  in- 
cmnbrance  aa  a  judgment-lien  did  not  prevent  the  deed  ten- 
dered from  being  a  good  and  sufficient  deed,  or  from  passing 
to  respondent  a  good  title  subject  to  the  incumbrance;  and 
that  the  incumbrance  was  sufliciently  provided  against  in  the 
covenant  against  incumbrances  contained  in  the  deed. 

This  theory  is  in  ac<K>rdance  with  lie  strict  literal  oonstruo- 
tion  of  the  agreement;  but  the  law  requires  something  more 
than  a  bare  literal  compliance.  It  is  now  a  settled  principle 
of  law  governing  all  executory  contracts  for  the  sale  of  real 
property,  that  tliere  is  an  implied  warranty  on   the  part  of 
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the  vendor  that  he  will  convey  a  good  title.  A  contract  to 
make  a  good  arid  sufficient  deed  is  not  satisfied  by  the  execu- 
tion of  a  merely  formal  conveyance,  which,  on  account  of  de- 
fects in  the  vendor's  title,  fails  to  pass  a  good  title  to  the  ven- 
dee. This  whole  question  is  ably  reviewed  and  the  leading 
authoritiee  examined  in  the  case  of  BurweU  v:  Jackson,  re- 
ported in  9  N.  T.  335 ;  and  the  court  of  appeals  came  to  the 
conclusion  that  a  contract  by  the  vendors  that  they  would  <m 
a  certain  day  execute  to  the  purchaser  a  good  and  sufficient 
deed  of  conveyance,  bound  the  vendors  to  convey  to  the  pur- 
chaser a  good  title  to  the  premises^  and  their  title  having  been 
extinguished  before  conveyance  by  a  sale  under  a  mortga^ije 
which  was  in  existence  and  recorded  at  the  time  the  contract 
was  made,  the  purchaser  had  the  right  to  treat  the  contract  as 
rescinded;  and  the  court  further  held  that  the  purchaser  in 
that  case  **was  not  bound  to  take  a  title  to  the  lot  subject  to 
the  incumbrances  upon  it,  notwithstanding  thoeo-  incum- 
brances were  upon  record.  We  think  the  case  just  cited  is  a 
correct  exposition  of  the  law.  No  pn-ehaser  should  be  co«n- 
pelled  to  take  a  defective  or  incumbered  title.  It  would  be 
unjust  to  require  him  to  take  a  bad  title  and  to  remit  him  to 
the  doubtful  chances  of  an  action  on  the  covenants  in  his 
deed,  with  the  risk  of  the  possible  insolven<gr  of  his  vendot. 
We  are,  therefore,  of  opinion  that  the  transcript  of  the  judg- 
ment was  properly  admitted. 

The  first,  second,  third,  seventh,  ninth,  and  eleventh  in- 
structions are  all  substantially  to  the  i^ame  effect.  They  state 
the  law  to  be  that  Collins  was  not  bound  to  accept  a  defective, 
doubtful  or  incumbe*^d  title,  and  that  it  was  thip-  duty  of 
Delashimutt  to  cause  the  convevanee  to  him  from  the  heirs  of 
Amanda  Delashmutt  to  be  recorded,  and  that  Collins  could 
not  be  required  to  accept  a 'conveyance  from  him  until  the 
conveyance  to  him  from  the  heirs  should  be  recorded.  We 
think  these  instructions  were  in  accordance  with  the  law  as 
declared  in  the  case  of  BurweU  v.  Jacksoii,  and  were  correct 
The  laws  of  this  state  provide  for  the  recording  of  all  con- 
veyances of  real  estate,  so  that  the  validity  of  titles  may  ap- 
pear from  the  inspection  of  the  records,    and   no  purchaser 
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can  be  required  to  go  forward,  and  eazn.plete  a  purdiaae  when 
the  title  of  his  vendor  does  not  appear  from  an  inspectiosx  of 
the  records.  The  presumption  is  that  all  canveyanoes  are 
duly  recorded,  and  the  fact  'that  the  record  fails  to  show  a 
conveyance  of  real  property  would  give  rise  to  the  presump- 
tion that  no  such  a  conveyance  is  in  existence.  This  presump- 
tion would  certainly  render  a  title  doubtful  when  such  a  con- 
veyance is  neccessary  to  its  validity.  Eespondent  having  as- 
certained that  the  title  to  a  part  of  the  land  was  in  the  heirs 
of  Amanda  Delashmutt,  and  having  made  search  in  the  of- 
fice where  a  conveyance  from  those  heirs  to  appellant  should 
have  been  recorded,  and  having  found  no  record  of  such  con- 
veyance, would  be  justified  in  coming  to  the  conclusion  that 
no  such  conveyance  existed,  and  in  rescinding  the  contract 
on  that  account.  This  is  the  extent  to  which  the  instnictioos 
referred  to  go. 

The  fourth  and  fifth  instructions  seem  to  be  founded  upon 
a  sta.te  of  the  evidence  not  disclosed  by  the  bill  of  exceptions. 
As  legal  propositions  they  are  correct  They  charge  the  jury 
that  if  appellant  intentionally  induced  respondent  to  believe 
the  title  bad,  and  to  rescind  the  contract,  respondent  ought  to 
recover.  They  but  state  the  principle  of  law  contained  in  sec- 
tion 765,  sub.  4,  of  the  code  of  civil  procedure,  that  wh^aever 
a  party  has,  by  his  own  declaration,  act  or  admission,  inten- 
tionally and  deliberately  led  another  to  believe  a  particular 
thing  to  be  true,  and  to  act  upon  such  belief,  he  shall  not,  in 
any  litigation  arising  out  of  such  dedaratian,  act  or  admis- 
sion, be  permitted  to  falsify  it.  The  sixth  instruction  goes 
merely  to  the  measure  of  damages,  and  while  we  are  satisfied 
that  it  correctly  states  the  law,  the  jury  having  found  a  ver- 
dict only  for  repayment  of  the  four  hundred  dollars  of  the 
purchase-money  advanced,  we  are  relieved  from  the  neoussity 
of  examining  it  more  closely. 

Defendant  below,  by  his  counsel,  requested  the  court  to 
give  to  the  jury  the  following  instruction,  whidi  was  re- 
fused :  "If  there  was  a  lien  on  the  hand  for  two  hundred 
and  fifty  dollars,  by  reason  of  a  judgment  lien,  and  Collins, 
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plaintiff,  did  not  insist  on  this  as  a  reasoii  for  reecinding  Qxe 
contract,  then  he  waived  this  obj^otiom."  At  first  view  this 
instruction  woald  seemi  to  be  a  correct  statement  of  the  law, 
but  on  esamining  it  as  applied  to  the  facts  in  this  case  we 
cannot  give  it  our  assent  If  Collins  had  the  right  to  rescind 
the  contract  on  account  of  its  violation  by  Delashmutt,  it  was 
not  necessary  that  in  his  notice  of  rescission  he  should  specify 
bleaches  which  were  as  much  in  the  knowledge  of  Delashmutt 
as  in  his  own.  If  he  had  gone  on  and  received  a  deed,  or  had 
done  any  act  towards  affirming  the  contract,  with  full  knowl- 
edge of  the  facts,  it  would  have  been  a  waiver,  but  on  the 
facts  assumed  by  the  instruction  he  did  nothing  of  the  kind. 
He  gave  notice  of  his  rescission  of  the  contract  He  was  re- 
quired to  do  no  more.  To  insist  that  he  waived  every  viola- 
tion on  the  part  of  appellant  of  the  contract  which  he  did  not 
specify,  would  go  so  far  as  to  deny  to  a  party  refusing  to  com- 
ply with  a  contract  every  defense  not  specified  in  his  refusal. 

There  was  no  error  in  the  modification  added  to  the  second 
instruction  requested  by  counsel  for  defendant  The  court 
gave  the  instruction  as  asked,  and  added  to  it  a  clause,  which 
was  correct  as  a  legal  proposition,  and  applicable  to  the  facts 
in  evidence. 

The  judgment  of  the  court  below  is  affirmed. 


LITCIAK  EVARTS,  Adm'r,  Appellant^  v.  G.  W.  STEGER,' 

et  al.,  Respondent 

RxioBiaKo  Wnmif  Ifstruhsivt. — ^A  court  of  equity  will  make  a  valid 
eontract  operate  according  to  the  intent  of  the  partiet;  hut  will 
not  give  effect  to  that  which  is  void  on  its  face. 

Ah  administrator's  bond  failing  to  express  any  sum  for  which  the  obli- 
gors were  bound,  and  no  blank  being  left  in  such  bond :  Held,  that 
such  bond  is  not  a  binding  instrument,  and  that  the  auretiea  therein 
aie  not  liable. 

Appeai.  from  Umatilla  County. 

This  id  a  suit  brought  by  appellant  in  the  circuit  court  of 
Umatilla  county. 
A  deon.uTrer  was  sustained  in  the  court  below  to  plaint- 
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iffs  oomplaint^  and  from  that  judgment  this  appeal  is  taken. 
Plaintiff  alkges  tliat  Jacob  Yarlett  died  intestate  April  20, 
1871,  and  that  defendant  Steger  was  appointed  administrator 
of  his  estate.  That  in  pursnance  of  such  appointanent, 
Steger,  as  principal  and  the  other  defendants  as  his  sureties, 
signed  an  infitrument  in  writing,  of  which  the  following  is  a 
copy. 

"Know  all  men  by  these  presents,  that  George  W.  Steger  as 
principal,  and  John  T.  Davis,  William  Penland,  Nelson 
Jones  and  John  T.  Hinton,  as  sureties,  are  held  and  firmly 
bound  unto  whom  it  may  concern,  for  which  payment,  well 
and  truly  to  be  made,*  we  bind  ourselves,  our  heirs,  executors 
and  administrators,  jointly  and  severally,  firmly  by  these 
presents.  Sealed  with  our  seals,  and  dated  this  twelfth  day 
of  June,  1871. 

"The  conditions  of  the  above  obligation  is  such  that  where- 
as the  above  bounden  George  W.  Steger  has  been  appointed 
administrator  of  the  estate  of  Jacob  Yartell,  deceased,  by  the 
order  of  the  county  judge  of  TTmatilla  county,  Oregon.  Now, 
therefore,  if  the  said  George  W.  Steger  shall  faithfully  per- 
form the  duties  of  his  trust  according  to  law,  then  this  obli- 
gation to  be  null  and  void ;  otherwise  to  be  and  remain  in  full 
force  and  effect'' 

Lacian  Evarts,  for  appellant: 

.  In  reforming  a  written  contract,  where  an  omission  hsB 
been  made  in  writing,  by  mistake,  the  court  does  not  extend 
its  terms.  It  merely  inserts  into  the  writing  one  or  more  pro- 
visions which  are  a  part  of  the  actual  contract,  bnt  which  the 
parties,  or  their  draftsman,  have  omitted  therefrom  by  mis- 
take. The  writing  is  not  the  contract  itself,  but  merely  the 
evidence  of  its  terms,  and  it  is  only  prima  facie  evidence  at 
that  (Civ.  Code,  sec*  682.)  The  doctrine  that  courts  of 
equity  will  reform  mistakes  against  sureties  is  well  settled. 
(51  Mo.  98;  1  John.  ch.  607;  6  Id.  ch.  302,  307,  309;  7 
Conn.  549;  41  N.  Y.  (2  Keyes)  530;  Free  in  Ch.  (Eng.) 
309;  3  Abb.  (N.  Y.)  App.  Dec.  654,  cited  in  4  Abb.  tJ.  S. 
Dig.  (N.  S.)  46'9(,  sees.  4  and  5;  24  Vt  187,  cited  in  13  U. 
S.  Dig.  226,  see.  46;  2  Haywood  (N.  C.)  cited  2  D.  S.  Eq. 
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Wg.  287,  «ec  78;  3  Iredell  Ch.  (N.  C.)  580,  cited  in  2  U. 
S.  Eq.  Dig.  284,  sec.  18;  11  GiU  &  J.  (Md.)  457,  cited  in  3 
TI.  S.  Eq.  Dig.  284,  sec  15.) 

The  complaint  clearly  shows  that  the  naistake  waa  mutual, 
so  far  as  it  is  necessary  that  such  a  mistake  should  he  mutual 
in  order  to  give  a  court  of  equity  jurisdiction  to  reform  it. 
''Where  a  party  who  is  to  execute  papers  in  consv4mmating  a 
contract,  draws  or  causes  or  procures  them  to  be  drawn  erron- 
eously, and  palms  or  puts  them  off  upon  the  opposite  party 
in  that  shape,  without  apprising  him  of  the  error  or  altera- 
tion, he  commits  a  fraud,  and  relief  in  equity  in  reforming 
the  instrument  may  he  had  on  the  ground  either  of  mistake  or 
fraud.''  (45  Barb.  478;  1  Peters,  13;  48  N.  Y.  424;  11 
Geo.  159,  cited  in  14  U.  S.  Dig.  211,  sees.  41-60;  Willard's 
Eq.  Jur.,  617;  19  Cal.  672.)  And  courts  of  equity  will 
sometimes  assume  jurisdiction  to  enforce  defective  instru- 
ments without  reforming  thenoi.  (5  Johns.  Ch.  225,  228;  15 
Xa.  Ann.  551,*  cited  in  23  TJ.  S.  Dig.  264,  sec  189.) 

Parties  to  a  fraud  are  entitled  to  no  favor  in  a  court  of 
equity,  and  if  the  suretiee,  or  any  of  them  acted  in  a  fraudu- 
lent manner,  as  is  alleged  in  the  tenth  paragraph  of  plain- 
tiff's oomjdaint,  that  fact  furnishes  an  additional  reason,  why 
they  should  be  held  liable  for  Steger^B  misconduct  Plain- 
tiff therefore  claims  that  the  court  erred  in  striking  out  said 
tenth  paragraph.  (7  Conn.  544,  549;  3  Band.,  S.  C.  671.) 
The  form  of  the  bond  or  undertaking  is  immaterial  provided 
it  substantially  meets  the  requirements  of  the  statute.  (15 
Peters,  290;  42  Barb.  528;  Code  of  1862,  sec  1056.)  Where 
words  of  inheritance  are  omitted  in  a  deed  by  the  ignorance 
or  mistake  of  the  draftsman,  a  court  of  equity  will  supply 
tbem.  (3  Jones  Eq.,  N.  C,  96.)  Where  both  parties  intend 
to  execute  an  instrument  which  shall  accomplish  a  certain  ob- 
ject, but  which,  through  the  ignorance  or  want  of  skill  of  the 
draftsman,  fails  to  do  so,  equity  will  reform  the  mistake,  no 
difference  whether  it  be  called  a  mistake  of  fact  or  of  law. 
(48  N.  Y.  424 ;.l  Peters,  18;  11  Geo.  169,  cited  in  14  U.  S- 
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Dig.  211,  sec.  31;  11  Ohio,  480;   8  Wheat   211;   1   Story's 
Eq.  Jut.,  sees.  136,  168,  172.) 

Where  a  surety  signs  a  bond  in  which  the  amount  of  the 
penalty  is  omitted,  that  amount  may  afterwards  be  inserted 
by  an  agent,  and  his  authority  for  so  doing  may  be  either  ex- 
press or  implied.  (53  Maine,  89;  31  Iowa,  272;  Code,  sec 
748.)  A  bond  in  which  the  amount  of  the  penalty  was 
omitted  perfected  and  set  up  in  equity.  (2  Hill  Ch.,  S.  C, 
6.) 

Dolphj  BroTuvugh,  Dolph  and  Simond,  for  respondents. 

It  is  held  by  the  courts  tliat  such  an  instrument  of  writing 
as  that  described  in  the  complaint  in  this  cause  is  void ;  that 
an  intended  bond  in  a  blank  penal  sum  is  a  nullity.  (Chvrch 
V.  Noble,  24  111.  291 ;  Case  v*  Pettee,  5  Gray,  27 ;  Lindley  v. 
Smith,  68  111.  250 ;  Drury  v.  Faster,  2  Wall,  33,  34 ;  1  Ab. 
Nat  Dig.  332,  sec.  8.) 

So  it  is  held  that  where  a  aherifPs  bond  was  signed  by  him- 
self and  sureties  the  amount  of  the  penalty  not  being  insert- 
ed, and  afterward  by  order  of  the  court  of  common  pleas  tiie 
words  '^fifteen  thousand"  were  inserted  in  the  blank  space 
left  for  that  purpose,  that  without  the  sum  inserted  the  bond 
is  of  no  validity,  and  that  such  blank  could  not  be  filled. 
(State  of  Ohio  v..  Boring,  15  Ohio,  507 ;  Famyidener  v.  Ann 
derson,  15  Ohio  St  473 ;  Preston  v.  Hull,  23  Grattan,  602.) 

An  agreement  to  answer  for  the  debt,  default  or  miscar- 
riage of  another,  must^  by  the  provisions  of  the  statute  of 
frauds,  be  reduced  to  writing,  and  if  one  intending  to  bind 
himself  as  surety  for  another,  execute  a  writing  which  is  in- 
valid, or  so  imperfect  as  to  fail  of  the  object  intended,  a  court 
of  equity  cannot  reform  such  contract,  or  compel  such  surety 
to  execute  a  valid  or  perfect  agreement,  upon  the  ground  that 
he  has  atteuLpted  to  do  so,  but  has  failed  of  accomplishing  his 
object  by  mistake  or  inadvertence.  (Ontario  Bank  v.  Jftim- 
ford,  2  Bart  Ch,  613 ;  Phelps  v.  Oarrow,  8  Paige  Ch.  822 ; 
Code,  p.  264,  sec.  775,  sub.  2;  Wing  v.  Terry,  6  HSU,  160; 
8  Pars,  on  Cont  397.) 
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By  the  Coart,  Boiss^  J. : 

It  is  alleged  in  the  ooznplaint  that  in  making  said  writing, 
by  mistake  immediately  after  the  word  "concern/'  the  words 
"in  the  gmn  of  ten  thousand  dollars,  payable"  to  whom  it  may 
concern,  were  omitted,  or  other  apt  words  expressive  of  the 
amoimt  which  the  parties  to  said  writing  attempted  and  in- 
tended to  become  bound ;  and  the  complaint  alleges  that  said 
defendants  intended  to  insert  said  words  in  said  instnunent^ 
and  to  have  them  remain  therein  at  the  time  of  the  execution, 
delivery  and  filing  by  them ;  and  further  alleges  that  said 
sureties  did  justify  under  oath  in  the  aggregate  in  the  sum  of 
ten  thousand  dollars.  The  question  presented  is :  1.  Whether 
a  court  of  equity  can  reform  this  instrument  by  inserting  the 
penalty.  The  appellant's  counsel  cites  51  Mo.,  which  main- 
tains the  proposition  that  a  court  of  equity  may  reform-  a 
bond  by  inserting  the  penalty,  but  that  case  did  not  directly 
involve  that  point,  as  it  was  not  the  point  in  the  case,  as  in 
that  case  there  was  a  blank  left  unfilled  in  the  bond.  The  case 
of  Wight  V.  Harris  J  31  Ind.,  and  all  the  other  cases  cited, 
were  cases  where  there  was  a  blank  left  in  the  bond,  which 
must  have  been  seen  and  recognized  when  the  bond  was 
signed.  The  court  held  that  the  blank  was  filled  by  the  au- 
thority of  obligors,  and  the  decisions  were  placed  on  the 
ground  that  the  obligors  knew  that  something  was  to  be 
added. 

The  writing  sought  to  be  reformed  in  this  case  has  no  opea 
blank  left  to  be  filled,  but  is  written  without  a  blank  opening 
on  its  face,  but  leaving  out  certain  words  usually  inserted  in 
a  bond,  and  which  words  so  left  out  are  vital  to  its  validity  as 
a  bond.  It  was  an  attempt  to  make  a  bond,  but  a  failure  to 
create  such  an  instrument  as  much  so  as  it  would  be  a  failure 
to  make  a  promissory  note  by  a  writing  a  promise  to  pay  any 
sum  of  money. 

The  bond,  as  it  is  now,  is  not  a  binding  instrument,  ren- 
dering the  sureties  liable  for  the  default  of  the  principaL 
Courts  of  equity  will  enforce  writfen  instruments  where  by 
the  mutual  mistake  p{  the  parties  in  a  matter  of  fact  the  in- 
strument cannot  be  enforced  as  the  parties  intended ;  but 
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such  courts  have  generally  refused  relief  when  an  obligation 
not  named  in  the  contract  to  be  reformed  is  .sought  to  be 
added;  or  where  the  original  contract  is  void,  and  conse- 
quently of  no  binding  force.  (Smith's  Lead.  Cases  in  Eq., 
vol.  2.) 

That  is,  a  court  of  equity  will  make  a  valid  contract  ope- 
rate according  to  the  intent  of  the  parties^  but  will  not  give 
validity  to  that  which  is  void  on  its  face.  Contracts  can  be 
reformed  by  courts  of  equity  to  carry  out  the  mutual  under- 
standing of  the  parties,  but  there  must  be  a  contract  to  re- 
form. 

In  this  case,  if  there  be  a  contract  it  is  in  parol,  for  the 
writing  set  out  in  complaint  is  no  contract.  (Pars,  on  Cont. 
397 ;  Church  v.  Noble,  24  HI.  291 ;  Case  v.  Patton,  6  Ga.  27, 
250 ;  Lindley  v.  Smith,  58  111.  — ;  State  of  Ohio  v.  Boring, 
16  Ohio,  507;  Id.  473.) 

The  court  is  asked  to  reform  this  parol  agreement  and 
make  it  a  written  contract  over  the  signatures  of  defendants, 
and  thereby  mak^  them  obligors  to  a  written  instrument 
which  they  never  signed,  for  the  alleged  reason  that  they  in- 
tended to  sign  such  an  instrument  If  the  court  assumes  this 
authority  in  this  case,  it  would  be  a  precedent  by  which  the 
court  can  be  asked  to  fill  up  and  insert  in  a  promissory  note  in 
which  no  sum  of  money  is  agreed  to  be  paid,  such  sum  as 
was  agreed  by  parol  should  be  inserted  so  as  to  attach  liability 
to  a  surety.  To  illustrate:  Suppose  A.  wishes  to  borrow 
money  of  B.,  and  it  is  agreed  by  parol  that  B.  will  loan  A.  one 
thousand  dollars  on  his,  A.'s,  note,  with  C.  as  surety,  and 
A.'s  note  is  attempted  to  be  drawn,  but  no  sum  of  money  is 
agreed  to  be  paid  in  said  note,  and  it  is  signed  by  B.  as  prin- 
cipal and  C.  as  surety.  It  is  clear  that  a  court  of  equity  can- 
not give  this  void  writing  validity  by  inserting  in  it  the  sum 
of  one  thousand  dollars,  and  mAke  it  a  good  note  against  the 
surety.  If  a  court  of  equity  can  do  this  it  can  charge  a  surety 
on  his  parol  agreement,  which  would  annul  the  etatate  of 
frauds. 

In  tlie  case  of  Prestan  v.  Hill  (23  Gratton),  the  name  of 
the  obligor  of  the  bond  was  blank  when  the  bond  was  signed 
by  the  surety,  and  the  name  of  the  obligee  was  inserted  by 
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the  principal,  and  money  obtained  on  it,  and  the  bond  was 
held  void  as  against  the  surety,  for  the  reason  that  the  instru* 
ment  when  he  signed  it  was  not  a  bond,  and  it  is  then  assert- 
ed that  to  fill  su^  blanks  would  be  in  effect  to  write  a  new 
oontrapt  over  the  signature  of  the  surety.  It  is  claimed  by  the 
appellant  that  the  defendants  were  guilty  of  a  fraud  in  im- 
posing this  imperfect  instrument  on  the  counly  court 

It  was  the  duty  of  the  court  to  examine  and  aj^rove  the 
bond.  Until  that  was  done  it  was  not  aecepted  and  no  lia- 
bility attached.  The  county  judge  is  supposed  to  have  un- 
derstood its  contents  and  decided  on  its  validity  and  suiB- 
ciency,  and  if  he  did  so  examine  it  and  pronounce  it  a  good 
bond,  then  it  was  an  error  in  his  judicial  judgment,  and  was 
an  error  of  law  and  not  of  fact 

If  the  county  judge  had  decided  this  paper  was  not  a  good 
bond,  and  still  had  granted  letters  of  administration  to 
Steger,  the  same  evils  would  have  ensued  to  the  estate  that 
Bxe  now  complained  of,  and  there  would  be  the  'same  justice 
in  reforming  this  instrument  as  now. 

But  sappoee  the  judge  had  discovered  the  invalidity  of  this 
instrument  and  called  the  attention  of  the  sureties  to  it,  and 
they  had  then  promised  him  that  if  he  appointed  Steger  ad- 
ministrator they  would  execute  a  bond  good  in  formi,  could  a 
ooort  of  equity  compel  them  to  do  it  by  inserting  in  this  in- 
strument the  words  asked  to  be  inserted  t  Such  a  principle 
would  not  be  contended  for;  for  that  would  be  clearly  turn- 
ing the  parol  promise  of  the  parties  into  a  written  contract, 
and  a  court  of  equity  has  no  such  power.  To  reform  this  in- 
strument would  be  extending  the  reformatory  powers  of  a 
court  of  equity  beyond  any  precedent  that  has  been  mention- 
ed by  counsel,  and  there  seems  to  be  much  doubt  as  to  the 
power  of  a  court  of  equity  to  reform  a  bond  by  filling  a  blank 
when  the  blank  was  open  on  the  face  of  the  iiustrument,  and 
must  have  been  known  to  the  obligors  when  they  signed  it 
And  the  aitthorities  are  not  uniform  on  that  subject,  and 
when  it  has  been  maintained  it  has  been  on  the  ground  that 
saoh  anihority  was  given  by  the  obligors.  .  In  this  ease  no 
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each  authority  can  be  implied  from  the  instrument^  there  be- 
ing no  blank  in  it  or  allegation  that  anything  was  to  be  added 
to  it 

We  think  that  the  decree  of  the  court  below  dismissing  the 
bill  should  be  a£5rmed. 


CITY  OP  EAST  PORTLAND,  Appellant,  y.   COUNTY 

OF  MULTNOMAH,  Respondent 

Act  of  Leoislatueb — CoNSTrrunoNAiJTT  or,  AnrxBiOD. — The  amend- 
ment to  the  city  charter  of  East  Portland,  approved  October  25, 
1872,  is  not  unconstitutional. 

Highways — ^Leoisiativb  Gontbol  Otbb. — ^The  paramount  and  primary 
control  of  highways  in  a  state,  and  of  streets  in  cities  is  vested 
in  the  legislature. 

Idkic — Control  over  Highways  may  bx  Delegated. — ^The  state  may 
transfer  its  control  of  streets  to  a  municipal  corporation  by  act  of 
the  legislature. 

Tax — ^Uniform,  when. — ^A  tax  ia  not  unconstitutional  when  it  is  equal 
and  uniform  throughout  the  taxing  district. 

Appeal  from  Mnltoomah  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  W.  Thayer,  for  the  appellant 

Raleigh  Stott,  District  Attorney,  and  0.  A.  BaU,  for  the 
veepondent 

By  the  Court  Mo  Abthxtb,  J. : 

By  an  amendment  to  the  act  incorporating  l2ie  oity  of 
East  Portland,  which  amendment  was  approved  October  25, 
1872,  it  was  provided,  among  other  things,  as  follows:  That 
the  territory  within  the  limits  of  the  cify  of  East  Portland 
should  be  thereby  excepted  out  of  the  jurisdiction  of  the 
county  court  of  Multnomah  county  upon  the  following  sub- 
jects, viz. :  To  divide  the  same,  or  any  part  thereof,  into  road 
districts^  or  to  appoint  supervisors  of  road  districts^  or  to  lay 
out,  open,  or  work  any  highway  therein.  The  amendonent 
also  exempts  the  inhabitants  of  said  cily  from  road  taxes,  and 
from  ajssessment  for  road  work,  providing  that  the  board  of 
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trustees  shall  assess  and  ooUect  annually  from  each  male  in- 
habitant,  over  twenty-one  and  under  fifty  years  of  age,  tihe 
sum  of  four  dollars,  to  be  applied  in  repairing  the  streetSw 

!N'otwithstanding  this^  the  oonnty  court  of  Multnomah 
county,  at  the  January,  term,  1876,  did  by  its  order  lay  off 
and  establish  certain  road  districts,  which  included  within 
their  limits  the  territory  lying  within  the  city  limits  of  East 
Portland. 

On  the  application  of  the  appellant  a  writ  of  reiriew  was 
granted  by  the  court  below.  This  writ  was  duly  returned 
with  a  full  and  coonplete  record  of  all  the  orders  and  journal 
entries  in  that  bdbalf  made  and  entered  by  the  county  courts 
which  show  that  the  said  county  court  established  certain 
road  districts,  extending  their  boundaries  and  jurisdiction 
over  the  limits  of  the  city  of  East  Portland.  After  argument 
had  the  court  below  aJB^rmed  in  all  respects  the  action  of  the 
county  oourty  and  reiidered  judgment  dismissing  the  writ  at 
appellant's  cost  From  this  judgment  the  city  of  East  Port- 
land appeals  to  this  court 

It  is  claimed  upon  the  part  of  the  respondent  that  the 
amendment  referred  to,  which  excepts  the  territory  of  the 
city  of  East  Portland  out  of  the  jurisdiction  of  the  county 
court  of  Multnomah  county,  for  the  pnrposes  enumerated,  is 
invalid  for  that  it  oonflicts  with  tiie  constitution  of  the  state, 
which  inhibits  the  passage  of  special  or  local  laws  for  laying, 
opening  and  working  on  highways  for  the  election  or  appoint- 
ment of  STxpervisors;  for  vacating  road^  town  plats,  streets, 
alleys  and  public  squares,  and  for  the  assessment  and  collec- 
tion of  taxes  for  state,  county,  township,  or  road  purposes. 
(Art.  IV,  sec  28.  subds.  7,  8,  10.)  And  also  that  the  author- 
ity vested  in  the  trustees  to  assess  and  collect  the  annual  sum 
of  four  dollars  from  each  male  inhabitant  of  said  city  be- 
tween the  ages  and  for  the  purposes  designated,  is  violative 
of  the  provision  of  the  constitution  which  declares  that  the 
l^slative  assembly  shall  provide  uniform  and  equal  rate  of 
assessment  and  taxation.     (Art  IX,  sec  1.) 

In  order  to  decide  this  question  we  are  obliged  to  look 
further  into  the  constitution  to  ascertain  whether  thane  be 
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not  some  other  provision  bearing  upon  this  case  and  tonehing 
these  matters;  and  if  so,  to  construe  the  applicable  clauses 
with  reference  to  each  other^  so  that  all  may  operate  within 
their  respective  spheres  to  accomplish  their  ascertained  pur- 
poses. 

The  first  then  that  challenges  attention  and  consideration 
is  the  one  declaring  that  corporations  may  be  formed  nnder 
general  law,  but  shall  not  be  created  by  special  laws  except 
for  municipal  purposes.  (Art  XI,  sec  2.)  Acting  under 
the  authority  of  this  section  the  legislative  assembly  in  1870, 
by  special  act,  erected  the  municipality  of  East  Portland,  and 
in  1872  passed  the  amendment  now  claimed  to  be  unconstitu- 
tional. 

Having  the  very  highest  authority  for  the  erection  of  the 
nnmicipality,  we  need  look  no  further  into  the  matter  of  its 
creation.  The  question  that  meets  us  after  passing  the  thres- 
hold of  the  case  is,  what  powers  could  the  legislature  lepose 
in  the  municipality,  and  over  what  matters,  if  any,  could  it 
give  exclusive  authority.  It  admits  of  no  controversy  that 
under  the  most  general  acts  of  incorporation  cities  are  anmed 
with  the  amplest  authority  over  matters  pertaining  to  police 
and  public  health.  By  special  legislative  enadanent  the  mu- 
nibipalil7  is  vested  with  power  to  impose  taxes  for  the  gen- 
eral purposes  of  local  community  government  and  they  are 
permitted  to  exact  license  taxes  for  the  prosecution  of  var- 
ious pursuits  within  their  limits.  {State  v.  Burchard^  2  Or. 
78 ;  State  v.  Bird,  S.  C.  1872.)  In  these  cases  power  was  con- 
ferred upon  the  city  of  PorUand  and  the  city  oi  Corvallis  to 
exact  a  license  tax  from  all  .persons  within  the  city  limits  who 
desired  to  sell  liquor  in  less  quantities  than  one  quart,  and 
by  the  acts  of  the  legislature  such  peraons  were  exempted 
from  the  operation  of  the  general  license  law  of  the  state. 
Legislation  of  this  character  has  always  been  thought  neces- 
sary to  enable  the  municipal  authorities  to  oonduct  the  local 
governments  without  embarrassment,  which  would  certainly 
overwhelm  them  if  necessary  funds  could  not  be  raised  by 
getieral  tax  or  special  license  tax. 

Another  power  equally  necessary   to  the  existence  of   a 
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inTmicipal  oarporation  is  that  which  enableft  it  to  cofntrol  the 
streets  and  alleys  within  its  limits.  Opening,  grading,  drain- 
ing, leveling,  and  repairing  streets  and  alleys,  are  objects 
which  can  never  be  snocessfuUy  attained  by  the  most  rigid 
enforoement  of  the  general  road  laws  of  a  state.  The  per- 
sons most  directly  interested  in  the  benefits,  and  comfortB 
flowing  from  improvem-ente  of  that  character,  are  those  who 
live  in  cities,  and  natural  justice  wonld  seem  to  demand  that 
they  have  entire  control  thereof.  The  paramount  and  pri- 
mary control  of  the  highways  of  a  state,  including  the  streets 
in' cities,  is  vested  in  the  legislature  (Dillon  Muni.  Corp., 
sec.  638),  and  there  can  be  no  other  safe  and  judicious  rule 
laid  down  than  that  where  the  legislature  sees  fit  to  yield  con- 
trol of  the  streets  and  alleys  of  a  city  to  the  corporate  anthori- 
ties,  they  will  be  upheld  in  exercising  that  control. 

There  is  an  obvious  and  verv  decided  difference  between 
streets  and  alleys  in  a  city,  and  roads  and  highways  travers- 
ing the  rural  districts,  and  it  is  to  these  last  that  subdivision 
7  sec.  23  of  art  IV  of  the  constitution  applies  and  is  limited. 
The  very  object  of  granting  city  charters  is  to  give  ri^ts  and 
powers  not  possessed  by  the  public  corporations^  libe 
oouirtaes  created  by  general  law.  When  complete  jurisdiction 
over  a  subject  has  been  given  to  a  city,  as  for  instance  the  im- 
provements of  streets,  the  general  laws  of  the  state  in  regard 
to  roads  and  road  labor  in  counties  and  road  districts,  ceases 
to  be  applicable  as  soon  as  the  city  exercises  its  powers.  (Dill, 
on  Muni.  Corp.,  sec.  534.) 

The  primary  and  paramount  control  of  the  streets  having 
been  vested  in  the  legislature,  and  that  body  having  by  spec- 
ial act  and  in  general  terms  given  up  its  jurisdiction  thereof 
to  the  city,  the  city  may  and  should  cantro}  them.  Any  other 
conclusion  than  this,  and  the  one  alreridy  reached,  would 
abridge  the  authority  of  the  legislative  assembly  invested  by 
art  XI,  sec.  2  of  the  constitution,  by :  preventing  that  body 
from  investing  miunicipal  corporations  with  one  of  the  very 
powers  necessary  to  the  end  of  efficient  municipal  govern- 
ment 
6  Oregoor^  ' 
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We  pass  now  to  the  ocmaideration  of  the  question  whether 
the  ajnendment  of  1872  conflicts  with  this  clause  of  the  oon- 
stitution^  which  declares  that  all  taxes  shall  be  equal  and  uni- 
form. (Art  IX)  sec.  1.)  The  equal  and  uniform  taxation 
clause  has  frequently  been  considered  by  the  courts.  The  re- 
sult of  the  decisions,  as  stated  by  Mr.  Cooleyy  (Con.  Lini. 
494^  502, )  is  that  the  tax  must  be  uniform  throughout  the 
taxing  district  A  state  tax  is  to  be  apportioned  through  the 
state ;  a  county  tax,  through  the  county ;  a  city  tax,  through 
the  city.  If  the  rule  of  apportionment  is  uniform  through- 
out the  taxing  district,  the  constitutional  provision  ia  not  vio- 
lated. The  object  of  the  constituticmal  proviBion  is  simply 
that  one  proportion  of  a  community  shall  not  be  compelled  to 
contribute  an  unequal  share  of  a  fund  and  a  more  favored 
class  be  proportionally  relieved.  In  this  case  no  such  result 
has  been  attained.  The  inhabitants  of  the  surrounding  road 
districts  are  not  compelled  to  contribute  any  greater  tax  than 
before  the  jurisdiction  of  the  county  oourt  over  the  cily  of 
East  Portland  was  suspended. 

Judgment  reversed,  and  the  proceedings  complained  of  di- 
nuUed. 


NoTB — ^Thit  decUion  was  affirmed  In  the  cue  ot'Tke  CitY&f  Astarim 
V.  Ciaiso^  Coumtyy  decided  at  the  December  term,  1877.  '^^e  question 
presented  in  the  two  cases  being  identical,  the  latter  case  Is  not  reported. 


♦AMOS  XINT>ERWOOD,  Respondent,  v.  FRENCH  k 

MOODY,  Appdlantsw 

FoBMEB  Adjudication — Reoobd  C6Nci.nsiVB  as  to. — The  defendants 
pleaded  a  former  adjudication.  Plaintiff  replied  that  the  matters 
adjudicated  in  the  former  action  wase  not  the  aame  matters  set  up 
on  the  complaint  in  this  action :  J7eld,  that  it  was  error  to  permit 
the  jurors  in  the  former  trial  to  testify  that  the  cause  of  action  in 
the  pending  cause  was  not  passed  upon  by  the  jurjr  in  the  former 
trial,  it  appearing  from  the  record  that  it  was  in  issue  in  tke  f<»]B- 
er  action. 

Appeal  from  Polk  County. 

The  facts  are  stated  in  the  opinion  of  the  oonrt^ 

*See  25  Am.  Rep.  600. 
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B.  Witten  and  W.  W.  Thayer,  for  appellant: 

The  oDuit  below  erred  in  admitting  parol  testimony  to  ex- 
plain the  judgment  and  judgment-roll  in  the  former  action, 
the  record  itself  being  conclusive  as  the  matters  there  tried. 

In  order  to  avoid  the  effect  of  the  bar,  the  circuit  court  al- 
lowed the  proof  excepted  to^  and  the  jury  therefore  disregard- 
ed it.  The  ruling  in  effect  allowed  the  plaintiff  to  split  an 
entire  demand.  This  was  erroneous.  Leaving  out  of  this 
case  the  spedal  damages  for  the  wood-boat  and  the  wood- 
chuteSy  the  causes  of  action  are  identical,  and  if  so,  it  was  a 
comrplete  bar.  (2  Pars,  on  Cont,  234,  note;  Freem.  on 
Judg.,  246 ;  86  Cal.  28 ;  19  Wend.  207 ;  81  Wend.  881 ;  Code 
256,  sec.  726;  6  Hill,  54;  Broom's  Leg.  Max.,  830;  11  N. 
Y.  548;  42  CaL  371;  16  Wend.  583.) 

Even  in  cases  of  tort,  a  party  cannot  split  an  entire  de- 
mand. (15  John.  432.)  Becoveiy  is  a  bar,  notwithstanding 
part  of  the  account  was  left  out  by  mistake.  (11  John. 
630.) 

Wheore  a  demand  of  a  party  has  been  submitted  to  the  jury, 
and  they  see  fit  to  disallow  it,  either  for  want  of  suflScient 
proofs  or  for  any  other  cause,  a  verdict  and  judgment  there- 
on is  conclusive,  and  the  same  demand  is  forever  barred.  (16 
John.  157;  2  Id.  210;  15.  Id.  432.)  All  damages  accruing 
from  a  single  wrong,  though  at  different  times,  make  but  one 
-cause  of  action.  It  goes  against  actions  for  the  same  wrong, 
and  against  several  actions  on  the  same  contract  (Bender- 
nayle  v.  Cocks,  ife  Wend.  216.)  Parol  testimony  in  courts 
of  record  is  inadmissible  to  contradict  the  record.  (8  Com. 
178.) 

John  C.  Caaiwright  and  N.  H.  Oaies,  for  respondent: 

Sespondent,  by  his  attorneys,  claims  that  the  court  below 
-did  not  err  in  allowing  parol  evidence  to  rebut  the  record, 
or  to  explain  the  same,  the  question  as  to  a  former  recovery 
was  in  issue,  and  was  a  question  of  fact  for  the  jury  to  de- 
cide. (1  Greenl.  on  Ev.,  sees.  532,  533;  1  Hill;  540;  1 
Keman,  420 ;  2  Hill,  481 ;  Civ.  Code,  255,  subd.  2,  sees. 
723,  726 ;  30  CaJ.  229 ;  33  Cal.  74 ;  Smith's  Lead.  Cas.  573, 
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668,  669,  e7a;  1  Cal.  Dig.,  tit  estoppel;  Freem.  on  Jndg., 
218,  sees.  256,  267,  259,  273,  274;  17  Ala.  133;  26  Id.  594; 
Doty  V.  Brovm,  4  Com.  71 ;  DaAjis  v.  Talcat,  14  Bar*  511 ; 
Herman  on  Estoppel,  sees,  73,  74. ) 

By  the  Court,  Watson,  J. : 

The  errors  assigned  appear  in  the  bill  of  exoeptiona.  The 
complaint  sets  up  a  contract  made  between  plaintiff  and  de- 
fendants, August  1,  1874,  in  which  plaintiff  agreed  to  fur- 
nish and  deliver,  and  defendants  agreed  to  receive  and  pay 
for,  at  Underwood's  ferry,  on  the  Columbia  river,  one  thou- 
sand cords  of  fir  wood,  to  be  delivered  daily,  Sundays  exoept- 
ed,  as  needed  by  the  defendants  for  the  steamboat  then  owned 
and  run  by  them  on  the  Columbia  river.  Defendants  agreed 
•to  pay  tor  the  wood  so  furnished  three  dollars  and  fifty  cents 
per  cord,  in  gold  coin.  Plaintiff  entered  upon  the  perform- 
ance of  the  contract  on  his  part,  and  at  an  expense  of  two 
hundred  dollars  constructed  a  dock  or  boat,  and  at  an  expense 
of  seventy-five  dollars  oonstnicted  a  chute,  in  order  to  deliver 
the  wood.  That  he,  before  the  twenty-sixth  day  of  February, 
1875,  delivered  to  defendants  under  the  contract  four  hun- 
dred oords  of  wood,  which  they  received  and  paid  for.  That 
he  has  also  received  compensation  for  one  hundred  and. 
eighty-three  cords  of  wood,  which  was  to  have  been  delivered 
from  Februajy  27,  1876,  to  May  8,  1875.  That  on  the  eighth 
day  of  May,  1875,  he  had  the  balance  of  said. wood,  amount- 
ing to  four  hundred  and  seventeen  cords  in  his  possession  at 
Underwood's  landing,  and  was  ready,  and  willing:  and  offered 
to  deliver  the  same,  but  that  defendants  failed  and  neglected 
to  receive  or  pay  for  it.  He  claims  damages  in  the  sumi  of 
fourteen  hundred  and  fifty-nine  dollars  and  fifty  cents,  for 
defendants'  failure  to  receive  and  pay  for  the  wood,  and  two 
hundred  and  seventy-five  dollars  for  the  dock  and  chute. 
The  answer,  with  other  defenses,  alleges  that  on  the  eighth 
day  of  May,  1875,  plaintiff  commenced  an  action  in  the  cir- 
cuit court  for  Wasco  countv  against  defendants  for  the 
identical  same  cause  of  action,,  and  to  recover  the  damages 
claimed  in  this  action  in  consequence  of  defendants'  refusal 
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to  receive  said  wood  aad  termJiiatioii  of  said  agreement.  That 
isaue  was  duly  joined  in  said  action;  and  that  at  the  June 
term,  1875,  of  said  courts  the  cause  was  tried  before  the 
court  and  a  jury,  and  plaintiff  recovered  a  judgment  thereitt 
against  defendants  for  the  sum  of  two  hundred  and  sevenly- 
four  dollars  and  fifty  cents,  which  judgment  they  plead  as  a 
bar  to  a  recovery  in  this  action. 

Plaintiff,  for  a  reply  to  so  much  of  the  answer  as  sete  up 
a  former  adjudication,  denies  that  the  former  action  was  for 
the  same  identical  cause  of  action,  or  to  reoover  the  same 
damages  claimed  in  this  action,  or  that  the  damages  claimed 
in  this  action  were  adjudicated  or  passed  upon  in  said  action. 
That  the  judgnoent  therein  was  for  different  wood,  and  not 
for  the  four  hundred  and  seventeen  cords  sued  for  in  this  ac- 
tion. That  all  the  damiages  claimed  in  this  'action  accrued  af- 
ter  the  commencement  of  the  former  action.  At  the  trial  de- 
fendants offered,  and  the  court  admitted  in  evidence,  the  com- 
plaint, answer,  reply  and  journal  entries  in  the  former  action 
described  in  the  pleadings. 

The  defendants  having  rested  their  ease,  plaintiff  intro- 
duced as  a  witness  J.  H.  Shastain  who  had  been  a  juror  in  the 
former  trial,  and  asked  him  the  following  question:  ''Did 
the  jury  in  the  case  of  Amos  Underwood  v.  J5.  M.  French  and 
Z.  F.  Moody,  tried  in  this  court  at  the  June  term,  1875,  as- 
sess the  damages  upon  all  the  wood  (mentioned  in  that  ease  in 
plaintiff's  complaint,  or  only  on  one  hundred  and  eighty- 
three  cards  thereof.''  The  defendants  objected,  and  their  ob- 
jection being  overruled  by  the  court  excepted  to  the  ruling. 

The  witness  then  stated  in  response  to  the  question  that 
the  jury  assessed  damages  on  one  bimdred  and  eighty-three 
cords  of  wood  only  at  one  dollar  and  fifty  cents  per  cord  for 
the  one  hundred  and  eighty-three  cords.  Two  other  witnesses, 
also  jurors,  testified  under  like  exception  substantially  the 
same  as  Shastain.  The.  jury  found  a  verdict  in  favor  of  the 
plaintiff  for  the  sum  of  nine  hundred  and  thirty-five  dollars 
and  seventy-five  cents,  and  the  court  rendered  a  judg- 
ment for  plaintiff  in  accordance  with  the  verdict.  De- 
fendant appeals  to  this  court.  The  only  error  assigned  is  that 
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the  court  erred  in  permitting  the  witness  Shastain  to  testify 
that  the  jury  only  assessed  the  plaintiff^s  damages  upon  one 
hundred  and  eighty-three  cords  of  wood.  The  def aidants,  to 
sustain  their  plea  of  a  former  adjudication,  had  introduced 
the  record  of  the  former  trial. 

It  is  dear  from  a  mero  inspection  of  the  record  that  the 
eame  cause  of  action  was  presented  in  the  former  action  as  in 
the  one  now  under  review.  The  same  contract  is  set  up ;  the 
same  breach  is  relied  upon  and  the  same  damages  are  claim- 
ed. In  the  former  action  the  entire  claim  wa«  controverted 
by  the  answer;  issue  was  joined  and  a  trial  had,  and  a  ver- 
dict and  judgment  rendered  in  favor  of  the  plaintiff. 

The  complaints  in  each  action  daim  damages  for  defend- 
ant's failure  to  receive  and  pay  for  all  of  the  balance  of  the 
one  thousand  cords  of  wood  not  paid  for  before  May  8,  1875. 
The  only  difference  is  that  plaintiff  in  this  action  undertakes 
to  give  defendants  credit  for  the  amount  recovered  in  the  for- 
mer judgment  as  a  payment  for  one  hundred  and  eighty-three 
cords  of  wood,  and  that  he  claims  in  addition  damages  for  the 
dock  and  chute  constructed  to  enable  him  to  cany  on  the  busi- 
ness of  delivering  the  wood.  This  damage  certainly  accrued 
before  the  commencement  of  the  former  action,  and  no  evi- 
dence was  offered  to  show  that  it  was  not  considered  in  that 
action. 

An  inspection  of  the  record  leaves  no  doubt  that  the  dam- 
ages for  defendant's  failure  to  receive  and  pay  for  all  the 
wood  claimed  for  in  his  complaint  in  this  action  were  adju- 
dicated in  the  former  action. 

Can  parol  evidence  be  properly  admitted  to  contradict  the 
record,  and  show  that  matters  directly  put  in  issue  by  the 
pleadings  in  the  former  action  were  not  considered  by  the 
jury  in  finding  their  verdict  in  that  action  ?  We  think  not. 
The  plaintiff  having  presented  his  entire  claim  in  the  former 
action,  and  defendant  having  controverted  it,  and  the  issues 
joined  having  been  tried,  he  should  not  in  this  action  be  per- 
mitted to  show  by  parol  evidence  either  that  he  failed  in  his 
evidence  in  that  action,  or  that  the  jury  did  not  try  the  issues 
they  were  sworn  to  try,  or  did  not  consider  the  evidence  of- 
fered.    (Freeman  on  Judg.,  sec,  272.)     To  admit  parol  evi- 
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deuce  to  show  that  what  is  dearly  shown  by  the  record  to 
have  been  in  issue  was  not  in  fact  tried^  would  be  to  contra- 
dict the  record  by  parol  evidence.  (Preeman  on  Judg.,  sec 
275.) 

Parol  evidence  is  admitted  to  identify  the  subject-matter, 
where  an  inspection  of  the  whole  record  leaves  it  doubtful 
whether  the  same  subjectrmatter  was  passed  upon  (2  Greenlf. 
on  Ev.,  sec  632),  but  not  to  contradict  the  record  where  it  is 
not  doubtful. 

The  principle  contended  for  in  this  case  would  go  further 
than  merely  to  show  that  an  issue  joined  by  the  pleadings  was 
not  tried  by  the  evidence^  and  would  seek  to  show  not  what 
was  presented  to  the  jury,  but  what  was  considered  by  them. 
No  case  cited  by  counsel  or  found  by  us  goes  that  length. 

Such  a  rule  would  permit  every  case  once  tried  to  be  tried 
over  again  as  often  as  a  part  of  the  jurors  who  tried  it  could 
be  found  to  testify  thfit  some  of  the  issues  submitted  to  them 
were  not  considered  in  their  deliberations.  It  is  further  open 
to  the  objection  that  it  admits  the  evidence  of  the  jurors  to 
impeach  their  own  verdict 

The  judgment  of  the  court  below  will  be  reversed. 


BISHOP  A.  BAILEY,  Respondent,  v.  JOHNSON  WIL- 
LIAMS, Appellant 

SxTHMONB — ^Process — ^A  suininons  used  to  bring  a  defendant  into  the 
circuit  court  is  not  process  within  the  meaning  of  section  1166,  and 
need  not  run  in  the  name  of  the  state. 

IklsoenoNAET  Qsdeb  kot  Rxtiewablb. — The  granting  of  an  order  toset 
aside  a  default  is  in  the  sound  diacretion  of  the  court,  and^uch 
order  should  not  be  disturbed  on  appeal,  unless  it  clearly  appears 
that  there  was  an  abuse  of  discretion  in  allowing  it. 

Appeat.  from  Clatsop  County. 

The  process  issued  in  this  action,  purporting  to  be  a  sum- 
mons, did  not  "run  in  the  name  of  the  state  of  Oregon."  Af- 
ter the  service  of  this  process,  a  judgment  by  default  was  en- 
tered against  the  defendant  Thereafter,  at  the  same  term  of 
the  court,  the  defendant  moved  the   court  to   set   aside   the 
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judgment,  and  for  leave  to  ansv^er^  and  filed  an  affidavit  of 
merits.  The  court  denied  the  motion,  and  the  defendant  ap^ 
peals  from  the  judgment,  and  from  the  order  of  the  ooort 
overruling  the  motion  to  set  aside  the  aasxie  and  allow  de- 
fendant to  answer. 

W.  W.  Upton,  for  appellant 

Milton  Elliott,  for  respondent. 

By  the  Court,  Pmm,  C.  J. : 

It  is  inaisted  by  counsel  for  appellant  that  the  summons 
served  on  the  defendant  in  this  oase  is  void,  for  the  reason 
that  it  did  not  run  in  the  name  of  the  "State  of  Oregon.** 
Section  1166  of  the  code  is  in  these  words:  "All  process  au- 
thorized by  this  code  to  be  issued  by  any  court  or  oflScer  there- 
for, shall  run  in  the  name  of  the  state  of  Oregon,  and  be 
signed  by  the  officer  issuing  the  same ;  and  if  such  process  be 
issued  by  a  clerk  of  a  court,  he  shall  affix  thereto  his  seal  of 
office."  If  a  summons  is  a  process  authorized  by  the  code  to 
be  issued  by  a  court  or  an  officer  thereof,  it  is  a  process  with- 
in the  meaning  of  the  above  section,  and  would  be  void  unless 
it  runs  in  the  name  of  the  state  of  Or^on.  Ordinarily  a 
summons  is  understood  to  be  included  under  the  head  of  a 
process,  but  our  code  has  defined  what  the  requisites  of  a  sum- 
mons shall  be,  and  consequently  it  becomes  necessary  to  con- 
sult its  definition,  in  order  to  ascertain  what  constitutes  a 
summons.  Section  51  of  the  code  reads  as  follows:  "The 
sunmnons  shall  contain  the  name  of  the  court  in  which  the 
complaint  is  filed,  the  names  of  the  parties  to  the  action,  and 
the  title  thereof.  It  shall  be  subscribed  by  the  plaintiff,  or 
his  attorney,  and  directed  to  the  defendant,  and  shall  require 
him  to  appear  and  answer  the  complaint,  as  in  this  section 
provided,  or  judgment  for  want  thereof  will  be  taken  against 
him." 

The  summons  contained  in  this  record  contains  all  the  re- 
quisites of  the  preceding  section,  but  it  does  not  run  in  the 
name  of  the  state  of  Oregon. 

By  an  inspection  of  this  section  it  will  be  seen  that  it  is  not 
required  to  be  issued  by  a  court,  or  an  officer  thereof.  It  may 
be  signed  by  the  plaintiff  or  his  attorney.    An  attorney  in  one 
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sense  is  an  offioeir  of  tbe  eonrt)  but  not  within  the  meaning  of 
section  1166.  We  think  a  summons,  when  used  in  the  cir- 
cuit court,  is  not  a  process  within  the  meaning  of  section 
1166  by  the  code,  and  therefore  need  not  be  in  the  name  of 
the  state  of  Oregon. 

The  judgment  in  tiiia  caae  waa  rendered  by  default  for 
want  of  an  answer,  and  in  a  few  days  after  it  was  rendered 
it  appears  that  the  defeaidant  filed  a  motion,  accompanied  by 
an  affidavit  to  set  aaide  the  default  ajid  to  be  allowed  to  file 
an  answer.  This  motion  was  denied  by  the  oourt^  and  this 
ruling  of  the  court  is  assigned  as  error.  This  was  a  matter 
which  rested  wholly  in  the  sound  discretion  of  the  court  be- 
low, and  should  not  be  disturbed,  unless  it  can  be  shown  that 
that  discretion  was  clearly  abused.  (White  v.  The  North- 
wed  Stage  Compawy,  5  Or.  99.)  And  it  was  further  held  by 
this  court  in  the  case  just  referred  to,  "that  a  motion  to  open 
up  a  default  and  to  set  aside  a  judgment  should  be  accom- 
panied with  a  copy  of  a  verified  answer,  which  the  party  do- 
sires  to  be  pennitted  to  file,  so  that  the  court  may  judge 
whether  there  be  a  meritorious  defense.*' 

It  appears  from  the  record  before  us  that  appellant  failed 
to  comply  with  this  rule  of  practice,  and  we  are  unable  to  dis- 
oover  any  abuse  of  judicial  diBcretion  in  the  court  below. 

There  being  no  substantial  error  in  this  record,  the  judg- 
ment of  the  court  below  is  affirmed. 


ADOLPH  WOLF,  Eespondent,  v.  B.  M.  SMITH, 

App^llaiitb 

TBAKSGBm  ON  A^VEhit — LosT  RscoBds. — An  appellant  miist  bring  into 
the  appellate  eourt  a  perfect  record.  In  case  of  leas  or  destruction 
of  originals,  they  may  be  supplied  by  copies  embracing  every  paper 
necessary  to  show  that  the  original  and  the  appellate  tribunal  had 
jurisdiction. 

Appbai.  from  Polk  County. 

The  facte  are  stated  in  the  opinion  of  the  Court 

N.  L.  Butler,  P.  0,  Sullivan  amd  B.  8.  Strahan,  for  appel- 
lant 
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John  Kelsay  arid  J.  J.  Daley,  for  respondenl 

By  the  Courts  MoAbthub,  J. : 

This  case  was  originally  oommenoed  in  the  ocranty  oonrt  of 
Polk  county,  where  a  trial  was  had,  which  resulted  in  a  ver- 
dict and  judgment  for  appellant  From  that  judgment  the 
respondent  appealed  to  the  circuit  court  When  the  case  was 
called  aflSdavits  were  filed  showing  the  loss  of  the  papers,  and 
under  section  503  of  the  code  an  order  waa  made  pemutting 
the  substitution  of  copies.  Pursuant  to  said  order,'  what  are 
described  as  ^^substantial  copies  of  the  pleadings  in  said  ac- 
tion,'' were  filed,  A  trial  was  then  had,  which  resulted  in 
favor  of  respondent  The  affidavit^  alluded  to  set  forth  that 
a  notice  of  appeal  and  an  undertaking  had  been  filed,  and 
were  among  the  lost  papers.  The  jurisdiction  of  the  court 
depended  upon  the  service  of  a  notice  of  appeal,  and  the  fil- 
ing of  the  original  thereof,  with  proof  of  service  indorsed 
thereon,  and  the  filing  of  an  undertaking. 

There  was  no  copy  of  either  substituted  for  the  lost  origi- 
nalS|  hence  there  is  nothing  in  the  record  to  show  that  the 
court  had  jurisdiction.  The  fact  that  the  parties  appeared, 
and  that  the  cause  was  thereupon  heard  and  determined  in 
the  circuit  court,  cannot  be  taken  as  curing  the  defect  In 
Oliver  v.  Harvey,  6  Or.  361,  it  was  held  that  even  a  waiver 
of  filing  the  notice  of  appeal  by  stipulation  is  not  equivalent 
to  filing  the  same,  and  that  consent  cannot  confer  jurisdic- 
tion. The  appeal  is  jurisdictional,  and  must  be  taken  in  the 
mode  prescribed  by  the  code  (29  Cal.  461),  the  appellant 
must  bring  into  the  appellate  court  a  perfect  record  (27  Ind. 
1),  and  where  the  record  is  loBt  or  destroyted  copies  of  every 
paper  and  pleading  necessary  to  give  jurisdiction,  and  to  en- 
able the  court  to  properly  hear  and  detennine  Ibe  case,  must 
be  supplied. 

Judgment  xeveraed. 


) 


Dec.  1876]  Nujwe  v.  JusTua  ?5 

GEORGE  NURSE,  Appellant,  v.  WILLIAM  JUSTUS, 

Respondent, 

GosTs  AND  DisoxmsiiCENTS — Statutks  Cokstbitbd. — Section  539  of  tbe 
code,  relating  to  costs  and  disbursements,  applies  to  cases  originally 
commenced  in  the  circuit  courts.  Section  542  goyems  in  cases 
brought  to  these  courts  by  appeaL 

Appeal  from  Jackson  Connty, 

This  action  waa  originally  tried  and  determined  in  the 
justice's  court  for  Jacksonville  Precinct,  Jackson  county, 
Oregon.  Nurse  recovered  a  judgment  against  Justus  for 
twenty-one  dollars,  together  with  his  disbursements,  taxed  at 
twenty-one  dollars  and  thirty-five  cents.  Justus  appealed  to 
the  circuit  court  The  cause  was  tried  therein  by  a  juiy,  and 
Nurse  had  a  verdict  for  twenty-one  dollars.  Thereafter,  on 
said  verdict,  the  court  rendered  judgment  in  favor  of  Nurse 
for  twenty-one  dollars  and  the  disbursements  in  the  justice's 
conrt,  taxed  at  twenty-one  dollars  and  thirty-five  cents,  and 
at  tlie  same  time  rendered  judgment  in  favor  of  Justus  for 
his  costs  and  disbursements  sustained  in  liie  cireuit  court,  and 
taxed  at  seventy-three  dollars  and  ei^ty-six  cents.  From 
this  judgmieBit  in  favor  of  Justus^  this  appeal  is  taken* 

Thayer  &  Williams,  for  appellant 

There  was  no  appearance  for  respondent 

By  the  Court,  MoAbthub,  J.: 

The  record  presents  but  one  question.  When  an  appeal 
is  taken  to  the  circuit  court  from  the  justice's  court,  must 
the  judgment  recovered  in  the  circuit  court  be  in  excess  of 
fifty  dollars  before  the  appellate  court  can  adjudge  the 
recovery  of  costs  and  disbursements  to  the  prevailing  party  ? 
The  question  is  one  whidi  must  be  decided  by  construing 
and  applying  certain  provisions  of  the  code,  about  to  be 
referred  to.  We  are  of  opinion  that  section  589  does  not 
apply  to  cases  appealed  frem  the  justice's  courts;  but  that 
such  cases  fall  within  and  are  governed  by  the  provisions  of 
section  542.  After  an  appeal  from  the  justice's  court  is 
perfected  the  action  onust  be  tried  anew  upon  substantially 
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the  same  issues  tried  in  the  court  below  (sec  533),  and  the 
manner  of  proceeding  is  the  same  as  if  the  action  had  been 
commenced  in  the  circuit  court  (Sec.  636,  subd.  3.)  These 
provisions  refer  to  the  formal  and  methodical  disposal  of  the 
action  as  such,  and  cannot  be  held  to  control  or  apply  to  the 
incidents  of  the  judgment,  as  costs,  disbursements,  etc  An 
appeal,  though  tried  anew,  cannot  be  regarded  as  a  matter  so 
entirely  independent  of  the  original  action  as  to  permit  of 
the  application  of  every  provision  of  the  code  that  might  be 
invoked  in  an  action  originally  begun  in  the  circuit  court  It 
is  not  a  new  action,  but  simply  a  retrial  of  an  action  in  an  ap- 
pellate tribunal  for  the  purpose,  theoretically,  of  correcting 
errors  of  the  inferior  court  It  is  only  in  cases  originally  be- 
gun in  the  circuit  court  that  the  provisions  of  section  539, 
as  to  costs  and  disbursements,  can  be  fairly  held  to  apply.  In 
appeals  tho.  provisions  of  section  642  must  govern.  Under  , 
this  latter  section  costs,  when  allowed  to  either  party  on  ap- 
peal, must  be  allowed  to  the  prevailing  party.  Nurse  was 
the  prevailing  party  upon  the  appeal,  and  was  therefore  enti- 
tled to  recover  his  costs  in  the  appellate  tribunal.  And  in 
this^  as  in  other  cases,  the  right  to  recover  disbursements  is 
incident  tp  the  recovery  of  costs.  Had  the  judgment  been 
modified,  the  allowance  of  costs  would  have  been  matter  of 
discretion,  but  as  the  case  stands  we  think  the  judgment  in 
favor  of  Justus  for  costs  and  disbursements  was  error. 
Judgment  reversed. 


HAWLEY  &  DODD,  Respondents,  v.  W.  H.  BINGHAM, 

Appellant. 

CoNTBAor— OoNDFTiON  PBKOSDBRT. — B.  executed  hi9  promiBSory  note  to 
H.  A  D.,  payable  January  16,  1876,  in  the  usual  form,  with  the  ad- 
dition of  the  following  words:  "The  above  note  is  given  upon,  and 
for  the  sole  consideration  that  tbe  said  Hawley  &  Dodd  have  agreed 
and  promised  that  upon  the  payment  of  tiie  said  note  at  maturity 
(time  being  of  the  essencr  of  tlie  contract),  they  will  sell  and  transit- 
fer  to  the  undersigned,  Bingham,  the  planing  machine  which  they 
have  this  day  entrusted  to  him:"  Heldy  that  the  promise  of  B.  was 
not  dependent  upon  the  promise  of  IT.  &  D.  to  sell  and  transfer  the 
machine  as  a  condition  precedent;  but  that  it  was  an  independent 
promise  to  pay. 
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Appeal  from  Yamhill  County. 

This  is  an  action  by  the  respondents  upon  a  promissory 
note  executed  by  the  appellant  in  their  favor.  The  note  is  in 
the  usual  form,  with  the  following  additional  stipulation: 

"The  above  note  ia  given  upon  and  for  the  sole  considera- 
tion that  the  said  Hawley,  Dodd  &  Co.  have  agreed  and  prom- 
ised that  upon  the  payment  of  said  note,  principal  and  in- 
teresty  at  maturity  (time  beitig  of  the  essence  of  the  contract) 
they  will  sell  and  transfer  to  the  undersigned  the  Lester  dou- 
ble-header planing  machine,  which  the  said  Hawley,  Dodd 
&  Co.  have  this  day  entrusted  to  the  care  of  the  under- 
signed.'' 

The  right  of  the  respondents  to  recover  was  resisted  upon 
the  ground  that  the  delivery  of  the  machine  in  question  was 
a  condition  precedent  to  such  right  The  respondents  recov- 
ered judgment,  and  the  appellant  brought  this  appeal 

B.  0,  Bradshaw,  Jos.  McCain,  and  Ramsey  <6  Hyde,  for 
appellant. 

W.  W.  Upton,  C.  B.  Upton  and  H.  Hurley  tor  respondent. 

By  the  Court,  Pbim,  C^  J. : 

It  is  daimed  that  the  ooniplaint  in  this  ^i&don  i^  hsA  upon^ 
its  face,  because  it  does  not  contain  any  averm^it  that  plain- 
tiffs had  performed,  or  offered  to  perform,  their  promise  as 
to  the  sale  and  transfer  of  the  said  machine  to  defendant  on 
the  day  the  said  note  fell  due.  This  positi<m  is  based  upon 
the  theory  that  the  promises  of  the  plaintiffs  and  those  of  the 
defendant  are  tOAitual  and  dependent^  and  that  the  perfonn- 
ance  of  one  is  a  condition  precedent  to  a  right  to  demand  a 
performance  of  the  other.  It  is  often  a  very  difficult  and  del- 
icate question  to  determine,  whether  the  promises  and  cove* 
nant  of  a  contract  are  mutual  and  dependent^  or  whether  in- 
dependent of  each  other. 

Mr.  Parsons,  in  his  work  on  Contracts,  says:  "Cove- 
nants and  agreements  may  be  wholly  independent,  al- 
tiiough  relating  to  the  same    subject  and  made  by  the  same 
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parties^  and  included  in  the  same  instrument"     (VoL  1,  p. 

528.) 

By  reference  to  the  complaint  in  this  action,  it  appears 
that  on  May  7,  at  Portland,  the  defendant  executed  and  de- 
livered to  plaintiffs  the  note  on  which  this  action  is  based, 
in  which  he  promised,  for  value  received,  to  pay  to  the  order 
of  plaintiffs,  three  hundred  dollars,  on  or  before  January  16, 
1876,  with  interest  thereon  at  one  per  cent  per  month  until 
paid.  The  note  then  contains  this  recital :  "The  above  note 
is  given  upon  and  for  the  sole  consideration  that  the  said 
Hawley,  Dodd  &  Co.,  have  agreed  and  promised  that  upon 
the  payment  of  said  note,  principal  and  interest,  at  maturity, 
they  will  sell  and  transfer  to  the  undersigned  the  Lester  dou- 
ble-header planing  machine,  which  the  said  Hawley,  Dodd 
&  Co.,  have  this  day  entrusted  to  the  care  of  die  under- 
signed.'* 

We  think  it  suflBciently  appears  in  the  complaint  that  the 
promise  of  defendant  to  pay  to  the  order  of  plaintiffs  a  cer- 
tain sum  of  money  at  a  certain  time  and  place,  is  not  de- 
pendent upon  the  promifie  of  plaintiffs  to  sell  and  transfer 
said  machine  as  condition  precedent;  but  is  an  independent 
promise  to  pay,  which  may  be  enforced  in  this  action.  The 
former  part  of  the  note  appears  to  contain  an  absolute  prom- 
ise on  the  part  of  defendant  to  pay  a  certain  sum  of  money 
at  a  certain  time  and  place ;  while  the  latter  part  of  it  eon- 
tains  a  recital  of  the  agreement  out  of  which  it  arose,  and  the 
consideration  upon  which  it  is  founded. 

Taking  this  view  of  the  instrument  in  question,  we  think 
the  complaint  contains  a  statement  of  facts  sofficieiLt  to  oon- 
stitute  a  cause  of  action. 

Th^  judgment  of  the  circuit  court  is  affirmed. 


BENJAMIN  P.  SMITH,  Respondent,  ▼.  J.  O.  P.  LOWNS- 

DALE,  Appellant 

Waivkb. — Wahrer  of  demand  and  notice  may  be  made  by  paroL 
Idem — Indorseb — Pbomise  bt,  afteb  Failubx  to  Pbotest. — ^A  pronite 
to  pay  made  after  maturity,  with  knowledge  that  demand  and  no- 
tice of  non-payment  had  not  been  made,  remoyea  the  effect  of  maf 

nej^ligence  in  making  demand  or  in  giving  notice. 
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Sbouritt— RyrECT  or  Tamjuq  bt  IVDosstft.— An  indooer  wlio  has  taken 
sufficient  security  to  protect  himself  against  possible  loss  waiyet 
his  legal  right  to  require  proof  of  demand  and  notice. 

FBAcncE. — ^Permitting  a  jury  to  take  a  written  eharge  to  the  jury 
room :    HM  to  be  bad  practice. 

AppsAii  from  Multnomah  County. 

This  action  was  brought  by  Smith  against  Lownsdale  an 
a  pTomissory  note  executed  by  one  Cooper  to  Lownsdale^ 
and  by  him  indorsed  to  Smith.  Lownsdale  took  from 
Cooper  and  wife  a  mortgage  to  secure  him  against  loss  on 
account  of  the  indorsement,  and  still  holds  the  security. 
No  demand  was  made  and  no  notice  given.  Cooper  became 
insolvent,  and  died  after  the  maturity  of  the  note.  Issue 
was  joined  as  U>  waiver  of  demand  and  notice  by  Lowns- 
dale. After  the  complaint  was  filed  a  motion  was  made  by 
counsel  for  Lownsdale  to  strike  out  a  certain  allegatioQ 
contained  therein,  which  is  set  out  in  the  opinion,  and  the 
denial  of  said  motion  is  cfaai^d  as  error.  The  bill  of  ex- 
ceptions shows  that  respondent  offered  testimony  tending 
to  prove  that  appellant,  before  the  maturity  of  the  note, 
requested  respondent  not  to  protest  it  at  maturity,  and 
promised  that  he  would  pay  the  same  withoutf-demand  and 
notice  of  non-payment^  and  would  waive  the  same  as  he 
had  security  for  his  liability.  Respondent  then  offered  the 
mortgage  from  Cooper  and  wife  to  appellant,  and  the  court 
overruling  objections  to  its  admission  admitted  the  same, 
and  at  the  time  expressly  charged  the  jury  that  the  taking 
and  existence  of  the  same  could  not  fc  deemed  a  waiver  of 
demand  and  notice  on  the  part  of  Lownsdale,  nor  any 
excuse  for  Smithes  neglect  to  demand  payment  of  the  maker 
and  give  due  notice  of  the  non-payment,  and  was  to  be 
considered  by  the  jury  as  illustrating  or  explaining  the  oral 
testiTOony  of  the  plaintiff,  and  for  the  purpose  of  aiding  the 
jury  in  determining  the  truth  concerning  the  alleged  con- 
versation between  plaintiff  and  defendant.  Admitting  the 
mortgage  and  giving  this  instruction  were  excepted  to  and 
are  charged  as  errors.  When  the  jurors  were  ready  to 
retire  the  court  allowed  them  to  take  the  general  charge, 
which  had  been  reduced  to  writing,  with  them  to  ihe  jury 
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room,  overruling  applicant's  objecti<M)  tliereto^  Thig  is  also 
charged  as  error.  The  verdict  was  for  Smith,  who  had  judg- 
ment accordingly. 

HiU,  Dwham  &  Thompson,  ior  appellant: 

The  court  erred  in  allowing  the  mortgage  referred  to  to  be 
read  for  any  purpose.  (Cramer  v.  Perry,  17  Pick.  832.) 
It  waa  error  to  allow  the  juiy  to  take  the  written  instnic- 
tiooB  of  the  court  to  the  juiy-room,  when  they  retired  to  de- 
liberate upon  their  verdict  (Civ.  Code,  aecs.  202,  203;  Far- 
mers' and  Mechanic^  Bank  v.  Whinfield,  24  Wend.  420 ;  1 
G.  &  W.  "on  New  Trials,  70.) 

Cailin  &  Killen,  for  respondait : 

An  indorser  who  is  secured  is  not  entit^d  to  demand  or 
notice,  and  Ihe  issue  oonceming  demand  and  notice  w&s  on 
immaterisl  one.  (Story  on  Fr(Mn.  Noies,  sec.  357;  3  Eeot, 
113;  Story  oo  Bills,  sec.  374;  1  Pars,  on  Cont  271,  and  an- 
thoritiee  there  cited;  BanJc  v.  Oriawcld,  7  Wend.  166.) 

By  the  Court,  MoAethur,  J. : 

The  first  error  assigned  is  in  denying  ai^Usnfs  motion 
to  strike  on^the  following  allegation  from  the  oiHnplaint: 
"That  about  me  last  day  of  August,  1871,  and  at  various 
times  since,  the  defendant  has  pr^Moieed  and  agreed  to  pay 
such  note,"  We  think  there  was  no  error  in  this  ruling. 
L.  was  an  indorser,  and  he  had  a  right  to  insist  upon  demand 
and  notice  of  non-payment  as  a  ctmdition  precedent  to  the 
attaching  of  any  liabU^ty  to  him.  But  this  right  he  oould 
waive  before  maturity  and  by  parol.  (1  Pars,  N.  and  B. 
584.)  And  however  much  denied  and  debated  heretofore,  we 
take  it  to  be  now  settled  that  a  promise  to  pay,  made  after  ma- 
^rity,  the  note  in  this  case  matured  November,  1868,  with 

lowledge  that  demand  for  payment  and  notice  of  ncm-pay- 

ent  bad  not  been  made,  removes  entirely  tiie  effect  of  any 

gligence  in  making  demand  or  in  giving  notice.     (1  Pars. 

1  N.  and  B.,  695.)     And  we  are  of  opini(»i  that  the  allega- 

>iia  of  the  complaint  were  sufficient  to  let  in  proof  of  de- 

ndant's  knowledge  of  theae  facts. 

Though  there  is  a  conflict  of  authorities  upon  the  qa«- 
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tion  of  demand  and  noii<3e  to  an  indoner  who  haa  Uikek 
aecarity  sufficient  to  protect  himself  against  possible  los^ 
Ohancellor  Kent  and  Justice  Story  maintaining  the  affirma- 
tiye,  and  Mr.  Parsons  dissenting  from  ttieir  views,  wis  thmk 
the  weight  of  antboritjr  clearly  is  that  if  an  ii*idoi%er,  b^ftn^ 
or  at  the  matdrity  of' the  bill,  has  protected  himself  troiii 
loss  by  taking  sufficient  collateral  security  of  the  malodf;  it 
is  a  waiver  of  his  legal  right  to  require  proof  of  demand 
and  notice.  (3  Kent's  Com.,  10  ed.,  168;  Story  on  Prom. 
Notes,  seca  281,  867-;  1  Pars*  on  Cent,  5  ed.,  37t,  note  j.) 
Mr.  Parson's  views  will  be  found  in  the  first  volume  of  his 
work  on  notes  and  bills,  p.  571  et  seq.  Following  the 
weight  of  authority,  we  think  it  was  entirely  proper  for  the 
court  to  admit  the  mortgage  in  evidence  for  the  purpose  of 
sustaining  the  affirmative  of  the  issue  in  relation  to  waiver 
of  demand  and  notice.  Respondent  could  have  urged  its 
admission  and  relied  upon  it  for  a  more  effective  purpose. 
The  special  oral  charge  of  the  court  in  submitting  the  mort- 
gage to  the  juiy,  though  not  in  acoordanoe  with  out  tri^rw  of 
the  law,  was  not  an  error  that  affected  the  rights  of  the  ap- 
pellant; its  eiitire  effect  was  to  limit  and  abridge  tb^  re- 
spondent's  rights.  It  could  not  possibly  have  prejudiced  the 
appellant's  case  with  the  jlii*y. 

There  remains  but  on^  other  question  to  coiisider.-  The 
court,  at  the  request  of  counsel,  had  reduced  the  gener^ 
charge  to  writing,  though  the  special  instruction  given  at 
the  time  the  mortgage  was  admitted  was  oral.  The  jury 
were  allowed  to  take  with  them  to  their  room  the  written 
charge.  While  as  a  matter  of  practice  we  do  not  approve 
this,  we  are  unable  to  find  any  statute  expressly  or  by  neces- 
sary implication  forbidding  it.  Section  202  of  the  code 
does  not  meet  the  question.  That  applies  to  the  pleadings 
and  the  evidence,  and  does  not  directly  or  indirectly  refer 
to  the  charge  to  the  jury.  The  intention  of  prohibiting  the 
•court  from  submitting  to  the  jury  a  general  written  charge 
could  not  have  been  in  the  legislative  mind  when  section 
202  was  enacted  (Oct  11,  1862),  for  the  written  chaises  to 
juries  were  not  part  of  our  system  until  the  amendiment  of 

6  Ortgon — 6 
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,0ab(L  6,  see.'  194  of  the  oode,  which  was  approved  October 
20,  1864. 

It  is  conceded  that  the  law  of  the  case  was  diearlj  and  cot- 
rectly  stated  in  the  written  clsarge ;  therefore,  in  this  partico- 
lar  instanoe,  nothing  prejudicial  to  the  aubatantial  rights  of 
the  appellant  ooold  have  resulted  from  the  act 

Judgment  affirmed. 


I 


S.  R  PADDOCK,  Respondent,  v.  R  D.  HUME  et  aL, 

Appellants. 

Undebtaxiko  oir  Abbkst  in  Civil  Aonov — Subbendeb  bt  BoNDSicnr. — 
8.,  a  non-resident,  was  arrested  in  a  civil  action  brought  by  P.  H. 
and  another,  executed  a  bond  to  8.  for  any  judgment  that  he 
might  recover  against  P.  in  the  action.  8.  recovered  jodgment; 
but  prior  to  such  recovery,  H.  and  his  co-obligor  surrendered  P. 
in  the  manner  provided  by  statute  for  a  surrender  on  statutory 
ntndertakings:  HM,  that  the  allegation  that  the  writing  was  a 
''bond  or  writing  obligatory/'  describes  an  instrument  under  seal, 
which  implies  a  consideration;  that  the  fact  that  such  instrument 
)•  not  authorised  by  the  statute  does  not  necessarily  make  it  in- 
valid; that  the  surrender  in  question  did  not  operate  to  disobaige 
the  obligors  in  the  bond  inm  liability  thereon. 

Appkat.  from  Multaomali  County. 

Paddock,  the  respondent,  brought  a  civil  action  against  one 
Shaeffer,  a  non-resident,  and  procured  his  arrest  The  ap- 
pellants^ Hmne  and  Herman,  executed  a  bond  conditioned 
that  Shaeffer  would  pay  any  judgment  that  Paddock  might 
recover  in  the  action,  whereupon  Shaeffer  waa  discharged 
from  arrest  Paddock  subsequently  recovered  judgment  in 
the  action.  Before  such  judgment  was  rendered,  Hume  and 
Herman  duly  delivered  to  the  proper  officer  a  properly  certi- 
fied copy  of  the  bond  or  undertaking  as  provided  by  statute 
in  case  of  surrender  under  bail  bonds,  surrendered  Shaeffer 
into  the  custody  of  the  sheriff,  and  had  an  order  entered  dis-; 
charging  them  from  liability. 

This  action  was  brought  by  Paddock  to  recover  from  Hume 
and  Herman,  upon  the  bond  or  undertaking  in  question,  the 
amount  of  the  unsatisfied  judgment  against  Shaeffer. 

The  complaint  alleges  that  the  obligation  upon  which  the 
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action  was  brought  is  a  'Ibond,  tuxdertaking  or  writing  oblig- 
atoiy."  The  answer  confesses  the  allegations  of  the  com- 
plainty  and  pleads  the  surrender  in  avoidanoe,  which  matter 
in  avoidance  is  denied  in  the  reply.  The  sction  wsb  in  jus- 
tices* court  The  respondent  recovered  judgment,  and  the  ap- 
pellants appealed  to  the  circuit  court  Upon  the  trial  in  the 
circuit  court,  the  juiy  found  for  the  appellants.  Whereupon, 
respondent  filed  a  motion  for  judgment,  notwithstanding  the 
verdict,  which  motion  was  allowed  and  judgment  rendered 
accordingly.      From  this  judgment  this  appeal  is  taksn. 

F.  R.  Strong,  for  appellant:  ,   ^. 

.  The  order  exonerating  the  bail  was  a  complete  discharge 
of  the  defendants  from  all  liability  upon  the  undertaking. 
(Civ.  Code,  129,  sees.  110,  US;  Hume  v.  Norris,  6  Or.  478.) 
It  was  an  order  of  a  court  of  competent  jurisdiction,  and  can 
only  be  set  aside  by  a  writ  of  review,  and  cannot  be  im- 
peached collaterally. 

It  is  contended  by  the  respondent  that  because  the  under^ 
taking,  in  addition  to  what  is  required  by  the  law,  contains 
an  undertaking  to  pay  the  amount  of  such  judgment  as  should 
in  that  action,  be  recovered  against  the  defendant,  Shaeffer^ 
these  defendants  are  still  liable  for  the  judgment  as  upon  a 
common  law  bond  for  the  judgment 

This  is  not  a  common  law  bond,  nor  is  it  an  instrument 
known  to  the  common  law.  It  is  purely  a  creation  of  the 
statute,  and  has  no  force  except  such  as  the  statute  gives  it^ 
and  it  must  be  construed  with  reference  to  the  statute,  the 
terms  of  which  enter  into  and  become  a  part  of  the  obligation. 
(6  Or.  442 ;  2  Id.  318.) 

There  is  no  consideration  for  the  undertaking  to  pay  the 
judgment.  All  the  benefit  derived  to  the  defendant  in  the 
action  of  Paddock  v.  Shaeffer,  was  release  from  arrest  This 
release  he  was  fully  entitled  to  on  giving  surety.  He  got 
no  additional  benefit  by  this  extra  stipulation,  when 
Shaeffer  was  surrendered  to  the  constable,  who  was  in  law 
the    agent  of  the  plaintiff,   the  plaintiff  was  in  as  good  a 
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inibdL  6,  sec.-  194  of  the  oode,  which  was  approved  October 
20,  1864. 

It  is  conceded  that  the  law  of  the  case  was  (dearly  and  cor- 
rectly stated  in  the  written  charge ;  therefore,  in  this  partica- 
lar  instance,  nothing  prejudicial  to  the  sabstantial  rights  of 
the  appellant  could  have  resulted  from  the  act 

Judgment  affirmed. 


S.  R  PADDOCK,  Respondent,  v.  R  D.  HUME  et  aL, 

Appellants 

nirDKBTAKING  ON  ABBEST  IN  CiVIL  AOTION — SUBBENDEB  BT  BONDSMBN. — 

B.f  a  non-resident,  was  arrested  in  a  civil  action  brought  by  P.  H. 
and  another,  executed  a  bond  to  8.  for  any  judgment  that  he 
might  recover  against  P.  in  the  action.  8.  recovered  Judgment; 
but  prior  to  such  recovery,  H.  and  his  co-obligor  surrendered  P. 
in  the  manner  provided  by  statute  for  a  surrender  on  statutory 
Undertakings  s  Held,  that  the  allegation  that  the  writing  waa  a 
''bond  or  writing  obligatory/'  describes  an  instrument  under  seal, 
which  implies  a  consideration;  that  the  faet  that  such  instrument 
jU  not  authorized  by  the  statute  does  not  necessarily  make  it  in- 
valid; that  the  surrender  in  question  did  not  operate  to  diadiarge 
the  obligors  in  the  bond  irom  liabllily  thereon. 

Appeat.  from  Multnomah  County. 

Paddock,  the  respondent,  brought  a  civil  action  against  one 
Bhaeffer,  a  non-resident,  and  procured  his  arrest.  The  ap- 
pellants^ Hume  and  Herman,  executed  a  bond  conditioned 
that  Shaeffer  would  pay  any  judgment  that  Paddock  might 
recover  in  the  action,  whereupon  Shaeffer  was  discharged 
from  arrest  Paddock  subsequently  recovered  judgment  in 
the  action.  Before  such  judgment  was  rendered,  Hume  and 
Herman  duly  delivered  to  the  proper  oflBcer  a  properly  certi- 
fied copy  of  the  bond  or  undertaking  as  provided  by  statute 
in  case  of  surrender  under  bail  bonds,  surrendered  Shaeffer 
into  the  custody  of  the  sheriff,  and  had  an  order  entered  dis- 
charging them  from  liability. 

This  action  was  brought  by  Paddock  to  recover  from  Hume 
and  Herman,  upon  the  bond  or  undertaking  in  question,  tiie 
amount  of  the  unsatisfied  judgment  against  Shaeffer. 

The  complaint  alleges  that  the  obligation  upon  which  the 


Dea  1876]  Paddock  v.  Hume.  83 

action  waa  brought  is  a  ^Ibond,  uadertaking  or  writing  oblig- 
atory." The  answer  confesses  the  allegations  of  the  com- 
plaint, and  pleads  the  surrender  in  ayoidance^  whidx  matter 
in  avoidanoe  is  denied  in  the  reply.  The  action  was  in  jus- 
tices* court  The  respondent  recovered  judgment,  and  the  ap- 
pellants appealed  to  the  circuit  court.  Upon  the  trial  in  the 
circuit  court,  the  jury  found  for  the  appellants.  Whereupon, 
respondent  filed  a  motion  for  judgment^  notwithstanding  the 
verdict)  which  motion  was  allowied  and  judgment  rendered 
accordingly.      From  this  judgment  this  appeal  is  takseoi. 

F.  R.  Strong,  for  appellant:  r 

.  The  order  exonerating  the  bail  was  a  complete  discharge 
of  the  defendants  from  all  liability  upon  the  undertaking* 
(Civ.  Code,  129,  sees.  110,  UZ^Hume  v.  Norris,  6  Or.  478.) 
It  was  an  order  of  a  court  of  competent  jurisdiction,  and  can 
only  be  set  aside  by  a  writ  of  review,  and  cannot  be  im- 
peached collaterally. 

It  is  contended  by  the  respondent  that  because  the  under- 
taking, in  addition  to  what  is  required  by  the  law,  contains 
an  undertaking  to  pay  the  amount  of  such  judgment  as  should 
in  that  action,  be  recovered  against  the  defendant^  Shaeffer^ 
these  defendants  are  still  liable  for  the  judgment  as  upon  a 
common  law  bond  for  the  judgment 

This  is  not  a  common  law  bond,  nor  is  it  an  instrument 
known  to  the  common  law.  It  is  purely  a  creation  of  the 
statute,  and  has  no  force  except  such  as  the  statute  gives  it^ 
and  it  must  be  construed  with  reference  to  the  statute,  the 
terms  of  which  enter  into  and  become  a  part  of  the  obligation. 
(5  Or.  442;  2  Id.  318.) 

There  is  no  consideration  for  the  undertaking  to  pay  the 
judgment.  All  the  benefit  derived  to  the  defendant  in  tlie 
action  of  Paddock  v.  Shaeffer,  was  release  from  arrest.  This 
release  he  was  fully  entitled  to  on  giving  surety.  He  got 
no  additional  benefit  by  this  extra  stipulation,  when 
Shaeffer  was  surrendered  to  the  constable,  who  was  in  law 
the   agent  of  the  plaintiff,   the  plaintiff  was  in  as  good  a 
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XK)6itio!a  as  he  tvaa  before  he  took  tte  aecurity  for  his  appear- 
ance. 

A  b(Hid  at  common  law  implied  consideration.  For  this 
reason  a  bond  defective,  as  a  compliance  with  the  statute^ 
has  been  held  binding  as  a  common  law  obligation,  but  t  find 
no  instance  where  an  unsealed  instrument  has  been  held  to 
imply  a  consideration.  A  bail  bond  which  imposes  ocmditions 
more  onerous  than  the  law  requires  has  been  held  void  in 
83  Geo.  37 ;  1  U.  S.  Dig.  K  S.  99,  sec  2 ;  Id.  125 ;  Id.  sea 
3;  2  BrevaiHl  (S.  C.)  894;  4  U.  S.  Dig.  284,  aea  49;  15 
Geo.  573;  16  U.  S.  Dig.  71,  sec  19;  3  Kelley  (Geo.)  128; 
8  U.  S.  Dig.  42,  sec.  8. 

It  has  also  been  held  that  where  a  bail  bond  zedtes  im- 
material or  irrelevant  matter,  such  recital  will  not  vitiate  the 
hond,  but  may  be  rejected  as  surplusage.  (State  v.  Adams, 
8  Head.  259.)  ITotwithstanding  an  absolute  engagement  ex- 
pressed by  the  literal  terms  of  a  bond,  the  purpose  of  the  law 
under  which  it  is  executed  is  suflBciently  satisfied  when  that 
which  the  law  regarda  as  legal  indemnity  of  the  obligation  is 
accomplished.  (20  Minn.  196;  Ohio  v.  FindUy  ei  al.,  10 
Ohio,  51 ;  U.  8.  v.  Hodsm,  10  Wall.  395.) 

The  insertion  of  an  obligation  to  pay  the  judgment  should 
be  regarded  as  a  mistake  of  the  law«  The  parties  not  in- 
tending to  bind  themselves  any  further  than  was  necessary 
to  relieve  the  defendant  from  arrest.  In  such  case  the  par- 
ties would  not  be  bound  by  the  bond  to  what  they  agreed  to 
do,  that  was  not  required  to  attain  the  proposed  end.  (1  Pars, 
on  Cont  437.) 

Caples  tf  MulJcey,  for  respondent: 

The  bond  was  voluntary  on  the  part  of  the  defendants^ 
without  any  claim  of  fraud,  and  the  plaintiff  had  a  ri^t  to, 
and  did  rely  on  their  agreement  to  pay  the  judgment  Par- 
ties are  at  liberty  to  mike  any  contract  they  see  fit  that  is 
not  prohibited  by  statute  or  in  violation  of  public  policy,  and 
this  contract,  instead  of  being  prohibited  by  the  statute,  is 
expressly  authorized.    (Civ.  Code,  sec  775.) 

But  it  is  contended,  though  no  such  defense  is  set  up  in 
the  answer,  that  the  undertaking  not  being  in  form  required 
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hy  the  statute  id  void.  Such^  howeyer,  u  not  thi^  law.  The 
bond  is  gqoi  between  the  paxties  as  a  contract  It  does  not 
follow  that  the  bond  is  necessarily  invalid^  though  not  au- 
thorized by  statute  it  will  be  good  as  a  common  law  bond, 
when  it  does  not  oontrayene  public  policy  nor  violate  a  stat- 
ute, and  binding  on  the  parties  to  it.  (12  Iowa,  570;  23* 
Iowa,  21;  7  Bosw.  670;  13  Oal.  658;  17  Cal.  484;  16  Mo. 
268;  6  Mass.  814;  12  HI.  ^8;  16  B.  Monroe,  556;  87  Barb.' 
179;  8  Ala.  466;  8  Barb.  340;  28  N.  Y.  318;  7  Wend.  499; 
21  Wend.  270.) 

By  the  Court,  Peim,  C.  J. : 

The  circuit  court  having  rendered  judgment  in  favor  of 
the  plaintiff  upon  the  pleadings,  notwithstaoding  the  verdict 
of  the  jury  for  the  defendants,  the  correctness  of  the  judg- 
ment can  only  be  ascertained  and  determined  from  the  state 
of  the  pleadings. 

On  looking  into  the  pleadings  we  find  that  it  is  alleged 
in  the  complaint  that  defendants  executed  a  "bond  under- 
taking or  writing  obligatory ,''  to  the  effect  that  said  Shaeffer 
should  be  and  appear  at  the  trial  in  a  oertaiii  civil  action 
then  pending  in  a  certain  justice's  court  between  the  plaintiff 
and  said  Shaeffer,  and  that  said  Shaeffer  would  pay  any 
judgment  that  mig)it  be  recovered  against  him  in  said 
action,  and  that  in  case  said  Shaeffer  should  fail  so  to  do, 
the  defendaB.ts  would  pay  the  amount  of  whatever  judgment 
should  be  recovered  by  plaintiff  against  said  Shaeffer  in  said 
action. 

And  it  is  further  alleged  that  said  plaintiff  did  recover  a 
judgment  against  said  Shaeffer  for  seventy-nine  dollars,  and 
twen^-one  dollars  and  fifteen  cents  costs,  which  judgment 
said  Shaeffer  has  wholly  neglected  and  failed  to  pay.  None 
of  these  allegations  of  the  complaint  having  been  denied  in 
the  answer  of  the  defendants,  thev  must  all  be  treated  as 
confessed  under  the  rules  of  pleading  adopted  by  our  code. 
The  defendants  undertook  to  plead  by  way  of  avoidance 
that  before  they  had  become  liable  on  their  said  undertak- 
ing, they  had  delivered  into  the  hands  of  the  constable  for 
precinct  a  copy  of  said  undertaking,  certified  to  by  the 
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justice  of  the  peace  of  said  prefcinct;  aiud  at  thei  same  tim& 
and  place  had  surrendered  the  said  Shaeffer  into  the  custody 
of  said  constable,  in  exoneration  of  their  baiL 

If  the  undertaking  had  been  simply  a  statutory  undertak- 
ings this  defense  would  have  been  available,  but  it  is  not. 
The  code  provides  in  such  cases  that  "the  defendants  may 
give  bail  by  causing  a  written  undertaking  to  be  •  executed 
in  favor  of  the  plaintiff  to  the  effect  tiiat  defendant  shall  at 
all  times  render  himself  amenable  to  the  process  of  liie  court 
during  the  pendency  of  the  action,  and  to  such  as.  may  be 
issued  to  enforce  the  judgment  of  the  court"  (Civil  Code, 
sec  109.) 

Thus  it  will  be  seen  by  the  section  just  cited  that  there 
was  no  law  requiring  that  the  undertaking  should  contain 
any  agreement  on  the  part'  of  defendants  to  pay  the  plaintiff 
whatever  judgment  he  might  recover  against  said  Shaeffer 
in  said  action.  Hence  it  is  insisted  by  counsel  on  behalf  of 
defendants  that  that  part  of  the  obligation  should  be  disre- 
garded and  treated  as  void,  for  the  want  of  any  consideration 
to  support  it 

Neither  the  undertaking  nor  a  copy  thereof  appears  in  the 
record ;  but  it  is  alleged  in  the  complaint  to  be  a  bond  or  writr 
ing  obligatory,  and  this  allegation  not  having  been  denied  in 
the  answer,  must  be  treated  as  true. 

A  bond  or  writing  obligatory  implies  an  instrument  under 
seal,  and  in  that  dass  of  instruments  a  consideration  is  al- 
ways implied  in  law.  So  far  as  the  record  discloses,  this 
bond  or  writing  obligatory  was  voluntarily  executed  by  de- 
fendants, and  we  see  no  sound  reason  why  it  should  not  be 
treated  as  good  at  common  law,  and  be  enforced  as  such  be- 
tween the  parties.  (12  Iowa,  573;  Barnes  v.  Webster,  16 
Mo.  258;  5  Mass.  314;  23  Iowa,  21;  16  B.  Monroe,  556.) 

If  the  bond  was  executed  without  consideration  or  ob- 
tained by  fraud  or  mistake,  the  defeaidants  should  have  so 
pleaded  in  their  answer.  We  are  not  aware  of  any  law, 
either  statutory  or  common,  which  prohibits  one  party  from 
agreeing  in  writing  to  pay  the  debt  of  another,  nor  is  such 
an  agreement  contrary  to  public  policy.  Such  contract^ 
are  directly  authorized  by  the   statute.       (Civil   Code,   oec* 
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775y  subd.  2.)  Nor  does  it  follow  that  a  bond  is  necessar- 
ily invalid,  though  not  authorized  by  the  statute.  It  will  be 
good  as  a  common  law  bond,  where  it  does  not  contravene 
public  policy  nor  violate  a  statute,  and  be  binding  on  the  par*' 
ties  to  it."     (12  Iowa,  678.) 

There  being  no  error  in  the  record,  the  judgment  of  the 
court  below  is  affirmed. 


EZEKIEL  WRIGHT,  Appellant^  v.  HARKISON  YOUNG 

et  al.,  BespondentSb 

BzBOcnoN — ^Lett  aitd  Bjetubn  or  Pbbsoral  Pbofkstt. — The  mere  levy 

on  personal  property,  the  property  being  subsequently  returned, 

is  not  a  satisfaction  of  the  judgment,  and  furnishes  no  valid 

^         objection  to  the  issue  of  another  execution  on  the  same  judgment. 

Execution  against  Real  Pbopebtt — ^Infobmautt  or. — ^Where  an  exe- 
cution commanded  the  sheriff  "to  levy  upon  the  real  estate,  gooda 
and  chattels"  of  the  defendants  in  the  writ,  instead  of  directing 
a  resort  to  the  personal  property  of  such  defendants  flzBt,  and  then 
a  levy  on  the  realty,  it  is  informal,  but  not  void. 

Iddc — ^Waiveb. — Where  two  executions,  of  the  same  date  and  tenor, 
were  issued  upon  the  same  judgment  to  the  sheriff  of  the  same 
eounty,  and  the  return  of  such  sheriff  shows  that  he  duly  executed 
one  writy  and  that  the  other  was  returned  to  the  cleric  without  any 
thing  further  or  different  being  done  with  it,  the  proceeding  was 
irregular,  and  might  have  been  taken  advantage  of  by  a  motion 
to  quash.  The  failure  to  take  advantage  of  such  itrsgularilT'  4t 
the  time  is  a  waiver  of  it. 

OONraBKATION  OW  BaJMB  ON  EZEOUTIONS  UNMB  TEBSITOEIAI.  SXATOZBS, 

When  the  state  government  superseded  the  territorial  government^ 
the  laws  of  the  territory  were  continued  in  force  until  the  code 
took  effect  in  1803,  and  all  sheriffs'  deeds,  whether  made  on  ex- 
ecutions issued  by  the  district,  circuit  or  coimty  courts,  were  re- 
quired to  be  submitted  to  the  circuit  court  of  the  state  for  con- 
firmation. 

Ihdobssmknts  on  Shkbutb'  Deeds. — ^The  omission  to  indorse  the  ap- 
proval of  the  circuit  court  upon  a  sheriff's  deed  does  not  render 
the  deed  inoperative. 

Obdeb  CoNriBtfiNo  Sheriff's  Sale — ^Effect  of. — ^An  order  confirming  a 
sheriff's  sale  is  conclusive  upon  all  questions  relating  to  the  sale; 
that  is;  as  to  the  regularity  of  all  proceedings  after  execution, 
and  before  confirmation. 

Appeal  from  Douglas  County. 

This  is  an  action  by  the  appellant  to  leoover  possession 
of  certain  real  estate  as  the  heir  at  law    of    one  Jackson 
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Wrigbt  The  respondents  claim  under  a  iheriff's  deed  upon 
a  sale  on  an  execution  issued  October  1,  1862'^  in  Ja^^on 
Wright's  lifetime.  The  execution  was  issued  out  of  the 
county  court  of  Douglas  county,  upon  a  judgment  therein 
against  said  Jackson  Wright  and  two  other  persons  for  one 
hundred  and  fifty-two  dollars  and  fifty-eight  cents,  including 
costs.  The  execution  when  oflFered  in  evidence,  was  objected 
to,  and  the  appellant  sought  to  impeach  its  validity  by  show- 
ing that  other  executions  had  been  issued  on  the  same  judg- 
ment, and  that  under  one  of  them,  at  least,  personal  property 
of  one  of  the  judgment  creditors  haA  been  levied  upon,  sufB- 
Gient  in  value  to  satisfy  the  judgpjent 

It  appears  that  instead  of  one  eacecution  having  been  is- 
sued on  the  first  day  of  October,  1862,  there  were  two,  and 
there  is  nothing  showing  upon,  which  the  sale  of  the  real 
property  was  had.  The  personal  property  levied  upon  con- 
sisted of  cattle,  which  the  sheriff  subsequently  released  by 
turning  them  out,  and  letting  themi  go  upon  their  accustomed 
range.  The  execution  or  executions  upon  which  the  sale  Va3 
made  commanded  the  sheriff  to  ^%vy  upon  the  real  estate, 
goods  and  chattels"  of  the  defendants,*  instead  of  directing 
a  resort  to  the  personal  property  first.  The  findings  in' the 
court  below  were  in  favor  of  the  respondents,  and  they  had 
Judgment  aeeordingly, 

W.  W.  Thayer  and  J.  F.  Oazley,  iot  appellants  t 

A  writ  of  execution  irregularly  issued  is  a  nullity.  (Her- 
man on  Ex.,  sec*  63.)  An  execution  issued  and  levied, 
while  the  lien  of  the  first  is  undisposed  of,  is  irr^ular.  (Id. 
aec  88.)  A  levy  cannot  be  made  upon  goods  and  chattels, 
and  at  the  same  time  upon  real  property.  TTiis  is  a  self- 
evident  proposition,  and  it  logically  follows  that  an  execu- 
tion cannot  be  levied  upon  real  property  while  a  levy  under 
a  former  execution  upon  personal  property  is  undisposed  of. 
The  levy  upon  the  chattel  under  the  execution  of  May  26, 
1862,  was  undisposed  of.  It  could  not  be  released  except 
in  the  manner  provided  by  law.  (Id.,  sees.  159-169.)  A  T>flrty 
cannot  have  two  concurrent  writs  at  the  same  time.       (Id., 
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flees.  71,  233.)  If  goods  are  lost  to  the  defendant  by  the 
officer,  it  will  be  a  satisfaction  of  the  debt  to  the  extent  of  tiie 
property  wasted.  (Id.,  9ee.  176;  1  Denio,  674;  1?  Johns. 
207.)  If  no  sale  is  made  for  want  of  bidders,  sheriff  must 
adjourn  the  sale.  (Or.  Code,  1855,  sec.  22 ;  Crocker  on  Shel^ 
iffs,  sec  428.)  A  valid  levy  must  first  be  disposed  of  before 
other  property  can  be  taken.  (Herman  on  Ex.,  sec  163 ;  12 
Johns.  207.)  A  levy  upon  sufficient  personal  properly  of 
defendant  is  prima  fade  a  satisfaction  of  the  execution. 
(Herman  on  Ex.,  sec  176;  8  Cal.  30;  11  Wend.  126.)  In 
order  to  confirm  sheriff's  sale  of  real  estate,  the  court  must 
indorse  its  approval  on  the  deed.    (Code,  1855,  sec  28.) 

The  plaintiff  purchasing  under  execution  is  chargeable 
with  all  irregularities.  (2  Cains,  61.)  A  sheriff  cannot  sell 
veal  estate  while  there  is  a  subsisting  levy  on  personal  prop- 
erty. (6  Wend.  562.)  Hie  two  last  simultaneous  executions 
were  issued  for  a  sum  in  excess  of  what  was  due,  and  were 
Toid.     (Herman  on  Ex.,  sec  267;  Code,  1856,  sec  5.) 

Willis  £  Eglin,  for  respondents: 

The  evidence  excepted  to  by  plaintiff  was  properly  ad- 
mitted by  the  court  inasmuoh  as  the  judgment,  execution, 
sale,  certificate  of  sale,  approval  of  deed,  and  confirmation  of 
pale,  are  proper  evidence  of  title.     (5  Or.  191.) 

The  conclusions  of  law  excepted  to  are  properly  found 
because  the  confirmation  of  sale  is  a  final  adjudication  touch- 
ing the  regularity  of  all  prooeedings  taken  in  the  execution 
of  final  process.  It  operates  as  a  judgment,  and  cannot  be 
attacked  collaterally.  (Herman  on  Ex.,  sec  434;  4  Or^ 
232;  9  Cal.  426.)  The  objection  to  the  regularity  of  the 
execution  must  be  raised  on  motion  before  confirmation  of 
sale  or  by  suit  to  aet  aside  the  sheriff's  deed.  (62  N.  Y. 
623;  14  Cal.  138,  143;  Hennan  on  Ex.,  sees.  80,  81,  407.) 
The  only  question  in  this  action  on  which  a  reversal  of 
the  judgment  of  the  circuit  court  could  be  asked,  if  it  be 
deemed  to  be  material  in  the  present  action,  is  as  to  whethei* 
or  not  the  levy  made  upon  the  twenty  head  of  cattle,  and 
the  release  of  them  by  the  sheriff,  on  not  finding  a  pur- 
chaser or  bidder,  and   turning  them    out    upon   their  range 
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without  fault  of  the  execution  creditor,  is  a  satisfaction  of 
the  judgment  of  the  county  court. 

A  levy  on  sufficient  personal  property  is  not,  per  ae,  a  sat- 
isfaction of  the  judgment,  but  is  only  a  satisfaction  sub  rwodo 
and  does  not  prohibit  the  execution  creditor  from  issuing  an 
alias  execution  if  there  has  been  no  loss  ta  the  debtor  from 
and  through  the  misconduct  of  the  officer.  (23  Wend,  490-9 ; 
8  McLean,  354,  542 ;  2  Hill,  329 ;  1  Cranch  C.  C.  283 ;  1 
Denio,  574 ;  Herman  on  Ex.  254 ;  15  Minn.  381 ;  13  Id.  407 ; 
3  Wal.  S.  C.  688;  2  N.  Y.  451;  4  E.  D.  Smith,  878;  23 
Barb.  522 ;  28  Id.  476 ;  7  Abb.  Pr.  347 ;  6  Cal.  47. 

By  the. Court,  Shattuok,  J,: 

It  is  conceded  by  the  appellant's  counsel  that  the  respond- 
ents have  a  good  title  to  the  lands  in  controvert,  if  tlie  exe- 
cution sale  under  which  they  claim  is  valid. 

The  circuit  court  found  that  successive  executions  wer© 
issued  6n  the  judgment  against  the  appellants'  ancestor,  and 
that  personal  property  in  amount  sufficient  to  satisfy  tie 
judgmjent  had  been  levied  on ;  but  that  the  levies  were  releas- 
ed and  the.  property  restored  to  ^  parties  entitled  to  it.  So 
that}  in  fact,  nothing  was  made  out  of  those  levies.  It  does 
ii,ot  appear  from  the  evidence  accompanying  the  bill  of  ex- 
ceptions, that  the  defendants  in  the  execution  were  deprived 
of  their  p^roperty,  or  lost  anything  whatever  by  reason  of 
these  levies,  or  by  reason  of  any  misconduct  of  the  execution 
plaintiff  or  of  the  officer. 

The  alleged  loss  of  some  of  the  cattle  levied  on  cannot, 
upon  the  evidence  offered,  be  fairly  attributed  to  the  levy. 
They  were  released  from  the  levy  and  returned  to  the  pas- 
ture or  range  whence  they  were  taken,  and  after  that  were 
lost.  In  such  case,  there  being  no  loss  to  the  debtor  by  rea- 
son of  the  levy,  we  hold  that  the  mere  levy  on  the  personal 
property,  it  being  subsequently  returned,  is  not  a  satisfaction 
of  the  judgment,  and  furnishes  no  valid  objection  to  the  issue 
of  another  execution  on  the  same  judgment 

The  execution  on  which  the  real  property  was  sold,  was 
not  void  upon  its  face  because  it  emmmanded    the    sheriff 
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''to  levy  upon  the  real  estate,  goods  and  chatteU  of"  the 
defendants,  instead  of  directing  a  reeort  to  the  personal 
property  and  .then  a  levy  on  the  realty.  It  was  informal, 
but  it  had  the  anbstanoe  of  all  which  the  statute  requires. 
It  was  not  invalidated,  because  two  executions  of  the  same 
date,  upon  the  same  judgment,  and  of  the  same  tenor,  were 
issued  to  the  sheriff  of  the  same  county.  Such  a  proceed- 
ing was  irregular,  and  might  have  been  taken  advantage  of 
by  a  motion  to  quash;  but  the  return  of  the  ofiSoer  shows 
that  he  received  one  vmt,  and  executed  it  in  due  form  and 
manner;  and  that  the  other  was  returned  to  the  clerk  with* 
out  anything  further  or  different  being  done  with  it  The 
failure  of  the  appellants'  ancestor  to  object  at  the  time  to 
this  alleged  irregularity,  ought  to  be  deean^ed  a  waiver  of  all 
objections  on  this  ground. 

But  the  whole  ground  and  objection  t6  this  sale  has  been 
covered  and  passed  upon  by  the  proceedings  found  by  the 
court  below  to  have  been  had  at  the  time  of  the  delivery  of 
the  deed  by  the  sheriff.  The  twelfth  finding  shows  that 
after  the  time  for  redemption  had  expired,  the  sheriff  who 
made  the  sale  executed  a  deed  to  the  purchaser  of  the  prop* 
erty  sold,  and  submitted  the  same  to  the  circuit  court  for 
Douglas  county,  and  tiiat  on  the  fourteenth  day  of  May, 
1863,  said  court  approved  the  deed,  and  confirmed  the  sale* 
What  the  evidence  was  which  was  introduced  before  the 
court  below  on  this  point,  the  bill  of  exceptions  fails  to  dis- 
close. It  must  be  presumed  to  have  been  legiil  evidence,  and 
that  no  error  was  committed  by  admitting  it.  It  is  claimed, 
however,  that  this  execution  sale  having  been  made  on  a  judg- 
ment and  process  of  the  county  court,  the  proceedings  should 
have  been  returned,  and  tiie  deed  submitted  for  approval  and 
confirmation  to  that  court,  and  not  to  the  circuit  court,  and 
that  in  any  view  of  that  point  the  deed  is  incomplete  and  in- 
competent as  evidence,  because  the  court  did  not  indorse  its 
approval  in  the  deed  as  required  by  statute.  (Stat.  1856, 
p.  126,  sea  28.) 

The  constitution  of  the  state  (sec  7,  art.  xviii),  con- 
tinued all  the  laws  of  the  territory  in  force,  which  were  not 
inconsistent   with    the    constitution.     By    construction    and 
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uniform  practice  the  jurisdiction  and  practice  of  the  terri- 
torial district  court  were  deemed  transferred  to  the  circuit 
court,  and  the  territorial  statutes,  compiled  and  published  in 
1856,  were  recognized  as  the  law  of  the  state  regulating  and 
controlling  the  practice  and  decisions  of  the  circuit  court 

Those  statutes  provided  as  above  quoted  that  a  sheriff,  in 
case  of  a  sale  of  real  property  and  no  redemption,  should 
execute  a  deed  and  submit  it  to  the  district  court  for  approval. 
When  the  circuit  court  superseded  the  district  court,  such 
deeds  whether  made  on  a  district  court,  a  circuit  court, 
or  a  county  court  execution,  w«ere  submitted  to  the  cir- 
cuit  court;  the  above  provision  of  law  being  the  only  one 
in  force  relating  to  the  approval  of  sheriffe  deeds^  Such, 
we  understand,  was  the  practice  acquiesced  in  by  the  profess 
sion,  and  permitted  by  the  courts,  till  the  change  of  the  laws, 
June  1,  1863. 

We  think  it  was  a  correct  practice.  The  subjectrmatter 
of  the  proceeding  waa  within  the  general  jurisdiction  of 
+he  circuit  court,  and  there  being  no  law  directing 
the  county  court  to  exercise  the  authority,  it  fell  within  what 
may  be  termed  the  residuary  jurisdiction  of  the  circuit 
.court  provided  by  eec  9,  art  vii,  of  the  constitution: 
"AH  judicial  power,  authority,  and  jurisdiction  not  vested 
by  this  constitution,  or  by  laws  consistent  therewith,  ex- 
clusively in  some  other  court,  shall  belong  to  the  circuit 
court  ^' 

The  failure  to  indorse  the  approval  on  the  deed  does  not 
render  the  deed  ineffective.  We  conclude  from  the  finding 
that  the  circuit  court  in  1863  did  review  the  proceedings 
concerning  the  sale,  and  approved  and  oonfinted  them; 
which  was  the  substantive  thing  to  be  done,  and,  as  before 
said,  we  must  presume  that  the  court  below  found  surfi 
decision  and  approval  expressed  in  some  of  the  modes  in 
which  a  court  expresses  and  preserves  its  orders.  The 
neglect  to  comply  with  the  mode  of  approval  directed  by 
the  statute  was  at  most  only  an  irregularity,  and  not  one 
affecting  any  substantial  right  The  statute  provided,  and 
this  court  has  repeatedly  held  that  an  approval  of  the  sale 
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hy  the  coart  10  comdimye  upoa  all  questions  arising  oa  the 
proceedings  concerning  the  sale^  that  is  upon  all  matters  o<^; 
curring  after  judgment,  and  prior  to  the  order  of  confirma- 
tion.     And  we  repeat  the  ruling  in  this  case  and  hold  that 

* 

the  objections  to  the  sale  In  question  in  this  case  must  be 
deemed  disposed  of  by  the  order  of  approval  and  confirma- 
tion of  sale ;  that  the  appellant's  ancestor  slept  upon  and' 
waived  his  right,  if  he  had  any,  by  neglecting  to  make  timely 
objections  to  the  confirmation,  and  his  heirs  cannot  now  be 
heard  to  complain  of  irregularities. 


WILLIAM  STRONG,  Administrator  of  the  Estate  of 
AMORT  HOLBROOK,  Respondent,  v.  W.  H.  BARN- 
HART,  Appellant. 

JuDQMENiv— EzKounoN  OB  PBocacEDmo  10  Obtain  WiUT  or  what  Db-^ 

TENSE  Admissible — Pbesvmptioks  in  Favob  of  Judoment. — On  a 
proceeding  for  leave  to  issue  execution  on  a  dormant  judgment, 
such  judgment  cannot  be  questioned  for  want  of  jurisdiction,  un- 
less such  want  of  Jurisdiction  appears  on  the  record.  In  such  a 
proceeding  the  same  presumptions  obtain  in  favor  of  the  validity 
of  the  judgment  that  would  obtain  in  case  it  was  attacked  collatei^' 
ally,  and  the  only  defense  admissible  is  either  that  there  is  no 
such  Judgment,  or  that  it  has  been  in  some  way  discharged. 

Appeal  from  Multnomali  County. 

The  facts  aie  stated  in  the  opinion  of  the  oourt 

Simpson  d  Waldo,  for  appellant: 

The  appellant  herein  objected  in  the  court  below  to  the 
granting  of  said  motion,  for  the  reason  that  it  appeared  by 
the  whole  record  when  introduced  in  evidence,  that  the  proper 
legal  steps  required  by  law  to  be  taken  before  the  court  oould 
acquire  jurisdiction  of  the  person  of  the  defendant,  to  author- 
ize the  rendition  of  such  alleged  judgment,  had  not  been 
taken ;  and  that,  therefore,  said  alleged  judgment  was  coram 
turn  judice  and  void. 

The  only  evidence  of  the  service  of  process  upon  William 
H.  Bamhart  was  a  certain  paper  found  in   the  judgment- 
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roll,  purporting  to  be  a  summons,  and  an  indoTsement  upon 
it^  which  said  indorsement  reads  as  follows,  to  wit: 

'*!  hereby  certify  that  I  served  the  within  summons  by  de- 
liyering  a  certified  copy  of  the  same,  together  with  a  copy  of 
the  complaint,  to  Wm:.  H.  Bamhart,  this  tenth  day  of  De- 
cember, 1856.  Wm.  M.  Mttxan,  Sheriflf/* 

There  was  no  other  evidence  of  the  service  of  process  on 
said  Bamhart  than  what  appeared  by  said  alleged  certificate 
so  indorsed  on  said  paper,  and  no  pretense  that  there  was  any 
other,  or  that  he  appeared  in  the  action. 

This  certificate  fails  in  several  particulars  to  show  such 
service  as  the  statute  demands,  to  support  a  judgment  by 
default:  1.  There  is  no  venue  to  the  return,  A  venue  is  to 
be  found  in  all  the  forma.  (Crocker  on  Sheriffs  Form  No. 
120;  1  Waifs  Pr.  543.)  2.  The  statute  required  that  the 
summons  should  be  served  ^'by  the  sheriff  of  the  county 
where  the  defendant  is  found."  (Gen.  Laws,  1855,  p.  86.) 
The  return  does  not  show  this  fact  8.  The  statute  also  re- 
quired that  with  the  summons  should  be  served  a  copy  of  the 
complaint,  ^'prepared  by  the  plaintiff,  his  agent  or  attorney." 
The  return  does  not  show  that  the  copy  of  the  complaint 
served  was  so  certified,  or  that  it  was  certified  at  all.  4.  It 
does  not  appear  from  the  return  who  certified  to  the  copy  of 
the  summons  alleged  to  be  served.  5.  The  statute  required 
the  return  to  state  the  place  of  service.  This  it  does  not  do. 
'Trom  the  time  of  the  service  of  the  sumrnxms  in  an  action 
at  law,  the  court  shall  be  deemed  to  have  acquired  jtirisdio- 
tion."      (Gen.  Laws,  1865,  p.  88.) 

The  statute  has  prescribed  the  process  by  which  jurisdic- 
tion of  the  person  is  acquired.  The  service  must  be  made 
by  certain  authorized  persons  in  a  certain  way,  and  with 
definite  restrictions  as  to  time  and  place.  (4  Or.  11,  17, 
18;  26  Wise.  390.)  The  person,  the  time,  the  place,  the 
manner,  are  all  essential  ingredients  in  a  due  service  of  pro- 
cess. 

"In  order  to  a  legal  service,  the  service  must  be,  of 
course,  by  some  one  authorized,  as  well  by  his  personal 
capacity  to  act,  as  by  the  existence  of  the  particular  parts 
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wUdi  impart  the  authority  or  oontrol  tibe  mode  of  action. 
The  mere  fact  that  A.  serves  a  paper,  is  not  even  prima  fade 
evidence  of  his  right  to  serve  it.  He  must  he  the  person  de- 
scribed in  the  statute,  and  must  act  in  the  manner  prescribed 
by  law.  This  is  neoessaiy,  in  order  to  give  him  his  authoi^- 
ily,  and  this  must  appear  hy  the  record  in  order  to  show  the 
authority.  The  validity  of  the  act  depends  upon  its  being 
authorized,  and  this  must  appear  in  the  Teoord.''  (McMillan 
V.  Reynolds,  11  Cal.  879.) 

Now,  that  the  proof  of  the  due  service  of  process  as  shown 
by  the  bill  of  exceptions  is  imperfect,  at  least,  is  certain.  But 
the  respondent  aesmnes  that  this  imperfection  is  of  no  oou'- 
sequence;  that  *Hhe  jurisdiction  of  a  superiof  court  is  pren 
sumed  ;^'  that  it  is  only  the  proof  of  service  that  is  imperfect; 
that  the  fact  of  service  is  not  shown  to  be  faulty,  and  hence 
will  be  presumed  by  the  court  to  have  been  Tegular  and  well 
made. 

A  court  sits  to  ^Tiear  and  determine.'*  It  does  not  find 
evidence  or  furnish  proof  of  fax5ts  of  wliish  by  law  it  does 
not  take  judidal  knowledge^  The  case  before  the  court 
depends  upon  a  jurisdictional  fact,  which  was  required  io 
!»  established  and  proved  by  parties  authorized  by  law  tft 
make  such  proof,  and  to  be  proved  In  a  certain  way.  The 
proof  actually  made  was  not  isuch  as  the  law  required ;  that 
fact  appears  upon  the  face  of  the  record.  It  is  a  rule  «fe 
old  as  the  common  law,  that  no  man  shall  be  deprived  (ft. 
his  property  without  due  process  of  law;  and,  *^e  corner- 
stone of  a  proceeding  at  common  law  was,  that  no  judgment 
could  be  giv^Qi  against  a  defendant  unless  he  Appeared  in 
the  action.  Out  of  this  important  fact  grew  iihe  reasonable 
presumption  that  the  record  was  absolutely  true,  and  the 
court  had  jurisdiction  to  render  the  judgment.  But  the 
law  ceases  with  the  reason  of  it"  "It  had  its'  origin  and 
is  only  applicable  to  a  procedure  in  which  judgment  could 
not  be  given  against  a  defendant,  unless  he  was  not  only 
personally  summoned,  but  was  arrested  and  appeared  in 
the  action.  If  he  did  not  appear,  his  goods  and  the  profits 
of  his  lands  might  be  restrained,  ad  infinHum,  to  compel 
an  appearanee;  <^r/  if  he  absconded,  he  might  be  outlawed, 
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.but  iu>  ^judgment  tovdi  be  given  against  hiin  in  the  Action 
tUxtil  be  appeared,  or  was  heard."  (8  Bl.  CoanL  280^  et  seq.j 
Seas  V.  Cole,  8  Zab.  116 ;  Neff  v.  P&nnoyer^  March,  1875.) 
'  In  the  case  of  Harris  v.  Hardman,  14  Sjom.  384,  a  defec- 
tive retutn  of  aervice  upon  ^ich  a  judgment  by  default  waa 
rendered,  was  held  insuffioient  to  give  the  oourt  jurisdiction, 
and  that  such  judgment  was  void.  Hie  return  was  as  fol- 
loti^:  ^']^x€^uted  on  the  defendant  Hardman  by  leaving  a 
true  copy  at  his  residence."  The  section  of  the  statute  of 
Mistfissippii  under  whi(di  the  service  was  made,  was  similar 
to  our  own,  (Civ,  Code,  subd.  6,  sea  64.)  The  principle 
enunciated  ih  Harris  v.  Hardman  is  directly  in  point — that 
to  support  A  judgment  by  def  axdt,  where  the  record  is  made 
tip  ex  parte,  tbe  return  of  service  must  show  that  tbe  def  end- 
<ant  has  been  t^lai^ly  summoned. 

' '  In  WUson  v.  Oreathouse,  1  Scam.  174,  a  '  return  in  these 
words:  'Executed  on  the  within  defendant  by  his  reading 
Ithe  within,'' '  wai  held  insufSi^ent.  That  a  judgm^it  by 
default  on  such  a  retuta  of  service,  was  void.  The  atittute 
required  that  th^  service  should  be  made  by  reading.  The 
fdefeoi  in  the  return  was  that  the  date  of  service  was 
jMt  stated,  80  that  the  court  could  determine  whether 
process  had  been  served  within  the  tisne  fequired  by  law 
befoie  the  defendant  could  be  in  d^ault  It  did  not  seem 
.to  occur  to  the  court  that  this  fact  mi^t  be  presumed. 
The  judgment  t^as  that  of  a  justice  of  the  peace,  but  the 
49oart  annaan<^  principles  applicable  to  all  courts  wheals 
the  method  of  acquiring  jurisdiction  is  by  summons  di- 
iPected  to  the  defendant  However,  in  Parson  v.  Dmre, 
23  HL  674,  the  judgment  by  defiiult  was  that  of  a  coort  of 
superior  jurisdiction^  and  a  return  less  defective  than  the  pi^ 
ceding,  was  held  insufficient  to  give  the  cou^  jurisdiction  of 
the  peirsosL  of  the  defendant;  and  it  was  further  decided  that 
'^the  judgment  was  utterly  void,  and  aa  such  could  be  ob^ 
jected  to  at  any  tune,  and  in  any  proceeding,  whether  diiect 
or  collateral." 

'  89>in..Gilbi^ath  v.  Kuyhendall,  1  Ark  52,  where  the  sum- 
mons was- returned  served  *^  reading  the  same  to  him^" 
wtthout  stating  to  the  defendant,  and  it  not  appearing  by 
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other  peaia  of  the  xi^tam  that  flueh  was  thefact^  the  retltnx 
was  considered  too  indefinite  and  unoertain ;  from  this  def eet 
alone  it  would  aeetn  ''to  be  the  foundation  of  a  judgment  by 
default.''  The  vetttm  ought  to  ahow^  ^^with  readonable  cer- 
tainty, the  ti^ne,  jdace,  and  maimer  of  service,  and  Hie  name 
of  the  person  or  parly  upon»  whom  it  was  made,  so  that  it  may 
appear  to  the  ooUrt  that  the  service  was  made  in  oonf  ormity 
with  the  pr(MsionB  of  the  statute^  upon  the  person  or  party 
named  in  the  writ,  at  a  proper  time  and  within  the  jurisdic- 
tion of  the  officer  anaking.it"  (2  Mass.  164;  18  Id.  483; 
Ex  parte  Cross>  7  Ai^  44;  Graves  v.  Robertson,  22  Tetas^ 
130;  20  Te:sBa^  180.)  Dawson  v.  The  Siaie  Batik,  3  Ark 
505,  is  to  the  same  efiect. 

O'Brien  v.  8.  F.  and  T.  Canal  Co.,  10  Cal.  843,  was  also 
a  judgment  by  default  The  return  of  the  sheriff  that  he 
served  the  summons  ^'upon  James  Steel,  one  of  the  proprietors 
of  the  oosnpany,"  was  held  an  insufficient  service  upon  a  cor- 
poration to  give  the  court  jurisdiction.  The  return  fails, 
says  Pield,  J.,  to  show  that  Steel  wail  ^^president  or  head  of 
the  corpcHration,  or  secretary,  cashier,  or  managing  agent 
theieof ;"  yety  it  would  seem,  if  ptesumptions  were  admissible 
to  fill  out  defective  returns^  the  court  might  have  presumed 
StedL  to  be  one  of  these  persons.  A  vital  diatinoticai  between 
eases  like  these  just  cited^  and  another  class  of  eases,  lies  in 
the  fact  that  where  a  record  is  silent  on  a  certain  point,  and  a 
I^al  presmniptian  is  indulged  in  its  favor, .  the  presumption  is 
not  an  invention  of  the  court  to  supply  the  plaoe  of  evidence 
that  was  not  and  could  not  have  been  before  the  court,  but  is 
a  presumption  that  evidence  was  before  the  court  of  the  fact 
on  which  the  .record  is  silent 

This  was  so  in  such  cases  as  Forbes  v.  Byde,  31  CaL,  and 
Hahn  v.  KeUy,  34  Gal.  Thus,  in  Hakn  v.  Kelly,  34  CaL, 
the  point  was  made  that  the  judgment  was  void,  because  the 
affidavit  of  publication' of  summons  did  Hot  show  that  the  af- 
fiant was  .printer,  foreman,  or  principal  clerk  of  the  news- 
paper in  whi^  the  summons,  was  published.  But  ''it  is  to 
be  prestmied,"  says  the  court,  in  the  latter  case,  p.  421,  ''that 
such  evidence  was  furnished  to  the  court  before  the  judgment 
was  rendersd*-'^ 
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The  proof  of  service  upon  whidh  tiie  judgment  ag&iiist  the 
appellant  was  rendei^d,  appears  on  the  face  of  the  record. 
There  is  no  room  for  any  presumption  in  favor  of  the  valid- 
ity of  the  judgment  It  must  stand  or  fall,  aa  his  proof  is 
good  or  bad.  The  presumption  at  common  law,  to  illustrate 
by  an  application  to  this  case^  was  not  that  the  person  serv- 
ing the  summons  made  a  regular  legal  service,  although  the 
fact  does  not  appear  by  the  certificate,  but  that  the  fact 
that  he  d^d  make  such  a  service  was  shown  to  the  oourt  by 
other  proof. 

The  respondent  endeavors  to  make  the  rule  applicable  to 
this  case  by  contending  that,  although  the  iietum  does  not 
show  upon  its  face  a  regular  service,  yet,  for  aught  that 
appears  from  the  return,  the  sunmions  might  have  been 
regular,  and  henoe  the  court  must  presume  it  to  have  been 
so.  But  can  that  be  a  correct  rule  of  law,  which  calls  upon 
a  court  to  presume  that  to  be  true  which  is  inoootestibly 
false  ?  Whether  the  service  was  regular  in  fact,  or  whether 
not  regular,  cannot  be  known  by  this  court,  and  could  not 
have  been  known  by  the  court  rendering  the  judgment 
But  the  proof  now  before  this  oourt  was  certainly  the  proof 
and  the  only  proof  before  that.  The  statute  prescribes 
how  proof  of  service  shall  be  made,  and  the  record  shows 
that  proof  of  service  was  before  ifce  court,  and  what  Ihat 
proof  was.  It  cannot  be  presmfied  against  the  face  of  the 
record  that  there  was  any  other  or  di-fferent  proof.  Actual 
records  would  lose  their  value  somewhat  if,  whenever  a 
record  was  found  defective,  another  could  be  created  by 
presumption  to  supply  its  place.  There  is  not  a  case  in  our 
ovTn  reports,  hereafter  to  be  cited,  or  elsewhere,  where  the 
judgment  could  not  have  been  upheld  by  such  an  unfailing 
remedy  for  bad  records.  (Oalpin  v.  Page,  18  Wall.  866 ;  14 
Wise  85;  4  Or.  14,  15,  18,  19.) 

The  validity  of  the  judgment  depends,  then,  solely  on 
the  sufficiency  or  insufficiency  of  the  proof  of  jurisdictioii 
over  the  person  of  the  defendant,  set  forth  in  the  bill  of 
exceptions.  The  insufficiency  of  this  proof  is  manifest 
In  Trvllenger  v.  Todd,  5  Or.  36,  a  judgment  by  default 
was  declared  void,  because  the  return  of  service  of  sumimoiui 
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failed  to  disoIoBe  the  faot  tbat  the  defendant  could  not  be 
found  In  Harris  v.  Hardman,  heretofore  cited^  the  same 
defect  occumed  in  the  return,  and  the  same  view  waa  taken 
of  such  defect  aa  in  Tndlenger  v.  Todd.  Trullenger  v.  Todd 
announces  distinctly  that  the  presumption  of  jurisdiction, 
or,  in  other  words,  the  pieaumption  in  favor  of  the  record,  ia 
wanting  where  the  record  itself  discloses  that  the  proof  of  the 
aervioe  of  sumsnons  upon  the  defendant  was  too  defective  to 
warrant  the  entry  of  judgment  against  hinu  The  method 
of  attacking  the  judgment  by  appeal,  had  nothing  to  do  with 
the  decision.  The  judgment  was  set  aside  because  it  was 
void. 

The  want  of  jurisdiction  may  not  appear.  But  if  a  judg- 
ment is  set  aside  on  appeal,  for  want  of  jurisdiction  to  enter 
it,  and  the  same  evidence  of  such  want  of  jurisdiction  ap- 
pears in  any  collateral  proceding,  it  ought  to  be  set  aside  as 
welL  There  can  be  no  distinction  in  law,  or  reason  between 
a  direct  and  collateral  attack  on  a  judgment,  when  its  inval- 
idity is  shown  by  the  record  itself.  (See,  also,  Smith  v.  EU 
lenddU  Mill  Co.,  4  Or.  70 ;  Willamette  FaUs  Co.  v.  Williams, 
1  Or.  112.) 

Besides,  the  statute  explicitly  declares  that  the  return 
^'must"  state  the  place  of  service.  Cai^  the  court  dispense 
with  this  provision  of  the  service?  As  a  provision  of  the 
statute  it  is  a  law ;  and  is  not  a  return  made  in  plain  violation 
of  it,  incurably  defective  t 

In  Heatherly  v.  Hadley,  4  Or.  1,  the  proof  of  the  service 
-of  summons  did  not  Alow  that  a  copy  of  the  coanplaint  cer- 
tified 'T)y  the  plaintiff,  his  agent  or  attorney*^  was  served  with 
the  sommona  In  a  direct  attack,  this  defect  was  held  fatal 
to  the  decree  rendered  on  such  service.  The  argument,  here- 
tofore, has  been  applicable  to  collateral  attacks,  but  in  Huns- 
aker  v.  Coffin,  2  Or.  112,  this  court  declared  a  motion  under 
the  statute  to  revive  a  judgment  to  be,  not  a  collateral,  but  a 
direct  proceeding.  The  case  of  Heatherly  v,  Hadley,  is, 
therefore,  precisely  in  point;  for  the  certificate  in  thia  case 
fails  to  show  that  the  copy  of  the  complaint  served  waa  cer- 
tified at  all 
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Thayer  dk  Williams  and  WUliatn  Strong,  for  lespondent: 

Does  this  record  show  that  the  court  rendering  the  judg- 
ment did  not  have  jurisdiction  of  the  person  of  defendant 
Bamhart?  This  must  be  shown  affirmatively,  because  if 
the  record  shows  nothing  as  to  the  manner  in  which  juris- 
diction of  the  person  was  acquired,  it  is  conclusively  pre- 
sumed to  have  had  such  jurisdiction,  the  court  where  the 
Judgment  was  rendered  being  a  court  of  record,  having 
common  law  jurisdiction.  (Freem.  on  Judg.  126;  Cooly's 
Const  Linu  406,  et  svh  and  not^.)  The  plea  to  a  scire  far 
cias,  is  nvl  tiel  record,  payment,  etc.  (Payne  and  Durer, 
424.)  Questions  which  go  to  impeach  the  record  cannot  be 
raised  upon  a  scire  facias.  (4  Cow.  457 ;  40  Geo.  148 ; 
!Freem.  on  Judg.,  sec.  445  and  notes.) 

The  objection  is  upon  the  insufficiency  of  the  service. 
That  it  was  not  made  by  any  duly  authorized  officer.  That 
the  person  serving  it  does  not  appear  to  bave  been  the 
sheriff  of  Multnomah  county.  While  we  are  ready  to  admit 
that  the  return  is  informal,  and  that  possibly  a  judgment 
taken  by  default  upon  such  a  return  might  be  reversed  upon 
error,  yet  we  do  insist  that  the  judgment  is  not  void.  The 
return  is  signed,  ''Wm.  McMillan,  Sheriff;"  The  court  is 
presumed  to  know  its  own  officers,  and  officers  are  presumed 
to  act  within  their  jurisdiction. 

We  take  the  ground  that  even  if  it  were  true  that  Wm. 
McMillan  was  not  sheriff,  the  judgment  cannot  for  this  rea- 
son be  impeached  in  this  proceeding.  This  record  does 
not  show  that  the  writ  was  not  properly  served  by  a  proper 
officer.  McMillan  sutecribes  himself  as  sheriff,  and  it  is 
immaterial  whether  he  was  sheriff  of  Multnomah  or  of  any 
other  county  in  the  state.  Date  of  the  service  would  give 
more  than  thirty  days  prior  to  the  first  day  of  the  next  term 
of  the  court  to  which  the  defendant  is  required  to  appear. 
The  service  was  made  on  the  tenth  day  of  December,  1855 
The  next  term  of  the  court  commenced  on  the  first  Monday 
in  March,  1856.     (Acts  of  1855-56,  71.) 

The  counsel  for  appellant,  upon  the  argument  before  Ae 
circuit  court,  referred  to  the  case  of  Hunsaker  v.  Coffin;  de- 
cided by  this  court  in  1864.     (2  Or.  107.)     That  case,  how- 
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ever,  is  not  in  pointy  because  the  oourt  tliere  held  that  there 
was  no  legal  sunanons,  therefore  no  summonA.  The  remark 
of  the  judge,  in  announcing  the  decision,  that  the  case  was 
between  the  same  parties,  and  no  tension  of  terms  could  make 
it  a  eoUateral  proceeding,  was  ndt  called  for,  and  was  obiter. 
It  is  so  contrary  to  principle  and  authority,  that  it  must  bare 
been  inadvertently  made. 

The  reason  given  for  the  dictum,  that  the  motion  is  be- 
tween the  same  parties^  and  the  subject-matter  the  same,  i? 
equally  applicable  to  the  case  of  an  action  brought  upon  a 
judgment,  where  the  record  of  the  judgment  is  offered  to 
prove  its  existence.  The  true  rule  is,  that  every  proceed- 
ing is  collateral  except  an  appeal  or  writ  of  review,  and 
they  cannot  be  brought  unless  within  the  time  limited  by 
law.  If  the  dicta  is  sound  law,  then  proceedings  by  writ  of 
review  should  be  abolished.  The  same  object  can  be  ac- 
complished by  an  objection  to  the  validity  of  the  judgment 
wherever  it  is  sought  to  be  enforced.  (Oooley's  Const  Tim. 
4060 

The  most  that  can  be  alleged  againsit  this  retom  is  that 
it  does  not  show  all  that  might  be  required,  but  it  does  not 
show  anything  inconsistent  with  a  due  service.  In  case  of 
an  attempted  service  of  process^  the  presumption  exists  that 
the  court  considered  and  deteormined  the  question ;  whether 
the  acts  done  were  sufficient  or  insufficient.  We  refer  to  the 
following  authorities:  Freeman  on  Judg.,  sees.  125,  126, 
and  the  authorities  cited  in  the  notes;  also,  2  Hill,  617; 
Ck>oly's  Const  Lim.  406-409  and  notes. 

By  the  Court,  Boisb^  J. : 

!this  is  a  proceeding  under  the  statute  for  leave  to  issue 
an  execution  on  a  dormant  judgment  The  appellant  herein 
objected  in  the  court  below  to  the  granting  of  the  motion  for 
leave  to  issue  execution  for  the  reason  that  it  appeared  by 
the  record  of  said  dormant  judgment^  that  there  had  been  no 
proper  service  on  the  defendant  Bamhart  to  give  the  court 
jurisdiction  of  his  person,  so  as  to  render  a  valid  judgment 
against  him. 
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The  lietuni  of  this  service,  as  appears  in  the  record,  is  as 
follows : 

"I  hereby  certify  that  I  served  the  within  simunons  by 
delivering  a  certified  copy  of  the  saime,  together  with  a  copy 
of  the  complaint,  to  Wan.  H.  Bamhart,  this  tenth  day  of  De- 
cember, 1855. 

'^m.  H.  C.  Millian,  Sheriff." 

There  is  no  other  evidence  of  tiie  service  of  process  on  said 
Bamhart,  in  the  judgment-rolL  This  service  is  indorsed  on 
the  summons. 

It  is  claimed  by  the  appellant  that  such  a  return  did  not 
give  the  court  jurisdiction :  1.  It  is  claimed  that  this  return 
has  no  venue ;  2.  It  does  not  show  it  was  served  by  the  sher^ 
iff  of  the  county;  3.  It  does  not  show  that  a  certified  copy 
of  the  complaint  was  served ;  4.  It  does  not  show  in  what 
county  or  state  the  process  was  served. 

It  is  claimed  that  this  judgment  is  absolutely  void  and 
not  voidable,  and  that  the  judgment  has  no  validity  for  any 
purpose,  and  can  be  attacked  collaterally  and  impeajched  for 
want  of  jurisdiction  of  the  court  When  offered  in  evidence 
in  this  case,  provided  this  shall  be  regarded  by  the  court  as 
a  collateral  attack.  But  it  is  insisted  that  this  is  a  continua- 
tion of  the  same  suit,  and  that  this  is  a  direct,  and  not  a  col- 
lateral attack,  and  that  there  are  no  presumptions  which  will 
prevent  inquiry  behind  this  judgment  in  this  case^  and  that 
the  regularity  of  the  proceedings  of  the  court  in  rendering 
this  judgment  are  as  subject  to  inquiry  now  as  on  an  isippeal. 
In  order  to  determine  the  effect  that  should  be  given  to  this 
judgment,  it  will  be  necessary  to  inquire  what  defense  was  in- 
terposed in  this  case. 

This  is  a  proceeding  in  the  nature  of  a  scire  facias,  which 
is  a  judicial  writ  to  obtain  execution  on  a  judgment,  and 
issues  out  of  the  court  where  the  record  is,  and  the  same 
defenses  only  can  be  pleaded  in  this  proceeding  that  were 
pleadable  to  a  scire  facias.  The  only  pleas  to  a  scire  facias 
were  either  mil  tiel  record,  or  payment^  accord  and  satisfac- 
tion, or  some  matter  which  showed  that  the  judgment  had 
been  discharged.  It  is  a  maxim  of  the  law,  says  Mr.  Chitty, 
*'that  there  can   be   no   averment   in   pleading   against  the 
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validity  of  a  record,  though  there  may  be  against  its  operar 
tion,  therefore  no  matter  of  defense  can  he  pleaded  whidi 
existed  anterior  to  the  recovery  of  the  judgment" 

The  only  defense  then  that  can  he  set  up  to  this  judg- 
ment is  either  that  there  is  no  such  judgment,  or  that  it  is 
in  some  way  dischai^d.  (1  Chitty  PL  486;  Freeman  on 
Judgments,  sec  445;  13  How.  Pr.  178.)  It  makes  no  dif- 
ference whether  this  is  considered  a  continuation  of  the 
original  case  or  a  new  case  on  the  judgment.  For  if  this 
judgment  were  sued  in  another  court  of  this  state,  and  was 
offered  in  evidence,  it  would  not  be  subject  t6  be  questioned 
for  want  of  jurisdiction,  unless  such  want  of  jurisdiction 
appeared  in  the  record  and  showed  that  the  pretended 
judgment  was  absolutely  void,  and  consequently  no  judg- 
ment 

In  this  tsase  we  think,  therefore,  that  the  same  presump- 
tions in  favor  of  the  judgment  obtain  which  would  be 
entertained  in  its  favor  were  it  attacked  collaterally.  And 
we  conclude  from  the  well  established  rules  on  this  subject 
tiiat  the  pie^imptioas  obtain  in  favor  of  the  validity  of  a 
judgmi^it  in  all  cases  where  its  authority  is  invoked,  unless 
the  same  is  directly  attacked  by  appeal  or  some  other  legal 
mode  which  opens  the  judgment  and  authorizes  inquir5'' 
into  the  facts  which  were  the  stbject  of  the  judicial  in- 
vestigation and  determination  as  the  foundation  of  the 
judgment  As  an  authority  to  maintain  the  position  that 
the  facts  on  which'  the  judgment  was  founded  ms-y  now  be 
open  to  inquiry,  the  appellants  rely  on  the  authority  of  the 
case  of  Hunadker  v.  Cafjfin,  2  Or.  lOT.  In  that  case  the 
sununons  required  the  defendant  to  appear  forthwith,  and 
was  therefore  in  direct  contravention  of  the  statute,  and 
was  void,  and  the  service  of  sucb.  a  summons  would  be 
simply  void,  and  not  an  irregularity.  So  in  that  case  the 
judgment  was  void,  because  on  inspecting  the  judgment- 
roll  it  was  found  that  there  was  no  legal  summons.  In  that 
case  there  is  no  recital  in  the  record  that  the  defendant  had 
been  duly  summoned,  so  there  was  no  record  showing  that 
the  court  passed  on  the  question  of  jurisdiction  except  tho 
presumption  arising  from  the  court  having  entered  a  judg- 
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Doent  in  its  journal,  &uch  a  judgment  being  found  in  the  joux^ 
nal.  Jurisdiction  woxdd  be  presumed  unless  same  other  part 
of  the  record  shoTved  want  of  jurisdiction.  In  the  case  of 
Hunsaker  v.  Coffin,  on  looking  into  the  judgment  it  was 
found  an  illegal  summons  had  been  served,  and  the  record 
showed  that  the  court  did  not  have  jurisdiction  of  the  de^• 
fendant  CoflSn.  In  that  case  the  record  taken  altogether 
showed  that  the  court  did  not  have  jurisdiction  of  the  person, 
and  the  presumption  arising  from  tiie  appearanoe  of  the 
judgment  in  the  journal  was  overcome.  (Freeman  on  Judg- 
ments; Hahn  v.  Kelly,  34  Cal.  Sdl.) 

In  the  case  of  Hunsaker  the  court  was  evidently  right  in 
coming  to  the  conclusion  that  the  judgment  was  void  in  re- 
fusing the  motion  or  execution.  In  that  case  there  vms  no 
attempt  to  attack  the  judgment  for  any  other  reason  tiian 
that  it  was  null  on  its  face,  and  the  remark  of  the  court  that 
the  case  stood  in  a  different  position  as  to  presumptions  in  its 
favor,  than  where  the  attack  is  collateral,  was  not  necessary 
in  giving  judgment  against  the  motion,  and  was  obiter,  for 
the  judgment  was  void  and  could  be  used  for  no  purpose.  The 
case  now  before  the  court  is  different  There  is  a  complaint 
and  summons  and  an  attempted  service  which  is  as  fol- 
lows: 

''I  heieby  certify  that  I  served  the  within  summons  by 
delivering  a  certified  copy  of  the  same  together  with  a  copy 
of  the  complaint  to  Wim.  Bamhart,  this  tenth  day  of  Decem- 
ber, 1876.  Wm.  McMiue-aw,  Sheriff," 

This  service  is  defective  is  not  stating  enough  to  show 
on  its  face  that  all  the  requirements  of  the  statute  in  mak- 
ing the  service  had  been  complied  with,  nor  does  it  show 
but  what  all  these  requirements  had  been  ocMnplied  with. 
It  anay  have  been  in  Multnomah  county,  by  a  sheriff  of 
that  county,  and  the  copy  of  the  complaint  may  have  been 
properly  certified.  Now  the  question  is^  was  this  a  de- 
fective service  or  no  service  at  all  t  The  service  was  in  the 
record,  and  before  the  court  The  oourt  is  presumed  to 
have  passed  on  this  defective  service  and  held  it  sufBicient. 
Such  a  holding  may  have  been  erroneous,  and    could   have 
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beeii;oi>n^eted  'cm*  aj^eal  and  the  judgment  reversed  and  sent 
to  the  court  below  for  further  proceedings,  when  the  defec- 
tive service  could  have  been  amendeid,  provided  the  officers 
had  done  the  acts  necessary  to  make  a  good  service,  all  of 
which  were  not  mentioned  in  the  record.  This  is  different 
from  a  case  where  it  appears  that  the  court  could  not  have 
jurisdiction;  We  think  this  service  was  irregular,  and  the 
court  having  held  it  sufficient,  and  no  appeal  being  taken, 
that  the  jtirisdiotion  of  the  court  will  be  presumed. 
Judgment  of  the  court  below  affirmed. 


♦THOMAS  FARLEY,  Respondent,  v.  P.  C.  PARKER,  Ap- 
pellant. 

JSyidvnce — Dasn  of  Persoit  Non  Compos  Mentis  hat  be  Iicpeachbd.-— 
The  deed  of  a  person  non  compos  mentia  is  void,  and  when  sub- 
mitted to  show  title  in  an  action  ef  ejectment,  may  be  impeached 
by  evidence,  showing  the  existence  of  that  condition  at  the  time 
of  the  execution  of  the  deed. 

WinfKaB  —  QpxNioif  of  Intimate  Acquaintance. — ^Under  section  6M, 
subdivision  10  of  the  code  of  civil  procedure,  if  the  testimony 
shows  that  the  witness  is  an  intimate  acquaintance  ot  the  person 
whose  saiiity  is  brought  in  question,  bis  opinion  is  admissible^ 
touchiniaj  the  mental  sanity  of  such  person,  even  though,  the  witneai^ 
should  not,  in  express  words,  state  the  fact  of  such  intimate  a9> 
quaintance. 

JtJBiBDiCTnoN  —  Tebhitomal  Pbobats  CouBra.  —  The  probate  courts, 
'  iinrlcr  tha  territorial  organization,  were  eourts  of  limited  and  in- 
ferior Jdrisdiction. 

Appxai.  frogn  Marion  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  C.  Oibbs,  for  appellant: 

A  deed  from  an  insane  person,  not  under  guardianship,  ia 
voidable  only,  not  void,  and  creates  a  seisin.  If  the  plaintiff 
bad  a  remedy  it  was  in  equity  to  have  the  deed  set  aside,  as 
an  act  of  an  insane  person.  A  court  of  law  is  bound  to  en- 
force a  written  contract  or  deed ;  a  court  of  equity  may  go 
behind  either,  and  inquire  into  the  condition  of  the  parties, 
and  the  very  right  of  the  case  between  them.  Thus  Farley 
oould  not  have  his  equitable  estate  inquired  into  in  his  ac- 
tion of  ejectment      He  is  confined  to  his  paper  title— legal 

*  See  26,  Am.  Rep.  604. 
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estate.  (1  Stoiy's  Eq.  Jur.  10  ecL  sees.  161,  487,  488;  9 
Johns.  Oil.  586,  5»6  and  597.) 

Law  and  equity  is  not  blended  in  Oregon.  Farley  had 
his  election  to  bring  a  suit  in  equity  or  an  action  at  law.  He 
has  chosen  tibe  latter,  and  is  bound  by  his  estate  pleaded, 
which  is  purely  legal,  and  not  equitable.  (Story's  Eq.  Jur. 
sec  694 ;  Ftch  v.  Newton,  45  Barb.  173 ;  Oriswold  v.  Miller, 
15  Barb.  520,  524 ;  L'Amaroux  v.  Crosby,  2  Paige,  422 ;  5 
Pick.  217;  11  Tick.  806;  6  Met.  415;  1  Gray,  487;  6  Id- 
279.) 

This  is  not  only  the  settled  doctrine  of  Massachusetts,  but 
also  of  the  common  law.  Mr.  Justice  Bladcstone,  in  his  Com- 
mentaries,  vol.  11,  p.  291,  states  the  doctrine  thus:  "Idiots 
and  persons  of  non-sane  memory,  infants  and  persons  under 
duress,  are  not  totally  disabled  to  convey  or  purchase,  but  sub 
modo  only,  for  their  conveyances  and  purchases  are  voidable 
but  not  actually  void.'' 

Chancellor  Kent  lays  down  the  broad  doctrine  that  'Iby 
the  common  law  a  deed  made  by  a  person  non  compos  is  void- 
able only  and  not  void."  (4  Kent,  Com.  4th  ed.  451 ;  3  J.  J. 
Marshall,  660;  1  J.  J.  Marshall,  244^  246;  7  Dana  (Ky.), 
624 ;  8  Coon.  281 ;  16  Ohio  (Oriswold),  166 ;  64  HI.  828 ;  33 
HL;  32  Iowa,  524;  53  Maine,  451,  456;  48  K  H.  188;  17 
Wend.  119,  184;  8  Barb.  656;  12  Id.  286,  827;  20  Id.  559; 
2  Pi<*.  188;  82  Iowa,  524;  6  Seld.  N.  Y.  46;  24  Ind.  387; 
1  HiU,  130;  9  N.  Y.  45;  51  N.  Y.  879;  17  N.  Y.  270;  48 
K  H.  183;  2  Am.  R.  202,  205;  20  Barb.  669;  6  Due,  180; 
48  Barb.  109 ;  15  Barb.  520,  524.) 

As  the  result  of  the  investigations  of  Judge  Washburn  aa 
to  the  weight  of  authorities,  he  fully  sustains  Mr.  Justice 
Blackstone  and  Chancellor  Kent  (8  Washb.  Real  Prop., 
244,  sec  16 ;  2  Greenleaf,  sec  800  and  note  4 ;  and  1  Story's 
Eq.  Jur.,  sees.  228,  229,  230,  487  and  694.) 

The  opinion  of  an  intimate  acquaintance  respecting  the 
mental  sanity  of  a  person,  may  be  given.  (Code,  260,  sec 
10;  42  N.  Y.  282;  84  Id.  170;  86  Id.  276;  24  Id.  298.) 

His  evidence  did  not  show  that  he  was  an  "intimate  ac- 
quaintance," and  there  was  no  other  evidence  as  to  that,  as 
the   bill   of   exceptions  shows.    Decrees   of  probate   courts 
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are  only'  presnmptive  evidence,  not  oonelusive  in  such 
nmtters.  {Hart  v,  Deamer,  6  Wend.  497 ;  Oriswold  v.  Mil- 
ler, 16  Barb.  520;  51  N.  Y.  886;  2  Paige's  Ck  426,  427, 
note;  In  re  Morgan,  7  Paige,  286;  2  Barb.  Ch.  208;  2 
Greenl.  Ev.  seos.  698  and  690 ;  2  Cowen  &  Hill's  notes,  942, 
note  680;  1  Phil.  Ev.  with  notes  by  Cowen  &  Hill,  p.  375.) 
The  decree  of  a  probate  court  granting  letfaers  of  guardian- 
ship is  void,  if  it  does  not  appear  that  notice  was  given  to  the 
subject  of  it  before  the  inquisition  is  taken  at  least  ten  days. 
(Stat  Or.  1855,  p.  898,  sea  9 ;  6  Pici.  Mass.  219 ;  Bates  v. 
Delevwn,  5  Paige,  299 ;  Thompson  v,  Mereha/nfs  BanJc,  9 
Paige,  216 ;  Freeman  on  Judg.  sees.  116,  117, 128 ;  5  Wend. 
2!9«;  10  Wend.  692;  Bloom  v.  Burdick,  1  Hill.  130;  Blsisk* 
well,  185-6.) 

Dolph,  Bronaugh,  Dolph  A  Simon,  and  F.  A.  Ohenoweth, 
for  respondent: 

A  deed  executed  by  an  insane  person  is  not  voidable  only 
but  absolutely  void ;  and  that  the  pretended  grantor  upon  re- 
covering from  his  insanity,  or  his  heir  at  law,  in  case  he  dies 
without  ever  being  restored,  to  reason,  may  sue  for  and  re- 
cover the  lands  in  ejectment,  is  abundantly  settled  by  the  au- 
thorities. The  plain  reason  of  the  rule  is  that  it  requires  two 
competent  assenting  minds  to  conclude  a  contract,  and  if  one 
of  the  minds  be  insane^  the  contract  is  void  ab  initio,  a  nul- 
lity. (1  Pars,  on  Cont  388,  notes  a  and  6;  Dexter  v.  Hall^ 
15  Wall  20-26 ;  Oibson  v.  Soper,  6  Gray,  279 ;  Hoovy  v. 
Hobson,  53  Maine,  452 ;  Chew  v.  The  Bank,  14  Md.  317- 
318 ;  Miles  v.  Lingerman,  24  Ind.  385 ;  Van  Deusen  v. 
Sweet,  51  N.  T.  378.) 

It  is  also  established  by  the  case  of  Van  Deusen  v.  Sweet, 
51  IT.  Y.  383-384,  that  "it  was  competent  for  the  plaintiff 
to  sustain  the  action  by  showing  that  Sweety  at  the  time  of 
executing  the  deed  to  Jacobie,  was  of  unsound  mind,  al- 
though no  fraud  was  practiced  upon  him,  in  order  to  in- 
duce him  to  execute  the  deed,  and  although  the  incom- 
petency of  Sweet  to  transact  business  or  execute  a  convey- 
ance of  his  property  had  not  been  legally  or  judicially 
ascertained  or  declared  at  the  time  of  or  prior  to  the  exe- 
cution  of  said  deed;"  and  again,  "It  was  not  merely  void- 
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able^  but  absolutely  void.  It  was,  in  fact,  not  his  deed,  never 
having  had  any  legal  existence  or  vitality.  There  wis  con- 
sequently nothing  to  be  set  aside  by  the  interposiiioin  of  a 
court  of  equity,  or  by  itecourse  to  an  equitable  action ;  bat 
the  fact  of  its  absolute  nullity  was  available  to  overcome  and 
avoid  the  defense  set  up  and  interposed  under  it  to  defeat  the 
plaintiff's  claim  add  title." 

The  condition  of  mind  of  the  peflrson  alleged  to  have  been 
insane  both  before  and  after  the  main  fact,  may  be  Aown  as 
tending  to  evidence  the  condition  of  the  party's  mind  at  the 
time  of  the  conveyance.  (28  Penn.  Si  117;  4  Conn.  203.) 
For  the  purpose  of  showing  the  oofiditian  of  Michad  Farley's 
mind  on  liSTovember  28,  18S6,  the  deed  to  Colvin  from  him 

being  dated ,  1856,  we  were  allowed  to  read  in  evidence 

the  paper,  entitled  in  t,ho  notioe  of  appeal,  'Trooeeding)»  in 
the  probate  court  in  vacation,  October  20,  1856.'*  It  ap- 
pears from  this  transcript  that  the  judgment  was  ren- 
dered by  the  court,  and  not  in  vacation  by  the  judge. 

The  court  pf  probate  in  Oregon  is  a  court  of  superior  and 
general  jurisdiction,  and  unless  it  appears  affirmatively  from 
the  record  of  its  proceedings  that  it  did  not  have  jurisdiction 
of  the  person  or  subjednmAtter  affected  by  its  decision,  the 
presumption  of  law  is  in  favor  of  the  judgment  (Rvssell 
V.  Lewis,  3  Or.  380 ;  Heatherly  v.  Hadley,  4  Id.  1 ;  Stats. 
1854,  813,  sec.  13 ;  Orepps  v.  Durden^  1  Smith's  Lead.  Gas. 
1021-23.) 

It  does  not  appear  affirmatively  from  this  record  that 
Michael  Farley  was  not  served  with  notice  of  that  proceed- 
ing. It  appears  affirmatively  only  that  he  was  not  present  at 
the  hearing  before  the  court;  but  the  recital  in  the  jour- 
nal entry  that  the  coroner's  return  showed  that  Michael  Far- 
ley was  found  in  his  county,  is  more  nearly  affirmative  proof 
that  he  was  than  that  he  was  not  served  with  notice. 
Whether  a  witness  has  shown  such  an  intimate  acquaintance 
with  the  person  whose  sanity  is  in  question  as  to  entitie  him 
to  e:cprese  an  opinion  thereon,  is  a  matter  largely  in 
the  discretion  of  the  court.  (^Pittmaai  v.  Pittman,  3  Or. 
664.) 
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The  judgment  of  the  probate  coart'  of  Douglas  county,  rm* 
deied  on  November  28,  1856,  dedanng  said  Michael  Farley 
to  have  been  insane,  is  oonelusive  evidence  of  his  insanity,  so 
long  as  the  same  remains  unreversed  and  nnimpeaohed.  This 
charge  referred  to  the  proceedings  in  probate  court,  etc.,  a 
copy  of  which  is  hereto  given  in  this  bill  of  exceptions,  ahd 
there  was  Ho  evidence  in  the  case  referring  to  any  odier  judg^ 
ment  or  proceeding  in  any  other  probate  court  By  the  sta)> 
nte  of  Oregon  in  f onse  when  daid  adjudication  of  insanity 
was  had,  the  jurisdiction  over  that  matter  was  expressly  conf 
ferred  upon  the  probate  court  (Stats.  1854,  802,  sec.  9^ 
100 

Hist  court  was  a  court  of  superi(^  jurisdiction,  and  if  it 
obtained  jurisdiction  of  the  person  of  ^  Michael  Farley, 
which,  as  we  have  already  argued,  is  to  be  presumed,  un^ 
less  the  contrary  appears  affirmatively  from  the  record, 
then  it  is  a  wtell  established  principle  that  the  .^dgment  of 
said  court  in  the  premises  is  conclusive  as  to  the  questions 
determined  therein  ttrhtle  it  stands  unreversed.  (Swift  ih 
Stark,  2  Or.  99 ;  Wamer  v.  Myers,  8  Id.  '218 ;  1  GxeeliL  Et«^ 
sec.  628 ;  Code,  254-55,  sea  738,  rabd.  1.) 

By  the  Court,  Pbix^  C.  J. : 

This  is  an  action  to  recover  the  possession  of  real  prop^ 
erty.  The  respondent  claims  to  own  the  undivided  one-sixth 
part  of  eighty  acres  of  land,  as  one  of  the  heirs  at  law  of 
Michael  Farley  deceased. 

The  answer  denies  the  allegations  of  the  complaint,  and 
alleges  that  one  Colvin  is  the  owner  of  said  land,  and  that 
appellant  is  in  the  possession  thereof  under  a  contract  of  pur- 
chase from  said  Colvin. 

The  replication  puts  in  issue  the  affirmative  allegations  in 
the  answer.  Respondent  obtained  a  verdict  and  judgment  in 
the  court  below,  from  which  appellant  appeals  to  this  court 
Both  parties  claim  under  Michael  Farley,  to  whom  patent 
was  issued  by  the  United  States  government  for  a  donation 
daim  of  three  hundred  and  twenty  acres,  of  which  the  ei^ty 
acres  in  controversy  is  a  part 

Appellant  daiims  that  Michael  Farley,    in   his   life-time, 
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sold  and  oonveyed  the  land  in  question  to  said  Colvin,  and 
respondent  olaims  that  at  the  time  of  the  execution  of  said 
deed  Michael  Farley  was  in^ane^  and  so  the  deed  was  and  is 
void,  and  the  title  never  passed  out  of  Michael  Farley. 

After  the  plaintiff  lasted  his  case  the  defendants'  counsel 
offered  in  evidence  a  deed  from  Michael  Farley  to  Thomas 
Colvin^  under  whomj  hy  conveyances,  the  defendant  claims 
title  aiid  rested. 

Plaintiff's  counsel  then  undertook  to  show,  by  evidence, 
that  the.  deed  to  Colvin  was  void  on  the  ground  that  the 
said  Michael  Faiiey  was  insane  at  the  time  said  deed  was 
executed.  To  show  the  insanity  of  said  Michael  Farley,  the 
plaintiff,  by  his  counsel,  offered  to  read  in  evidence  the  depo- 
sition of  A.  J.  Swearinger,  to  whidi  defendant,  by  his 
counsel,  objected.  The  counsel  of  defendant  based  his  objec- 
tions to  the  admissions  of  this  deposition  on  the  following 
grounds:  1.  The  insanity  of  a  person  not  under  guardian- 
ship cannot  be  shown  in  an  action  of  ejectment;  2.  A  deed 
given  by  an  insane  person  not  under  guardianship  is  voida- 
Ue,  but  not  void ;  8.  The  plaintiff's  remedy,  if  he  has  any, 
is  by  suit  in  equity,  and  not  by  action  at  law. 

INfeither  of  these  grounds,  we  think,  were  sufficient  upon 
which  to  reject  deposition.  There  appears  to  be  some  eon- 
fusion  in  the  cases  reported  as  to  whether  a  contract  or  deed 
executed  by  an  insane  person  should  be  treated  as  void  or 
only  voidable.  Mr.  Parsons  says;  "The  words  void  and 
voidable  have  often  been  very  vaguely  used  when  applied  to 
contracts,  and  the  word  void  has  be^  frequently  used  to  de- 
note merely  that  the  contract  was  not  binding,  and  as  express- 
ing no  opinion  whether  such  contract  might  or  might  not  be 
ratified."    (Pars,  on  Cont  329,  note  b.) 

This  being  an  action  to  recover  real  property,  and  defend- 
ant claiming  title  under  a  deed  executed  by  said  Michael  Far- 
ley to  Colvin,  it  was  necessary  to  produce  said  deed  in  evi- 
dence to  sustain  his  title.  And  when  thus  produced,  although 
appearing  to  be  regular  upon  its  face,  we  think  plaintiff  had 
a  right  to  attack  and  impeach  it  by  any  evidence  tending  to 
^ow  that  it  was  not  the  deed  of  said  Michael  Farley.  His 
signature  .  may    have    been    fojged    or  obtained  by    fiuud. 
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Or,  as  it  is  claimed  in  this  ease,  may  *have  heen  executed  hj 
him  'TYhile  insane^  and  not  capable  of  ezeeating  a  deed  or 
any  other  iiiBtFnmezit  requiring  volition. 

In  Dexter  v.  Hall,  15  Wall.  20,  it  was  held  that  a  powisr 
of  attiottiej,  eaceeuted  by  a  lunatia^  or  a  person  non  compos 
mentis,  wae  absolutely  void.  Hat  was  an  action  of  ejecb- 
menty  anil  the  question  presented  here  was  ably  ajrgued  and 
thoroughly  considered  by  the  court  in  that  case. 

Mr.  Justice  Strong,  in  delivering  the  opinion  of  the  court, 
says:  ^^Looking  at  the  subject  in  the  li^t  of  reason,  it  is 
difficult  to  perceive  how  one  incapable  of  understanding  and 
acting  in'  the  ordinary  affairs  of  life  can  make  an  instrument 
the  efficacy  of  which  consists  in  the  fact  liiat  it  ex* 
presses  his  intention,  or,  more  properly,  his  mental  conclu- 
sions." 

The  fundamental  idea  of  a  contract  is,  that  it  requires  the 
assent  of  two  mindd;  but  a  lunatic  or  a  person  non  compos 
fneniis  haa  nothing  which  the  law  recognizes  as  a  mind,  and 
tiiersf ore  cannot  make  a  contract 

In  Van  Deusen  v.  Sweet,  51  IS.  Y.  888,  which  was  also  an 
action  of  ejectment,  it  vcnas  held  competent  to  show  that  8weet 
waj9  of  insane  mind  at  the  time  of  executing  a  certain  deed, 
althoiigh  no  fraud  had  been  practiced  upon  him  to  induee 
its  Execution,  and  al'&ougfa  his  competency  to  transact  bo^ 
iiiess  had  not  been  legally  or  judicially  ascertained  prior  to 
or  at  the  time  of  its  execution. 

And  it  was  furtiier  held  that  a  d^  executed  by  a  person 
non  compos  mentis^  was  not  only  voidable  but  absolutely  void. 
Ai»  we  understand  these  decisions,  they  mean  simply  that  a 
deed  regular  <m  its  face  will  be  declared  void  whenever  the 
testimony  submitted  shows  that  the  person  executing  it  waa 
at  the  time  of  its  execution  non  compos  mentis. 

The  depoeitioii  of  Swearinger  waa  farther  objected  to.lqr 
defendant  on  the  ground  that  it  had  not  been  shown  that 
the  witness  was  intimately  acquainted  with  Michael  Farley. 
This  witness  not  being  a  professional  witness  could  not 
give  his  opinion  as  to-  the  mental  sanity  of  a  party,  unless 
shot^  to  be  an  intimate  acquaintance.  (Civ.  Code,  250, 
sec  696',  sub.  10.)     It  does  not  appear  in  the  depositioli  of 
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» 

this  witness  that  he  stated  directly  in  words  that  h^  waa  an 
intimate  acquaintance  of  said  Farley,  nor  do  we  think  it 
was  necessary  that  he  should  have  done  so,  in  order  to  bring 
iiian  within  the  rule  laid  down  in  the  statute. 

When  such  evidence  is  offered,  the  court  may  look  into 
the  facts  stated  by  the  witness,  in  order  to  determine  whether 
he  was  an-  intimate  acquaintance  of  the  parfy,  and  whether 
the  facts  stated  are  sufficient  upon  which  to  base  an  opinion 
as  to  the  sanity  of  the  party. 

Applying  this  rule  to  this  deposition,  we  think  it  suffi- 
ciently appeare  that  the  witness  was  an  intimate  aoquaintr 
tince  of  said  Farley,  and  that  the  facts  stated  by  him  were 
sufficient  upon  which  to  base  an  opinion  as  to  hia  mental 
sanity.  And  by  applying  the  same  rule  to  the  deposition  of 
Beed,  we  think  the  opinion  of  that  witness  was  properly  re- 
jected by  the  court  as  being  nothing  more  than  a  casual  ac- 
quaintance. It  foUowB  from  the  views  therein  ^qpressed  that 
there  was  no  error  committed  by  the  court  in  its  rulings  upon 
either  of  those  depositions.  For  the  purpose  of  showing  the 
joondition  of  Michael  Farley's  mind  on  November  38,  1856, 
^st  after  the  execution  of  the  deed  to  Colvin,  the  plaintiff 
was  allowed  to  read  in  evidence  certain  papers,  called  ^Pro- 
ceedings in  the  probate  court  in  vacation,  October  20;  186&'' 
Defendant,  by  his  counsel,  objected  to  tile  admissioii  of  tbeae 
7)apers  on  the  following  grounds:  1.  That  it  did  not  appear 
that  the  said  probate  judge  had  jurisdiction  of  the  person 
of  the  said  Michael  Farley ;  2.  That  no  paper,  notice,  Or  cita- 
tion had  been  issued  in  said  proceedings;  3.  That  no  notice 
of  said  proceeding  had  been  served  upon  him^  and  there  was 
no  appearance  by  or  for  him,  and  the  said  proceedings  were 
void.'' 

These  objectiona  were  overruled  by  the  court,  to  which  rul- 
ing the  defendant,  by  his  counsel,  duly  excepted,  and  assigns 
here  as  error  upon  which  he  relies  to  reverse  the  judg- 
ment It  was  insisted  by  counsel  on  behalf  of  plaintiff 
that  ^Hhe  court  of  probate  in  Oregon  is  a  court  of  superior 
and  general  jurisdiction,  and  unless  it  appears  affiranatively 
from  the  record  of  its  proceedings  that  it  did  not  have  juris- 
dictioiL  of  the  person  or  subject-matter  affected  by  its  deoia- 
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ion,  the  presumption  of  law  is  i;a  favor  of  the  judgment 
{Russel  V,  Lewis,  Tustin  v.  Oauni,  and  several  oflier  decis- 
ions made  by  this  court  are  cited  and  relied  upon  to  sustain 
this  proposition.  But  these  deeisions^  we  think^  axe  not  ap- 
plicable, for  the  reason  that  the  judgment  or  pw)oeeding  in 
question  was  not  made  by  a  court  of  general  and  superior  jur- 
isdiction, but  appears  to  have  been  a  proceeding  had  in  1866, 
under  the  territorial  organization  prior  to  the  formation  and 
adoptio9i  of  the  state  constitution. 

The  probate  court  was  at  that  time  composed  of  a  single 
judge,  and  had  no  clerk,  and  we  think  was  a  court  of  lim- 
ited and  inferior  jurisdiction,  and  therefore  not  entitled  to 
any  presumptions  in  favor  of  its  jurisdiction.  The  facts 
necessary  to  give  it  jurisdiction  should  appear  among  its  pro- 
ceedings, or  they  must  be  treated  as  void. 

In  Tustin  v.  OaurUj  it  was  decided  by  this  court  that  "the 
constitution  of  this  state  having  provided  that  county  courts 
shall  be  courts  of  record,  having  general  jurisdiction,  to  be 
defined  and  limited  by  law ;  and  the  legislature  having  given 
them  exclusive  and  original  jurisdiction  in  all  matters  per- 
taining to  probate  courts,  it  was  held  that  county  courts  in 
exercising  judicial  powers  in  such  btisiness,  should  be  re^ 
garded  as  courts  of  general  and  superior  jurisdiction." 

That  decision  was  based  expressly  upon  the  constitutional 
provision,  and  had  po  reference  or  application  to  the  judg^ 
ments  and  proceedings  of  probate  courts,  rendered  prior  to 
the  adoption  of  the  constitution. 

The  "proceedings"  had  in  the  probate  court,  on  October  20, 
1856,  in  relation  to  the  insanity  of  Michael  Farley,  failing 
to  disclose  the  facte  necessary  to  give  the  court  jurisdiction 
were  a  nullity,  and  should  have  been  rejected  by  the  court 

And  the  court  below  having  oammitted  error  in  admitting 
this  evidence,  the  judgment  is  reversed  and  the  cause  remand- 
ed for  a  new  triaL 

6  Oregon — 8 
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MULTNOMAH  COUNTY,  Appellant,  v.  W.  BL  ADAMS, 

I&espondent 


I 


OcxtafTsnnaosAiJTY  of  Statdib  AxvniiaBD. — Seotioii  168  <tf  the  diarter 
of  tbe  city  of  Portland,  ajB  amended  and  approved  October  28,  1874, 
•  doee  not  contrayene  article  IV,  section  28,  anbdiyiaion  1^  of  the 
state  conatitation« 

'    AppBAiifrom  Multnomah  Cojimty. 

This  10  azi  action  brought  by  the  county  of  Multnomah 
against  W.  H.  Adams,  for  the  peoovery  of  certain  fines  col- 
lected bv  him  from  defendants  in  state  cases.  The  com- 
plaint alleges  that  the  plaintiff  is  a  duly  organized  public 
corporation;  that  Adams  is  the  police  judge  of  the  city  of 
Pordand,  a  duly  organized  municipal  corporation;  that  in 
virtue  of  the  incorporation  act  or  diarter,  the  police  judge 
of  said  municipality  is  ex  officio  justice  of  the  peace;  that 
acting  as  such,  he  has  enforced  the  provisions  of  the  crim- 
inal code  over  which  the  justice's  jurisdiction  extends,  and 
in  80  doing  has  ionposed  and  collected  fines  amounting  to 
four  hundred  and  fifty-nine  dollars.  These  fines  the  county 
seeks  to  recover.  To  this  complaint  a  demurrer  was  inter- 
posed, which,  after  argument,  was  sustained,  and  the  com- 
plaint dismissed.  The  court  below  based  its  ruling  upon 
section  168  of  the  charter,  which  provides  that  "after  July  1, 
1875,  all  costs,  fees  and  expenses  taxed  against  or  received 
from  any  defendant  in  a  criminal  proceeding  before  the 
police  judge,  either  for  the  violation  of  a  city  ordinance  or 
a  law  of  the  state,  shall,  when  received  or  collected,  be  paid 
by  said  judge  to  the  city  treasurer,  who  shall  give  him  dupli- 
cate receipts  therefor,  ..one  of  whidi  shall  be  filed  with  the 
auditor,  and  all  fines  imposed  by  said  judge,  and  penalties 
recovered  before  him,  either  for  violation  of  a  city  ordinance 
or  a  law  of  the  state,  shall,  when  received  or  collected,  be 
disposed  of  by  him  in  like  manner;  and  all  fees  taxed  against 
or  received  from  a  party  in  a  civil  action  for  the  service,  of 
said  judge  as  justice  of  the  peace,  or  the  service  of  a  police- 
man as  a  constable,  shall,  when  received  or  collected, 
be    disposed    of    by    him     in    like    manner,     and    said 
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judge  AtJl  not  be  entitled  to  have  and  receive  any  other 
or  greater  compensation  for  anything  by  him  done  or  per* 
formed  under  or  by  virtue  of  this  act  than  the  salary  pro- 
vided for  in  section  160.  Such  police  judge  shall  not  be 
reqtiiied  to  entertain  any  civil  actioii/^ 

Raleigh  Stoit,  District  Attorney,  and  0.  A.  Ball,  for  ap* 
pellant: 

Section  158  of  the  city  charter,  being  a  special  and  local 
law,  is  unconstitutional,  for  that  it  attempts  to  regulate  the 
duties  of  the  police  judge  when  he  acts  as  justice  of  the  peace, 
whidi  can  only  be  done  by  a  general  law.  The  word  "duties," 
BB  used  in  art  lY.,  sec  28,  subd.  1  of  the  constitution,  in* 
dudes  every  act  that  the  law  requires  a  justice  of  the  peace 
to  perform.  The  respondent  should  follow  sections  100  and 
101  of  the  justice's  code  in  the  dispositioii  of  the  fines  im- 
posed in  state  cases. 

John  M.  Oearin,  for  reefpondent: 

The  duty  of  paying  over  fines  to  a  designated  o£Scer  is 
noerely  ministerial,  and  therefore  the  section  under  discus- 
sion is  not  violatiye  of  the  constitutioiL 

By  the  Coort,  MoAbthub,  J. : 

That  the  legislative  assembly,  in  creating  the  office  of 
police  judge  of  the  city  of  Portland,  had  authority  to  in- 
vest that  officer  with  the  jurisdiction  of  a  justice  of  the 
peace  within  the  city  limits^  has  been  so  often  decided 
that  the  question  must  be  regarded  as  fully  settled,  and  such 
authority  /ully  eistablished.  {Ryan  v.  Harris^  2  Or.  175; 
Craig  v.  M osier,  2  Id.  323 ;  State  v.  WHey^  4  Id.  184 ;  and 
Portland  v.  Dening,  5  Id-  160.)  Nor  is  the  principal  ques- 
tion presented  entirely  new.  In  Ryan  v.  Harris,  supra,  we 
passed  upon  art  IV.,  sec.  23,  subd.  1,  of  the  state  constitu- 
tion, which  dedaree  that  the  legislative  assembly  shall  not 
pass  special  and  local  laws  regulating  the  jurisdiction  and 
duties  of  justices  of  the  peace,  and  held  this  prohibi- 
tion to  mean  that  justices  of  the  peace  in  one  locality  shwild 
not  be  given  greater  jurisdiction  over  causes  of  action,  nor 
greater  powers,  than  in  another  locality.    This  we  stiU  hold, 
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and  see  no  leaBon  to  question  the  correctness  of  the  oondu* 
sioiQ  leaohed  The  duty  of  paying  over  the  ^nes  to  the  city 
tmasurer  is  a  mere  ministerial  duty,  and  cannot  be  heid  to 
fall  within  the  prohibition  of  the  constitution  which  refeis  to 
powerS)  duties  and  jurisdietiofi  in  relation  to  causes  of  acdon, 
judicial  proceedings,  magisterial  acts.  Over  these  fines  the 
legislative  assembly  had  plenary  power,  and  could  authorize 
the  payment  of  the  same  to  the  otiy  as  well  as  ta  the  county 
or  to  the  school  fund. 
Judgment  affirmed. 


W.  H.  ADAMS,  Appellant,  v.  MULTNOMAH  COUNTY, 

Respondent 

AfUKidPAL  Ofuceb— Compensation  of — Lsoisultubb  mat  Fxz. — ^The 
legisltttiTe  aasembly  has  the  power  to  fix  the  eompeaaation  for  all 
services  required  to  be  performed  by  a  municipal  officer,  either  ia 
the  original  charter,  or  by  amendment  thereto,  and  to  declare  the 
method  by  which  and  the  source  from  which  he  shaH  be  paid. 

LyKM — Statutes  Constbued. — Section  168  of  the  charter  of  the  city  of 
Portland,  cannot  be  construed  to  authorize  the  police  judge,  or  the 
elty,  to  oolleot  fvom  the  county  in  which  the  city  is  situated,  th* 
fees  in  those  state  cases,  tried  before  thj»  police  judgs,  in  which 
the  defendants  have  been  unable  to  pay,  or  in  which  payment 
could  not  be  enforced  by  proosss,  or  in  those  cases  ia  which  the 
prosecution  failed. 

Appeal  from  Multnomah  County. 

The  appellant  at  the  December  Term^  1876,  of  the  county 
ooort  of  Multnomah  county^  presented  a  claim  for  the  snm. 
$950.00  for  fees  as  justice  of  the  peace,  between  September 
30,  1875,  and  December  1,  1876,  in  oertiain  criminal  cases 
wherein  the  state  of  Oregon  was  plaintiflF  and  diverse  per- 
sons were  defendants.  The  services  were  rendered  by  ap- 
pellant, aj»  justice  of  the  peace,  he  being  such  justice  by  vir- 
tue of  his  holding  the  oflSce  of  police  judge,  of  the  city  of 
Portland  in  said  county.  The  daim  was  not  allowed.  The 
matter  was  taken  before  the  circuit  court  by  writ  of  review, 
and  after  a  hearing  upon  said  writ^  the  proceedings  in  the 
county  court  were  c<>nfirmed.  From  the  judgment  of  the 
circuit  court  this  appeal  is  taken.  There  was  no  dispute  as 
to  the  fact  of  Ae  performance  of  the  servioes,  or  the  amount. 
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and  it  -was  admitted  that  plaratiff  claimed  the  right  to  coUeet 
said  fees,  only  as  tnistee  for  the  city. 

John  M.  Oearin,  for  appellant 

Raleigh  Stoit,  District  Attorney,  and  0.  A.  Ball,  for  re- 
spondent 

By  Ae  Courts  MoArtuxjr,  J. : 

In  this  ca^  the  decision  must  turn  upon  the  construction 
of  the  same  section  of  the  city  charter  of  Portland  that  was 
under  consideration  in  Multnomah  County  v.  Adams,  just 
decided.  Among  other  things  that  section  158  declares 
that  after  a  certain  date  "all  costs,  fees  and  expenses  taxed 
against  or  received  from  any  defendant  in  a  criminal  pro- 
ceeding before  the  police  judge,  either  for  the  violation  of  a 
city  ordinance  or  a  law  of  the  state,  shall,  when  received  or 
collected,  be  paid  by  said  judge  to  the  city  treasurer."  We 
have  already  held  that  the  legislative  assembly  had  authority 
to  invest  the  police  judge  with  the  jurisdiction  of  a  justice 
of  the  peace  within  the  city  limits,  and  that  that  body  has 
plenary  power  over  the  disposal  of  fines  collected  by  him, 
and  therefore  had  a  perfect  constitutional  right  to  direct  that 
such  fines  be  paid  into  the  city  treasury  rather  than 
into  the  county  treasury,  and  that  they  be  used  for  cily 
purposes  rather  than  devoted  to  the  schools  or  to  the  general 
fund  of  the  county.  It  is  also  perfectly  competent  for  the 
legislative  assembly  fo  fix  the  compensation  for  all  services 
required  to  be  performed  by  a  municipal  officer,  either  in 
the  original  charter  or  by  amendment  thereto  and  to  declare 
the  method  by  which  and  the  sources  from  which  he  shall  be 
paid.  This  is  what  that  body  has  undertaken  to  do  and  what 
it  has  done  in  the  case  before  us.  By  section  160  of  the  char- 
ter the  salary  of  the  police  judge  is  fixed  at  eighteen 
hundred  dollars  per  year,  which  sum  it  is  declared  "shall  fee 
a  full  and  complete  cean-pensation  for  his  services  as  police 
judge  and  as  justice  of  the  peace."  This  takes  the 
matter  entirely  without  the  operation  of  the  general  laws 
in  relation  to  the  fees  and  compensation  of  justices  of  the 
peace  so  far  as  the    police   judge  is   concerned.      He   must 
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look  to  the  city  for  hia  salary  and  cannot  collect  fees  in  state 
cases  from  the  county.  The  main  question  is,  whether  under 
section  158  of  the  charter,  as  above  quoted,  the  city  of  Port- 
land may,  through  its  police  jndge,  recover  from  tiie  county 
the  fees  and  expcnsee  in  trials  of  state  cases  before  said  officer 
when  the  same  are  not  lawfully  chargeable  against  a  defend- 
ant or  when  being  lawfully  chargeable  such  defendant  is  una- 
ble to  pay  them.  To  impose  a  liability  of  this  character  upon 
one  public  ooFporation  in  favor  of  another  public  corporation 
the  law  should  be  clear  and  unequivocal.  The  section  under 
discussion,  while  it  is  very  clear  and  unequivocal  in  prescrib- 
ing and  commanding  the  performance  of  a  duty  on  the  part 
of  the  police  judge,  cannot  be  held  to  warrant  or  authorize  the 
recovery  from  the  county.  The  only  construction  we  are  able 
to  place  upon  it,  consistent  with  the  other  conditions  of  the 
law  as  declared  by  us,  is  that  the  officer  named  must  pay  over 
to  the  city  all  the  oasts,  expenses  and  feeo  which  he  may  re- 
ceive or  collect  from  defendants  in  city  or  state  cases.  There 
hie  duty  ends.  He  has  no  authority  to  proceed  to  collect 
from  the  county  the  fees,  costs  and  etxpenses  in  state 
cases  in  which  the  same  are  not  paid  or  in  which  collec- 
tion cannot  be  enforced  by  process,  for  the  reason  that  he  can- 
not invoke  the  general  laws  in  relation  to  justices  of  the 
peace  upon  this  subject  he  having  no  personal  right  to  recover 
such  fees^  icosts  or  expenses,  and  for  the  further  reason 
that  the  section  cited  cannot  by  any  tension  of  terms  be  held 
to  impose  a  liability  upon  the  county  to  pay  the  same  to  the 
city. 

Upon  the  question  whether  the  remedy  against  the  action 
of  the  county  court  sitting  as  a  board  of  county  commission- 
ers in  case  of  the  lejection  of  a  demand  against  the  county 
is  by  writ  of  review  we  have  not  thought  proper  to  pass,  and 
expressly  leave  that  question  undecided,  for  the  reason  that 
the  result  of  our  opinion  upon  the  main  question  pr^ 
vents  a  recovery  either  by  action  or  by  special  proceeding. 

Judgment  affirmed. 


* »  - 
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DAVID  MONASTES,  Guardian,  AppeUant,  v.  JOHN 

CATLIN,  Respondent 

JuszamcnoK — Countt  Coubts. — ^The  ecmnty  eonrts  in  tltt'  exercise  of 
judicial  powers  in  the  eppointAient  of  guardinAiB  of  the  pereaie 
and  estates  of  minors  and  Insane  persons,  are  courte  of  general 
and  superior  jurisdiction. 

Idbv. — ^The  appointment  of  guardians  for  minors  and  insane  persons  is 
juriadietion  pertaining  to  probate  courts  within  the  meaning  of 
seetion  12  of  article  VII  of  the  eonstitutioik ' 

•  •  •  r         1 

Appeal  from  Coluimbia  County.  The  facts  are  stated  in 
the  opinion  of  the  ooiirt 

c7.  0.  Moreland  and  T.  A.  MeBride,  for  appellant 

B.  RUlen,  for  respondent 

By  the  Court,  WatsoW/ J.: 

This  action  is  brought  by  the  appellant,  David  Monastea> 
guardian  of  the  estate  of  Peggy  McLane,  a  person  of  un- 
Bonnd  imrAy  against  John  Catlin,  the  respondent,  to  i«ob(7er 
the  poesessicm  of  a  traot  of  land  situated  in  Columbia 
oounly.  It  is  admitted  that  befbfe  the  guardian's  sale 
sought  to  be  proven  by  defendant,  P^ggy  MoLane  was  the 
ownelr  in  her  own  right  in  fee-simple  of  the  tract  of  land  in 
dispute,  and  that  unless  the  order  of*  the  county  ooiirt  for 
Columbia  county,  which  we  are  about  to  examine,  was  valid 
and  sufficient  U>  constitute  C.  A.  Bradbury  her  guardian,  the 
sabsequent  proceedings  including  the  guardian's  deed 
through  which  the  defendant  claims  title,  are  void,  and 
should  not  have  been  admitted  in  evidence  by  the  court  b^ 
low ;  and  .  that  the  judgment  must  be  reversed.  On  the 
other  hand,  it  is  admitted  by  appellant  that  if  the  order 
is  valid,  the  subsequent  proceedings  were  sufficiently  regular^ 
and  that  there  was  no  error  in  their  admission  in  evidence  by 
the  court  The  following  is  a  copy  of  the  order  in  ques- 
tion: 

"John  West,  agent  for  Peggy  McLane,  sole  heir  at  law 
of  John  McLane,  deceased,  late  of  this  county,  came  into 
court  and  presented  his  petition,  praying  that  a  guardian 
may  be  appointed  for  the  said  Peggy  McLane,  and  after  an 
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examination  of  the  said  Peggy  McLane,  and  after  a  full  hear- 
ing of  the  matter,  finds  that  she  is  of  unsound  mand,  and 
wholly  incapable  of  managing  her  own  business^  or  of 
nominating  her  own  guardian.  Therefore,  it  is  ordered 
that  Clement  A.  Bradbury  bfe  and  he  is  hereby  appointed 
guardian  for  the  said  Peggy  McLane^  and  authorized  and 
empowered  to  have  the  care  and  custody  of  his'  said  ward, 
and  the  management  of  all  of  her  property  and  estate;  and 
that  he  execute  a  bond  as  such  guardian  in  the  sum  of  one 
thousand  dollars;  and  the  said  Bradbuiy  having  executed  and 
filed  his  bond,  which  is  hereby  approved  by  the  court,  it  is 
further  ordered  that  letters  of  guardianship  be  issued  to 
himw" 

The  above  order  was  made  on  tlie  sixth  day  of  Febrnaiy, 
1860.  No  proof  was  made  or  offered  at  the  trial  to  show 
that  any  notice  was  ever  served  upon  Peggy  McLane. 
Whether  the  order  is  valid  or  not  depends  upon  llie  decis- 
ion of  the  question,  whelther  or  not  the  coontf  oout  of  Col- 
umbia county  was,  on  the  sixth  day  of  February,  I860,  in  the 
ezendtie  of  its  authority  to  Appoint  guardians  for  insane  per- 
sdns,  a  oourt  of  general  jurisdiction.  If  it  was  a  court  of 
limited  jurisdiction,  its  jurisdiction  ov^r  die  person  of  Pe^y 
McLane  not  appearing  on  the  face  of  ihe  order,  and  not  hav- 
ing be^i  shown  by  pro6f  aliunde,  its  prooeediiig  was  void.  On 
the  other  hand,  if  it  was  a  ooort  of  general  jurisdiedon,  its 
jurisdiction  is  presumed,  and  its  record  '^imports  ab- 
solute verity,  and  cannot  therefore  be  ooUaterally  im- 
peached from  without,'^  (Hahn  v.  Kelly,  34  Cal.  402)  and 
^'when  the  record  is  silent  as  to  what  was  done,  it  will  be 
presumed  that  what  ought  to  have  been  d<me  was  not 
only  done,  but  rightly  done.**  (Id.)  We  decided  in  the 
case  of  Tuatin  v.  OautU,  4  Or.  805,  after  a  full  examina- 
tion of  the  question,  that  ^'county  courts  in  the  exeroiBe  of 
judicial  powers,"  in  probate  business,  "should  be  regarded 
as  courts  of  general  and  superior  jurisdiction,  and  that 
whenever  their  proceedings  and  judgments  oome  in  ques- 
tion collaterally,  they  are  entitled  to  all  the  legal  presump- 
tions pertaining  to  the  reoorda  of  courts  of  superior  juiisdio- 
tion.** 
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We  based  our  demsiosi  in  that  casa  upon  section  1  of  arti>-^ 
ole  VJJL.,  of  the  coBstitutioiQ  of  Oregon,  whidi  prDvides  '%at 
the  judicial  power  of  the  state  shall  be  vested  in  a 
supresne  courts  circuit  courtBy  and  county  courts,  which 
shall  be  courts  of  record  hayiiig  general  jurisdiction  to  be 
defined,  limited,  and  regulated  by  law,  in  accordance  with 
this  constitution.  Justices  of  the  peace  may  also  be  in** 
Tested  with  limited  judicial  powers.''  And  upon  section 
12  of  article  7,  whidi  provides  that  ^^ihe  county  court  shall 
have  tiie  jurisdiction  pertaining  to  probate  courts  and  boards 
of  county  commissioners,"  etc  In  that  case  we  reviewed 
the  cases  of  Thompson  v.  Multnomah  Oouniy,  2  Or.  37 ; 
State  of  Oregon  v.  Offlcer,  4  Or.  180,  and  Johns  v.  Mar- 
ion County,  4  Or.  46^  and  decided  that  the  principle  de- 
Bonnced  in  those  cases  that  the  county  court  is  a  tribunal  of 
inferior  and  limited  jurisdiction,  should  be  con-fined  to  the 
dass  of  cases  ^4n  which  the  county  court  was  engaged  as  a 
board  of  county  cooiimsaioners  in  the  laying  out  of  county 
mads,  which  was. purely  county  business  as  cositradistingoish- 
ed  from  probate  business/'  and  ''that  the  court  in  the  use  of 
the  language  above  referred  to  only  intended  to  be  under- 
stood as  holding  that  these  courts  were  courts  of  inferior  and 
limited  jurisdiction,  when  exercising  judicial  powen  in  the 
particular    class    of  cases    then    under    consideration." 

We  think  that  the  principles  announced  in  Tustin  v.  Gaunt 
are  applicable  to  and  decisive  of  this  case.  The  constitution,. 
m  dear  and  positive  terms,  makes  the  county  courts 
**oourts  of  record,  having  general  jurisdiction."  There  ia 
bat  little  force  in  the  argmDi»t  that  their  jurisdiction  over 
the  persons  and  estai:es  of  persons  of  unsound  mind  is  con-> 
ferred  upon  them  by  express  statute.  The  jurisdiction  of 
all  of  the  courts  of  the  state  is  conferred  upon  them,  and 
their  very  existence  is  derived  either  from  the  organic  or  stat^ 
ute  law. 

Section  1  of  article  VII.  of  the  constitution,  after  provid- 
ing "that  they  shall  be  courts  of  record  having  general  juris- 
diction," adds  the  words  "to  be  defined,  limited  and  regu- 
lated bjr  law  in  accordance  with  thia  constituti<m.''    We  think 
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that  in  the  exercise  of  all  jurisdiction  conferred  upon  them 
by.  laws  in  accordance  with  the  constitution,  exoept  in  the 
dass  of  cases  where  they  act  as  boards  of  county  commission- 
ers, they  are  by  the  plain  "words  of  th^  constitution  courts  of 
superior  and  general  jurisdiction. 

In  the  argiument  before  us,  the  question  has  been  argued 
whether  or  not  the  jurisdiction  of  the  county  courts  in  ap- 
pointing guardians  for  persons  of  unsound  mind  is  "juris- 
diction pertaining  to  probate  courts"  within  the  meaning  of 
tiiat  phrase  as  used  in  section  12  of  article  VII.  of  the  consti- 
tution. The  phrase  has  no  legal  definition.  Courts  of  pro- 
bate had  no  existence  at  common  law.  Those  courts  have 
been  created,  and  their  duties  and  jurisdiction  defined  by 
law  in  most  if  not  all  of  the  states  of  the  union.  In  the  ma- 
jority of  the  states^  at  the  time  of  the  adoption  of  lie  con- 
stitution of  this  state,  the  authority  to  appoint  guardians  of 
the  persons  and  estates  of  insane  persons  was  vested  in  the 
probate  courts.  iTnder  the  provisional  gDven;iSDent  and  ter- 
ritorial government  of  Oregon  up  to  the  time  of  the  adoption 
of  the  constitution,  the  appointment  of  guardians  for  minon 
and  for  insane  persons  was  a  part  of  the  jurisdiction  per- 
taining to  probate  courts. 

We  think  the  framers  of  the  constitution  of  this  state  so 
understood  and  used  that  language  in  section  12  of  artide 
VII.,  and  that  under  the  constitution  of  this  state,  the  county 
courts  exercising  judicial  po^vers  in  the  appointment  of  guar^ 
diana  for  minors  and  insane  persons  are  oouits  of  general  and 
superior  jurisdiction. 

It  follows  from  this  opinion  that  there  is  no  error  in  the 
proceedings  of  the  court  below,  and  the  judgment  is  affirmed. 


LEWIS  SPORES,  Appellant,  v.  DAVID  BOGGS,  Respon- 
dent. 

Replbvut — TiTUB  IN  SrauTcna  a  Oodo  Defeic sb. — In  an  action  to  reoov- 
the  possession  of  personal  property,  the  defendant  may  plead  prop- 
erty in  himself  or  in  another  in  bar  of  the  action,  and  If  he  obtains 
a  verdict,  he  is  entitled  to  a  return  of  the  property. 

Idku — DncAND  ov  ADMlssioirs. — In  ineh  action,  if  plaintiff  telies  nponi 
the  admissions  in  the  answer  to  recover,  h6  should  not  deny  such 
admiasions  in  his  replication. 
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Appxai.  from  Lane  Caanty. 

Tliis  is  an  aetioix  to  recover  the  poesession  of  a  certain  mare 
of  the  value  of  sixty  doIlarB,  alleged  to  be  the  property  of  the 
appellant  The  answer  denies  the  ownership,  and  right  of 
possession  of  appellant^  and  alleges  that  the  daughter  of  re- 
spondenty  Anietia  Boggs,  is  and  was  at  the  com* 
mencement  of  the  action,  the  owner  of  the  mare,  and  in  pos- 
session of  her.  The  replication  denies  each  allegation  of  the 
answer.  The  jury  found  for  the  respondent  The  appellant 
moved  for  judgment,  nothwithsrt^anding  the  verdict  on  the 
ground  that  respondent's  disclaimer  of  ownership  in  himself 
in  the  property  in  dispute,  entitles  appellant  to  its  posses- 
sion. 

The  motion  was  denied,  and  judgment  rendered  for  re- 
spondent   Whereupon  Spores  appealed. 

Fiieh  &  Fagan  and  J.  M.  TTiompson,  for  appellant: 

The  plaintiff  also  filed  a  motion  for  judgment  on  the  plead- 
ings, notwithstanding  the  verdict,  except  for  costs  and  dis- 
bursements, on  the  ground  that  defendant  by  his  answer  dis- 
claLmcd  all  ownership  to  the  property  in  dispute,  disclaimed 
all  possession,  right  of  possession,  or  any  right,  title,  interest 
or  claim  therein. 

The  court  erred  in  entering  judgment  for  more  than  the 
pleadings  showed  the  defendant  was  entitled  to.  (1  Van 
Santv.  Pi.  175,  277,  362,  367,  3691,  474  and  691 ;  6  Or.  447 ; 
Code  134,  sec  140;  Code  158,  sec.  268,  259;  Story's  Eq.  sec 
838 ;  Steph.  on  PL  149 ;  1  Chit  on  PI.  559,  680  and  673 ; 
25  N.  Y.  266 ;  2  K  T.  506 ;  3  Estee's  PI.  508  and  509 ;  6 
Seld.  370 ;  24  Pick.  25 ;  18  Pick.  427 ;  3  B.  Monroe  464 ;  4 
Wend.  217.) 

iZ.  8.  Sirahcm,  John  Biirnett,  and  0.  B.  Dorris,  for  re- 
spondent: 

Plea  of  property  in  a  stranger  is  a  good  plea  either  in 
abatement  or  in  bar,  and  entitles  the  party  to  a  return  with- 
out avowry,  for  the  possession  was  illegally  taken  from  him. 
(Harrison  v.  Mcintosh,  1  John  384;  Waldman  v.  Broder.,  10 
Cal.  378 ;  Voss  v.  Hart,  12  111.  378 ;  Edwards  v.  Taleott,  1 
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Oilman,  366 ;  Morss  v.  Stone,  5  Barb.  616 ;  Tviey  v.  Mawiey, 
4  B.  Mon.  5 ;  Quincy  v.  Hall,  1  Pick.  887 ;  Collina  v.  Evans, 
15  Pick.  63 ;  Hoffman  v.  Noble,  6  Mete  68 ;  Hill  v.  Fellows, 
25  Ark.  11;  Hoeffner  v.  Stratton,  67  Maine,  860;  Under- 
wood V.  White,  45  Ills.  437. ) 

By  the  Court,  Pbim,  C.  J. : 

*  It  is  admitted  that  respondent  was  entitled  to  judgmeat 
for  costs  and  disbursements  of  the  action;  but  it  is  claimed 
that  that  part  of  the  judgment  which  requires  the  plaintiff  to 
return  the  mare  to  defendant  i«  erroneous.  This  claim 
of  error  is  based  opon  the  ground  that  respondent 
in  his  answer  disclaims  either  the  ownership  or  pos^ 
session  of  the  mare  in  dispute ;  and  upon  the  furth- 
er fact  that  respondent  alleges  that  Anietia  Boggs,  the  daugh- 
ter of  the  respondent,  is  the  owner  of  and  was  in 
possession  of  said  property  at  the  coonmenoement  of  the  ac- 
tion. 

If  appellant  intended  to  rely  upon  the  admissions  in  the 
answer  of  respondent  for  recovery,  he  should  have  asked 
for  judgment  thereon  instead  of  denying  such  admissions  in 
his  replication.  All  the  issues  of  fact  made  by  the  plead- 
ings  having  been  submitted  to  the  jury,  the  presumption  is  in 
favor  of  the  correctness  of  the  verdict^  and  that  is  in  acoor^ 
danoe  with  the  evidence  produced  at  the  trial.  At  any  rate 
it  appears  that  the  jury  found  that  appellant  was  not  the  own- 
er of  the  mare,  nor  entitled  to  the  possession  of  the  same ;  and 
it  is  sufficient  for  a  defendant  in  that  class  of  actions  that 
the  right  of  property  is  not  in  the  plaintiff. 

In  the  case  of  Edwards  v.  Talcoti,  1  Oilman,  365,  which 
is  a  case  like  this,  the  court  say :  In  this  action  the  defend- 
ant may  plead  in  bar,  property  in  himself  or  in  a  stranger, 
and  if  he  succeed  on  the  trial,  he  will  be  entitled  to  a  return 
of  the  property.  It  is  not  necessary  that  he  should  connect 
himself  with  the  title  of  the  stranger.  It  is  sufficient  for 
him  that  the  right  of  property  is  not  in  the  plaintiff.  The 
plaintiff  must  recover  on  the  strength  of  his  own 
title^ 

The  judgment  of  the  circuit  court  is  affliroed. 
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♦H.  H.  LUSE,  Appellant;  v.  THE  ISTHMUS  TRANSIT 

RAILWAY  CO.,  Respondent 

FxxNSOB  BT  TV  (XKHsr,  PBAonOB  Ck)Ncna3VxifG^~«Wheare  there  ia  a  fail- 
ure in  the  jRndings  of  fact  by  the  court,  to  And  upon  material 
matters,  the  party  wishing  to  take  advantage  of  such  failure  to 
find,  should  apply  to  the  circuit  court  for  a  further  and  moi«  spe- 
«iilo.  finding  on  such  matters,  or  pnwure  them  to  he  embodied  in 
a  hill  of  exceptions. 

Pbxsident  and  Agbut  of  Cobpobation,  Powers  of. — A  railroad  cor- 
poration conferred  upon  its  president,  by  a  by-law,  authority  to  act 
u  "business  and  financial  agent"  of  the  corporation.  IThereafter, 
■nch  officer  executed,  under  the  corporate  seal,  a  mortgage  upon 
a  locomotive  belonging  to  the  corporation  to.  secure  a  debt  of  the 
eorporation :  Beld,  thut  the  authority  of  the  president  waa  confined 
to  the  ordinary  business  of  the  corporation;  that  the  execution  of 
the  mortgage  was  without  the  scope  of  his  authority,  and  that  such 
nortgage  was  not  a  lien  upon  the  proper^  in  question. 

Appeal  from  Cooo  County. 

The  respondent  is  a  private  corporation,  with  William 
Titter  as  its  president.  In  addition  to  the  powers  conferred 
upon  such  officer  by  the  geoieral  incorporation  act  of  the  state, 
he  was  business  and  financial  agent  of  the.  corporation  by  one 
of  its  by-laws.  As  such  president  and  agent,  he  executed  a 
promissory  note  and  mortgage  upon  one  of  the  locomotives  of 
the  corporation,  in  favor  of  the  appellant 

This  action  was  brought  to  recover^  under  the  mortgage, 
possession  of  tbe  mortgaged  property.  .  By  consent  of  the  par- 
ties, the  cause  was  tried  by  the  court 

Among  other  facts,  the  court  found  that  there  was  no  or^ 
der.or  direction  of  the  directors  of  the  corporation  to  Utter 
to  execute  the  note  and  mortgage,  and  that  at  the  time  the 
mortgage  was  executed  the  property  mortgaged  was  used  on 
the  railroad  of  the  corporation.  As  conclusions  of  law,  the 
court  found  that  Utter  exceeded  his  authority  in  executing 
the  mortgage,  that  such  mortgage  created  no  lien  upon  the 
property  in  question,  and  that  the  appellant  was  not  entitled 
to  recover  its  possession.  .   ^ 

The  respondent  recovered  judgment  and  the  appellant  ap- 
pealed. 

iTie  grounds  of  error  relied  upon  in  the  appeal  are  stated 
in  the  opinion  of  the  court 

*  See  25,  Am.  Kep.  606. 
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S,  H.  Hazard,  W.  W..  Thayer  wnd  B.  8.  Strahan,  for  ap- 
pellant: 

When  trial  is  had  by  the  court  the  findings  must  ooiver 
every  material  isdue  made  by  the  pleading,  and  the  conclu- 
sions of  law  must  be  consistent  with  the  findings.  (Idl  Cal. 
102 ;  Bayley  v.  Clark  and  Chambers,  2  Id.  805^74 ;  28  Id. 
305;  16  Wise.  259;  29  Mo.  21.) 

The  fourth  finding  is  insufficient  It  does  not  find  as  a 
matter  of  fact  whether  the  respondent  did  or  did  not  execute 
the  note  and  mortgage  described  in  complaint  Upon  this 
point  the  finding  ought  to  be  explicit — ^not  left  to  any  kind 
of  conjecture  or  inferenca  The  defendant  did  or  did  not 
execute  those  papers,  and  this  was  the  ultimate  fact  to  be 
found  by  the  court  The  matter  contained  in  said  finding, 
viz. :  "That  at  said  date  said  William  Utter,  president  and 
agent  aforesaid,  executed  a  promissory  note  in  writing  to 
plaintiff,  to  cover  the  indebtedness,  mentioned  in  the  second 
finding,  and  at  the  same  time  to  secure  said  note,"  executed 
the  mortgage,  were  circumstances  to  be  weighed  by  the  court 
in  reaching  a  conclusion  on  tbe  ultimate  fact  to  be  found  by 
the  court.  But  they  are  only  matters  of  evidence,  and  not  the 
ultimate  fact  alleged  in  the  complaint  and  denied  by  the  an- 
swer. 

The  fifth  finding  is  also  wholly  defective  and  insufficient 
It  simply  finds  "that  there  was  no  order  or  direction  of  the 
directors  of  said  defendant  to  said  William  Utter  to  execute 
said  note  or  mortgage.'^  This  is  not  a  finding  upon  the  ulti- 
mate fact  in  dispute — the  one  which  must  be  decisive  of  the 
rights  of  the  parties  to  the  action.  The  question  is,  did  the 
defendant  execute  the  papers  described  in  the  cosnplaintt 
Upon  that  question  there  is  no  finding  whatever.  (Angell  & 
Ames  on  Corp.,  sec.  224.) 

This  finding  does  not  amount  to  a  complete  negation  of 
authority  in  Utter  to  execute  the  note  and  mortgage  described 
in'  complaint  It  was  not  necessary  to  his  authority  that  he 
should  have  had  either  the  order  or  direction  of  the  directors; 
fiimply  permission,  express  or  ira;plied,  or  recognition  theore- 
of  afterwards,  was  enough.     In  conferring  authority  by   a 
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M^ , _  ■__■  -  ■__ ■  ^  -  > 

prioeipBl  upon  an  o^ent^  it  is  scarcely  ever  done  eiliier  l^ 
an  ord^,  direction  or  oommand.  (16  Conn.  398 ;  17  111.  4^^ 
S72.) 

The  agency  may  be  created  either  by  the  express  words  or 
acts  of  the  principal,  or  it  may  be  implied  frdm  His  oondu'ot 
and  aequies^ence.  (Story  on  Agefney^  see.  45.)  And  so,  in 
relation  to  the  nature  and  estent  of  the  authority.  (7  Hill, 
NT.  Y.  960 

The  <MkTt  ought  to  have  found  that  the  defendant  did 
make  the  payment  described  in  complaint,  and  it  ought  then 
to  have  deeldred  the  effect  of  such  payment.  We  daim  that 
such  recognitiim  and  payment  amounted  to  a  ta)tificati<>il, 
even  though  there  may  hare  been  no  original  authority. 
(Story  on  Agency,  seca  56,'  56,  92.)  The  third  finding  of 
fact  is  the  finding  of  a  general  ^ency.  In  such  cose  the 
principal  will  be  responsible  for  all  acte  ostensibly  within  tbe 
authority  oi  the  agent  (1  8toJ*y  on  O^ntr,  see.  134;  Story 
on  Agency^  «eea.  126^  127.)  Cbrp<»raiiblis '  art  respoii'sibk 
for  the  acts  of  Iheir  agents  in  like  manner  and  with  like  ef- 
fect Bi  natural  persons.  (jPtnfe  v.  CoMyrm  Rdad  Co:^,  6  Or. ; 
Angell  &  Ames  on  Corp.,  sees.  224,  281,  281,  282,  ^84,  286, 
292,  293,  297,  298,  299;  Story  on  Agency,  sec  26,  52,  63, 
54,  61,  78,  74,  100, 102,  106,  106.)  Goarporation  may  ratify 
act  of  agent  same  ad  natural  personu  (5  Hill,  IT.  Y.  13T; 
Angell  k  Ames  on  Corp.  304. ) 

/.  Jf .  Thom/p9on,  for  respondent  t 

•    •    • 
As  to  the  first  ground  of  error  there  is  no  issue  made  in  th« 

pleadings  in  relation  to  the  payment  of  the  five  hundred  and 
eighty-two  dollars  and  seventy-two  one-hundredths.  The 
powers  vested  in  the  corporation  are  exercised  by  the  direc- 
tors or  by  their  officers  or  agents  under  their  direction.  The 
president  shall  preside  at  all  meetings  of  the  directors,  and 
perform  such  other  special  duties  as  they  may  prescribe. 
(Mis.  Laws,  526,  sec  9.)  This  confines  his  authority  simply 
to  presiding  at  the  meetings  of  the  board,  and  he  can  do  noth- 
ing else  by  virtue  of  his  office,  except  by  special  authority  of 
the  directors. 

A  general  agent  is  not  clothed  with  unlimited  powers. 


128  ISUBK  V.  ISTHKUS  T&ANSIT  BiJLWAT  Co.    [6  OiegOQ 

but  omly  with  aathority  to  act  generally  within  the  scope, 
practice,  usage  and  couifi0  of  bosiness,  bat  no  authority  goee 
so  far  as  to  authorize  an  agent  of  a  railroad  company  to 
mortgage  its  property  to  secure  a  pre-existing  debt,  an  act 
that  could  only  be  done  by  Ihe  ditectors  at  a  meeting  .called 
in  acoordanoe  with  the  by-laws.  (Dunlap's  Paley's  Agency, 
156,  200.) 

The  corporate  powers  can  only  be  exercised  by  the  direct- 
ors when  duly  assembled,  acting  as  a  board.  Conferring  au- 
thority to  sell  and  convey  the  property  of  the  corporation  is 
the  exercise  of  a  corporate  power  (see  Oashwater  v.  WUson^ 
.83  Cal.  16;  also  88  Cal.  590)  ;  and  the  authority  to  mortgage 
is  as  hi^  a  power  as  to  sell  and  convey. 

Where  the  agent  of  a  railroad  corporation  assumes  to  make 
a  contract  in  relation  to  the  business  of  the  company  beyond 
the  ordinary  line  of  his  etmployment,  sud  contract  will  not 
bind  the  company,  although  he  may  become  personally  liable. 
(2  Bed.  on  Rail.  114,  sec  4;  Angell  &  Ames  on  Cor.  sec 
803.) 

The  general  agent  of  a  corporation  is  not  authorized  to  sell 
or  convey  the  real  estate,  or  to  mortgage  or  pledge,  as  a  se- 
curity for  a  loan,  the  machinery  of  the  company,  or  to  create 
a  loan  on  the  property  of  the  corporation  •^'^r  the  security  of 
its  debts  without  specific  authority  from!  the  board  of  direc- 
tors, though  it  may  be  incidental  to  his  power  as  agent  to  bor- 
row money,  give  promissory  notes,  and  do  many  other  acts  in 
the  ordinary  course  of  its  business.  ( Angell  &  Ames  on  Cor. 
sec.  298 ;  2  Bed.  on  Rail.  (3d  ed.)  582 ;  7  Conn,  219 ;  19  La. 
Ann.  202;  12  N.  H.  205;  8  Head.  619';  1  Cas.  Cor.  618;  20 
Vt  446-7;  12  Mass.  241-2;  Abb.  Dig.  Law  Cor.  p.  8,  sec. 
60 ;  p.  236,  sees.  229,  230,  233.)  Officers  of  corporations  are 
special,  not  general  agents,  and  persons  dealing  with  such  offi- 
cers are  charged  with  notice  of  the  authority  conferred  on 
them.  (52  Barb.  399 ;  Story  on  Agency;  sec  73.)  The  sec- 
retary and  treasurer  of  a  corporation  have  no  right  to  make 
loans  or  borrow  money  for  the  corporation  without  special  au- 
thority.    (60  N.  Y.  533.) 

The  presidont  and  cashier  of  a  corporation,  unless  spec- 
ially authorized  by  the   board  of  directors,   have  no  power 


Dee.  18T6]  LirsB  ▼•  Isthmus  Tbansit  Kailwat  Co.       129 

to  anign  its  shaTes  in  action  to  its  creditor  as  security  for  the 
payment  of  a  precedent  debt,  and  an  assessment  so  made  is 
absolutely  void.  They  have  no  right  to  do  any  act  requiring 
the  use  of  the  corporate  seal  without  the  assent  and  authority 
of  the  board  of  directors ;  and  whether  th^  purdbaser  acts 
bona  fde  or  not  makes  no  difference.  The  oass  stands  on  the 
same  footing  as  if  no  assessmemt  had  been  made.  (5  N.  Y. 
820,  886.)  If  the  ratification  hy  the  corporation  of  the  un- 
authorized contract  of  their  agents  consist  in  their  having  re- 
ceived the  oonsideration  of  the  contract,  it  must  be  proved 
that  the  o6rporation,  through  its  proper  officers,  knew  the 
terms  of  the  contract,  and  upon  whit  account  the  money  was 
received  by  them.  (Angell  &  Ames  on  Cor.,  sec.  804;  20 
Cal.  «02;  2  GiU  &  J.  248;  20  Md.  117;  34  N.  H.  280;  8 
Mich.  626;  26  Mo.  102;  4  Robt  676;  AbK  Dig.  Law.  Cor. 
674*6,  sees.  18-20.) 

By  the  Court,  Shattijok,  J.: 

The  assignments  of  error  in  this  caae  are  substantially  as 
follows:  1.  The  court  erred  in  failing  to  find  that  a  pay- 
ment had  been  made  on  said  mortgage,  the  particulars  regard- 
ing the  same,  aa  to  when  and  by  whom  made ;  2.  The  court  er- 
red in  omitting  to  find  that  Wm.  titter  had  done  the  entire 
business  for  said  defendant  since  its  existence,  and  drawn 
drafts  and  promissory  notes  in  its  name,  and  with  its  con- 
sent; 3.  The  court  erred  in  its  conclusions  of  law.  The  ar- 
guments of  appellant's  counsel  assumes  and  si(|;gests  that  the 
circuit  court  should  not  merely  have  found  that  Wm.  Utter 
was  president  and  business  and  financial  agent  of  the  cor- 
poration under  the  by-laws,  but  should  also  have  set  out  in 
the  finding  the  by-laws  themselves,  so  that  the  court  might 
interpret  them,  and  determine  therefrom  the  nature  and  ex- 
tent of  titter's  authority ;  that  the  by-law  was.  a  fact  in  itself 
to  be  considered  and  found,  and  that  without  this  fact  no  cor- 
rect oondufiion  of  law,  relative  to  the  authority  of  the  agent, 
can  be  formed.  The  counsel  also  assumes  and  suggests  that 
the  circumstances  attending  the  alleged  payment  on  the  note 
ought  to  have  been  set  out  and  found  in  detail,  and  that  the 
6 
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court  should  have  decided  the  efkct  of  such  pajmeiita  tk>  be  a 
ratification  of  ITttter^s  act  in  executing  the  mortgage^ 

We  find  nothing  in  this  record  to  sustain  Hiese  positions  of 
counsel.  Eveiy*  material  issue  made  by  the  pleadings  has 
been  met  and  determined  by  the  findings  of  the  circuit  court 
The  main  issue  was  the  authorily  of  Utter  to  esecuts  the 
mortgage.  The  findings  of  the  court  aro  in  effect  that  there 
was  a  by-law  making  Utter  business  and  financial  agent  of 
the  corporation,  thereby  conferring  such  powers  only  as  are 
incident  to  the  office  of  president,  and  implied  fronii  the 
terms  '^business  and  financial  agent,''  and  tiie  ooort  also  finds 
that  there  was  no  special  order  or  direction  by  the  dirseton 
of  the  corporation  to  Utter  to  execute  the  mortgage. 

The  pleadings  admit  the  payment  without  any  avenQBnt 
on  either  side  concerning  time  or  eirtjumstanoes,  so  that,  as 
to  payment,  there  was  no  issue,  and  the  court  had  nothing  to 
find.  If  there  was  in  the  by-laws  of  the  corporation  any  ex- 
press grant  of  general  authority  to  the  prdsideoat  to  Mortgage 
the  property  of  the  corporation,  or  lany  power  conferred 
which  the  finding  of  the  court  does  not  imply,  or  if  there  was 
in  the  conduct  of  the  corporation,  relative  to  the  payn^ent  or 
relative  to  Utter's  management  of  its  affairs  anything  in  the 
nature  of  acquiescence  in  or  ratification  of  Utter's  acts  in 
making  this  mortgage  more  than  is  implied  from)  the  ad- 
mitted fact  of  payment,  which  counsel  desired  should  appear 
in  the  record,  they  should  have  applied  to  the  circuit  court 
for  a  furthered  more  specific  finding  on  these  matters,  or 
procured  them  to  be  embodied  in  a  bill  of  exceptions.  Now, 
if  these  particular  matters  appear  to  be  necessarily  involved 
in  the  issues  made,  or  to  be  suggested  by  the  pleadings,  they 
were  matters  arising  in  the  evidence,  if  at  all ;  and  ths  mere 
failure  by  the  circuit  court  to  find  them  in  detail  is  no  cause 
for  reversing  the  judgment  The  appeal  must  be  decided  by 
what  the  pleadings  and  the  findings  of  the  circuit  court  dis- 
close. 

Assuming  that  Wm.  Utter,  in  the  capacity  of  president, 
and  financial  agent,  and  pretending  to  act  for  the  corpora- 
tion ;  in  its  name  and  using  its  corporate  seal,  executed  the 
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mortgage  set  out  in  the  oomplaint^  the  question  of  the  author- 
ity of  Utter,  and  the  validity  of  the  mortgage,  as  a  lien  on 
the  property  of  the  corporation,  is  to  he  determined  bj  the 
third  and  fifth  findings  of  the  cireuit  court  These  findings 
in  effect  say  that  Utter,  at  the  date  of  the  mortgage,  was  pres- 
ident and  business  and  financial  agent  of  the  corporation,  and 
that  there  was  no  order  or  direction  of  the  directors  of  the 
corporation  to' Utter  to  execute  i^d  note  or  mortgage.  Do 
these  findings  authori^  the  conclusion  that  Utter  had  author- 
ity to  mortgage  the  locomotive  in  question  I  If  they  do  the 
judgment  should  be  reversed.  Otherwise  it  should  be  affirm- 
ed. The  solution  of  the  question  requires  a  determination  of 
what  authority  is  implied  by  the  terms  ^president^  business 
and  financial  agent  of  the  corporation.'* 

Beferring  to  the  general  incorporation  law  of  •  this  state, 
section  9,  we  find  that  the  president  of  a  corporation  is  au- 
thorized to  preside  at  the  meetings  of  the '  directors,  and  ^to 
perform  sudi  other  special  duties  as  the  diivectors  may  au- 
thorize.^ By  section  11,  he  is  authorized  to  act  as  inspector 
of  corporation  election^  and  to  certify  who  ai«  elected  diree- 
ton.  No  other  authority  seems  tx>  be  colifertisd  by  the  geo- 
eral  law,  on  the  president  of  the  corporatioti.  All  other  au- 
thority, except  to  preside  at  the  meeting,  be  inspector  of  elec-^ 
tions,  and  ceitify  who  are  elected  directors,  must  be  de- 
rived from  some  by-law  of  the  corporation,  or  some  special 
order,  or  must  be  implied  by  some  acquiesoenoe  or  ratification 
on  the  part  of  the  corporation,  whose  powers  under  our  law 
are  exercised  by  the  ditectorB. 

In  this  case  then,  the  fact  that  Utter  was  president  did 
not,  itself,  imply  the  authority  claimed  for  him.  What 
power  he  had  must  be  found  confirmed,  as  this  case  is  pre- 
sented, by  the  by-laws.  These  simply  appoint  him,  accord- 
ing to  the  finding,  'Rainess  and  financial  agent.''  Do  these 
terms  imply  an  authority  to  mortgage  the  property  of  the 
corporation  t  A  great  variety  of  acts  may  unquestionably  be 
included  within  the  function  of  a  '1i>usiness  and  financial 
agent."  But  this  court  in  Fink  v.  The  Caavyofi  Road  Go.,  6 
Or.  305,  indicated  what  ought  to  be  the  limitation  of  the  au- 
thority of  such  agent&    It  said,  '^Corjiorations  are  certainly 
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bound  by  tibeir  simple  contracts,  and  by  other  acts  oi 
their  offioeiB  and  agents  made  and  performed  in  the 
discharge  of  their  ordinary  duties;  and  the  courts  have  cat^ 
ried  this  doctrine  so  far  as  to  hold,  that  they  Tnay  take  notice 
of  the  general  lutturs  of  the  duties  of  a  cashier,  in  and  about 
A  banking  office,  and  without  evidence  of  usage  or  express  au- 
thority, hold  him  authorized  to  do  all  incidental  acts  neoeo- 
sary  to  the  performance  of  those  general  duties.  (Wataan  «• 
Betmet  et  al.,  12  Barb.  196.)  Hiis  oase  pi^osses  eloKsely  upon 
the  very  verge  of  the  law,  and  further,  we  think  the  oourts 
ought  not  to  go/' 

The  doctrine  here  recognised  is  that  the  acts  of  a  general 

.4ige!Qt^  which  will  foe  binding  on  the  corporation  without  ex- 
press and  special  authority,  and  acts  done  in  the  discharge 

,of  ^^ordinaiy  duties."  And  Mr.  Bedfield  holdsy  3  BedfieM  on 
Bailways,  682,  that  the  general  business  agents  of  a  company 

'have  only  authority  to  transact  those  funoticins  of  the  com- 
pany which  o(»ne  under  the  general  denomination  of  busi- 
ness. All  the  busiiiess  of  a  oompaliy  doea  not  imply  anything 
but  ordinary  business,  '^what  is  called  the  proper  business  of 
such  a  coonpaBy,''  that  is,  in  the  oase  of  a  railway,  the  con- 
structioQ  and  operation  of  th^r  road.    It  requires  no  argu- 

^  ment  or  evidence,  we  think,  to  render  it  apparent  that  lliis 
attempt  of  Utter  to  mortgage— in  effect  to  srfl— the  loowno- 
tive  which  was  in  actual  use  on  the  company's  road,  for  a 
precedent  debt,  was  beyond  and  outiside  of  the  ordinary  busi- 
ness of  the  corporation.  It  was  not  neoeasarily  incident  to 
the  construction  or  operation  of  the  oompany's  road^  bat  was 
rather  a  stride  in  the  diiection  of  annihilating  its  business, 
and  defeating  the  operation  of  the  road. 

The  use  of  the  corporate  seal  by  Utter  in  his  attempt  to 
execute  tiiis  mortgage,  does  not  add  anything  to  the  validity 
of  the  instrument,  when  its  validity,  as  the  deed  of  the  cor- 
poration, is  disputed.  It  seems  to  be  assumed,  in  t}iis  oase, 
that  the  instrument  was  one  that  ought  to  be  executed  under 
the  corporate  seal,  and  som^ing  seems  to  be  daimed  for  the 
instrument,  because  it  was  so  executed.  But  the  corporate 
seal  affixed  does  not  onake  the  writing  the  contract  of  the  coi^ 
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poration,  imless  it  was  affixed  hy  authority  (Angell  and 
Ames  ooQ.  Gorp.,  sees.  223-24),  and  tihe  oomrto  have  held  that 
^'it  is  safe  to  say  that  when  the  sale,  asaigmnent,  or  transfer 
of  the  property  of  the  eprporatioii  inquires  the  nae  of  the 
common  seal,  it  cannot  be  made  without  the  assent  and  au** 
thority  of  the  board"  of  direetonk  (Hoyt  v*  Thompson,  6  IT* 
T.  835.) 

There  was>  then,  no  error  in  tine  conclusions  of  law  found 
by  the  ciroait  court,  and  the  judgm^t  bdow  should  be  affirm- 
ed It  should  be  stated,  however,  that  we  do  not  understand 
that  the  question  as  to  the  validity  of  the  promissory  note  r&> 
ferred  to  in  the  pleadings,  or  of  the  debt  evidenoed  therdby 
is  involved  in  this  appeal,  and  upcxa  that  point  we  expresa  no 
opinion. 

Judgm^t  affirmed. 


TH;B  state  of  OBEGON,  Appdlant,  t.  ALFRED 

CAKR,  Respondeat. 

iHDICTMKlfT  P0B8   NOT   C^AB^  MOV^  TffAN  ONS  CSIM:^   WHKN. — ^When 

the  statute  makes  the  commiBeion  of  different  acts  a  erfane,  and 
such  acts  are  stated  disjunctively  in  the  statute,  the  indictment 
may,  as  a  general  rule,  embrace  the  whole  in  a  single  count*  but 
it  must  use  the  conjunctive  ''and"  when  ''or*  occurs,  else  it  will 
be  defective  for  uncertainty. 

loBif— What  Evnumoi  will  &dppobt. — ^Dealing  and  playing  and  carry* 
hag  on  a  ''game  of  taro^^'  at  ope  «|ttiBg»  find  between  the  same 
parties,  constitute  but  one  offense,  and  an  indictment  therefor  is 
supported  when  the  commission  of  one  of  such  acts,  conjunctively 
stated,  is  proven. 

ftATUTS — StTVfioixNT  DssoiOFnoir  or  Otfensb  nv. — It  is  not  necessary 
to  the  validity  of  a  statute  that  it  shall  describe  the  manner  im 
which  the  prohibited  game  is  played.  It  is  sufficient  if  the  game 
is  described  by  name. 

DBGKXpnoN  m  Iitdictment. — In  an  indictment  for  carrying  on  a  game 
of  faro,  th«  indictment  is  sufficient  if  it  is  as  explicit  in  describe 
ing  the  offense  as  the  statute  is  which  creates  it. 

SxATDToirr  'OoHSTBUcmoN — Section  U  or  the  Oaxbunq  Act  Coir- 
8TBUKD. — ^The  act  of  1876,  to  prevent  and  punish  gambling,  makes 
gambling  a  misdemeanor  punishable  by  fine  and  imprisonment  until 
sndi  fine  is  paid.  Section  11  of  the  same  act  provides  that  all 
fines  and  forfeitures  under  the  act  shall  be  recovered  by  "an  action 
at  law,"  to  be  brought  in  the-  name  of  the  state :  Eeld,  that  a  pro- 
ceeding by  indictment  is  an  action  at  law«  within  the  meaning  of 
this  section. 
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Appxai«  from  MiQtnoinah  Counly. 

The  respondent  was  indicted  in  the  circait  court  for  Mult- 
nomah county  under  the  gambling  act,  for  dealings  playing 
and  carrying  on,  as  proprietor,  a  gaane  of  faro.  The  diarg- 
ing  part  of  the  indictment  is  as  follovvB:  The  said  Alfred 
Carr,  on  the  thirtieth  day  of  October,  a.  d.  1876,  in  the  coun- 
ty of  Multnomah,  and  state  of  Oregon,  and  at  divers  times 
between  that  time  and  the  finding  of  this  indictment,  in  the 
county  and  state  aforesaid,  did  willfully  and  unlawfully 
deal,  play  and  carry  on,  as  the  proprietor  thereof,  a  game  of 
faro,  a  banking  game,  played  with  cards  for  money  and 
checks  as  representatives  of  anoney  and  valuer 
'  The  respondent  demurred  to  the  indictment  upon  the 
grounds :  1.  That  it  did  not  state  facts  sufficient  to  consti- 
tute a  crime;  2.  That  it  chaiged  more  than  one  crime. 

The  court  sustained  the  demurrer,  and  the  state  appealed. 

Raleigh  Stott/  Proseouiing  Attorney,  and  Q.  A.  Ball,  for 

appellant 

J.  0,  Moreland  and  T.  A,  McBride,JoT  respondent 
By  the  Court,  Boras,  J. : 

In  considering  the  questions  presented  by  these  demurrers 
we  will  dispose  of  thesD  in.  their  reveise  order.  The  Crimi- 
nal Code  provides  (page  860,  section  74)  as  foUoFWs:  '^The 
indictment  must  charge  but  one  crime,  and  in  one  form  only, 
except  that  when  the  crime  may  be  committed  by  the  use  of 
different  means,  the  indictment  may  aUege  the  means  in  the 
alternative/'  When  the  statute  makes  it  a  crime  to  do  this  or 
that,  mentioning  several  things  disjunctively,  the  indictment 
may,  as  a  general  rule,  embrace  the  whole  in  a  single  count, 
but  it  must  use  the  conjunctive  "and''  where  "or"  oocxuns  in 
the  statute,  els©  it  will  be  defective  for  uncertainly.  (1 
Bishop  Crim.  Pro.,  sec.  686 ;  14  CaL  566 ;  15  Mass.  273 ;  15 
Pick.  275 ;  6  Black,  Ind.  109.)  True,  the  oflFenae  is  coonimit- 
ted  by  dealing  or  playing,  but  we  apprehend  that  dealing  and 
playing  and  carrying  on  a  *'game  of  faro"  all  at  the  same 
time  and  at  one  sitting,  and  between  the  same  parties,  would 
constitute  but  one  offense ;  and  such  an   indictment  may  be 
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supported  by  showing  that  the  defendant  has  done  one  of 
these  things.  We  think,  theref  ore^  that  the  indictment  ia  not 
defeetiye  in  this  respect 

In  support  of  the  other  objection,  that  the  indictment  does 
not  state  the  facts  snffi(^ent  to  constitute  a  crime,  it  is  claim* 
ed  by  the  re^ondeht  that  the  act  of  1876,  under  which  this 
indictment  is  found  is  uncertain  and  void ;  and  it  becomes 
our  duty  to  oonstruie  this  statute.  The  language  of  the  stat* 
ute  on  which  this  indictment  is  drawn  is  as  follows :  ^^Each 
and  every  person  who  shall  deal,  play,  or  carry  on  any  game 
of  faro,''  etc.  It  is  cont^ided  that  the  word  ^^faro"  is  of  too 
general  a  meaning  to  describe  a  crime ;  that  the  statute  should 
have  described  how  the  game  of  faro  was  played.  We  think 
this  designation  of  the  game  by  name  is  sufficient.  The  case 
of  the  State  v.  Mann,  2  Or.  238,  is  relied  on  as  an  authority. 
But  that  case  is  not  in  point,  for  there  it  was  held  that  the 
statute  was  uncertain  for  the  reason  that  no  game  was  named. 
(1  Br3hop  Crim.  Pro.,  sec.  586.)  It  is  also  contended  that  if 
the  statute  is  stifficientiiy  explicit,  the  indictment  is  not;  that 
it  should  set  out  the  facts  which  constitute  the  game,  that  the 
court  may  judge  whether  the  facts  constitute  a  game  of  faro. 
We  think  that  the  indictment  being  as  eoqplicit  in  describing 
the  offense  as  the  statute  whieh  creates  it,  it  is  sufficient  iii  a 
case  like  this. 

In  Commonwealth  v.  Welsh,  6  Gray,  824,  Judge  Metcalf 
states  the  rule  as  follows:  ^^A  diaige  in  an  indictment  may 
be  made  in  the  words  of  the  statute  without  a  particular 
statement  of  facts  and  circumstances,  when  by  using  these 
words  the  act  in  which  an  offense  consists  is  fully,  directly 
and  expressly  alleged  without  any  uncertainty  or  ambiguity." 
In  this  case  the  statute  states  what  acts  shall  constitute  the 
offense,  and  the  statements  of  those  acts  in  the  indictment 
show  to  the  court  that  the  offense  has  been  ocMiunitted.  The 
indictment  must  state  the  acts  necessary  to  be  proved.  In 
this  case  a  witness  «nay  be  called,  and  if  he  swears  that  re- 
spondent dealt  and  played  at  faro,  then  the  crime  is  proved 
as  alleged,  and.  these  are  all  the  acts  necessary  to  constitute 
the  crime. 
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There  is  'still  another  objection  urged;  and  that  is  that  the 
penalty  as  provided  for  in  the  act  of  1876  must  be  recovered 
by  an  action,  as  provided  by  section  11  of  tie  said  act  In 
construing  an  act  of  the  legislature  it  la  a  role  to  consider  all 
its  provisions,  and  so  construe  each  section  as  to  give  effect 
to  the  whole  if  this  can  be  done.  It  is  a  rule  also  that  an  act 
shall  be  so  construed  as  to  accomplish  the  object  for  whid  it 
was  enacted.  A  law  should  never  be  so  construed  as  to  de- 
feat its  intent  (Smith  on  Construction  of  Statutes,  p.  671^ 
sec.  527.) 

This  act  was  passed  to  prevent  and  punish  gambling.  The 
first  section  defines  the  offense,  and  then  says  that  the  per- 
son committing  the  offense  ^^shall  be  guilty  of  a  misdemeanor 
and  upon  conviction  thereof  shall  be  punished  by  a  fine  of  not 
more  than  five  hundred  dollars,  and  shall  be  imprisoned  in 
the  county  jail  until  such  fine  and  costs  are  paid."  This  sec- 
tion provides  a  mode  of  enforcing  the  paialty  which  is  by  in* 
dictment  and  conviction  under  the  code  of  criminal  prooed* 
ure,  and  the  remedy  is  complete  by  virtue  of  this  sectioa,  un« 
lees  the  same  is  qualified  and  weakened  by  section  11  of  the 
same  act,  which  is  as  follows :  ''All  fines  and  forfeitures  un- 
der the  provisions  of  this  act  shall  be  recovered  by  an  action 
at  law  to  be  brought  in  the  name  of  the  state  of  Oregon.  We 
think  the  counsel  may  have  misapprehended  the  meaning  of 
this  section  and  thought  that  the  words  ''action  at  laV 
meant  civil  action  at  law,  but  such  is  not  the  necessary  sig- 
nification of  these  words.  A  proceeding  by  indictment  is  an 
action  at  law.  The  criminal  code,  p.  349,  sea  67,  provides 
that  "all  forms  of  pleadings  in  criminal  actions  heretofore 
existing  are  abolished,'*  and  that  "hereafter  the  forms  of 
pleading  and  the  rules  by  which  the  sufficiency  of  pleadings 
is  to  be  determined"  are  those  prescribed  by  the  code.  Sec- 
tion 68  provides  that  the  first  pleading  in  each  action  on  the 
part  of  the  state  shall  be  the  indictment  By  the  code  all 
criminal  actions  are  in  the  name  of  the  state  as  plaintiff 
(Criminal  Code,  p.  349,  sec.  69,  70),  and  the  provisions  of 
section  11  of  this  act  are  not  inconsistent  with  these  provis- 
ions of  the  code  or  of  section  1  of  this  act,  and  this  view  not 
only  makes  the  act  consistent  with  itself  but  also  with   the 
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code  of  criminal  procedure.  Secftion  11  simply  provides  what 
flhall  be  done  with  the  fines  and  forfeitures  that  shall  be  re- 
ooveied  for  violations  of  the  provisions  of  the  act,  and  per- 
haps for  Ae  recovery  of  such  forfeitures  as  are  not  to  .be  re- 
covered by  indictment  This  disposes  of  the  various  ques- 
tions submitted  in  this  case,  and  from  the  views  above  ex- 
presded  we  think  there  is  error  in  the  judgm^it  of  the  circuit 
court,  and  that  the  same  should  be  reversed  and  the  cause  re- 
manded to  the  court  below  for  further  prodeedings* 


A.  J.  WATSON,  Besp<mdent,  v.  R   C.  JANION  &  CO., 

Appellants. 

StTBSKQUEivT  CONTRACT— DecBEE  OF  PROOF  TO  ESTABLISH. — A  subseqnent 
contract  win  not  operate  to  eztlngutob  a  former  one  between  the 
same  parties,  unless  it  is  expressly  accepted  by  them  for  that  pur- 
pose. The  evidence  must  be  clear  aad  satisfactory  that  sueh  was 
the  intention  of  the  parties. 

Appeal  from  Multnomah  County. 

The  f  actB  are  stated  in  the  opinion  of  Ihe  courb 

W.  H.  Effinger,  for  appellant: 

The  decision  in  this  oourt  must  turn  upon  the  law  appli- 
cable to  such  facts  as  appear  to  have  been  found  by  the  court 
below ;  and  if  it  is  certain  that  the  substituted  contract  was, 
by  the  consent  of  the  pajKies^  as  above — or  by  acts  unequivo- 
cally evidencing  such  consent,  taken  in  lieu  of  the  \vrittcn 
agreement  (accepted  as  a  substitute  for  it),  the  authorities 
seem  to  be  clear  that  the  only  remedy  to  the  plaintiff  was 
upon  the  new  contract.  The  whole  point  of  the  appeal  is 
here.  We  hold  it  to  be  dear  from  the  findings  of  fact,  that 
the  appellant  and  respondents,  before  the  action  was  brought,, 
regarded  their  new  promise  as  a  complete  satisfaction  of  the 
old  agreement;  in  fact,  it  seems  that  they  executed  it  in 
part 

Upon  this  state  of  facts  we  claim  that  there  was  error  in 
allowing  the  plaintiff  below  to  have  his  recovery  upon   the 


138  WATsair  v.  jAirioisr.  [6  Oregon 

written  lease.  If  it  be  said  that  in  any  event  the  plaintiff 
was  entitled  to  a  recovery,  we  reply  that  if  he  had  waited  un- 
til his  cause  of  action  had  accrued  upon  the  substitated  agree- 
ment, we  would  then  have  been  permitted  to  explain  or  de- 
fend our  default  in  performance  of  the  same.  The  new  con- 
tract, by  intention  and  in  fact,  was  substituted  for  the  old 
one.  It  was  such  a  one  as  could  have  been  enforced,'  and 
there  was  certainly  no  right  of  election  left  to  the  plaintiff. 

The  true  rule  in  such  cases  has  been  laid  down  by  Mr.  Jusr 
tioe  Redfield  in  BabcocJe  v.  Hawkins,  28  Vt  561 :  *T[n  every 
case  where  one  security  or  contract  is  agreed  to  be  received  in 
lieu  of  another,  whether  the  substituted  contract  be  of  the 
same  or  a  higher  grade,  the  action,  in  case  of  failure  to  per- 
form, must  be  upon  the  substituted  contract"  (2  Para  on 
Cont  681-6,  and  notes;  Billings  v.  Vanclerbech,  23  Baib. 
646;  Ooadrich  v.  Stanley,  24  Conn.  613.) 

/.  H.  Woodward,  for  respondent: 

The  findings  of  the  court  show  that  it  was  the  performance 
of  the  conditions  of  the  new  contract  by  the  defendant  which 
stood  as  the  consideration  for  plaintiff's  waiver  of  full  per- 
formance of  the  covenants  of  the  deed  by  defendant,  and  not 
his  agreement  to  perform  those  conditiansu  Ko  party  can 
escape  the  obligation  of  his  covenant  under  a  sealed  inistni* 
ment,  on  the  ground  of  a  subsequent  parol  agreemeaat,  unless 
he  show  an  executed  consideration.  {Gutnber  v.  Wane,  1 
Smith's  L.  Cas.  624 ;  MUler  v.  HemphiU,  4  Eng.  496 ;  1 
Taunton,  430;  11  Wend.  30;  18  Id.  73.)  Sea  743  Civil 
Code  is  not  to  the  contrary* 

You  cannot  pay  one  hundred  and  thirty  dollars  with  one 
hundred  doUarsk  (Cumber  v.  Wane,  1  Smiih'ft  L.  Cas.; 
Rf/an  V.  Ward,  48  N.  Y.  204 ;  Hendrickson  v.  Beers,  6  Bosw. 
639.) 

By  the  Court,  Pbim,  C.  J. : 

Tliifl  was  an  action  at  law  to  recover  money  on  a  written 
lease,  for  the  use  and  occupation  of  a  certain  building  in 
the  city  of  Portland.    It  is  alleged   in   the  oomplaint  thai; 
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defendant  agreed  to  pay  one  hundred  and  thirty  dollars  in 
gold  eoin  per  months  oodl  the  last  day  of  each  month,  from 
the  first  day  of  Januaiy,  1878^  to  and  including  the  thirty- 
first  day  of  December,  1876.  That  default  was  made  for  the 
renty  so  stipulated  for  the  month  of  Deoember,  1875,  and 
that  there  is  due  j^laintifp  for  said  month,  the  sum  of  one 
hundred  and.  thirty  dollars. 

Defendant  admits  the  making  of  the  lease  as  alleged  and 
sets  up  in  avoidance  thereof,  an  agreement  alleged  to  have 
been  made  between  plaintiff  and  defendant  on  or  about  the 
— day  of  June,  1876,  whereby  it  was  agreed,  upon  sufficient 
oonsideration  from  one  to  the  other,  that  for  the  months  of 
August^  Sqptanber,  October,  November,  and  December,  de- 
fendant should  become  the  tenant  of  plaintiff  for  the  montii- 
ly  rent  of  one  hundred  dollars  per  month,  and  that  said  writ- 
ten lease  onenticKied  in  the  complaint,  should  be  annulled  and 
avoided  by  the  mutual  consent  of  the  parties. 

The  subsequent  agreanent  set  up  in  the  answer  is  denied 
in  the  replication,  and  it  is  alleged  that  in  the  month  of 
June  or  July,  1875,  it  w»s  agreed  that,  in  odnsideration  that 
defendant  would  continue  to  rent  and  occupy  the  said  prem- 
ises beyond  the  time  expressed  in  said  written  lease,  and 
would  give  plaintiff  three  months  prior  notice  of  his  intention 
to  quit  the  premises,  plaintiff  would  rebate  thirty  dollars  per 
flooonth  of  the  rent  thereafter  to  fall  due  on  said  lease.  And 
it  is  furdier  alleged  that  defendant  failed,  and  neglscted  to 
comply  with  these  conditions  and  promises  so  made  by  him. 

The  case  was  submitted  to  the  court  by  the  consent  of  the 
parties  without  the  intervention  of  a  jury. 

The  third  finding  of  fact  by  the  court  is,  "that  on  the 
thirty-first  day  of  May,  1875,  the  defendant  and  the  plaintiff 
had  an  oral  agreement,  or  understanding  each  with  the  other, 
that  the  defendant  should  and  would  hold  over  and  remain  in 
the  occupation  of  said  leased  premises  after  the  expiration  of 
the  time  stipulated  in  said  written  lease,  and  should  and 
would  give  the  plaintiff  three  months'  notice  of  his  intention 
to  quit  and  surrender,  and  that  the  plaintiff  would  and 
should  make  a  rebate  to  the  defendant  of  thirty   dollars  a 
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month  of  the  rent  reserved  by  the  written  lease,  and  would 
aooept  one  hundred  doUajrs  a  month  as  the  rent  from  and  af- 
ter June  1,  1875.  The  couji;  also  found  that  on  Deoember 
31,  1875,  at  the  expiration  of  said  written  lease,  the  defend- 
ant quit  said  premises  and  refused  further  to  ocoupy  the 
same;  and  that  defendant  after  June,  .1875,  eaeh  month, 
commencing  with  June  1,  1875,  until  October  30,  1875, 
paid  the  plaintiff  one  hundred  dollars  as  rent,  and  the  plain- 
tiff receipted  therefor  in  writing  expressing  that  the  one  hun- 
dred dollars  so  received  was  one  month's  rant.  That  by  the 
terms  of  said  written  lease  the  defendant  had  oovenanted  to 
pay  one  hundred  and  thirty  dollars  rent  per  month  till  the 
thirty-first  of  Deoember,  1875,  and  there  was  no  other  or  fur- 
ther oonsideratioQ  for  the  agreement  of  May  31,  1876,  for  a 
rebate  of  thirty  doUars  a  month  except  as  set  forth  in  the 
third  finding,  above  set  out. 

The  court  below  rendered  judgment  against  defemdant  for 
the  sum  of  one  hundred  and  thirty  dollars  g(dd  coin,  and  de- 
fendant appeals  fnHu  the  judgment 

It  is  claimed  by  counsel  on  behalf  of.  defendant  that  the 
subsequent  oral  understanding  had  by  the  parties  on  the 
thirty-first  day  of  May,  1875,  was  substituted  by  them  in 
lieu  of  the  original  lease,  and  was  aoeepted  by  the  parties  in 
full  satisfaction  and  extinguishment  of  the  same ;  and  there- 
fore, it  is  further  claimed,  that  plaintiff  must  rely  upon  the 
new  contraxjt  for  his  remedy.  The  case  of  Babcock  v.  Haw- 
kins, 23  Vermont,  5,  is  cited  and  relied  upon  to  sustain  this 
proposition.  In  that  case  the  judge  in  rendering  the  opinion 
of  the  court  said,  "We  think  it  must  be  regarded  as  fully  set- 
tled, that  an  agreement  upon  sufficieiat  considerations  fully 
executed,  so  as  to  have  operated  in  the  minds  of  the  parties 
as  a  full  satisfaction  and  settlement  of  a  preceding  contract 
or  account  between  the  parties  is  to  be  regarded  as  a  valid 
settlement,  whether  the  new  contract  be  ever  paid  or  not,  and 
that  the  party  is  bound  to  sue  upon  the  new  contract." 

Upon  an  examination  of  the  facts  found  in  that  case^  it 
will  be  seen  that  they  differ  very  materially  from  the  facts 
found  in  this.  That  was  an  action  on  book  acoount,  and  af- 
ter ooflmnenoement  of  the   action,   the  defendant  agreed  to 
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give  his  no^  for  the  amount  of  the  aooonnty  and  agreed  to 
pay  the  costs.  Defendant  immediately  executed  his  note,  and 
plaintiff  receipted  him  in  full  settlement  of  all  accounts  up 
to  date.  In  that  case  the  contract  was  executed,  while  in  this 
it  was  executory.  In  that  case  there  was  strong  evidence 
tending  to  show  that  the  note  was  received  in  satisfaction  and 
settlement  of  the  old  debt,  while  in  this  it  is  not  strong  and 
satisfactory.  Here  the  plaintiff  promised  to  rebate  thirty 
dollars  per  month  from  the  rent,  in  consideration  of  the 
promise  of  defendant  to  rent  and  occupy  the  premises  of 
plaintiff  after  the  expiration  of  the  written  lease,  and  to  give 
him  three  months'  notice  of  his  intention  to  qait,  neither  of 
whidi  promises  it  appears  were  executed  by  defendant. 

This  subsequent  agreement  or  understanding  of  the  parties 
being  merely  executory  in  its  nature,  and  defendant  having 
failed  to  execute  the  promises  and  conditions  on  his  part,  and 
there  being  no  dear  and  satisfactory  evidence  lowing  that 
it  was  received  by  the  parties  in  full  satis:^action  and  extin- 
guishment of  the  old  agreement,  the  plaintiff  had  his  election 
either  to  sue  upon  the  c»-iginal  contnuct,  or  upoo  the  new 
promise.  (2  Pars,  on  Cont.  683.)  We  understand  the  doc- 
trine to  be  well  settled  ^'that  the  aeceptanoe  of  a  negotiable 
note  for  an  antecedent  debt  xriU  not  extinguish  aach  debt,  un< 
less  it  is  expressly  agreed  that  it  is  received  aa  payment  j'f 
the  evidence,  at  any  rate,  ''must  be  clear  and  satisfactory  that 
such  was  the  intention  of  the  parties.^'  (Peters  v.  Beverly, 
10  Peters,  668 ;  James  v.  Hockley,  16  John.  277 ;  14  John. 
404.) 

In  this  case  it  was  not  expressly  agreed  ''that  the  subse- 
quent agreement  should  be  accepted  by  the  parties  in  full 
satisfaction  and  extinguiahment  of  the  old  agreement,'^  nor 
was  the  "evidence  dear  and  satisfactory  that  such  was  the 
intention  of  the  parties." 

There  beii^  no  substantial  error  in  the  judgment  of  the 
court  below,  it  ia  affirmed. 
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AJSTDBEW  J.  KNOTT  and  LEVI  KNOTT,  Respondents, 

V.  JOSEPH  KNOTT,  Appellant 

Statute  of  IFbauds — Pabtership  Agrbocisnt. — Appellant  a&d  reBpcmd- 
ents,  being  each  the  owner  of  different  tracts  of  land  and  of  certain 
personal  property,  entered  into  a  verbal  agreement  to  sell  their 
personal  property,  sell  or  lease  their  farms,  remove  to  the  city  of 
Portland/ a^d  go' into  business  as  partners.  This  agreement  was 
carried  into  effect.  They  thereafter  aold  their  personal  property, 
.  and  turned  the  proceeds  into  a  common  fund,  removed  to  Portland 
and  entered  into  business  there  together.  After  their  removal  to 
Portland  they  conveyed  their  several  farms  to  one  Rice  as  a  part  of 
the  consideration  for  the  conveyance  by  him  to  appellant  of  a  farm 
in  Washington  county.  This  farm  was  aftefwards  exchanged  by 
appellant  for  a  ferry  and  ferry  franchise  at  the  ci^  of  Portland; 
the  appellant,  with  the  consent  of  respondents,  taking  the  legal 
title  thereto  in  his  own  name:  Held,  1.  That  the  partnership  agree- 
ment though  not  in  writing,  was  valid;  2^  That  the  partnership 
agreement  might  be  proven  by  parol ;  3.  That  the  ferry  and  fran- 
chise became  partnership  property,  and  the  appellant  took  the  legal 
title  thereto  in  trust  for  the  partnership. 

Appeal  from  MultDomali  County. 

This  suit  is  for  a  dissolution  of  a  partnership  and  an  ac- 
count and  sale  of  partnership  property.  The  respondents  are 
sons  of  the  appellant  The  parties  to  the  suit  were,  in  1867, 
the  owners,  respectively,  of  different  tracts  of  land  in  the 
IJmpqua  valley,  and  of  certain  personal  property.  The  land 
of  the  appellant  consisted  of  six  hundred  and  forty  acres^  and 
that  of  the  respondents  of  tlupee  hundred  and  twenty  acres 
each. 

The  respondents  allege  that  in  that  year  (1857)  liie  par- 
ties to  the  suit  made  a  verbal  agreement  to  aell  their  per- 
sonal property,  sell  or  lease  their  farms,  remove  to  Portland, 
Oregon,  and  go  into  business  together;  that  this  agreement 
was  carried  into  effect ;  that  thereafter  their  personal  prop- 
erty was  sold  and  the  proceeds  of  such,  sale  were  turned  into 
a  coanmon  fund ;  that  the  parties  then  removed  to  Portland 
and  engaged  in  various  pursuits  together;  that  the  business 
of  the  partnership  was  carried  on  in  Joseph  E[nott's  name. 
These  allegations  of  a  partnership  agreement  and  of  partner- 
ship business  are  denied. 

After  the  removal  to  Portland,  the  parties  conveyed  their 
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seyeral  f anias  to  ofne  Sioe  in  part  ooQEdderatioii  of  a  oopvqr- 
ance  by  Bioe  to  the  appellant^  Joseph  Knott,  of  a  tract  of 
land  near  Portland,  known  in  the  case  as  the  Bice  farm.  Af- 
terwards^ the  Rioe  farm  wAs  oonvejed  by  appellant  to  one 
Stevens  as  a  part  of  the  purchase  price  of  a  ferry  and  ferry 
f randiiae  transfeEHBd  by  Steyens  to  Hie  appellant  The  ro- 
spondents  all^e  that  the  title  to  ihe  ferry  property  waef  taken 
in  the  appellant's  name  with  their  oonsent.  This  ferry  and 
frandiise  coDstitutes  the  principal  property  of  the  alleged 
partnership.  The  snatter  was  referred  to  a  referee,  who 
found  in  favor  of  the  respondeiits.  His  report  was  confinaaed 
by  th^  cirenit  oourt,  and  a  decree  rendered  ajDoordingly,  from 
which  this  appeal  is  taken. 

Dolph,  Bronaugh,  Dolph  A  Simon  and  Than/er  A  WU- 
liamSf  for  appellant 

E.  A.  Oronin,  H.  T.  Bingham  and  HUl,  Dnrham  S 
Thcnnpson,  for  respondents. 

By  the  Court,  Watsoh,  J. : 

Before  passing  upon  tbe  questions  of  fact,  presented  by 
Ae  transcript  in  this  case,  it  becomes  necessary  for  us  to  eX' 
amine  a  question  of  law  wfaidi  has  been  ably  asqgued  before  us 
at  the  hearing  of  this  appeal.  The  greater  portion  of  the 
property  in  dispute  is  real  property,  and  the  legal  titlo  is  in 
Joseph  Knott,  the  appellant.  It  is  admitted  by  the  respond- 
ents that  the  legal-  title  to  this  property  was  taken  in  his 
name  by  mutual  agreement,  and  with  their  consent  It  ap- 
pears that  one-half  section  of  land  belonging  to  A.  J.  Enott, 
and  one-half  section  of  land  belonging  to  Levi  Knott,  to- 
gether with  one  section  of  land  belonging  to  appellant  and  his 
wife,  were  conveyed  by  them  to  Jam.es  E.  Rice  as  the  con- 
sideration f6r.  the  purchase  of  a  tract  of  land  in  Washington 
county,  which  was  conveyed  to  appellant,  and  afterwards  con- 
veyed by  him  to  James  B.  Stephens,  in  part  payment  for  the 
ferry,  now  alleged  to  be  a  part  of  the  property  of  the  partner- 
ship. 

It  is  claimed  by  the  respondents  that  dieee  conveyances 
were  made  in ,  accordance  with  the  partnership   agreement 
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set  up  in  the  oomplaint^  and  liiat  the  eqnitaUe  title  therefaj 
vested  in  the  partners,  Joseph  Enott  holding  the  legal  title  in 
trust  for  the  partnership.  It  is  admitted  that  the  partner- 
ship^ if  formed  at  all,  was  formed  by  a  verbal  agreement^  and 
that  there  is  no  written  evidence  of  ita  eziatenoe  nnleaa 
the  signing  of  a  oertain  promissory  note,  given  by  ap- 
pellant to  SoL  Abraham,  Jnne  29,  1861,  for  the  pur- 
chase >money  of  a  band  of  cattle,  to  which  he  admits  he  signed 
his  own  name  and  those  of  A.  J.  Enott  and  Leivi  Enott,  the 
respondents,  is  written  evidence  of  the  existence  of  the  part- 
nership. This  note  is  before  ns,  bat  we  do  not  think  it  tends 
to  prove  the  existenoe  of  a  partnership  between  appellant  and 
respondents.  It  is  a  simple  promissory  note,  in  the  usual 
form,  by  which  the  makers  jointly  and  severally  promise  to 
pay  to  Sol.  Abraham  or  order  the  sum  of  nine  thousand  four 
hundred  and  sevenly-five  dollars  and  forty-two  oentsw  It  does 
not  refer  to  any  partnership  and  is  not  signed  fay  any  firm 
name.  There  is  no  presumption  that  persons  who  sign  joint- 
ly a  promissory  note  are  partners.  There  is  then  no  written 
evidence  of  the  existence  of  the  alleged  partnei^hip  or  of  the 
partnership  trust  in  the  real  property  in  dispute.  It  is  es- 
sential that  a  partnership  which  is  alleged  to  be  the  owner  of 
land  the  legal  title  of  which  is  in  one  of  the  partners,  shall  be 
created  or  proven  by  a  memorandum  in  writing.  It  is  not 
necessary  for  us  in  tiiis  case  to  declare  what  would  be  the 
law,  if  the  partnership  had  been  formjsd  for  the  purpose  of 
dealing  in  land.  There  is  no  evidence  tending  to  show  that 
the  partnership  claimed  to  exist  in  this  case  was  formed  for 
the  purpose  of  dealing  in  land.  The  agreement  set  up  in  the 
complaint  was  to  '^enter  into  a  partnership  for  the  purposes 
of  trade.*' 

The  evidence  of  reqxmdent,  A.  J.  Knott,  is  that  the  agree- 
ment was  'Ho  sell  off  all  property,  household  fumiture^  rent^ 
or  lease  our  farms,  put  our  money  together^  move  to  Port- 
land, and  go  into  business  together  as  equal  partners.'*  The 
evidence  further  tends  to  prove  that  it  was  not  then  definitely 
known  or  understood  what  business  they  would  aigage  in. 
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To  adopt  the  language  <^  the  able  report  of  the  refereiiB  h^ 
fore  whom  this  case  was  first  tried  in  the  oourt  below: 

^There  is  no^  evidence  whaterer  that  the  lilleged  partner^ 
ship  in  this  case  was  formed  for  the  purpose  of  dealing  in 
land.  The  oontraot,  according  to  the  testimony  was  that  the 
parties  should  seil  off  their  personal  property,  rent  or  sell 
their  farms,  put  their  money  together,  and  go  into  generial 
business  together  as  equal  partners.  There  is  not  a  syllable  of 
evidehoe  giving  to  show  that  the  parties  at  that  time  oontem^ 
plated  any  speculation  in  real  estate,  and  the  proof  ii  that  the 
aD^ed  firm  did  not  in  fact  deal  in  land  in  any  way  for  nearly 
four  years  after  its  formation  in  185Y.*' 

It  is  true  that  the  greater  portion  of  the  partnership  capi* 
tal  to  be  contributed  bv  each  was  to  be  derived  from  the  leas^ 
ing  or  sale  of  the  donation  claims  owned  by  thtai  separately. 
But  it  was  not  all  to  be  derived  from  the  sale  or  rent  of  the 
real  property.  Some  personal  property  was  owned  by  eiftsh: 
That  and  their  labor  was  to  go  into  the  eonimunity.  Even  if 
the  agreement  to  sell  or  lease  the  real  property  bad  never 
been  perfonried,  die  partaerahip  might  well  have  been  carried 
on  with  the  proceeds  of  the  sale  of  Ae  personal  property  and 
-die  joint  labors  of  the  partners.  We  think  Acre  is  no  doubt 
that  such  a  partnership  can  be  both  found  and  proven  by 
parol.  We  are  also  of  the  opinion  that  a  partnership  formed 
by  a  verbai  agfeement  may  become  the  equitable  owner  of 
real  property  whenever  the  use  and  ownership  of  such  prop* 
erty  is  a  necessary  incident  to  the  partnership  busin«!S8  or  ia 
a  necessary  investment  of  the  partnership  fundsw  Mr.  Pais 
sons,  in  his  work  on  Partnership,  p.  363,  ufles  the  following 
language:  '^The  general  rule  is  undoubtedly  lliis:  Heal 
estate  purchased  for  partnership  prarposes  and  appropriated 
to  those  purposes  and  paid  for  by  partnership  funds,  becomes 
partnership  property ;  nor  does  it  se^m  to  be  material  in 
what  manner  or  by  what  agency  the  land  is  bought,  or  in 
wiiat  name  it  stands  V*  On  page  seven  of  the  same  work  he 
uses  the  following  language:  '^Sometimes,  though  rarely,  the 
question  occurs  whether  the  provisions  of  a  partnership 
come  within  the  lequirements  of  the  statute  of  frauds^   and 
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must  therefot^,  aooording  to  some  authorities^  be  in  writings 
but  this  may  be  doubted/' 

In  note  D.  to  the  same  page  he,  aft^  eiting  Smith  v. 
Bumham,  3  Sumner,  85,  and  numerous  other  English  and 
Amerioan  authorities  oonoludes^  '^that  the  result  of  the  cases 
as  well  as  of  true  reasoning,  would  seem  to  be  that  of  the 
vice-chancellor  in  Dale  v,  HamiHon/*  Mr.  Parsons  shows 
what  was  his  understanding  of  the  case  of  Dale  v.  Hamilton, 
by  his  quotation  from  the  opinion  in  that  case  set  out  in  tKe 
note  above  referred  to  in  which  he  says :  "The  vice-chancellor 
(after  a  statement  of  the  question  raised),  said  when  the 
proposition  was  first  advanced  by  the  plaintiff.  I  ocmfeae  it 
appeared  to  me  that  to  admit  the  argument  to  the  extent  con- 
tended for,  would  be  virtually  to  repeal  the  statute  of  frauds 
or  nearly  so^  but  upon  examination  of  the  authorities  he  felt 
himself  bound  to  hold  tiiat  the  plaintiff  might  first  prove  by 
parol  the  existence  of  the  partnership  as  an  independent  fact, 
and  that  being  established  might  then  show  by  the  same  evi- 
dence his  interest  in  the  lands,  considered  as  the  substratum 
of  the  partnership."  (See,  also,  Levi  v.  Brush,  1  Sweney,  N. 
Y.,  660 ;  Bopp  v.  Pox,  68  HL  460.) 

While  there  is  a  conflict  of  the  authorities,  many  of  the 
courts  having  followed  the  decision  in  Smith  v.  Buniham,  we 
regard  the  doctrine  laid  down  in  Dale  v.  HamiUoiiy  as  better 
adapted  to  the  course  of  basiness  in  this  country  whers  mer- 
cantile, manufacturing  and  various  other  partnerdiips  are 
necessarily  compelled  in  the  course  of  their  business,  the  in* 
vestment  of  their  capital  and  the  collectioii  of  debts  due  them, 
to  become  the  owners  of  real  property. 

Many  of  tiie  cases  go  further  than  is  necessary  to  admit  the 
proof  and  sustain  the  partnership  in  this  case.  The  answer 
sets  up  the  conveyance  by  respondents  to  James  E.  Bice  of 
their  donation  land  dajms  as  a  part  of  the  consideration  for 
the  conveyance  by  him  to  appellant  of  the  farm  in  Washings 
ton  county,  and  admits  that  they,  at  the  time,  received  no 
other  ooDsideratioD,  and  that  no  contract  was  made  by  whidi 
they  wers  to  receive  any  other  consideration  for  their  land. 
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If  the  partnership  agreement  waa  that  iJiis  land  should  be 
omveyed  to  Joseph  Knott  as  the  trustee  and  representative 
of  the  partnerishipy  and  if  so  much  of  the  agreement  while  it 
remained  exeoatoiy  could  not  have  been  proven  or  enforced 
certainly  its  entire  performance  took  it  out  of  the  operation 
of  the  statute  of  frauds.  It  could  make  no  difference  whether 
respondents  sold  their  land  and  paid  the  money  received  for 
it  into  the  partnership  fund  to  be  paid  to  James  E.  Bice  for 
the  farm  conveyed  by  him  to  appellant^  or  conveyed  the  land 
directly  to  him  in  payment  tor  the  farm. 

This  being  our  opinion  of  the  law,  we  do  not  think  the 
partnership  agreement  alleged  to  exist  in  this  oaae^  or  the 
ownership  of  the  lands  in  dispute  are  affected  by  the  statute 
of  frauds  We  next  proceed  to  consider  the  evidence.  The 
first  questaon  of  fact^  and  the  one  upon  which  the  decision 
of  this  case  mainly  depends  is,  does  the  evidence  before  us 
prove  tiie  existence  of  a  partnership  between  appellant  and 
respondents  t  The  decision  of  this  question  is  rendered  diffi- 
culty not  so  much  by  the  quantily  as  by  the  character  of  the 
evidence. 

The  Boit  is  between  a  father  and  his  sons  concerning  tran- 
sactions whidi  took  place  many  years  ago,  when  the  confix 
dance  and  affection  which  are  due  to  th&t  relation  in  life,  had 
not  been  impaired,  and  when  neither  party  contemplated  the 
necessity  of  proving  in  the  courts  their  mutual  dealings^  and 
neither  was  expected  to  stand  upon  his  guard  against  poesi^ 
ble  fraud  or  wrong  on  the  part  of  the  others.  That  confi- 
dence and  affection  are  now  so  thoroughly  destroyed  that  we 
find  father  and  sons  flatly  contradicting  each  other,  on  their 
oaths,  in  matters  in  which  a  contradiction  cannot  mean  mere 
mistakes  or  difference  of  opinion,  but  a  willful  disregard  of 

m 

ihe  truth  in  one  or  the  other.  We  also  have  the  parties  going 
back  upon  the  record  of  twenty  years  of  life  of  each  other  to 
blacken  and  impeach  chacacters,  which  the  ties  of  blood  and 
pride  of  family  should  prompt  them  to  uphold  and  defend. 
Aside  from  these  mutual  contradictions,  all  of  the  parties  are 
more  or  less  contradicted  by  the  evidence  of  disinterested  wit* 

UeBBBBL 
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Amidst  these  wbolesiBile  cohtradictions  we  are  left  in  &ucb 
doubt  whether  to  believe  the  sons  against  the  father,  or  the 
father  against  the  sons,  that  we  are  driven  as  far  ae  possible 
to  ignore  the  testimony  of  all  parties  in  interest  and  to  de- 
cide the  case  upon  the  admitted  facts  and  the  evidence  of  the 
disinterested  witnesses. 

It  is  admitted  that  from  the  time  the  parties  removed  to 
Portland,  in  the  year  1867,  nntil  some  time  in  the  year  1862,  , 
they  lived  a  large  portion  of  the  time  in  the  same  hooide,  and 
that  respondents  worked  and  dealt  with  the  property  nomi- 
nally owned  by  appellant,  without  other  wages  than  what 
they  received  from  time  to  time  for  the  support  of  their  fami- 
lies. Appellant,  in  his  answer,  admits  that  in  the  year  1861 
he  traded  the  donation  claims  of  respondents  with  his  own  to 
James  !E.  Rice  in  exchange  for  a  farm  in  Wa-shington  county, 
and  that  the  legal  title  to  the  farm  was  taken  in  his  own 
name. 

JKespondents  conv^ed  their  lands  to  BJoe  in  conanmintft!' 
tiofi  of  this  trade.  He  alleges  that  they  were  to  receive  no 
compensation.  He  was  authorized  to  use  their  lands  in  trad** 
ing  for  the  farm.  That  was  all.  He  claims  it  is  tine  that  he 
has  since  that  time  advanced  to  respondents  money  and  prop- 
erty which  was  of  greater  value  than  their  lands;  but  he  doee 
not  claim  that  such  advances  were  intended  or  axscepted  ad  a 
payment  or  satisfaction  for  the  land. 

We  think  these  facts  more  consistent  with  respondents' 
theory  that  there  was  a  partnership  agreement  between 
them  and  appellant,  in  accordance  with  which  this  transao- 
tion  took  place,  than  with  that  of  appellant  that  he  waa 
merely  permitted  to  use  the  claims  without  any  agree- 
ment for  compensation.  It  is  not  at  all  probaUe  that 
these  young  men,  with  families  depending  upon  them  for 
support^  thus  gave  away  the  principal  part  of  their  property. 
Even  if  there  was  no  agreement  for  compensation  or  part- 
nership in  the  land,  a  resulting  trust  would  have  arisen  in 
favor  of  respondents  in  the  Rice  farm,  and  in  the  property 
puidiased  with  that  farm,  to  tlie  extent  to  which  their  prop- 
erty constituted  a  part  of  the  consideration  for  its  purdiasew 
When  the  purchase-^money  of  land  is  paid  by  one   person, 


Dec  1876]  Knott  v.  KisroTtr.  149 

and  a  coavejmce  of  the  legal  title  taken  in  tiie  name  of  an- 
other^  such  person  will  "be  deemed  to  take  the  legal  title  in 
trust  for  the  perstm  furnishing  the  consideration.  (Story's 
Eq.  Jur.  sec  1201.) 

It  makes  no  difference  whether  the  purcfaase-money  is  paid 
in  money  or  other  property,  if  it  be  in  fact  paid.  We  think 
this  fact  tends  to  prove  the  alleged  partnership.  That  the 
Rice  farm  was  afterwards,  without  any  change  in  the 
equitable  ri^ts  of  the  parties,  traded  to  James  B.  Stephens 
in  part  payment  for  the  ferry  is  also  a  &ct  tending  to  prove 
the  partnership. 

There  is  evidence  tending  to  show  that  appellant,  at 
various  times  and  to  different  persons,  admitted  the  alleged 
partnership.  A.  P.  Ankeny,  who  was  in  the  fall  of  1867 
or  1868  engaged  in  the  butchering  business  with  appellant, 
testifies  that  he  had  a  conversation  with  appellant  and  re* 
spondents  about  that  business.  The  terms  of  the  partner- 
ship were  then  agreed  upon,  and  it  was  agreed  that  the  busi- 
ness should  be  carried  on  in  the  name  of  appellant  and  An- 
keny. He  understood  that  respondents  were  interested,  but 
the  business  was  carried  on  in  the  name  of  appellant  as  a 
matter  of  convenience. 

James  E.  Kice  testifies  that  appellant  frequently  told  him 
how  they  did  business  together,- that  they  were  all  doing  bus* 
iness  in  partnership.  B.  P.  Smith  testifies  that  appellant 
told  him  that  they  had  sold  or  traded  their  farms  for  the 
ferry,  and  that  it  paid  a  good  deal  better  than  farming. 
Thomas  Batty,  Levi  Estes^  L.  F.  Mosher,  W.  F.  Allen,  Ben. 
Cornelius,  and  a  number  of  other  witnesses,  testify  to  admisr 
sions  of  appellant  that  he  and  respondents  were  doing  busi- 
ness together  as  partners. 

We  admit  the  general  infirmity  of  this  kind  of  evidence, 
and  give  full  force  to  a  rule  that  it  should  be  received  and 
weighed  with  caution.  A  witness  may  have  mistinderstood 
the  language  used,  or  may  have  incorrectly  repeated  it  If 
the  admissions  proven  in  this  case  had  been  made  to  but 
one  or  two  witnesses,  or  at  the  same  time,  they  might  be 
entitled  to  but  little  weight  as  evidence.  But  they  were 
made  deliberately  to  a  laige  number  of  witnesses  at  differ- 
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ent  times  ruimiBg  through  a  period  of  moro  than  fifteen 
/ears.  It  is  not  possible  that  all  of  these  witnesses  are  mis- 
taken. Such  admissions  fully  proven  are  very  satisfactory 
evidence. 

We  are  satisfied  from  the  evidence  of  the  ezistenoe  of  a 
partnership  betweai  aj^ellant  and  respondents.  But  it  does 
not  follow  conclusively  that  the  interests  of  the  partners  are 
equal.  Their  interests  are  presumed  equal  in  the  absence  of 
evidenoe  showing  a  different  agreement,  but  like  all  other 
prima  facie  presun^ptions,  it  may  be  overcome  by  evidence. 
Many  of  the  admissions  of  appellant  relied  upon  by  respond- 
ents to  prove  the  partnership,  tend  to  prove  that  the  partner- 
ship included  the  wife  of  appellant  or  R.  J.  Ladd.  These 
admissions  all  taken  together  seem  to  go  as  far  to  establish  the 
interest  of  Ladd  or  of  Mrs.  Knott  in  the  partneiship  as  that 
of  respondents. 

It  may  be  objected  that  the  wife  of  appellant  being  a 
married  woman  could  not  have  been  a  partner.  This  is 
true.  But  if  the  agreenrent  and  understanding  of  the  pap- 
ties  reoognized  her  right  to  one  fourth  of  the  partnership 
property,  respondents  axe  not  entitled  to  any  portion  of  that 
fourth. 

A.  J.  Knott,  one  of  the  respondents,  testifies  that  his 
mother,  in  talking  about  the-  business  would  say  that  Mrs. 
Ladd  should  have  her  interest  when  she  died.  His  propo- 
sitions to  compromise,  which  he  admits  he  made  to  his 
sister,  seem  to  assume  that  her  interest  in  the  partnership' 
property  was  equal  to  his  own.  Several  witnesses  testify 
that  B.  J.  Ladd  in  his  life-time  seemed  to  be  a  partner  in 
the  firm.  Other  witnesses  testify  to  the  admissions  of 
respondents  before  the  commenoement  of  this  suit  that  they 
were  each  entitled  to  but  one  fourth  of  the  partnership  prop- 
erty. 

In  some  instances  they  state  that  the  remaining  one 
fourth  belongs  to  their  mother,  and  in  others  that  it  belongs 
to  Mrs.  Ladd.  In  either  event  they  are  each  entitled  to 
but  one-fourth  of  the  partnership  property.  If  MrSb  Ladd 
is  entitled  as  against  appellant  to  one  fourth  of  the  partner- 
ship property  in  his  hands,  he  is  still  entitled  to  retain  it 
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agaiiiBt  all  the  world  but  her.  That  the  evidence  showB 
each  of  the  respondents  to  be  entitled  to  but  one  fourth  of 
the  partnership  property  is  no  objection  to  their  recovery 
of  that  interest  in  the  suit.  They  have  not  proven  their 
entire  daina  set  up  in  the  complaint  but  they  have  proven 
part  of  it,  and  for  that  part  ai^  entitled  to  a  decree.  There 
is  no  variance  between  the  allegations  and  proof  which 
could  have  prejudiced  appellant  at  the  trial,  or  prevent  a 
proper  decree  from  being  made  in  this  case.  We  find  that 
respondents  are  each  entitled  to  oae  fourth  of  the  partner- 
ship properly.  As  to  the  amount  and  description  of  the  part- 
nership property  and  the  account  taken^  we  agree  witji  the 
court  below. 

As  the  dissolution  of  the  partnership,  the  settling  of  the 
partnership  account,  and  the  sale  and  distribution  of  the 
partnership  property  are  matters  in  which  all  the  partners 
are  mutually  interested,  the  decree  of  the  court  below  should 
be  so  modified  as  to  make  the  costs  and  disbursements  first 
payable  out  of  the  proceeds  of  the  sale  of  the  partnership 
properly. 

The  decree  of  the  court  below  will  tlierBfore  be  affirmed, 
with  the  following  m.odifications:  1.  That  respondents  A. 
J.  Knott  and  Levi  Knott  be  each  decreed  to  receive  one  fourth 
of  the  moneys  found  by  the  court  below  to  have  been  received 
by  Joseph  Knott,  appellant,  from  the  earnings  of  the  part- 
iie(rehip  over  the  expenses,  instead  of  one  third  as  decreed  by 
the  court  below. 

2.  That  respondents  A.  J.  Knott  and  Levi  Knott  be  each 
decreed  to  receive  one  fourth,  and  that  appellant,  Joseph 
Knott,  be  decreed  to  icceive  one  half  of  the  proceeds  of  the 
sale  of  the  partnership  property  and  money  in  the  hands  of 
the  receiver,  after  the  payment  of  the  coets  and  disbursements 
therefrom,  instead  of  each  receiving  one  third,  as  decreed  by 
the  court  below. 

3.  That  the  costs  and  disbursements  of  this  suit  be  first 
paid  out  of  the  proceeds  of  the  sale  of  the  partnership  prop- 
erty and  money  in  the  hands  of  the  receiver,  before  any  dis- 
tribution of  the  same  between  the  parties. 
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STATE  OF  OREGON,  Respondent,  v.  WILLIAM  SPEN- 
CER, Appellant 

INDICTICEITT   FOB  PeXSJUBY — WHEN    OfFICEB   BEFOBE   WHOM   FALSE  OaTH 

WAS  TAKEN  NEED  NOT  BE  NAMED  IN. — In  an  indictment  for  perjury 
alleged  to  have  been  committed  by  a  witness  in  the  trial  of  a  civil 
action  in  the  circuit  court,  it  is  sufficient  to  allege  that  the  oath 
was  taken  in  that  court,  without  designating  the  officer  by  whom  it 
was  administered. 
Act  Constitutino  the  Gbime,  How  Stated. — ^The  maiftier  of  stating 
the  act  constituting  the  crime>  as  set  forth  in  the  appendix  to  the 
code,  is  sufficient  in  all  oases  where  the  forms  there  given  are  ap* 
plicable. 

Appeal  from  Wasco  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

P.  C.  Sullivan,  for  appellant 

L.  B.  I  son,  Prosecuting  Attorney,  for  respondent. 

By  the  Court,  Vntm,  C.  J. : 

This  was  a  criminal  action  for  perjury,  brought  by  the 
state  of  Oregon  against  William  Spencer  in  the  circuit  court 
of  Wasco  county.  Said  Spencer  was  charged  in  the  indict- 
ment with  having  committed  the  crime  of  perjury  by  swear- 
ing willfully  false  as  a  witness  at  the  trial  of  a  civil  action 
for  damages^  pending  in  said  court  between  one  McCorklo 
and  himself.  Said  Spencer  having  been  tried  and  found 
guilty  of  said  crime  as  charged  in  said  indictment,  and  a  mo- 
tion for  a  new  trial  and  arrest  of  judgment  having  been  inter- 
posed and  overruled  by  the  court,  an  appeal  has  been  taken 
to  this  court.  The  matters  contained  in  the  motion  for  a  new 
trial  having  been  addressed  to  the  sound  discretion  of  the 
court  below  are  not  ui^d  here;  but  it  is  insisted  that  the 
court  erred  in  refusing  to  sustain  the  motion  in  arrest  of 
judgment  This  part  of  the  motion  is  based  upon  the  ground 
that  facts  stated  in  the  indictment  do  not  constitute  the  crime 
of  perjury  in  this,  because  it  does  not  state  by  whom  the  ap- 
pellant was  sworn  in  the  trial  wherein  the  perjury  is  alleged 
to  have  been  committed. 

The  indictment  alleges  that  appellant  was  duly  sworn  in 
the  circuit  court  of  Wasco  county,  state  of  Oregon,  to  tes- 
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tifj  aa  a  witness  in  the  trial  of  a  civil  action  pending  therein 
between  one  McCorkle  and  himself,  and  that  said  court  then 
and  there  had  authority  to  administer  said  oath.  It  also  con- 
tains a  statement  of  the  matter  alleged  to  have  been  sworn  to 
by  said  appellant,  together  with  the  further  allegation  that 
said  matter  was  material  to  the  action  and  wilfully  false. 

The  criminal  code  provides  that:  "In  an  indictment  for 
perjury  it  is  sufficient  to  set  forth  the  substance  of  the  con- 
troversy or  matter  in  resi)ect  to  which  the  crime  was  com- 
mitted, and  in  what  court  or  person  before  whom  the  oath 
alleged  to  be  false  was  taken,  and  that  the  court  or  persone 
before  whom  it  was  taken  had  authority  to  administer  it, 
with  proper  allegations  of  falsity  of  the  matter  on  which  the 
perjury  is  alleged."     (Crim.  Code,  851,  sec.  87.) 

The  indictment  alleges  that  the  oath  was  taken  in  the  cir- 
cuit court  for  Wasco  county,  state  of  Oregon,  which  is  in 
strict  oompliance  with  the  case  just  cited.  The  circuit  court 
is  a  court  of  record  and  has  a  clerk,  and  when  a  witness  comes 
into  that  court  to  testify  as  a  witness  in  the  trial  of  an  action, 
he  may  be  sworn  either  by  the  judge  or  by  the  clerk  and  when 
80  sworn  it  may  be  alleged  that  the  oath  was  taken  in  the 
eircoit  court;  and  the  court  may  admit  evidence,  under  such 
an  allegation,  to  prove  that  the  oath  was  administered  either 
by  the  judge  presiding  at  the  trial,  or  by  the  clerk.  But  if  the 
oath  in  which  perjury  was  assigned  had  been  administered  by 
the  derk  in  some  outside  matter,  then  it  would  have  been  nec- 
essary to  allege  that  it  was  taken  before  the  clerk.  It  is  fur- 
ther provided  by  our  criminal  code,  that  "the  manner  of  statr 
ing  the  act  constituting  the  crime,  as  set  forth  in  the  appendix 
to  this  code  is  sufficient  in  all  cases  where  the  forms  there 
given  are  applicable.*'  (Grim.  Code,  360,  sec  71.)  The  in- 
dictment in  this  action  appears  to  have  been  copied  by  the 
pleader  from  a  form  found  in  the  appendix  to  the  code,  on 
page  460,  and  under  the  provisions  contained  in  the  sectiona 
referred  to  in  this  opinion,  we  tbink  is  sufficient  in  law. 

The  judgment  of  the  court  below  is  affirmed. 
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i).  W.  BURNSIDE,  Eespondent,  v.  MARY  SAVIEE 

et  al.^  Appellant 

Adhinistratob  Cannot  Pabtition,  When. — ^The  administrator  of  a 
partnership  cannot  partition  the  real  estate  of  the  partnership, 
it  is  the  province  of  a  court  of  equity  so  to  do. 

This  is  an  appeal  from  the  Circuit  Court  sitting  in  Cladt- 
amaa  county.  The  respondent  in  his  own  right  as  surviving 
partner  of  the  two  firms  of  La  Rocque,  Savier  &  Co.,  and  Sa- 
vier  &  Co.,  and  in  his  capacity  as  administrator  of  the  prop- 
erty of  each  of  said  partnerships,  filed  his  complaint  in  equity 
in  said  court  against  said  Qeorge  La  Bocque,  surviving  part- 
ner of  said  firm  of  La  Socque,  Savier  &  Co.,  and  against 
Mary  A.  Savier,  as  widow,  and  as  administrator  of  the  estate 
of  Thomas  A.  Savier,  deceased,  who  in  his  lifetime  was  the 
third  aud  only  other  member  of  said  firm,  and  against  Sarah 
B.,  Mary  L.,  Florence  A.,  and  Lydi'a  H.  Savier,  minors^  the 
only  children  and  heirs  at  law  of  said  Thomas  A.  Savier,  de- 
ceased, all  of  whom  were  made  parties  defendant  to  said  suit. 

The  complaint  alleges  that  respondent  was  duly  appainted 
administrator  of  the  property  and  estate  of  said  firm  of  La 
Eocque,  Savier  &  Co.,  after  the  death  of  said  T.  A.  Savier, 
and  is  now  such  administrator,  as  well  as  one  of  the  surviv- 
ing partners  of  said  finn.  That  as  such  administrator  he 
has  proceeded  to  collect  all  the  debts  due  said  firm,  and  has 
paid  all  demands  against  it ;  that  he  has  sold  all  the  personal 
property  of  said  partnership  and  received  the  money  theie- 
for;  that  there  now  remains  in  his  hands,  belonging  to  said 
firm,  in  cash,  the  sum  of  thirty-one  thousand  two  hundred 
and  forty-three  dollars  and  twenty-four  one  hundredths,  and 
that  there  is  real  property  belonging  to  said  partnership  of 
the  apprised  value  of  fifty  thousand  six  hundred  and  eighty- 
three  dollars  and  twenty-five  one  hundredths,  consisting  of 
the  flouring  mill  property  at  Oregon  City  and  soone  town 
lots  of  small  value  in  Butteville  and  Dayton.  The  complaint 
further  alleges  that  the  one-half  of  this  property  by  the 
terms  of  said  partnership  belongs  to  said  La  Rocque,  and 
one-fourth  of  it  to  each  of  tsaid  other  members  of  aaid  firm. 
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That  Bumside  and  Savier  were  aha  libe  ineinberB  coxnpoch 
ing  another  finn  at  Portland,  Oregon,  doing  a  mercantile  bua- 
inesB  under  the  firm  name  of  Savier  &  Co.,  and  that  respond- 
ent is  administrator  of  the  estate  of  the  said  finn.  That  said 
Bumside  and  Savier,  as  members  of  said  firm  of  La  Booque, 
Savier  &  Co.,  have  drawn  from  the  assets  of  said  partner- 
ship the  sum  of  seventy-eight  thousand  one  himdred  and 
twenty-four  dollars  and  seventy-five  one  hundredths  in  coin, 
an.d  advanced  the  same  to  said  firm  of  Savier  &  Ca,  and 
that  La  Booque  is  entitled  to  receive  from  said  firm  of  La 
Roeque,  Savier  &  Co.,  a  like  sum  of  seventy-eight  thousand 
one  hundred  and  twenty-four  dollars  and  seventy-five  one 
hundredths  before  said  Bumside,  or  the  estate  of  said  Savier 
shall  receive  anything  further  of  the  said  copartnership;  and 
that  after  said  La  Bocque  shall  have  so  been  made  equal  with 
said  Bumside  and  Savior's  estate,  then  any  balance  of  assets 
of  said  partnership  of  La  Bocque,  Savier  &  Co.  should  be  di- 
vided, the  one-half  thereof  to  La  Bocque,.  the  one-fourth 
thereof  to  respondent,  and  the  remaining  one-fourth  to  Mary 
A.  Savier,  as  administratrix  of  the  estate  of  T.  A-  Savier,  de- 
ceased. That  the  real  estate  of  La  Bocque,  Savier  &  Ca, 
will  have  to  be  sold  in  order  to  such  distribution  and  settle- 
ments, a  decree  authorizing  which  is  prayed. 

A  guardian  ad  litem  was  duly  appointed  for  said  minor 
defendants^  who  interposed  a  demurrer  to  the  complaint.  De- 
fendants La  Bocque  and  Mary  A.  Savier,  each  likewise  de- 
murred separately  to  the  complaint.  The  demurrers  were 
overruled.  La  Bocque  and  Mrs.  Savier  rested.  The  minor 
defendants  answered  by  their  guardian  ad  litem.  Evidence 
was  taken  and  heard  by  the  court  sustaining  the  allegationa 
of  the  complaint  and  decree  rendered  in  accordance  with  the 
praj^r  thereof.     From  said  decree  this  appeal  is  isHkesL 

W.  W.  Upton,  for  the  appellants^ 

Dolph,  Bronaugh,  Dolph  &  Simon,  for  the  respondent 

By  the  Court,  McAbthub,  J. : 

The  question  presented  by  this  record  for  determination 
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is  as  to  the  extent  of  the  power  and  jurisdiction  of  the  county 
court,  sitting  in  probate  under  section  lOYl  of  the  CJode.  Af- 
ter defining  the  powers  and  duties  of  the  ^'administrator  of 
a  partnership^'  in  a  very  general  way,  the  section  concludes  as 
follows :  'In  the  exercise  of  his  powers  and  the  performance 
of  his  duties,  the  administrator  of  the  partnership  ia  subject 
to  the  same  limitationB  and  liabilities,  and  control  and  juris- 
diction of  the  court,  as  a  general  administrator."    Under  our 

4 

law  the  general  administrator  of  an  estate  has  no  power  or  au- 
thority, nor  can  any  be  conferred  upon  him  to  sell  any  more 
of  the  real  estate  of  his  intestate  than  is  necessary  to  pay 
debts.  Nor  can  he  by  any  order  of  the  court  to  which  he 
owes  his  appointment,  and  by  whose  orders  he  is  generally  di- 
rected, partition  the  remaining  realty  among  those  entitled 
thereto.  Such  partition  can  only  be  made  pursuant  to  a  de- 
cree  of  a  court  of  equity.     (Code,  sec.  41 9,) 

In  view  of  the  limitations  placed  upon  the  administrator 
of  a  partnership,  and  the  want  of  jurisdiction  in  the  county 
court,  sitting  in  probate,  to  partition  the  lemaining  realty, 
we  are  inclined  to  the  opinion  that  the  power  of  such  an  ad- 
ministrator extends  only  to  the  collection  of  the  debts  due 
the  partnership  and  the  payment  of  demands  against  it,  with 
the  incidental  power  invested  by  order  of  the  court,  after 
proper  steps  taken,  of  selling  the  personal  property,  and  so 
much  only  of  the  real  estate  as  may  be  necessary  to  pay  debts 
of  the  partnership,  leaving  the  questions  that  may  arise 
among  the  partners  and  their  representatives  on  settlement 
of  the  affairs  of  the  partnership  between  themselves^  and  the 
partition  of  the  partnership  realty  or  its  sale,  and  the  distri- 
bution of  the  proceeds,  to  the  determination  of  a  court  of 
equity. 

Decx^ee  affinned« 


W.  H.  DODD  &  CO.,  Bespondent,  v.  JOSEPH  DENNY, 

Appellant. 

Variance  not  Materia t.  Unless  Partt  is  Misted. — ^Under  the  code 
no  varianoe  between  the  aUegations  of  a  pleading  and  the  proof  is 
inatenal  imleaa  the  adverse  party  has  been  acttiaUy  misled  by  it  to 
his  prejudice  in  maintaining  his  action  or  defense  upon  the  merits. 
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IsMM. — ^When  snch  rarianoe  occurs,  it  should  be  shown  to  the 'satisf ac- 
tion of  the  oourt>  and  in  what  respect  in  order  that  the  pleadings 
may  be  amended  upon  such  terms  as  may  be  just. 

Fbomissoby  Note — ^Whbn  Tiks  of  Patmxnt  noi^  Statkdw — .  Wh«a  no 
time  of  payment  is  expressed  in  a  note,  the  law  adjudges  it  to  bp 
due  and  payable  immediately. 


Appeal  from  Benton  County. 

This  is  an  action  by  the  respondent  upon  a  pmrnissorf  note 
executed  by  appellant  in  respondent's  favor  for  one  hundred 
and  twenty-seven  dollars  and  interest  The  complaint  ajr 
leges  the  execution  of  the.notei  and  that  it  was  made  pt^able 
" —  days  after  date"  (there  being  no  time  of  payment  ex- 
pressed.) It  alleges  that  the  note  was  made  September  23^ 
1876 ;  that  no  part  of  it  has  been  paid,  and  that  it  is  due/ 

The  answer  denies  the  execution  of  the  note  described  ill 
the  oomplainty  and  for  a  further  defense  alleges  that  appel- 
lant executed  and  delivered  to  lespondent,  on  the  said  twen- 
ty-third day  of  September,  1876,  at  Ae  city  of  Albany,  Ore- 
gon, for  value  received,  his  certain  promissory  note  for  the 
sum  of  one  bundled  and  twenty-seven  dollars  in  gold  coin, 
and  which  said  note  was  made  payable  ninety  days  after  date. 
That  such  note  is  not  due  and  that  it  is  the  only  note  made 
by  him  in  respondent's  favor.  Bespondent  offered  in  evi- 
dence  a  note  signed  by  appellant  which  read  as  follows : 

*'$127-  Albany,  Oregon,  Sept.  23,  1876. 

**—  af teif  dute,  without  grace,  for  value  heoeived  I  prom- 
ise to  pay  to  the  order  of  W.  H.  Dodd  &  Co.,  at  the  office 
of  Hawley,  Dodd  &  Co.,  at  Portland,  Oregon,  one  hundred 
and  twenty-seven  dollars,  payable  in  gold  coin  of  the  United 
States  of  America,  with  interest  thereon  in  like  coin  from 
date  until  paid,  at  the  rate  of  one  per  cent,  per  month,  for 
value  received,  etc'' 

Appellant  objected  to  the  introduction  of  this  note  as 
evidence  on  the  ground  of  variance  between  the  evidence 
offered  and  the  pleadings  The  objection  was  overruled, 
and  lespondent  recovered  judgment.      The  admission  of  this 
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paper  in  evidence  is  relied  upon  by  tfie  appellant  as  a 
ground  for  reversing  the  judgment 

D.  Vineyard,  John  Bvmett  and  B.  8.  Sirahan,  for  appel- 
lant 

F.  A.  Chenoweth,  for  respondent 

By  the  Court,  Pbim,  C.  J. : 

Under  the  code  "no  variance  between  the  allegation  in  a 
pleading  and  the  proof  shall  be  deemed  material,  unless  it 
have  actually  misled  the  adverse  party  to  his  prejudice  in 
maintaining  his  action  or  defense  upon  the  merits.'*  And  if 
appellant  was  so  misled,  he  should  have  proven  that  fact  to 
the  satisfaction  of  the  court,  and  in  what  respect  he  had  been 
misled;  and  thereupon  the  court  could  have  allowed  the 
pleadings  to  have  been  amended  upon  such  terms  as  should 
be  just     (Civ.  Code,  124,  sec.  94.) 

It  was  further  contended  that  the  note  was  not  due  until 
ninety  days  after  date.  It  will  be  observed  that  the  note 
bears  date  "Albany,    Oregon,    September    23,    1876,'*    and 

reads:    " after  date,  without  grace,  for  value  received, 

i  promise  to  pay,"  etc  No  time  of  payment  having  been  ex- 
pressed in  the  note,  the  law  adjudges  it  to  have  been  due  and 
payable  immediately.  (8  John.  190;  Hetrich  v.  Bennet,  8 
John.  189;  Pearsol  v.  Frazer,  14  Barb.  564.) 

Judgment  affirmed. 


♦PHILOMATH  COLLEGE,  Appellant,  v.  E.  HABTLESS 

Bespondent. 

OONSIDEBATTON — ^WhEN    PROMISE    MADE   FOB   A    PUBLIC    OBJECT    WIIX   BS 

EiTTOBOED. — While  a  naked  promise  to  pay  money  for  a  public  ob- 
jeet  eamiot  be  enforced  for  want  of  consideration,  yet  if  the  promia* 
itself  or  any  other  promise  upon  which  it  is  founded  contains  a  re- 
quest, or  that  which  can  be  construed  as  a  request,  to  those  repre- 
senting the  institution  for  whose  benefit  the  promise  is  made,  to  do 
any  act  or  to  incur  any  expense,  or  to  undergo  any  inconvenience, 
and  such  institution  does  the  act  or  bears  the  expense  or  submits  to 
the  inconvenience  this  request  and  performance  on  the  behalf  of  the 
institution  is  a  sufificient  consideration  to  snppert  the  promise. 

Appeal  from  Benton  Countjr. 

*  See  26  Am.  Rep.  510. 
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This  action  was  brought  by  Philomath  College  for  the  col- 
lection of  a  piomidsory  note  exBcnted  by  Hartlessy  the  re- 
spondent^ for  seyen  hundred  and  sixly-four  dollars  and  inter- 
est It  is  alkged  that  the  note  was  for  a  valuable  oonsidr 
eration ;  that  prior  to  it»  execution  Hartless  had  induced  die 
coUege  corporation  to  purchase  a  large  quantity  of  land,  and 
to  erect  collie  building  thereon,  and  to  expend  large  sums 
of  money  upon  his  promise  that  he  would  pay  the  college  one 
thousand  and  five  hundred  dollars,  and  that  the  note  in  ques- 
tion was  given  in  settlement  of  that  promise. 

HartlesB  denied  that  there  was  any  consideration  for  the 
note,  but  alleges  that  in  executing  it  he  intended  to  make  a 
gift  of  the  sum  expressed  in  the  note  for  the  endowment  of 
the  college. 

The  cause  was  tried  by  the  court  below  without  the  intei^ 
vention  of  a  jury,  and  the  following  findings  rendered,  to 
wit: 

1.  That  about  the  middle  of  the  month  of  March,  a.  n. 
1865,  the  defendant,  with  others,  signed  a  paper,  in  writ- 
ings^ as  follows: 

"State  of  Oregon,  County  of  Benton. 

''We^  the  undersigned,  severally  agree  to  pay  annually,  ior 
five  years  ensuing,  the  amount  placed  opposite  our  names, 
as  appended  below,  for  the  purpose  of  purchasing  a  tract,  viz., 
the  tract  owned  by  David  Henderson,  for  a  site  for  an  insti- 
tution of  learning,  and  for  the  permanent  endowment  there- 
of; payments  to  be  made  in  coin,  and  to  the  order  of  the 
board  of  managers,  who  may  hereafter  be  regularly  chosen 
to  take  charge  of  said  institution,  and  the  payments  to  be^ 
come  due  on  the  first  day  of  May,  annually,  comnuencing  May 
1,  1865.  This  subscription,  together  with  any  property  that 
may  be  secured,  to  be  offered  to  the  Oregon  Conference  of  the 
United  Brethren  church  on  such  conditions  as  are  usual  in 
such  cases,  provided  said  church  will  give  it  her  patronage, 
and  assist  us  in  building  up  an  institution  of  learning  in  our 
midst,  and  if  not  accepted  by  the  church  aforesaid,  this  obli- 
gation to  be  void,  otherwise  to  remain  in  force.^ 
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'  2.  That  the  defendant  Hartless  signed,  his  nanoe  to  said 
writing  as  follows,  "Eldridge  Hartless,  300/* 

8.  That  the  plaintiff  is  a  corporation  duly  organized  under 
the  laws,  of  Oregon,  and  that  it  became  such  corporation  the 
fiftcfenth  day  of  November,  1865. 

4.  That  the  defendant  signed  his  name  to  the  writing  or 
promissory  note  set  out  in  plaintiff's  complaint^  on  the  sev- 
enteenth day  of  June,  1870. 

6*  That  at  the  time  he  signed  said  note  he  delivered  the 
same  to  N.  W,  Allen. 

6.  That  before  that  time  plaintiff  had  adopted  a  by-law, 
(ireatiaa^  the  oflBce  of  treasurer  in  said  corporation^— tiiie^  plain- 
tiff. 

7.  That  at  the  time  of  the  delivery  of  note  to  N»  W.  Allen 
he  was  the*  treasurer  of  plaintiff. 

8.  That  at  said  time  the  plaintiff  had  no  by-law  in  force, 
making  it  the  duty  of  said  treasurer  to  receive  promissory 
notes  in  his  name,  or  name  of  his  office. 

9.  That  on  the; first  day  of  May,  1865,  the  piece  of  land 
referred  to  in  the  first  finding  above,  was  purchased  and  paid 
for  by  a  portion  of  the  proceeds  of  said  subscription,  and 
the  title  thereto  was  vested  by  deed  in  Alfred  M.  Witham, 
Julius  Brownson,  Presley  Tyler  and  T.  J.  Conner,  trus- 
tees of  Philomath  College,  and  their  successors  and  associates 
in  office  on  the  first  day  of  May,  1866. 

10.  That  on  the  seventeenth  day  of  June,  1870,  the  de- 
fendant executed  the  note  mentioned  in  the  fourth  finding 
in  settlement  of  the  amount  then  unpaid  on  the  subscription 
papers  set  out  in  the  first  finding;  that  the  following  is  a 
copy  of  said  note: 

"$764.  Cottage  Farm,  June  17,  1870. 

'^One  year  from  date,  I  promise  to  pay  to  the  treasurer 
of  Philomath  College  the  sum  of  seven  hundred  and  sixty- 
four  dollars,  in  United  States  gold  or  silver  coin,  for  value 
received,  with  ten  per  cent,  per  annum  from  date  till  paid. 

"E.  Hartless." 

That  said  note  has  the  following  words  written  on  the  back 
of  it:     "E.  Hartless,  Note,  $764,  Endowment  Tund." 

11.  That  there  has  been  no  settlement  of  said  note. 


Dec.  l-STflj]    Phelomatk  Coljlegb  v.  Habti«e9s.  161 

12.  That  &aid  note  was  given  towards  cm  endowment  of 
said  PhiloniAtii  College,  and  there  was  no  consideration  for 
the  same. 

18.  That  the  plaintiff  erected  a  college  on  the  tract  of 
land  mentioned  in  the  ninth  finding  herein,  in  the  years 
1866-7,  at  a  cost  of  about  ei^t  thousand  dollars,  and  have 
kept  and  maintained  a  school  therein  since  that  timei 

14.  That  said  plaintiff  has  two  funds:  One  known  as  the 
'Tyuilding  fimd,*'  or  "building  subscription ;"  and  the  other 
as  the  "endowment  fund ;"  and  that  they  are  kept  separate ; 
and  said  note  belonged  to  the  endowment  fimd. 

Conclusions  of  law:  1.  That  there  was  no  consideration 
passed  to  the  defendant  for  signing  said  note;  2.  That  the 
defendant  is  entitled  to  a  judgment  for  costs  and  disburse- 
ments. 

In  accordance  with  the  findings  of  law  of  the  court,  a  judg- 
ment was  entered  in  favor  of  defendant  for  his  costs  and  dis- 
bursements. The  plaintiff  appeals^  and  assigns  the  follow- 
ing errors: 

1.  The  said  judgment  is  not  given  on  the  merits,  and  is 
a  nullity. 

2.  The  court  did  not  find  all  the  issues  of  fact  in  said 
action.;  His  honor,  the  judge,  neglected  to  find  whether  or 
not  the .  apjpellant  was  induced  by  the  respondent  to  incur 
indebtedness^  and  create  expense  at  the  instance  of  the  re- 
spondent, as  set  out  in  the  reply  in  said  action. 

3.  The  finding  of  the  conclusion,  of  law  by  the  said  judge 
that  there  was  no  consideration  for  the  note  in  suit  was  un- 
authorized by  the  findings  of  fact. 

4.  Neither  finding  of  the  conclusions  of  law  was  justified 
by  the  findings  of  conclusions  of  fact  found  by  the  said  judge 
and  conclusions  of  law  are  found  as  conclusions  of  fact. 

5.  The  conclusions  of  fact  found  by  the  judge  are  incon- 
sistent 

W.  B.  Bigby  and  Thayer  &  WiUiams,  for  appellant 

JS.  iS.  Sttahan,  John,  Kelsay  and  F.  A.  Ghenoweth,  for 

spondeat. 
.   S  Oi^egtn — 11 
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By  the  Court,  Watson^  J. : 

The  errors  assigned  in  this  case  are  in  the  findings  of  the 
conrty  and  its  failure  to  find  upon  certain  issues.  Of  the 
five  assignments  it  would  be  necessary  for  us,  •with  the  con- 
clusion at  which  we  have  arrived,  to  examine  only  the  third 
and  fourth,  but  that  the  final  disposition  of  the  case  re- 
quires that  we  shall  also  briefly  refer  to  the  first,  second 
and  fifth.  The  first  is  that  the  judgment  was  not  given  on 
the  merits,  and  is  a  nullity.  We  do  not  agree  to  this.  The 
action  was  brought  to  recover  the  aonount  of  a  promissory 
note.  The  answer  denied  the  existence  of  plaintiff,. the  exe- 
cution and  consideration  of  the  note,  and  the  conclusion  of 
indebtedness,  and  set  up  as  a  defense  that  it  was  intended 
merely  as  a  gift,  and  was  without  consideration.  The  reply 
set  out  what  plaintiff  claimed  to  be  the  consideration.  The 
important  questions  submitted  to  the  court  were  whether 
plaintiff  was  a  corporation,  whether  the  note  was  executed 
by  defendant,  and  whether  or  not  there  was  a  sufficient  con- 
sideration. The  court  found  that  plaintiff  was  a  corpora- 
tion ;  that  defendant  executed  the  note,  but  that  it  was  with- 
out consideration.  These  findings  are  sufficient  to  dispose  of 
the  case  on  its  merits. 

The  second  assignment  is  that  the  court  did  not  find  all 
of  the  issues  of  fact  in  the  action.  We  think  it  found 
every  material  issue  and  every  fact  necessary  to  the  rendi- 
tion of  a  final  judgment.  It  found  that  plaintiff  was  in- 
corporated, and  that  defendant  signed  and  delivered  the 
note.  It  also  found  what  was  the  consideration;  that  there 
was  such  an  officer  as  the  treasurer  of  Philomath  College, 
and  what  was  done  by  plaintiff  in  compliance  with  the  sub- 
scription request  These  were  all  the  material  issues  in 
the  pleadings,  and  only  the  material  issues  need  be  found. 
{Fink  V,  Canyon  Road  Company,  6  Or.  801.)  Counsel  for 
appellant  insists  that  the  court  did  not  pass  upon  the  issue 
made  by  the  allegation  in  the  reply  that  plaintiff  was  in- 
duced by  the  request  and  subscription  of  defendant  to 
purchase  a  large  quantity  of  real  property  and  to  build  a 
college  thereon,  and  the  denial  of  that  allegation  which  the 
law  presumes.      This  allegation  merely  fortifies  liie  allega- 
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ticm  in  the  complaint  that  the  note  was  made  for  a  valuable 
consideration  by  specifying  what  the  consideration  was, 
and  was  sufficiently  passed  upon  in  the  finding  that  there 
was  no  consideration,  but  if  it  was  necessary  to  find  upon 
it  specially,  it  was  fully  passed  upon  by  the  first,  ninth  and 
thirteenth  findings^  which  find  the  original  subscription, 
request  the  purchase  of  the  land,  the  erection  of  the  build- 
ing, and  the  establishment  of  the  school.  The  court, 
having  found  the  request  and  performance,  we  do  not  think 
it  was  necessary  for  it  to  find  in  words  that  the  one  indujoed 
the  other.  It  would  be  presumed.  The.  fifth  assignment 
is  that  the  facts  found  by  the  court  are  inconsistent  No 
inconsistency  has  been  pointed  oat  to  us,  and  we  have  not 
been  able  to  discover  any.  The  third  and  fourth  assign- 
ments allege  in  different  language  the  same  error,  and  will 
be  considered  together.  They  state  in  substance  that  the 
court  erred  in  its  conclusion  that  the  facts  found  did  not 
constitute  a  valid  consideration  for  the  note  given  by  de- 
fendant to  plaintiff. 

These  facts  are,  that  defendant  with  others  subscribed 
an  agreement  to  pay  threie'  hundred  dollars  a  year  for  five 
years  to  the  board  of  managers  of  an  institution  of  learn* 
ing  to  be  'T)uilt  up"  upon  a  tract  of  land  described  in  the 
agreement;  the  tract  of  lan^  to  be  purchased  and  the  insti- 
tution to  be  endowed  with  the  funds  so  subscribed;  the 
subscription  to  be  tendered  to  the  Oregon  Conference  of 
the  United  Brethren  Church,  provided  that  church  should 
give  her  patronage  and  assistance  in  building  up  an  insti- 
tution of  learning  so  endowed.  That  after  said  agreement 
was  signed  on  the  first  day  of  May,  1865,  the  tract  of  land 
was  purchased  with  a  portion  of  the  proceeds  of  the  sub- 
scription, and  the  legal  title  vested  in  ^Hrustees  for  Philomath 
CoH^e."  That  thereafter  the  plaintiff  was  incorporated 
under  the  name  of  Philomath  College;  and  from  the  time 
of  its  incorporation  acted  as  the  beneficiaiy  of  the  sub- 
scription, built  a  college  building  on  the  land  at  the 
expense  of  about  eight  thousand  dollars,  and  has  ever  since 
Icept  and  maintained  a  school  therein;  that  the  defendant 
long  after  the  plaintiff  was  incorporated  and  commenced  to 
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act  aa  the  beneficiaiy  and  adzmnistrator  of  the  subscription 
and  its  proceeds^  in  part  pajment  of  the  sum  subecribed  by 
him,  executed  and  delivered  to  the  treasurer  of  plaintiff  the 
note  in  dispute. 

If  these  facts  oonsfdtute  a  sufficient  consideration  for  the 
note,  plaintiff  is  entitled  upon  the  findings  of  fact  before  us 
to  a  judgment.  On  the  othier  hand  if  they  do  not  constitate 
a  sufficient  oonaidei'ation  for  the  note,  the  judgment  of  the 
court  below  in  favor  of  defendant  is  correct^  and  should  be 
affirmed.  The  court  below  found  that  the  note  was  given 
to  the  ^^endowment  fund,"  and  seemed  to  have  adopted  the 
theory  that  a  note  given  for  the  *^endowment"  of  an  insti- 
tution of  learning  is  without  consideration,  and  cannot  be 
enforced.  The  question  is  a  new  one  in  tidA  state^  and  it  ia 
important  that  it  shall  be  conectly  d^ided,  for  the  reason 
that  many  of  our  institutions  of  learning  are  supported  by 
the  intertet  upon  notes  given  for  their  endowment^  and  if 
such  notes  cannot  be  enforced  their  revenues  may  be  dimin- 
ished, and  their  usefulness  im.paired.  The  law  should  be  set- 
tied  in  order,  not  only  that  ihoe/t  already  established  may  be 
provided  with  other  nseans  of  support^  but  that  others  may 
not  be  founded  upon  endowments  of  void  and  worthless  piom- 
isea 

At  first  view  it  would  seem  that  wh^i  a  person  signs  his 
name  to  a  promise  to  pay  money,  or  to  convey  property  to 
an  institution  of  learning,  the  public  advantage  and  the  fact 
that  others  have  been  induced  by  their  reliance  upon  his 
co-operation  to  give  their  moiiey  and  property  to  the  same 
object  ought  to  be  a  sufficient  consideration ;  but  the  courts^ 
acting  upon  the  principle  that  every  promise  to  be  enforced 
must  have  a  good  or  valuable  consideration  to  uphold  it» 
have  held  that  something  more  than  the  naked  promise  to 
give  is  necessary,  and  that  the  public  adv^tage  is  not  of 
itself  a  sufficient  consideration  to  support  a  promise.  (Trus- 
tees of  Hamilton  College  v.  Stewart,  1  N.  Y,  681 ;  2  Pick. 
80.)  Yet  while  the  courts  rather  than  violate  an  old  and  es- 
tablished rule  of  law  hold  that  a  naked  promise  to  pay  money 
for  a  public  object  cannot  bfe  enforced  for  the  want  of  a 
consideration,    they    have    also  decided    with    g^^eat    una- 
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nimity,  that  if  the  promise  itself,  or  any  other  promise,  upon 
^ich  it  is  founded  contains  a  request^  or  that  which  by  any 
fair  construction  can  be  construed  as  a  request  to  the  trustees, 
or  others  representing  the  institution  for  whose  benefit  the 
promise  is  made  to  do  any  act,  or  to  incur  any  expense,  or  to 
undergo  any  inconvenience,  and  such  institution  does  the  act, 
or  incurs  the  expense,  or  submits  to  the  inconvenience,  this 
request  and  performance  on  the  behalf  of  the  institution,  is 
a  sufficient  consideration  to  support  the  promise.  (Barnes 
V.  Ferine,  12  K  Y.  18 ;  6  Am  Kep.  61 ;  20  Johns.  89 ;  40 
HI.  379.) 

Applying  these  principles  to  the  facts  in  this  case,  we  are 
of  opinion  that  the  agreement  set  out  in  the  first  finding  im- 
plies a  request  to  liie  managers  of  the  institution  of  learn- 
ing to  be  founded  to  purchase  the  tract  of  land  therein  de- 
scribed, and  to  establish  thereon  an  institution  of  learning. 

The  findings  also  show  tliat  Philomath  Collie,  the 
plaintiff  herein,  was  founded  and  incorporated  in  order  to 
comply  with  the  request,  and  that  plaintiff  has  in  further 
compliance  built  a  building  at  a  great  expense,  and  inain- 
tained  a  school  therein.  The  defendant  in  giving  his  note 
to  the  treasurer  of  plaintiff,  after  plaintiff's  incorporation, 
in  payment  of  the  balance  of  his  subscription,  recc^ized 
plaintiff  as  the  institution  built  up  in  accordance  with  the 
fmbscription,  and  as  the  beneficiary  of  the  subscription. 
We  are,  therefore,  of  the  opinion  that  there  is  a  sufficient 
consideration  for  the  note  in  dispute.  An  obje.ction  was  made 
in  the  argument  by  respondent's  counsel  that  a  college 
could  not  be  incorporated  at  the  time  plaintiff  is  found  to 
have  been  incorporated,  under  the  first  section  of  the  act  of 
1864,  entitled  "An  act  providing  for  the  incorporation  of 
churches  and  religious  and  benevolent  societies.*'  We  do 
not  think  there  is  anything  in  the  objection.  Even  if  the 
respondent  here  could  raise  the  objection,  we  are  of  opinion 
that  plaintiff  was  legally  incorporated  under  that  act  as  a 
literary  society. 

We  are  of  the  opinion,  also,  that  the  note  given  to  the 
treasurer  of  the  corporation  inured  to  the  benefit  of  the  cor- 
poration. 
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It  follows  from  the  views  eizpTeseed  in  this  opinion  that 
the  judgment  of  the  court  below  must  be  reyersed,  and  this 
action  be  remitted  to  the  oourt  below,  with  direction  to  en- 
ter its  judgment  ux)on  said  findings  in  favor  of  the  plaintiff 
for  the  amount  due  upon  said  note,  with  interest 


J.  M.  DICK,  Administrator,  et  al.,  Appellants,  v.  FRAN- 
CIS L.  KENDALL  et  al..  Respondents. 

Suit  Pki7ding. — A  suit  is  to  be  deemed  pending  until  an  appeal  is  per- 
fected, or  until  the  period  for  taking  an  appeal  has  expired. 

Continuance  by  Representatives. — ^The  representatives  or  successors 
in  interest  of  a  deceased  party,  have  one  year  after  his  death,  with- 
in which  to  make  application  for  a  continuance;  and  the  applica- 
tion if  made  within  the  year,  is  in  time,  although  the  order  granting 
the  continuance  be  not  made  until  after  the  expiration  of  the  year. 

SusFENSiON  or  SiTTT. — ^Thc  suit  is  suspended  during  the  period  between 
the  death  and  the  order  granting  a  continuance,  and  this  period  is 
not  to  be  deemed  any  part  of  the  time  limited  for  taking  an  «p» 


Appeal  from  Linn  Connty. 

This  is  an  appeal  from  a  final  decroe  of  the  eircnit  ooar^ 
in  a  suit  for  a  specific  performance  of  an  agreement  to  oosk- 
vey  real  property,  brought  by  one  Craig, 

After  the  decree  had  been  rendered,  and  before  the  expir- 
ation of  six  months — the  time  allowed  for  appeal — from  the 
date  thereof,  Craig,  the  original  plaintiff,  died.  Before  the 
expiration  of  the  six  months  from  the  date  of  the  decree, 
Dick,  the  appellant,  qualified  as  Craig's  administrator,  and 
with  the  other  appellants,  who  were  the  heirs  at  law  of  Craig^ 
served  notice  of  appeal  from  the  decree,  and  filed  the  neoee- 
sary  undertaking  therefor.  No  order  was  mftde  in  the  court 
below  substituting  them  as  parties  in  the  suit,  or  allowing  the 
cause  to  be  continued  in  their  names. 

The  respondents  moved  to  dismiss  the  appeal  on  Ihe 
ground  that  the  appellants  have  no  authority  to  prosecute  the 
same  without  first  obtaining  an  order  of  the  circuit  court 
therefor. 

Powell  £  Flyrm  and  N.  B.  Humphreys,  for  the  motion. 
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Strdhan  d  Burnett,  contra. 

By  the  Court,  Shattuck,  J. : 

1.  That  the  siiit  is  to  be  deemed  peading  in  ihe  circuit 
court  until  an  appeal  is  perfected,  or  until  the  period  for 
taking  an  appeal  has  expired.     (Cir.  Code,  218,  sec.  506.) 

2.  That  the  alleged  service  of  notice  of  appeal  and  filing 
the  same  with  an  undertaking  for  appeal,  by  the  representa- 
tives of  the  deceased  plaintiff,  before  any  order  under  sec- 
tion 37  of  the  civil  code,  allowing  the  suit  to  be  continued 
by  such  representatives  and  heirs,  did  not  operate  to  give  the 
court  jurisdiction  of  the  cause. 

3.  That  the  representatives  or  successors  in  interest  of  a 
deceased  party  have  one  year  after  the  death  of  the  party 
to  apply  for  leave  to  continue  the  suit;  and  the  applicatioi\ 
to  the  proper  court,  by  proper  petition  and  proofs  of  service 
of  notice,  is  in  time,  if  made  within  one  year,  although  the 
court  may  not  in  fact  make  the  order  allowing  the  motion 
until  after  the  expiration  of  the  year. 

4.  That  the  suit  is  suspended  during  the  period  between 
the  death  and  liie  order  allowing  the  representatives  to  con- 
tdnue  the  suit,  and  that  this  period  is  not  to  be  deemed  any 
part  of  the  time  limited  for  taking  an  appeal. 


ELTZABETH  ARRIGON"!,  Executrix,  Respondent,  v. 

A.  H.  JOHNSON,  Appellant 

New  Tbiai<— Dsgobb  nr  VAOATioir. — When  the  deeision  is  rendered  in 
vacation,  the  party  desiring  a  new  trial  has  twenty  days  from  the 
filing  of  the  decision  within  which  to  file  a  motion  therefor. 

Measuhe  of  Damages. — When  a  vendee,  with  covenant  of  warranty 
bnys  in  an  outetandlng  paramount  title,  the  measure  of  dam- 
ages for  bread!  of  the  vendor's  eovenant  is  the  amount  so  paid* 

Appeal  from  Multnomah  County. 

ThiB  waa  an.  action  on  covenants  contained  in  a  deed 
made  by  S.  N.  Arrigoni  during  his  life-time  (June  22,  1865) 
to  the  south  half  of  block  two  hundred  and  forty-nine  in 
the  city  of  Portland.      The   case   came   on  to  be  heard  on 
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August  13^  1875,  at  a  regular  tenik.  Afta*  a  jury  had  be^i 
impanelled  and  a  portion  of  the  testimonj  taken,  counsel 
for  the  respective  parties  pitepared,  signed  and  presented  a 
stipulation  as  follows:  ^^Now  at  this  time,  the  thirteenth 
day  of  August,  1875,  the  trial  of  this  cause  having  been 
b^un  and  a  portion  of  the  testimony  taken,  we^  the  undex^ 
signed  attorneys  for  the  parties,  do  hereby  agree  and  stip- 
ulate: 1.  The  court  may  order  the  discharge  of  the  jury 
without  prejudice,  and  waive  for  each  of  us  a  trial  by  jury; 
2.  We  agree  and  stipulate  that  the  Hon.  E.  D.  Shattuck, 
judge  of  this  court,  may  take  the  case  and  decide  it  in  the 
city  of  Portland,  after  the  end  of  this  term  of  the  oourt^ 
such  judgment  to  be  st>  rendered  to  have  the  sazEie  force 
and  effect  as  if  pronounced  in  term*time  as  of  this  term ;  3. 
.We  further  agree  and  stipulate  that  upon  the  day  desig- 
nated by  his  honor  for  further  proceedings  herein,  either 
party  may  offer  such  further  and  additional  proof  as  may  be 
desired,  the  understanding  being  that  the  testimony  already 
taken  shall  be  regarded  as  in  the  case^  subject,  however,  to 
the  exceptions  ai^ed  and  allowed  by  and  to  either  party, 
with  the  right  to  plaintiff  and  defendant  to  offer  further 
testimony;  4.  We  agree  and  stipulate  that  the  hearing  shall 
be  had  at  Portland,  on  the  tenth  day  of  September,  1876, 
or  such  other  day  as  the  court  may  order."  Pursuant  to 
this  stipulation  the  case  was  tried,  the  final  agreement  and 
submission  taking  place  on  September  15,  1875.  Two  days 
thereafter  the  court  rendered  a  decision  and  judgment  in 
favor  of  Johnson,  for  thirly-three  hundred  and  fifty-five  dol- 
lars and  twenty*nine  cents  with  l^al  interest,  and  aho  or^ 
dered  that  defendant  have  ten  days  within  which  to  file  bill 
of  exceptions. 

On  September  28,  1875,  plaintiff  caused  the  decision  and 
judgment  to  be  filed  in  the  office  of  the  derk  of  Clatsop 
county,  and  that  officer  entered  the  same  in  the  journal  of 
the  court  On  the  same  day  an  execution  was  issued  and 
levy  was  made  on  a  certain  amount  of  gold  coin  which  had 
bcoTi  previously  attached  (May  26),  and  the  execution  was 
returned  October  1,  fully  satisfied.  On  October  13,  re^ 
epondent  filed  motion  to  set  aside  the   decision   and  for   a 
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new  trial.  After  dne  conaideratioii  of  the  argument  thereon 
the  oourt^  on  February  1,  1876,  set  aside  the  judgm^it  and 
granted  a  new  trial.  This  the  appellant  charges  as  error. 
The  re-trial  of  the  cause  resulted  in  a  judgment  in  appel- 
lant's favor  for  eighteen  hundred  dollars  and  seventy  cents. 

It  is  alleged  that  at  this  second  trial  the  court  committed 
three  errors:  1.  In  refusing  to  admit  testimony  offered  by  ap- 
pellant to  show  the  value  of  the  four  fifths  of  south  half  of 
block  249;  2.  In  permitting  respondent^  for  the  purpose  o£ 
reducing  the  value  of  lots  4,  6,  6,  7,  8,  and  9,  in  block  1  in 
Johnson's  addition  to  Portland,  to  prove  that  it  would  re* 
quire  a  large  expenditure  of  money  to  grade  and  construct  a 
street  adjacent  to  lots  4,  6  and  6 ;  3.  In  rendering  a  judg- 
ment for  eighteen  hundred  dollars  and  seventy  cents  in  cur- 
venqy* 

• 

Page  and  Tacum,  for  appellant 
W.  W.  Upton  and  W.  H.  Eifing&r,  for  respondent 

Sy  the  Court,  Mo  Abthttr,  J. : 

Iq  considering  the  first  error  complained  of,  it  is  neces- 
sary to  construe  the  stipulatioin.  By  the  second  paragraph 
of  that  inatruonent  the  counsel  agreed  that  the  case,  after  be* 
ing  taken  from  the  jury,  should  be  tried  by  the  judge  at  his 
chambers  in  Multnomah  county,  during  vacation  between  the 
terms  of  t&e  circuit  court  held  in  and  for  Clatsop  county,  and 
that  the  judgment  so  rendered  by  him  should  have  the  same 
force  and  effect  as  if  pronounised  at  the  term  which  was  be- 
ing held  at  the  time  the  stipulation  was  signed. 

Counsel  for  appellant  contended  that  as  the  judgment  to 
be  rendered  at  chambers  was  to  have  the  same  force  and 
effect  as  though  rendered  during  term  time,  the  motion  for  a 
new  trial  filed  on  October  18,  1876,  was  a  violation  of  the 
stipulation,  for  the  reason  that  the  code  (sec.  233),  limits 
the  time  for  filing  a  motion  of  that  character,  when  the  de- 
cision sought  to  be  set  aside  has  been  rendered  or  given 
during  term,  to  one  day.  This  position  is  illogical  and  in- 
correct The  stipulation  must  be  construed  with  reference 
tt>  the  object  to  be  attained,  which  was  simply  to  give  the 
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judge  the  power  to  hear  and  determine  the  cause  at  his  chamr 
bers  in  another  county,  and  to  give  the  judgment  rendered 
the  force  and  effect  it  would  hare  had  if  it  had  been  ren- 
dered during  term  time.  As  there  is  no  question  raised  as  to 
the  right  of  the  judge  to  hear  and  determine  an  action  at  law 
in  another  county,  than  that  in  which  it  was  brought,  we  shall 
assume  for  the  purpose  of  this  case,  that  audi  a  cause  may  be 
taken  where  a  stipulation  to  that  effect  is  signed  by  Ihe  par^ 
ties,  and  duly  filed. 

By  the  use  of  the  words  ^^sudi  judgment  to  be  bo  ren- 
dered, to  have  the  same  force  and  effect  as  if  pronouneed  in 
the  term  time  as  of  this  term,''  the  parties  simply  agreed  that 
they  would  not  question  the  regularity  of  the  judgment  upon 
the  ground  that  it  was  entered  in  vacation,  but  would  regard 
it  as  binding  upon  themselves  and  upon  the  subject-matter  of 
tlie  action,  as  though  it  were  a  judgment  entered  during  a 
regular  term. 

This  is,  that  they  would  respect  it  as  a  valid  judicial 
judgment,  given  by  a  competent  judge  or  court,  at  a  time 
and  place  appointed  by  law.  The  language  employed  can- 
not possibly  be  construed  as  having  reference  to  the  time 
within  which  either  party  should  file  a  oBotion  for  a  new 
trial,  for  that  is  a  matter  entirely  extraneous  to,  and  in  no 
manner  connected  with,  the  force  and  effect  of  a  judgment 
We  are  of  opinion  that  the  respondent  had  a  legal  right  to 
avail  herself  of  the  provision  of  the  code  (sec  284),  allow- 
ing twenty  days  from  the  filing  of  a  decision  rendered  in 
vacation,  in  which  to  file  a  motion  for  a  new  trial  The  de- 
cision was  filed  on  September  28,  1875.  the  inotion  for  a  new 
trial  was  filed  October  13,  1875,  whidi  was  within  the  time' 
allowed  by  law  in  such  cases.  By  entering  the  judgment 
immediately  upon  filing  the  decision  the  respondent  could 
not  be  defeated  of  her  right  to  file  a  motion  for  a  new  triaL 
Indeed  the  immediate  entry  of  the  judgment  by  the  clerk,  was 
in  contravention  of  section  262,  sulxL  4  of  the  code.  We 
are  unable  to  discover  any  error  whatever  in  the  filing  of  the 
motion  for  a  new  trial,  or  in  the  order  of  the  court  granting 
the  same. 

The  first  error  complained  of  on  the  retrial  was  the  re- 
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fusal  of  the  ooart  below  to  axlmit  testimony  offered  bj  ap- 
pellant temding  to  prove  the  value  of  the  four  fifths  of  the 
south  half  of  blodc  249.  To  reject  such  testimony  in  this 
case  was  not  error,  because  the  value  of  the  land  conveyed 
by  Arrigoni,  during  his  life-time,  to  the  appellant  was  not 
an  isBue  in  the  case.  Appellant  had  bought  in  the  outstand- 
ing paxunoont  title,  and  when  a  vendee  with  covenants  of 
warranty  buys  in  an  outstanding  paramount  title,  the  meas- 
ure of  damages  for  breach  of  the  vendor^s  covenant  is  the 
amount  so  paid.  {Hard  v.  H\dl,  12  Wis.  112 ;  Bailey  v- 
Scott,  13  Wis.  618;  Fawcett  v.  Woods,  .6  Iowa,  400;  iatl^ 
less  V.  Collier,  19  Mo.  480;  Rawle  on  Gov.  65-80.) 

The  court  below,  notwithstanding  an  objection,  permitted 
the  respondent  to  show  that  it  would  require  a  large  expen- 
diture of  money  to  grade  and  construct  a  street  adjacent  to 
lots  4,  5,  and  6,  in  block  1  of  Johnson's  Addition.  Tlie  ad- 
mission of  such  evidence  is  charged  as  error.  It  was  ad- 
mitted that  the  value  of  the  land  to  which  the  title  failed 
was  more  than  the  value  of  lots  4,  5,  6,  7,  8,  and  9,  in 
block  1  of  Johnson's  Addition,  and  which  the  appellant  ex- 
changed to  quiet  the  outstanding  title  to  the  south  half  of 
block  249.  The  appellant  could  only  recover  the  value  of 
those  lots.  They  were  located  upon  an  addition  to  the  city 
of  Portland,  and  were  dealt  with  as,  and  were  admitted  to  be, 
town  lots^  and  we  are  of  opinion  that  it  was  not  error  to  ad- 
mit evidence  tending  to  show  their  nearness  to  the  city  of 
Portland,  and  to  the  streets,  and  the  cost  of  grading  and 
constructing  streets  adjoining  them,  for  in  that  way  only 
could  their  value  as  town  lots  be  properly  ascertained. 

The  question  of  the  right  to  a  judgment  for  gold  coin  is 
settled  by  reference  to  the  character  of  the  action.  It  does 
not  sound  in  contract,  hence  the  judgment  could  only  be  for 
money  generally,  and  such  judgments  are  satisfied  by  the 
payment  of  legal  tender  notes. 

Judgment  affirmed. 
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GRANGERS'  MARKET  COMPANY,  Respondent,  ▼.  J. 

S.  VINSON,  Appellant 

Btockholdkr — What  will  Cokstitutb. — Defendant  mbscribed  tlie  fol- 
lowing writing:  "We,  the  undersigned,  hereby  authorise  J.  J.  Im- 
brie,  secretary  of  the  Grangers'  Market  Company,  to  affix  our  names 
to  the  capital  stock  of  the  said  company  for  the  number  of  shares 
of  said  stock  set  opposite  to  our  respectiye  names.  Names,  J.  8. 
Vinson;  No.  sliares,  5;  amount,  $100;  name  of  Grange,  Lena:  post- 
office,  Umatilla  county,  Oregon."  The  said  J.  J.  Imbrie,  secretary 
of  said  corporation,  thereafter  wrote  the  name  of  defendant  in  what 
was  headed  ''stockholders"  in  a  list  purporting  to  be  a  list  of  the 
stockholders  of  said  corporation,  in  a  boolc  which  be  testified  was 
the  stock-book  of  said  corporation.  The  name  was  written  with  the 
following  addition :  "J.  S.  Vinson,  Lena,  Umatilla  county,  Oregon," 
'*5"  "$100:"  Held,  that  such  signing  and  subscription  did  not  eoih- 
stitute  defendant  a  stockholder  of  said  corporatioiL 

Appeal  from  Umatilla  County. 

Lucian  Evanrts,  for  appellant 

r.  H.  TongwR,  for  respondent 

The  facts  are  stated  in  the  opinion  of  the  ooort 

By  the  Conrt^  Watson,  J.: 

This  is  an  action  brought  by  a  corporation  against  a  per- 
son who  is  claimed  to  be  one  of  its  stockholders,  to  recover 
delinquent  assessments  to  the  amount  of  one  hundred  dol- 
lars. The  defendant,  by  his  answer,  denies  that  he  ever 
became  or  is  a  stockholder  in  the  corporation  plaintiff,  or 
liable  to  pay  its  assessments.  The  bill  of  exceptions  pur- 
ports to  contain  all  of  the  material  evidence  offered  by  plain- 
tiff tending  to  prove  defendant's  subscription  to  its  capital 
stock.  The  court  below  instructed  the  jury  that  "the  signing 
by  the  defendant  of  the  printed  agreement  produced  in  evi- 
dence, and  the  subsequent  signing  of  his  name  in  the  stock- 
book  of  the  corporation,  by  J.  J.  Imbrie,  the  secretary  there- 
of, was  a  sufficient  contract  on  the  part  of  tlie  defendant  to 
render  him  liable  as  a  stockholder  of  said  corporation  in  an 
action  brought  against  him  by  the  plaintiff  to  recover  assess- 
oneuts.^' 
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This  instracti(»i  was  excepted  to  bj  counsel  for  defendant 
The  printed  agreement  produced  in  evidence  is  incorpo- 
rated in  the  bill  of  exceptions,  and  the  following  is  a  copy 
of  the  agreement,  with  the  signature  of  defendant  and  ad* 
ditions : 

"We,  the  undersigned,  hereby  authorize  J.  J.  Imbrie,  secr 
retary  of  the  Orangers'  Market  Company,  to  affix  our  names 
to  the  capital  stock  of  the  said  company,  for  the  number  of 
^ares  of  said  stock  set  opposite  to  our  respective  names: 

Mamea.         No.  8b«re«.     Amount.      Name  of  Gmife.  Poit-oiBce. 

"J.  S.  Vinson.  6.       $100.  Lena.      Umatilla  Co.,  Or.'* 

Printed  upon  the  same  sheet  and  above  the  printed  agree- 
ment)  are  the  articles  of  incorporation  of  the  plaintiff. 

J.  J.  Imbrie,  secretary  of  the  corporation,  subsequent  to 
the  subscription  by  defendant  to  the  printed  agreement, 
wrote  the  name  of  the  defendant,  with  the  jtamos  of  other 
BtockholdeiSy  in  a  list  headed  ^^Stockholders,"  in  the  stock- 
book  of  the  corporatioji,  and  in  that  list  wrote  opposite  the 
name  of  defendant  the  following  words  and  figures :  ^^Lena, 
Umatilla  Ca,  GregcHi.'*  -'S."  "$100,"  It  nowhere  ap- 
pears in  the  stoek  list  that  it  was  intended  as  a  8uI;>3Qription 
to  the  capital  stock,  or  that  it  was  other  than  the  ordi* 
nary  list  of  stockholders  kept  by  the  secretary  for  refer- 
encs.  It  discloses  no  agency  or  intention  on  the  part  of 
Imbrie  to  act  aa  agent  for  any  one.  It  is  not  a  sufaecrip* 
tion  list  It  does  not  purport  to  be  such  a  list.  Imbrie 
testifies  that  "his  authority  for  so  doing  was  set  forth  in  a 
printed  paper  or  document  signed  by  defendant,  with  the 
addition  of  five  shares  and  one  hundred  dollars  attached  to 
his  name,"  referring  to  the  paper  already  mt^itioned.  Did 
defendant  thereby  become  a  stockholder  of  the  Grangers^ 
Market  Company?  Upon  the  answer  to  this  question  de- 
pends the  correctness  of  the  instruction  under  review,  and 
plaintiff's  right  to  recover.  If  he  did  not  become  a  stock- 
holder, the  other  questions  presented  in  the  argunient  are 
immaterial. 

After  a  careful  examination  of  the  pleadings  and  the  evi- 
dence contained  in  the  bill  of  exceptions,  we  have  arrived 
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at  thQ  oonclusioin  that  while  the  printed  paper  signed  by  de 
fendant  was  sufficient  to  authorize  J.  J.  Imbrie  to  siibseribe 
for  defendant  for  five  shares  of  the  capital  sUxk  of  the  cop- 
poration,  he  did  not  act  under  that  authority,  and  did  not, 
in  the  name  of  the  defendant,  subscribe  for  or  agree  to  take 
said  stock. 

The  printed  paper  signed  by  defendant^  was  but  the  mere 
appointment  of  an  agent  for  a  special  purpose.  Before  the 
principal  could  be  bound^  it  was  necessary  that  the  agent 
should  act  under  his  appointment^  and  affix  his  name  to  a 
subscription  of  the  stock.  This  he  did  not  do.  He  wrote 
the  name  of  defendant  in  tbs  stock-book  as  the  holder  of 
five  shares  of  stock ;  but  he  wrote  it  in  a  mere  list  of  stock- 
holders, such  as  it  was  necessary  for  the  secretary  to  keep 
in  order  to  know  who  were  stockholders*  It  nowhere  ap- 
pears that  he  did  this  as  agent  for  defendant,  or  intended  it 
as  a  subscription  to  the  stock.  A  subscription  to  the  cap- 
ital stock  of  a  corporation  is  a  contract  between  the  sub- 
scriber and  the  corporation,  by  which  the  subBcriber  agrees 
to  take  a  certain  number  of  shares  of  its  capital  stodc,  and 
we  think  that  where  a  bare  subscription  is  relied  upon  to 
prove  that  a  person  is  a  stockholder,  there  should  be  enough 
in  the  subscription  list  itself  tO  show  his  intention  to  take 
that  nurmber  of  shares* 

It  was  the  duty  of  the  corporation  to  keep  a  stock-book 
in  such  a  manner  as  to  show  intelligibly  the  original  stock' 
holders,  their  respective  shares,  etc.  (Stats,  of  Or.  S27,  sec. 
12.)  This  duty  being  clerical,  is  necessarily  performed  by 
the  secretary.  To  keep  such  a  book  as  secretary  of  the  cor- 
poration is  all  that  Imbrie  appears  to  have  done.  Had  he 
signed  the  name  of  his  principal  to  a  r^ular  and  valid  sub- 
scription-list it  would  have  been  proper  that  the  signature 
should  appear  to  have  been  made  by  him  as  agent  Hia 
agency  might  have  been  shown  by  extrinsic  evidence,  but  the 
evidence  fails  to  show  that  the  writing  of  the  name  of  J.  S. 
Vinson  in  the  stock-book,  was  made  or  intended  as  a  subscrip- 
tion to  the  capital  stock.  The  instruction  was,  therefore,  er- 
roneous, and  for  that  reason  the  judgment  of  the  court  be- 
low should  be  reversed. 
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Defendant  not  being  shown  to  be   a   stookholder  of  the 
Grangers'  Market  Company,   it  is  unnecessary    to    decide 
j  whether  or  not  a  stockholder   is  liable   without   an   express 

\  agreement  to  pay  assessments,  to  an  action  on  the  part  of  the 

corporation  to  recover  such  assessments.  This  is  an  impor- 
tant question  in  the  law  of  corporations^  and  different  rules 
have  been  adopted  by  the  courts  of  different  states.  We  are 
not  prepared,  without  further  argument,  to  decide  which  is 
the  better  rule. 
i  We  think  there  was  no  error  in  the  rulings  of  the  court 

below  excluding  the  statements  of  William  Jolly.  The  al- 
legations of  fraud  in  the  an&wer  were  insufficient  It  should 
not  only  hure  alleged  that  the  representations  of  Jolly  were 
false,  but  that  he  knew  that  they  were  false;  or  that  he  as- 
serted them  as  facts  within  his  own  knowledge.  This  was  onr 
eonclnsion  in  the  caae  of  Rolf  eg  v.  Riissell,  6  Or.  400,  and 
we  have  found  no  reason  for  changing  the  opinion  therein 
announced. 

Nearly  all  of  those  statements  were  mere  matters  of  opin- 
ion, and  are  not  sudi  statements  of  facts  as  if  false  would 
avoid  the  contract  A  number  of  other  questions  are  -raised 
on  this  appeal,  but  with  our  opinion  already  given  npon  the 
first  question  decided,  it  is  not  necessary  to  pass  upon  them. 

The  judgment  of  the  oourt  below  will  be  reversed. 


THE  WILLAMETTE  PALLS  CANAL  AND  LOCK 
COMPANY,  Respondent,  v.  JOHN  GORDON,  JAS. 
M.  MOORE  et  al..  Appellants. 

Ettoence: — DowATioiT — CEBTnncATE. — A  donation  certificate  is  evidence 
of  residence,  cultiration,  and  all  other  facts  recited  therein. 

Deputy  Clerk- —Distinct  Ofi-tce  Under  Territorial  Act. — The  "depu- 
ty clerk"  under  the  territorial  act  of  1856  was  an  independent  offi- 
cer, and  not  a  mere  deputy  in  the  ordinary  sense  of  that  term,  and 
was  clothed  with  certain  powers  and  duties  separate  and  distinct 
from  the  clerk.  "Deputy  clerk"  heing  the  title  of  his  office,  was 
therefore  his  proper  official  signature. 
Wiu,6 — ^Prorate  or,  Necessary  to  make  tosh  Admissible  as  Evi- 
DENOOB.-'In  this  state  county  courts  have  exclusive  jurisdiction  in 
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the  flvBt  Inststnoe  to  take  the  probate  oi  wills.  Therefore  a  deed 
cannot  be  admitted  in  evidence  to  establish  title  nnder  a  will  nntU 
such  will  has  been  admitted  to  probate  in  the  countj  court. 

Appeal  from  Clackamas  County. 

The  f  act»  aiB  stated  in  the  opinion  of  the  ooortb 

Johnson  dk  McCown  and  Thayer  £  WiUiama,  for  appd- 
lants. 

Hm,  Dtarham  mid  Thompson,  for  respondents 

By  the  Court,  Peim^  C.  J. : 

The  respondent  is  a  private  corporation  and  brought  thb 
action  to  recover  the  possession  of  certain  real  property  al- 
leged to  he  in  the  possession  of  John  Gordon,  and  withheld 
by  him  from  reeppondent  Gkmlon  filed  an  answer  admitting 
that  he  was  in  the  possession  of  the  land  in  controversy,  but 
denying  the  ownership  of  respondent 

He  further  alleged  in  his  answer  that  James  M.  Moore, 
Maria  M.  Moore,  and  Bobert  M.  Moore,  were  the  owners 
In  fee  of  said  land,  and  that  he  was  in  the  possesaion  hereof 
as  their  tenant.  Upon  the  filing  of  this  axkswer,  the  above 
parties  were  made  d^endante  by  an  order  of  the  eodrt,  who 
also  filed  an  answer  setting  up  subetantially  the  same  state  of 
facts  contained  in  the  answer  of  Gordon. 

The  land  in  controversy  is  admitted  to  be  a  part  of  the 
donation  claim  of  Robert  Moore,  deceased,  and  that  all  of 
the  defendants  except  Gordon  are  his  children.  They  claim 
as  his  heirs,  and  respondent  claims  as  the  grantee  of  Daniel 
H.  Furgeson,  to  whom  it  is  claimed  the  land  was  devised  by 
the  said  Eobert  Moore,  deceased.  Respondent  obtained  a  ver- 
dict and  judgment  in  the  court  below,  and  appellants  have 
appealed  to  this  court. 

The  errors  complained  of  arose  on  the  trial  of  the  action 
in  the  admission  of  certain  documentary  evidence  against 
the  objections  of  appellants,  which  are  fully  set  out  in  the 
bill  of  exceptions. 

The  court  admitted  in  evidence  three  papers  purporting  to 
be  copies  of  certain  papers  on   file  in  the  local  land-office 
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at  Oicgon  City,  relating  to  die  danation  land  daim  of  Bobert 
Moore^  deeeased;  these  papers  purported  to  be  the  notifi* 
cation  and  affidavit  of  said  Moore  and  two  other  persons, 
(showing  the  residence  and  cultivation  of  said  Moore  on  said 
land  daim. 

The  original  notification  and  affidavits  having  been  sent  to 
Washington  city,  under  the  rules  and  regnlations  adopted  by 
the  general  commissioners  of  the  land  departrnOienty  the  pap* 
ers  in  question  were  mere  copies  theieof  which  had  been  filed 
in  the  local  land-office. 

Exception  was  taken  by  appellants  to  the  admission  of 
these  papers^  on  the  ground  that  they  were  not  copies  of  the 
original  papers. 

This  regulation  having  been  adopted  in  pursuance  of  an 
act  of  oongresSy  it  is  difficult  to  understand  why  sndi  copies 
thus  retained  in  the  local  land-office  should  not  be  treated 
as  records,  and  why  certified  copies  thereof  should  not  be.  ad- 
mitted in  evidence.  It  would  certainly  be  a  matter  of  great 
convenienoe  to  litigants  to  be  allowed  to  do  so,  instead  of  be* 
ing  compelled  to  send  to  Washington  city,  in  order  to  obtain 
certified  copies  of  the  (original  papers.  But  in  this  particular 
case,  we  regard  it  as  immaterial  whether  these  papers  were 
properly  admitted  in  evidence,  or  not,  as  no  injury  could 
have  resulted  to  appellants  in  consequence  of  their  admis^ 
sion. 

A  certified  copy  of  the  (Mfiginal  patent  certificate  having 
been  offered  and  admitted  in  evidence.^  operated  in  establish* 
iug  all  the  facts  which  could  have  been  shown  by  these  papers^ 
It  has  already  been  held  by  this  court  that,  ^'a  certificate  is 
evidence  of  residence,  cultivation,  and  other  facts  which  it 
recites."    {Keith  v.  Cheney,  1  Or.  285.) 

Bespondent  offered  to  read  in  evidence  a  certain  original 
paper  purporting  to  be  a  deed  executed  by  Robert  Moore  and 
wife  to  Daniel  H.  Furgeson,  dated  December  1,  1852.  This 
deed  was  admitted  by  the  court  below,  so  far  as  to  allow  the 
respondent  to  connect  it  with  any  will  that  said  Robert  Moore 
flthould  be  shown  to  have  made,  and  to  show  under  what  color 
of  right  the  possession  of  respondent  may  have  been 
commenced. 

•  fi  Oregon — 12 
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*  Tfaid  ieLdmission  of  this  deed  in  evidence  wad  excepted  to^ 
on  behalf  of  appellants^  on  the  ground  tiiat  it  was  void  for 
the  reason  that  it  was  made  during  the  period  when  settlers 
nhder  the  act  of  congress^  oonunonlj  called  the  donation  law, 
were  prohibited  from  making  any  contract  for  the  sale  of 
thdir  land  claims  before  patent  issued.  Whatever  view  may 
be  taken  as  to  the  validity  of  this  deed  on  account  of  having 
been  ej^cuted  prior  to  the  repeal  of  the  proviso  ctmtained 
in  the  fourth  section  of  the  said  act,  we  think  it  was  properly 
admitted  in  evidence,  for  the  purpose  of  identifying  the  land 
devised  by'  the  ^ill  of  said  Kobert  Moore  which  refers  to 
said'  deed  for  a  description  of  the  land  devised* 

The  court  also  admitted  in  evidence  a  certain  original 
deed,  purporting  to  have  been  miade  by  Daiiiel  H.  Purge- 
son  to  the  Willamette  Falls  Cfenal;  Milling  and  Transporta- 
tion Company,  dated  March  Ift,  1868.  The  irding  of  the 
court  in  admission  of  this  deed  was  excepted  to  by  appellants 
on  the  ground  that  it  was  void  for  uncertainty  in  the  descrip* 
tion  of  the  land  therein  conveyed*  The  land  is  described  as 
^'beginnilig  at  the  falls  on  the  west  side  of  the  Willamette, 
thenoe  by  a  line  extending  virestwardly  vTith  the  course  of  the 
north  boundary  of  the  basin  upon  the  bluff  to  a 
point  thirteen  rods  fromi  the  edge  of  said  bluff, 
thenoe  sixly-two  and  one-half  rods  in  a  southerly  direction 
to  a  point  thirteen  rods  from  the  edge  of  said  bluff,  thenoe 
easterly  in  a  line  parallel  to  the  first  described  course  to 
the  bank  of  said  river;  and  the  main  channel  thereof;  thenoe 
by  said  main  channel  to  the  northerly  line  of  said  basin." 
Tt  is  claimed  that  this  description  is  so  indefinite  as  to 
render  the  land  described  in  the  deed  uncertain;  so  much 
90  that  the  land  intended  to  be  conveyed  cannot  be  found  by 
a  surveyor  with  the  deed  to  guide  him.  Evidence  could 
be  introduced  to  show  where  the  falls  are,  and  also  where 
the  north  boundary  line  of  the  basin  is  and  its  course. 
There  is  such  a  place  as  the  basin,  and  it  has  a  north  line, 
and  it  is  near  the  falls,  in  fact  the  water  falls  into  it  on  the 
south  side,  and  but  a  short  distance  from  this  north  line. 
This  north  line  is  on  the  w6st  side  of  the  river.  Now  the 
falls  can  be  found,  and  the  north  line  of  the  basin  can   be 
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fannd ;  now  run  westerly  widi  tlie  oomer  of  the  north  line  of 
the  basin  and  run  that  oourse  until  jou  are  thirteen  rods 
west  of  the  edge  of  the  hluff ;  thence  sixty-two  and  a  half 
rods  in  a  aontheriy  direction  to  a  point  thirteen  rods  west 
of  the  ed^  of  the  bluff ;  thence  easterly  by  a  line  parallel 
with  the  first  described  line  to  the  center  of  the  river; 
thenoB  down  the  main  channel  of  Ihe  river  to  the  northerly 
line  of  the  basin.  The  basin  is  on  the  west  side  of  the 
river,  and  its  noHh  line  runs  east  and  extends  into  the 
river  so  themadn  channel  sweeps  past  it  When  we  speak' 
of  the  main  channel  we  mean  the  center  of  the  streanni;  still  < 
that  being  a  course  named  in  the  deed,  and  the  north 
line  of  the  basin  being  a  fixed  monument  extending  to  the^ 
water  of  the  river  on  the  west  side,  and  the  rule  being  thai 
when  the  monuments  and  courses  are  at  variance,  the  mon- 
uments must  govern.  The  last  course  of  the  deed  would  be' 
a  line  running  from  the  center  of  the  river  at  the  end  of  • 
the  third  comer  to  the  north  line  of  the  basin,  where  it 
leaehes  the  water  of  the  river  on  the  west  side. 

This  deed,  we  think,  is  not  void  for  uncertain^  in  the' 
description  of  the  land  conveyed.  The  description,  we 
think,  is  not  00  indefinite  but  what  a  surveyor  might  find 
the  land  witib  the  deed  before  him.  The  court  adonitted  in 
evidence  the  record  of  a  deed  dated  Kdvember  1,  1857,  ex- 
ecuted by  James  E.  Kelly  to  Qeorge  Abeniathy  and  Leander- 
!  Hbltbes.    The  certificate  of  acknowledgment  of  said  deed  was 

signed  by  *T.  S.  Holland,  deputy  derk."  The  admission 
of  this  deed  was  also  objected  to  by  appellants,  on  the 
ground  that  the  certificate  of  acknowledgment  fails  to  dis* 
close  who  was  the  principal  of  such  deputy  clerk.  Under 
the  statute  in  force  in  the  territory  of  Oregon,  at  the  time 
when  the  acknowledgment  of  this  deed  was  taken,  a  deputy 
clerk  was  an  independent  officer,  and  not  a  mere  deputy  in 
the  ordinary  sense  of  that  term.  He  was  clothed  with  cer- 
tain powers  and  duties  separate  and  distinct  from  the  derk. 
"Deputy  clerk*'  being  the  title  of  his  office  was  therefore 
his  proper  official  sipriature.  Then  this  certificate,  we 
think,  discloses  on  its  face  that  it  was  made  by  an  officer- 
with  authority  to  take  the  acknowledgment  of  deeds  under 
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August  13,  1875,  at  a  regular  teniL  After  a  jury  had  been 
impaneUed  and  a  portion  of  the  testimony  taken,  oounsel 
for  the  respective  parties  pifepared,  signed  and  presented  a 
fitipnlation  as  follows:  ^'Now  at  this  tim^  the  thirteenth 
day  of  August,  1875,  the  trial  of  thia  cause  having  been 
begun  and  a  portion  of  the  testimony  taken,  we,  the  under- 
signed attorneys  for  the  parties,  do  hereby  agree  and  stip- 
ulate: 1.  The  court  may  order  the  discharge  of  the  jury 
without  prejudice,  and  waive  for  each  of  us  a  trial  by  jury; 
2.  We  agree  and  stipulate  that  the  Hon.  E.  D.  Shattuck, 
judge  of  this  court,  may  take  the  case  and  decide  it  in  the 
city  of  Portland,  after  the  end  of  this  term  of  the  oourt^ 
such  judgment  to  be  sO  rendered  to  have  the  same  force 
and  effect  as  if  pronounced  in  term-time  as  of  this  term ;  3. 
.We  further  agree  and  stipulate  that  upon  the  day  desig- 
nated by  his  honor  for  further  proceedings  herein,  either 
party  may  offer  su(^  further  and  additional  proof  as  may  be 
desired,  the  understanding  being  that  the  testimony  already 
taken  shall  be  regarded  as  in  the  caae^  subject,  however,  to 
the  exceptions  asked  and  allowed  by  and  to  either  party, 
with  the  right  to  plaintiff  and  defendant  to  offer  further 
testimony;  4.  We  agree  and  stipulate  that  the  hearing  shall 
be  had  at  Portland,  on  the  tenth  day  of  September,  1875, 
or  such  other  day  as  the  court  may  order."  Pursuant  to 
this  stipulation  the  case  was  tried,  the  final  agreement  and 
submission  taking  place  on  September  15,  1875.  Two  days 
thereafter  the  court  rendered  a  decision  and  judgment  in 
favor  of  Johnson,  for  thirty-three  hundred  and  fifty-five  dol- 
lars and  twenty-nine  cents  with  l^al  interest,  and  also  or- 
dered that  defendant  have  ten  days  within  which  to  file  bill 
of  exceptions. 

On  September  28,  1875,  plaintiff  caused  the  decision  and 
judgment  to  be  filed  in  the  office  of  the  derk  of  Clatsop 
county,  and  that  officer  entered  the  same  in  the  journal  of 
the  court  On  the  same  day  an  execution  was  issued  and 
levy  was  made  on  a  certain  amount  of  gold  coin  which  had 
been  pix?viously  attached  (May  26),  and  the  execution  was 
returned  October  1,  fully  satisfied.  On  October  18,  re- 
spondent filed  motion  to  set  aside  the   decisicxi   and  for  a 
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new  trial.  After  due  consideration  of  the  argument  thereon 
the  courts  on  Febihiaiy  1,  1876,  set  aside  the  judgment  and 
granted  a  new  trial.  This  the  appellant  charges  as  error. 
The  re-trial  of  the  cause  resulted  in  a  judgment  in  appel- 
lant's favor  for  eighteen  hundred  dollars  and  seventy  cents. 

It  is  alleged  that  at  this  second  trial  the  court  committed 
thnee  errors:  1.  In  refusing  to  admit  testimony  offered  by  ap- 
pellant to  show  the  value  of  the  four  fifths  of  south  half  of 
block  249;  2.  In  permitting  respondent^  for  the  purpose  o£ 
reducing  the  value  of  lots  4,  5,  6,  7,  8,  and  9^  in  block  1  in 
Johnson's  addition  to  Portland,  to  prove  that  it  would  re- 
quire a  large  expenditure  of  money  to  grade  and  construct  a 
street  adjacent  to  lots  4,  5  and  6;  8.  In  rendering  a  judg- 
ment for  eighteen  hundred  dollars  and  seventy  cents  in  cur- 
rency. 

Page  and  Yocum,  for  appellant 

W.  W.  Upton  and  W,  H.  Efjinger,  for  respondent 

By  the  Court,  Mo Abthur,  J. : 

In  considering  the  first  error  complained  of,  it  is  neces- 
sary to  construe  the  stipulation.  By  the  second  paragraph 
of  that  instrument  the  counsel  agreed  that  the  case,  after  be- 
ing tal:en  from  the  jury,  should  be  tried  by  the  judge  at  his 
chambers  in  Multnomah  county,  during  vacation  between  the 
terms  of  the  circuit  court  held  in  and  for  Clatsop  county,  and 
that  the  judgment  so  rendered  by  him  should  have  the  same 
force  and  effect  as  if  pronounced  at  the  term  which  was  be- 
ing held  at  the  time  the  stipulation  was  signed. 

Counsel  for  appellant  contended  that  as  the  judgment  to 
be  rendered  at  chambers  was  to  have  the  same  force  and 
effect  as  though  rendered  during  term  time,  the  motion  for  a 
new  trial  filed  on  October  18,  1876,  was  a  violation  of  the 
stipulation,  for  the  reason  that  the  code  (sec.  233),  limits 
the  time  for  filing  a  motion  of  that  character,  when  the  de- 
cision sought  to  be  set  aside  has  been  rendered  or  given 
during  term,  to  one  day.  This  position  is  illogical  and  in- 
oorrect  The  stipulation  must  be  construed  with  reference 
to  the  object  to  be  attained,  which  was  simply  to  give  the 
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'  Tte  iGuiiniBsioii  of  this  deed  in  evidence  wad  excepted  to^ 
on  behalf  of  appellants,  on  the  ground  that  it  was  void  for 
llie  reason  that  it  was  made  during  the  period  when  settlers 
under  the  act  of  oongress,  oommonlj  called  the  donation  law, 
were  prohibited  from  making  any  contract  for  the  sale  of 
their  land  claims  before  patent  issued.  Whatever  view  may 
be  taJcen  as  to  the  validity  of  this  deed  on  account  of  having 
been  executed  prior  to  the  repeal  of  the  proviso  contained 
in  the  fourth  section  of  the  said  act,  we  think  it  was  properly 
admitted  in  evidence,  for  the  purpose  of  identifying  the  land 
devised  by'  the  will  of  said  Eobert  Moore  whidi  refera  to 
said  deed  for  a  description  of  the  land  devised. 

The  court  also  admitted  in  evidence  a  certain  original 
deed,  purporting  to  have  been  SDade  by  Daniel  H»  Purge- 
son  to  die  Willamette  Falls  C&nal;  Milliiig  and  Transpoita^ 
tion  Company,  dated  March  Idi,  1858.     The  rilling  of  the 
oourt  in  admission  of  this  deed  was  excepted  to  by  appellants 
on  the  ground  that  it  was  void  for  uncertainty  in  the  descrip- 
tion of  the  land  therein  conveyed.    The  laitd  is  described  as 
^^beginnitig  at  the  falls  on  the  west  side  of  the  Willamette, 
thence  by  a  line  extending  westwardly  with  the  course  of  the 
north    boundary    of    the    basin    upon    the    bluff    to    a 
point    thirteen     rods     frofm    "the    edge     of     said     bluff, 
thence  sixty-two  and  one-half  rods  in  a  southerly  direction 
to  a  point  thirteen  rods  from  the  edge  of  said  bluff,  thenoe 
easterly  in  a  line  parallel  to  the  first  described  oourae   to 
the  bank  of  said  river;  and  the  main  channel  thereof;  thenoe 
by  said  main  channel  to  the  northerly  line  of  said  basin.'' 
Tt  is  claimed  that  this  description   is  so  indefinite   as   to 
render  the  land  described  in  the  deed  uncertain;  so  nknch 
90  that  the  land  intended  to  be  conveyed  cannot  be  found  by 
a  surveyor   with  the  deed  to  guide  him.     Evidence    oanld 
be    introduced  to  show  where  the  falls  are,  and  also  where 
the  north  boundary  line   of  the   basin   is   and    its   ooxirae. 
There  is  such  a  plajce  as  the  basin,  and  it  has  a  north  line, 
and  it  is  near  die  falls,  in  fact  the  water  falls  into  it  on  the 
south  side,  and  but  a  short  distance  from    this  north    line. 
This  north   line  is  on  the  west  side  of  the  river.     Now  the 
falls  can  be  found,  and  the  north  line  of  the  basin  can    be 
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f  oond ;  now  run  we&terly  with  tlie  oomer  of  the  north  line  of 
the  basin  and  run  that  oourse  until  you  are  thirteen  rods 
west  of  the  edge  of  the  UufP;  thence  sixty-two  and  a  half 
rods  in  a  southerly  direction  to  a  point  thirteen  rods  west 
of  the  ed^  of  the  bluff ;  thence  easterly  by  a  line  parallel 
with  the  first  described  line  to  tiie  center  of  the  river; 
tbenoe  down  the  main  channel  of  the  river  to  the  northerly 
line  of  the  basin.  The  basin  is  on  the  west  side  of  the 
river,  and  its  north  line  runs  east  and  extends  into  the 
river  so  the  main  channel  sweeps  past  it  When  we  speak* 
of  die  main  channel  we  mean  the  center  of  the  streasni;  still 
that  being  a  oourse  named  in  the  deed,  and  the  north 
line  of  the  basin  being  a  fixed  monnment  extending  to  the' 
water  of  the  river  on  the  west  side,  and  the  rule  being  that. 
when  the  monnanents  and  courses  are  at  variance,  the  mon- 
uments mnst  govern.  The  last  course  of  the  deed  would  be' 
a  line  running  from  the  center  of  the  river  at  the  end  of - 
the  third  comer  to  the  north  line  of  the  basin,  where  it 
reaches  the  water  of  the  river  on  the  west  side. 

This  deed,  we  think,  is  not   void    for  uncertain^  in  the' 
description    of   the    letnd   conveyed.     The    description,    we 
think,  is  not  so  indefinite  bat    what  a  surveyor  might  find 
the  land  with  the  deed  before  him.     The  court  adimitted  in 
evidence  the  record  of  a  deed  dated  November  1,  1857,  ex* 
eeatsd  by  James  E.  Kelly  to  George  Abeniathy  and  Leander^ 
Hblliies.    The  certificate  of  acknowledgment  of  said  deed  was 
signed  by  **F.  S.  Holland,  deputy   derk."     The   admission: 
of  this  deed  was   also  objected   to  by    appellants,    on   the 
ground  that  the  certificate  of  acknowledgment  fails  to  dis- 
close who  was  the  principal  of  such  deputy  clerk.     Under 
the  statute  in  force  in  the  territory  of  Oregon,  at  the  time' 
when  the  acknowledgment  of  this  deed  was  taken,  a  deputy 
derk  was  an  independent  oflicer,  and  not  a  mere  deputy  in 
the  ordinary  sense  of  that  term.     He  was  clothed  with  cer- 
tain powers  and  duties  separate  and  distinct  from  the  derk. 
'rOepnly  clerk"  being  the  title  of  his  office   was  therefore 
his    proper   official    si^ature.     Then     this     certificate,    we 
think,  discloses  on  its  face  that  it  was   made  by   an   officer* 
with  ftuthority  to  take  the  acknowledgment  of  deeds  under 
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die  law  in  farce  at  that  time^  and  the  deed  therefore  was 
properly  admitted. 

The  respondent  also  offered  to  read  in  evidence  a  certain 
instroment  purporting  on  its  face  to  be  die  last  will  and 
testament  of  the  said  Eobert  Moore  deceased,  and  purport- 
ing to  have  been  executed  on  the  tenth  day  of  March,  1857. 
An  objection  was  also  interposed  by  appellant  to  the  admis- 
sion of  this  paper  on  the  groimd  that  there  was  no  proof  that 
it  had  ever  been  admitted  to  probate  or  proven  in  the  county 
court  as  required  by  law.  Bespondent  was  then  allowed  to 
call  witnesses,  and  after  having  proved  the  executioii 
of  the  will,  was  allowed  to  read  it  in  evidencew  Appel- 
lants excepted  to  this  ruling  of  the  court  and  assign  it  aa 
another  ground  of  eiror  upon  which  they  rely  to  reverse  the 
judgment  The  admission  of  this  will  vnthout  first  having 
been  admitted  to  probate  in  the  county  courts  we  think,  was 
error. 

In  this  state,  under  the  provisions  of  our  oode^  county 
courts  have  the  exdusive  jurisdiction  in  tlie  first  instance  to 
take  the  proof  of  voiUs.  (Civ.  Code  282,  sec.  869.)  Before 
the  paper  purporting  to  be  the  last  will  and  testament  of  said 
Moore  ooold  have  been  admitted  in  evidence  to  support  title 
under  it,  respondents  should  have  shown  that  it  had  been  ad- 
mitted to  probate  in  the  county  court  and  there  proven  to  be 
tlie  last  will  of  the  said  deceased.  Then  the  record  there- 
of would  have  been  admissible  to  establish  title  under  it  in 
any  other  court  This  seems  to  be  the  general  doctrine  in  all 
the  states  where  they  have  probate  courts  with  exclusive  jur- 
isdiction pertaining  to  the  proof  of  wills*  In  Castro  v.  Rick' 
ardson,  18  Cal.  480,  the  court  says:  '^We  understand  it  to 
be  the  settled  doctrine  of  the  courts  of  this  countiy,  that 
where  the  proceedings  in  probate  are  conclusive  of  the  valid- 
ity or  invalidity  of  the  will,  it  cannot  be  received  in  evi- 
dence to  maintain  title  founded  upon  it  until  it  has  been 
admitted  to  probate.'' 

The  same  doctrine  is  held  in  Dublin  v,  ChacRmm,  16 
Massw  433 ;  Loughton  v.  Atkins,  1  Pick.  585 ;  80  Miss.  416 ; 
Ohio,  8  Hanmiond,  in  TmipJeins  v.  Tompkins;  1  Story,  66, 
547.    In  the  last  case,  Judge  Story,   in  qpeaking  ot  the 
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diaituster  of  the  statatee  of  Massadrasetts,  said :  ^'Thej  con- 
tain no  exdnsi^e  wo^rds,  but  merely  deelaie  that  a  court  of 
probate  shall  be  held  within  each  county,  and  a  judge  ap- 
pointed for  taking  the  probate  of  wills^  and  granting  adminis- 
trations on  the  estates  of  persons  deceased."  And  this  has 
been  universally  understood  as  giving  that  court,  not  merely 
concurrent  bat  exdusire  jurisdiction  as  to  probate  of 
wiUs. 

The  court  below  having  erred  in  the  admission  of  the  Ofig^ 
nal  will  of  said  Moore,  deceased,  the  judgment  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 


F.  R.  HILL^  Appellant,  v.  J.  T.  COOPER,  Respondent 

PoBSBsaxon  uiusb  Ikfbbfbot  Ded)— Spbofic  PEiroaMAifGB. — ^Fosms- 
flion  under  an  imperfect  deed  gives  an  equitable  title  which  a  court 
of  equi^,  on  a  proper  bill  filed,  will  enforce  by  directing  a  specifio 
performanoe  of  the  contract  to  convey.  In  such  eaae  the  deed  will 
be  conatrued  as  a  contract  to  convey. 

Gaofls-Biix  —  Equitabia  Tttim,  bow  Asskkhed.  —  Under  the  statute 
which  allows  an  equitable  defense  by  cross-bill  in  actions  at  Law,  a 
party  may  rely  upon  a  legal  defense  In  an  action  without  being 
thereby  preehided  from  afterwards  asserting  his  equitable  title  ia 
•A  original  suit. 

Afpsal  from  Douglas  County. 

This  suit  is  brought  to  enforce  a  deed  executed  without 
witnessesw 

The  complainant  alleges  in  substance,  that  on  the  twenti- 
eth day  of  August,  1&56,  one  Riley  E.  Stratton  being  the 
owner  and  in  possession  of  one  hundred  and  forty  acres  of 
land  in  Douglas  county,  conveyed  the  same  to  J.  J.  Patton 
for  the  sum  of  one  thousand  three  hundred  and  twelve  dol- 
lars and  fifty  cents^  which  sum  was  paid  Stratton  at  the  time 
of  the  sale,  and  Patton  immediately  took  the  possession. 
Strat^n  and  his  wife  then  made  a  deed  to  Patton  for  said 
landy  which  deed  was  good  in  form,  except  there  were 
no  witnesses  to  its  execution.  The  deed  was  delivered  to 
Patton  and  recorded  in  the  record  of  deeds  in  said  county 
of  Douglas.  It  is  alleged  in  the  complaint  that  the  omis- 
sion to  have  the  deed  witnessed  was  a  mistake.    Afterwards, 
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February  4,  1662,  Patton  became  indebted  to  Sfcratton  in  tbe 
snm  of  five  hundred  and  ninety-one  dollars,  and  gave  him 
a  mortgage  on  eighty  acres  of  this  land  as  security.  Patton 
remained  in  the  possession  of  the  land  until  the  second  day 
of  April,  1869,  and  made  improvements  thereon  to  the 
amount  of  five  hundred  dollars. 

In  February,  1869,  one  John  Smith  obtained  a  judgment 
against  Patton  for  the  sum  of  five  hundred  and  two  dollars 
and  seventeen  cents,  besides  costs,  which  became  a  lien  on 
this  land.  On  this  judgment  the  sheriff  sold  all  the  right 
and  interest  of  Patton  in  the  land,  and  Smith,  the  judgment 
creditor,  became  the  purchaser  and  received  a  sheriff's  deed 
for  the  same  in  due  form  and  went  into  possession  under 
said  deed,  and  continued  in  such  possession  until  he  sold  the 
same  to  the  appellant  Hill,  and  gave  him  possession.  Riley 
E.  Stratton  died  November  26,  1866,  intestate,  and  his 
widow,  Sarah  M.  Stratton,  became  his  sole  heir,  and  R.  H. 
Dearborn  his  administrator. 

Dearborn,  as  such  administrator,  brought  suit  on  the  mort- 
gage above  namied  of  Patton  to  Stratton,  and  foreclosed  the 
same  by  obtaining  a  decree  for  that  purpose.  In  February, 
1871,  Dearborn  assigned  said  decree  to  Cooper  for  seven  hun- 
dred dollars.  John  Smith,  who  had  before  purchased  Patr 
ton's  interest  in  the  land  subject  to  the  mortgage,  whidi  was 
the  foundation  of  this  decree,  paid  the  full  amount  of  the 
decree,  and  discharged  the  same.  After  this,  April  22,  1871, 
John  Smith  sold  to  appellant  Hill  this  land,  for  the  sum  of 
one  thousand  two  hundred  and  fifty  dollars  and  thirty  cents, 
and  gave  him  a  deed  therefor  in  due  form,  under  which  Hill 
entered  into  poss<cssion. 

After  this,  April  8,  1872,  Sarah  M.  Stratton,  who  was  the 
sole  heir  of  Riley  E.,  made  a  quitclaim  deed  of  this  land 
to  Cooper,  the  respondent,  the  consideration  being  one  dol- 
lar. Cooper  then  brought  an  action  against  Hill  to  recover 
the  possession  of  this  land,  and  having  the  legal  title  by  virtuo 
of  this  quitclaim  deed,  recovered  the  possession  of  the  land 
from  Hill  and  onst^^d  him  from  it  Stratton  and  wife 
never  had  any  other  title  to  the  land  than  as  above 
stated.     It  is  alleged  that  Cooper,  at  the   time   he   obtained 
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said  quitclaim  deed^  had  full  knowledge  of  all  the  facte  in 
the  case,  and  that  said  deed  was  without  consideration. 

The  hill  praya  that  said  imperfect  deed  from  Stratton  to 
Patten  be  enforced  as  a  contract  to  convey,  and  that  Cooper 
may  be  required  by  decree  to  convey  the  land  to  appellant 
Hill.  The  defendant  Cooper  interposes  to  this  suit  as  a 
separate  defense,  this  judgment  at  law,  in  which  he  recov- 
eied  this  land  fromi  Hill,  claimitig  that  this  judgment  is  a 
bar  to  the  suit  To  this  answer  appellant  demurred  and  the 
court  below  overruled  the  demurrer  and  sustained  iJie  an- 
swer. 

From  the  decision  on  this  demurrer  the  appellant  appeals 
to  this  court 

Addum  0.  Oibbs,  W.  B.  Gilbert  and  R.  8.  Strahm,  for 
appellant: 

The  deed  from  Stratton  to  Patton  being  without  witnesses 
did  not!  fulfill  the  i^quirements  of  the  law,  and  the  legal  title 
still  remained  in  Stratton ;  but  the  price  agreed  upon  for  a 
valid  conveyance  having  been  paid  by  Patton  in  the  manner 
agreed  upon,  and  the  intention  of  Stratton  to  convey  to  Pat- 
ton the  legal  title  hating  failed  through  mistake,  Stratton 
held  only  the  naked  legal  title,  and  Patton  held  all  the  ben- 
eficial iiiter^st;  and  as  between  Stratton  and  his  grantees^  a 
court  of  equity  would  correct  this  mistake,  supply  tiiie  def  edt^ 
and  carry  the  intention  into  effect  by  investing  Patton  With 
the  legal  title.     (Story's  Eq.  sees.  165-7.) 

Cooper  took  with  actual  notice  of  all  the  facts  as  to  the 
Patton  title  and  its  conveyances  down  to  Hill,  and  having 
paid  no  consideration  for  the  deed  to  him,  is  bound  by  all 
that  would  have  bound  Mrs.  Stratton.  (Story's  Eq.  sees: 
165-6 ;  Morrison  v.  Movlton,  24  Penn.  12 ;  Hawkins  v.  Lam^ 
hert,  18  B.  Mon.  99 ;  Bvbs  v.  Elliott,  4  Barb.  457 ;  Oalkins  vi 
Allaton,  8  Id.  171:)  ^ 

The  judgment  in  the  action  at  law,  in  case  of  Cooper  v, 
HUl,  set  up  in  the  answer,  is  no  defense  to  this  suit.  The 
answer  sets  out  the  pleading  in  that  ejectment  suit,  and 
shows  that  an  adjudication  of,  and  upon,  the  same  facts  set 
up  in  this  bill  has  not  been  had.     As  the  answer  demui^red 
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to  shows,  the  only  question  involved  in  th^  case  of  Cooper 
V.  HUl,  was  the  fee-simple  title  at  law.  Here  it  is  admit- 
ted that  the  fee-simple  title  is  in  Cooper,  and  Hill  is  seek- 
ing relief  by  showing  himself  entitled  to  have  that  fee-simr 
pie  title  transferred  from  Cooper  to  himself.  At  common 
law  a  judgment  in  ejectment  cannot  be  pleaded  in  bar  or 
given  in  evidence  by  way  of  estoppel — ^it  was  between  ficti- 
tious persons.  (Herman's- Law  of  Eetop.,  sec  68;  Tilling- 
bast's  Adms.  3  Tyler  on  Eject  584-592.) 

Under  our  statute  a  judgment  is  conclusive  only  "so  far 
as  the  same  is  hereby  determined,"  and  of  course  only  affects 
the  estate  or  title  put  in  issue  by  the  pleadings.  (Laws  of 
Or.  177,  sec.  326 ;  Id.  254,  sec  723 ;  Id.  265,  sec  726 ; 
Freemw  on  Judg.,  sees.  249,  252,  256,  257,  258,  259,  260, 
271,  281,  295,  299 ;  Mosby  v.  Wall,  23  Miss.  81 ;  White  v. 
Grew,  16  Geo.  416;  Amoli  v.  Orimes,  16  Clark,  1;  Pol- 
lock t?.  Gilbert,  16  Geo.  398.) 

A  matter  cannot  become  re&  judicata  until  it  can  be.  tried 
upon  its  merits,  that  a  failure  at  law  does  not  affect  a  remedy 
or  defense  cognizable  only  in  equity.  (Freean-,  on  Judg.  sec 
281 ;  Lorraine  v.  Long,  6  Cal.  452 ;  Hough  v.  Waters,  30  Id. 
809 ;  McCrerey  v,  Casey:  45  Cal.  128 ;  4  Pac  L.  R.  179 ;  38 
Cal.  648 ;  3  Leading  Cases  in  Eq.  183.)  Even  then  the  part^ 
ies  in  their  pleadings  may  limit  their  controversy  to  a  par 
ticalar  title,  and  if  so  are  bound  by  it.  (29  Cal.  621 ;  Mar- 
shall  V.  Shafter,  32  Id.  176,  195-1«8.) 

Hill  was  not  required  to  file  a  cross-bill,  and  stay  the  ae- 
tion  at  law.  It  is  only  a  privilege,  whereby  he  could  save 
time  and  a  stmunons.  He  might  let  judgment  go  at  law, 
and  file  his  bill  in  equity  for  relief  at  any  time.  {Lorraine 
V.  Long,  6  Cal.  452 :  Hobbe  v.  Duff,  28  Cal.  696,  627 ;  Stod- 
dard V.  Treadwell,  26  Cal.  300,  307-8 ;  2  Eetee,  765,  sec 
66;  Bwrdeck  v.  Post,  12  Barb.  168;  Week  v.  HazeUon,  14 
How.  Pr.  99 ;  Leguat  v.  Redding,  4  E.  D.  Smith,  286 ;  17 
Abb.  Pr.  467;  43  Barb.  628;  1  Duer,  667;  3  Hill,  174;  3 
Sandf.  743 ;  Joes  v.  Van  Epps,  23  Wend.  157 ;  6  N.  H.  481 ; 
Barber  v.  Rose,  5  Hill,  81;  14  Wend.  257;  16  Id.  583;  6 
Dure,  667 ;  Hough  v.  Waters,  80  Cal.  309 ;  Barb,  on  Set-off, 
SI ;  Dotz  V.  Brown,  4  Com.  756 ;  Dams  v.  Taicott,  14  Barbw 
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620;  25  Cal.  271;  80  Cal.  311;  5  Denio,  678  and  689;  11 
Paigp'a  Chan.  298.) 

John  Kelsay  and  W.  W,  Thayer,  far  respondent 

The  entile  title  was  included  in  the  action  and  judgment 
mentioned  in  the  answer.  (32  Cal.  196;  Code,  265,  sec. 
726;  26  Cal.  479;  15  Pick.  285;  Cal.  Code,  sec  1911; 
Freeon.  on  Jndg.  sec  299,  302 ;  1  Johns.  Cas.  502 ;  44  N.  Y. 
12;  25  Wend.  431;  11  Conn.  248;  88  N.  Y.;  4  Barb.  358; 
12  Id.  567 ;  54  HI,  79.)  The  action  at  law  mentioned  in  the 
answer  was  to  recover  the  possession  of  the  real  properly 
described  in  the  complaint  and  answer.  In  that  action  each 
party  claimed  to  be  owner  in  fee.  The  judgment  was  conclu- 
eive  as  to  the  estate.  (Code,  176,  sec  318 ;  Tyler  on  Eject 
592.) 

A  fee-simple  is  the  largest  possible  estate  which  a  man 
can  have  in  the  land,  it  includes  both  the  legal  and  equit- 
able title.  (1  Wash,  on  Real  Prop.  66,  sec.  88 ;  4  Kent,  3 ; 
1  Hil  on  R  Prop.  54,  sec  7;  2  Wall.  410;  2  Wash,  on  R 
Prop.  454;  6  Penn.  299.)  The  judgment  establishes  the 
title  in  fee  and  is  of  the  same  form  as  if  Cooper  had  a  deed 
in  fee-simple  at  ihe  date  of  the  judgment  from  HilL '  It  can- 
not be  impeached  in  a  collateral  proceeding.  (Freenii.  on 
Judg.  sec  S84.)  If  a  party  defendant  at  law  is  entitled  to 
relief  arising  out  of  facts  requiring  theinterpositionof  aoourt 
of  equity,  and  material  to  his  defense,  etc.,  he  may  file  a  com- 
plaint in  equity,  in  the  nature  of  a  cross-bill,  etc  (Code, 
630,  sec  377.)  If  he  neglects  to  do  this,  prima  fade  at  least, 
it  is  a  bar.  (9  Paige,  630,  and  cases.)  And  we  claim  that 
it  is  an  absolute  bar.  Plaintiff  had  a  full  defense  at  law, 
as  appears  from  the  complaint  in  this  suit  (9  Cow.  81;  1& 
John.  97.) 

Sy  the  Courts  Boise,  J. : 

.The  facts  stated  in  the  plaintiff's  bill  show  that  Patton 
paid  Stratton  the  full  purchase  price  of  the  land  and  tookpos- 
session  under  the  imperfect  deed ;  this  proceeding  would  give 
Patton  an  equitable  title  to  the  land  as  against  Strat- 
ton, which  a  court  of  equity  on   a  proper  hill   filed   would 
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enforce  by  declaring  a  specific  performance  of  the  contract  to 
convey;  for  the  imperfect  deed  in  such  a  case  will  be  oon- 
.Btrued  as  a  contract  to  convey,  and  may  be  enforced.  (Story's 
Eq.  165.)  And  the  same  is  true  of  all  who  succeed  to  the 
naked  legal  title  which  commenced  in  Stratton,  if  they  took 
with  notice;  and  it  appears  that  Cooper,,  who  succeeded  to 
this  title  by  said  quitclaim  deed  knew  all  the  facts,  and  had 
actual  notice  of  the  equilr^  then  in  the  appellant^  and  he  waa 
bound  to  take  notice  of  this  equity,  for  Hill  was  in  actual 
possession  of  the  land.  (Stannis  v.  Nichols,  2  Or.  832.) 
But  wie  understand  that  respondent's  counsel  do  not  strenu- 
ously contend  that  Hill  might  not  have  obtained  the  relief  he 
now  seeks  in  this  suit,  had  he  interposed  the  same 
as  a  defense  by  the  way  of  a  cross-bill  in  equity 
to  the  action  by  Cooper  against  hioni  to  recover  the  posses 
si  on  of  this  land.  But  counsel  for  respondent  new  in- 
sist that  having  a  right  under  tl^e  statute  to  interpose 
this  equity  in  that  action,  appellant  having  failed  to  avail 
himself  of  such  a  defense,  cannot  now,  after  -having  as* 
serted  in  his  answer  in  that  action  that  he  was  the  owner 
of  the.  ^e-simple' title,  and  that  havii^  been  determined 
against  him;  come  and  assert  hia  equity^  derived  through  tbp 
deed  from  Stratton  to  Patton.  It  is  insisted  by  the  counsel  for. 
respondent  that  it  is  the  duty  of  a. party  dffei^dantwhohaa  an 
equitable  defense  to  an  action  at  law  to -interpose  the  s^me 
by  way  of  cross-bill,  as  allowed  hj  the  code,  and  if  he  fails 
to  do  so,  his  right  is  lost  and  the  determination  of  the  action 
at  law  against  him  will  forever  bar  his  eqni^.  The  deter- 
mination of  this  question  depends  upon  the  oonstraction 
of  our  statute  conferring  on  litigants  the  right  to  in- 
terpose equitable  defenses  in  actiona  at  law.  The  statute  is 
as  follows: 

"Where  the  defendant  is  entitled  to  relief  arising  oat  of 
the  facts  requiring  the  interposition  of  a  court  of  equity  and 
material  for  his  defense,  be  may,  upon  filing  his  answer 
thei'ein,  also  as  plaintiff  file  a  complaint  in  equity  in  the  na- 
ture of  a  cross-bill,  which  shall  stay  the  proceedings  at 
law." 

The  statute  says  the  defendant  may  on  filing  his  answer 
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a]j90  as  plaintiff  file  a  oamplaint  in  equity,  which  opens  to 
him  the  door  to  let  in  eqtdtable  defenses,  without  the  expense 
and  trouble  of  canmiencing  an  original  suit  in  equity  to  en- 
force his  daim ;  it  may  be  that  his  equitable  defense  is  a  full 
defense,  and  in  effect  defeats  the  claim  of  the  plaintiff,  and  it 
may  be  that  it  is  only  a  partial  defense,  and,  as  is  the  case  in 
many  real  actions^  only  offers  partial  relief  by  seeking  to  have 
a  return  of  the  purchase-money  where  there  has  been  a  failure 
to  convey  the  title,  and  the  court  of  equity  cannot  decree  the 
title  to  defendant  as  in  cases  of  sales  by  executors  and  guar- 
dians. 

In  such  cases  it  often  happens  that  doubts  arise  as  to 
whether  the  legal  title  has  been  conveyed,  and  the  defend- 
ant when  sued  at  law  for  the  possession,  may,  when  called' 
on  to  answer,  desire  to  try  the  legal  title,  and  fully  believe 
he  has  it  by  virtue  of  the  sale,  though  doubts  have  been  cast 
on  it  by  claim  of  the  heir.  In  such  a  case^  if  he  yields  to  the 
title  of  the  heir,  and  files  his  cross-bill  to  recover  the  pur- 
chaseHmoney,  he  must  abandon  the  hope  of  holding  the  laiid, 
though  bought  in  good  faith  and  greatly  enhanced  in  valu^ 
by  improvements  made  by  him. 

In  such  cases  it  would  be  vastly  more  conducive  to  justice 
that  the  law  remain  as  it  was  before  the  enactment  of  the 
statutB  referred  to^  if  the  construction  eont^ded  for  by  the 
respondents  prevail.  It  has  been  held  by  this  court,  in  the 
case  of  DclpK  v.  Barney,  that  where  a  defendant  in  an  action 
to  recover  real  property  files  an  answer  at  law  asserting  title 
in  himself  or  another,  he  cannot  also  file  a  bill  in  equity  in 
the  nature  of  a  cross-bill,  he  must  therefore  abandon  his  right 
to  defend  his  title  at  law  before  he  can  avail  himself  of  any 
defense  in  equity. 

We  think  it  was  not  the  intention  of  the  statute  to  place 
defendants  in  a  worse  position  by  giving  them  a  right  to 
interpose  equitable  defenses  in  legal  actions  than  they  were 
before.  It  was  the  intention  of  the  statute  to  simplify  legal 
proceedings  and  save  expenses  to  Uticrants,  and  at  the  same 
time  save  to  them  all  their  former  remedies  if  they  saw  fit 
to  omit  them.  And  such  a  construction  has  been  given  a 
sirmilar  statute  in  other  states.     (Lorrame  v.  Long,  6  Cal. 
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462 ;  Hobbs  v.  Duff,  23  CaL  596.)  We  think  the  pioper  con* 
straeti(»i  of  this  statute  is  that  it  conferB  on  a  defendant  in 
an-  action  at  law  the  privilege  to  interpoee  an.  equitable  de- 
fense if  he  has  one,  but  that  if  he  fails  to  so  interpose  he  maj 
avail  himself  of  his  equity  after  a  judgment  against  him 
in  the  sajgie  manner  as  before  this  statute  was  enacted. 

There  is  another  matter  which  was  presented  and  insisted 
on  by  the  respondent  as  conclusive  in  this  case,  that  is  that 
inaslnuch  as  the  appellant  Hill  in  his  answer  in  the  action 
for  possession  by  Cooper  against  him,  set  up  title  in  fee-sim; 
pie  in  himself,  which  was  denied  in  the  replication,  and  this 
issue  being  determined  against  him,  this  determination  was 
a  final  adjudication  of  title  in  the  premises  between  him  and 
Cooper,  for  the  fee-simple  includes  and  merges  all  other 
title  and  equities,  the  same  being  inferior  to  and  included 
in  the  fee-simple.  It  is  true  wh^  the  appellant  asserted  a 
fee-simple  title  in  his  answer  in  the  ejectment  he  claimed  a 
title  which  if  he  possessed  included  all  inferior  titles,  and 
he  had  no  need  to  assert  this  equity  claimed  in  the  suit.  But 
the  determination  in  that  action  was  that  he  had  not  a  fee- 
simple  title,  that  such  title  was  in  respondent  Cooper.  This 
determination  in  that  action  showed  that  appellant  was  mis- 
taken in  supposing  he  possessed  a  fee-simple  title,  in  that 
action.  He  could  not  assert  his  equity  under  the  pleading  on 
which  it  was  tried ;  iand  consequently  his  equity  asserted  in 
this  suit  was  not  adjudicated  in  that  action. 

A  matter  cannot  be  said  to  be  adjudicated  in  an  action 
which  was  not  in  issue  therein.  (Civil  Code,  p.  255,  sea 
720.) 


HATTIE  JONES,  by  her  Guardian  JAMES  JOKES,  Ap 
pellant,  v.  BETHUEL  DOVE,  Respondent 

Etidenob— 'Will. — Before  a  will  can  be  admitted  as  e^denoe  it  must  bs 
admitted  to  probate  by  tbe  county  court. 

Statutk  Ck>NSiiiuXD. — Section  769  of  the  code  of  civil  procedure  con- 
strued. 

Pabol  Evidence — Wills. — Parol  evidence  is  admissible  to  make  certain 
tbe  person  or  tbe  thing  described  in  a  vrill. 

Appeal  from  Polk  Coirnty. 
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This  was  an  action  for  the  recovery  of  real  property. 
Penny  and  another  were  the  original  defendants^  hut  they 
elaimed  to  hold  under  the  present  respondent,  who  was 
substituted  in  their  stead.  The  appellant  had  a  perfect  chain 
of  title  from  Bethuel  Dove,  the  respondent,  down  to  the  last 
will  and  testament  of  one  Oliver  M.  Hurt,  deceased,  through 
whom  appellant  claimed  title.  This  will  had  been  regularly 
admitted  to  probate  by  the  county  court  of  Jackson  county, 
and  the  whole  record  was  offered.  The  court  below  sustained 
an  objection  to  its  admission  as  evidence,  for  the  reason  that 
the  land  in  controversy  did  not  appear  to  be  described  by  the 
will.  The  appellant  then  offered  extrinsic  evidence  to  show 
that  the  land  in  controversy  was  included  in  the  land  referred 
to  in  the  will.  To  the  admission  of  such  evidence  the 
court  below  also  sustained  an  objection.  To  these  rul- 
ings proper  exceptions  were  taken,  and  ajlowed.  Re- 
spondent had  a  verdict  and  judgment,  from  which  this  appeal 
is  taken.  All  other  necessary  facts  are  stated  in  the 
opinion. 

B.  8.  Strahan,  Ben.  Hayden,  and  J.  J.  Daley,  for  the  ap- 
pellant: 

The  record  of  the  probate  of  Hurt's  will  was  a  judicial 
i^ecord  properly  authenticated,  and  ought  not  to  have  been  ex- 
cluded. (Code  of  Proc.  sec.  559;  33  Barb.  188.)  The  order 
of  probate  of  a  will  is  conclusive  evidence  of  the  execution  of 
the  will  in  the  trial  of  any  matter  involving  such  an  inquiry 
in  any  other  court  (3  Wash,  on  Real  Prop.  431 ;  1  Green.  Ev. 
aec.  518;  2  Green.  Ev.  sec  672.)  Extrinsic  evidence  is  ad- 
missible to  identify  the  lands.  {1  Ed.  Ch.  189,  4  Paige,  271 ; 
2  Dana,  47;  3  Watts.  385;  Wigrani  on  Wills,  142.)  Parol 
evidence  is  admissible  to  identify  the  lands.  (51  Me.  581; 
10  Met.  26;  12  Penn.  144;  14  Id.  27.) 

B.  WilliamSf  Hill  &  Thompson  and  P.  C  Sullivan,  for  re- 
spondent: 

Parol  evidence  cannot  be  admitted  to  show  testator^s  in- 
tention. (Red.  on  Wills,  496.)  The  transcript  of  the  pro- 
bate of  the  will  in  the  Jackson  county  court,  was  incompetent 
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The  will  itself  was  the  only  competent  evidence  that  could  be 
offered.     (Code,  sees.  749 ;  2  PhiL  Ev.  377,  and  note.) 

By  the  Coni%  HcAbthub,  J.: 

The  points  for  review,  consist  mainly  in  the  rulings  of  the 
court  below  in  the  exclusion  of  evidence.  The  appellant  had 
presented  a  number  of  deeds  showing  a  perfect  chain  of  title 
in  one  Oliver  M.  Hurt,  through  whom  she  claimed  title  by 
last  will  and  testament.  The  will  had  been  admitted  to  pro- 
bate by  the  county  court  of  Jackson  county,  and  the  whole 
record  properly  authenticated  was  offered  in  evidence,  and 
excluded  on  the  objection  of  respondent's  counsel.  The  rea- 
son for  the  ruling,  it  seems,  was  that  the  land  in  controversy 
did  not  appear  upon  the  face  of  the  will  to  be  included  or 
described  therein.  An  offer  was  then  made  to  show  by  ex- 
trinsic evidence  that  the  land  was  so  included,  and  upon  ob- 
jection the  court  below  excluded  such  evidence  also. 

These  rulings,  the  respondent  insists,  were  correct^  and  as 
an  additional  reason  for  excluding  the  record  of  the  pro- 
bate of  the  will,  it  is  urged  that  the  English  rule  (2  PhiL 
on  Ev.  877)  obtains  in  this  state,  and  that  the  original  will 
should  have  been  offered  and  its  execution  proved  in  tbis 
action,  it  being  an  action  real.  If  this  position  is  main- 
tainable this  judgment  should  be  affirmed,  otherwise  the 
opposite  result  must  be  reached.  In  order  to  arrive  at  a 
correct  conclusion,  a  brief  examination  of  the  jurisdiction  of 
our  county  courts  sitting  in  probate  becomes  necessary. 
By  virtue  of  statutory  enactment,  those  courts  are  invested 
with  exclusive  jurisdiction,  in  the  first  instance,  to  take  proof 
of  wills  (Code,  sec  869),  and  their  judgments  or  de- 
crees, in  respect  of  the  probate  of  wills,  are  conclusive 
upon  the  question  of  the  execution  thereof.  (Code,  sec 
723.)  In  England  the  ecclesiastical  courts  were  the  only 
tribunals  in  which  wills  were  established,  and  the  decrees 
were  only  conclusive  evidence  of  the  factum  of  wills  of  pei> 
sonalty.  Hence  the  reason  of  the  English  rule  requiring  Uie 
production  and  proof  of  execution  of  original  wills  in 
all  actions,  real  either  in  the  common  law  or  equity  courts. 
With  us,  the  courts  of  common  law  and  equity  have  no  orig- 
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inal  jurisdiction  or  right  to  determine  whetiher  a  will  has 
been  legally  executed  or  not 

If  a  county  court  having  jurisdiction  admits  a  will  to  pro- 
bate,  the  fact  of  the  execution  thereof  by  the  testator  <3annot 
be  call<6d  in  question,  and  if  the  decree  is  not  vacated  by  an 
appeal,  or  successfully  impeached  in  some  known  and  recog- 
nized legal  qmethod,  it  is  final  and  conclusive  upon  all  persona 
Tt  is  very  apparent  to  us  from  the  broad  jurisdiction  of  our 
county  courts  in  matters  of  probate,  that  a  naked  will,  unac- 
companied by  a  decree  of  one  of  those  courts  admitting  it  to 
probate,  cannot  be  received  in  evidence  as  a  muniment  of 
title  in  an  action  of  ejectment  in  the  circuit  court, 
even  though  the  party  offering  the  same  stands  ready 
with  the  subscribing  witnesses  to  prove  the  executioil  there- 
of by  the  teuton  The  proceedings  of  probate  must  all  be 
taken  in  the  counly  court,  and  under  the  conditions  above 
expressed,  its  decree  is  final,  and  being  a  judicial  record  may 
be  proved  by  the  production  of  a  certified  copy  theiieof. 
(Code,  sea  120.) 

In  reaching  tiie  conclusions  arrived  at,  we  have  not  ovex^ 
looked  section  769  of  the  code,  wherein  it  is  declared  that/^a 
last  will  and  testament,  except- when  made  by  a  soldier  in  acf- 
tual  military  service,  or  by  a  mariner  at  sea,  is  invalid,  unles# 
it  be  in  writing,  and  executed  with  such  formalities  as  are 
Tequired  by  law.     Evidence,  therefore,  of  such    will    sliall 
not     be    received    other    than    the    written    instrument  it- 
self,    or  secondary  evidence  of  its  contents,    in   cases   pre^ 
scribed  by  law."    This  section  do^  not  raise  an  exception 
to  the  general  rule,  in  relation  to  the  admissibility  of  certi- 
fied copies  of  the  record  of  the  proceedings  in  probating  a 
*will,  and  as  we  understand,  it  does  not  authorize  the  admis- 
sion of  an  unprobated  will  as  evidence  of  title  in  an  action 
for   the  recovery  of  real  property.     It  is  simply  a  general 
I>irinciple  of  the  law  of  evidence  furnishing  a  rule  for  the 
gnidance  of  the  probate  court  in  ascertaining  whether  a  will 
Has  been  executed  with  the  formalities  required  by  law,  and 
^\:ithori2ing  the  admission  of  secondary  evidence  of  the  con- 
tcMits  of  a  lost  will,  or  of  one  improperly  destroyed  and  the 
like. 
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Section  1969  of  the  code  of  prooedure  of  the  state  of  Cal- 
ifornia is  identical  with  section  769  of  our  coda  The  juria- 
diction  of  the  probate  courts  of  that  state  is  derived  from  a 
statute  based  upon  a  constitutional  provision.  The  constitu- 
tion of  California,  art  6,  sea  8,  dedares  generally:  ^^The 
county  judges  shall  also  hold^  in  their  several  counties^ 
probate  coui:t»  and  perform  such  duties  as  probate  judg- 
es, as  may  be  piescribed  by  law,"  and  the  code  declares, 
section  97,  that  ^^the  probate  court  has  jurisdiction  to 
open,  and  receive  proof  of  last  wills  and  testaments,  and  to 
adxtut  them  to  proof."  With  these  provisi<ms  of  funda- 
mental and  statutory  law,  veiy  similar  to  our  own,  though 
not  so  strongly  stated  as  in  our  code  (secw  86S) ;  to  guide 
and  control  them  the  courts  of  our  sister  state  have  declared 
the  law  to  be  that  before  a  will  can  be  read  in  evidence  to 
support  a  title  under  it»  the  regular  probate  thereof  must 
be  shown  (18  Cal.  479),  and  in  announcing  this  doctrine 
they  have  but  followed  the  uniform  decisions  of  the  courts 
of  those  states  in  which  the- original  jurisdiction  is  vested 
in  the  probate  courts.  Nowhere  have  we  been  able  to  find 
any  expression  of  opinion  warranting  the  construction  sought 
to  be  placed  upon  section  769.  On  the  contrary,  the  lan- 
guage of  the  opinion  of  the  case  cited,  and  of  the  cases 
following  and  approving  it,  clearly  indicates  that  the  courts 
of  that  state  have  never  regarded  section  1969  of  the  Cali- 
fornia code  as  furnishing  authority  for  admitting  an  unpro- 
bated  will  to  be  offered,  and  its  execution  proved  in  an  ac- 
tion in  a  common  law  court^  and  confirms  and  strengthens  us 
in  the  interpretation  placed  upon  the  like  provision  of  oar 
code. 

The  objection  urged  by  respondent  that  notice  of  the  pro- 
ceedings in  probate  was  not  given  is  of  no  wei^t  whatp 
ever,  for  the  defendant  in  this  action  was  an  absolute 
stranger  to  the  adjudication  in  the  probate  court  As  has 
been  stated^  an  offer  was  made  to  prove  by  extrinsic  evi- 
dence that  the  land  in  controversy  was  included  in  the  wilL 
This  the  court  refused.  The  language  of  the  will  is:  '^I 
give,  devise  and  bequeath  unto  Ellis  Lerelle  Jones  and 
Hattie  Jones,  children  of  James  Jones  and  Elizabeth  Jones, 
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my  real  estate,  aituated  in  Polk  ocmnty,  state  of  Oregon,  be- 
ing the  north  half  of  the  donation  claim  of  Bartiiolomew 
Dove,  and  bounded  on  the  north  by  the  land  of  Jaines  Jones, 
and  on  the  sonth  and  east  by  the  land  of  Benj.  Hayden.'' 
The  evidence  offered  tended  to  prove  the  complete  bonndai^ 
ies  of  the  land,  and  to  show  that  it  was  the  land  daim  of  Beth- 
nel  instead  of  Bartholomew  Dove.  The  rejection  of  this  evi- 
dence was  error,  for  parol  evidence  is  admissible  to  identify 
the  lands  and  to  show  what  particular  property  was  intended 
to  pass,  or  to  make  certain  the  person  or  the  thing  de- 
scribed.   (Wigram  on  Wills,  142.) 

Judgment  revereed  and  a  new  trial  ordered. 


JOSIAH  STEPHENS,  Respondent,  v.  STEPHEN  MUR- 
TON  and  JAMES  WALTON,  Appellants. 

KiSTAKB— DMBB  or  PB007  RjEQUIBID  TO  RXVOBM  IlTSTBUMKlfT  ON  THE 

Gbodko  or. — In  order  to  warrant  a  court  of  equity  in  reforming 
an  instrument  on  the  ground  of  mutual  mistake,  the  proof  of  ths 
mistake  and  that  it  was  mtttual  mast  he  very  dear.* 

KsADiHes— Must  Aixbgs  Fbaud,  wmeir. — Wb^te  the  complaint  allegea 
mtatake  and  asks  relief  on  that  ground  alone^  the  court  will  not  re- 
form the  instrument  on  the  ground  that  one  of  the  parties  to  it  was 
guiHy  of  a  fraud  in  executing  it. 

OrafPLaxmr,  m  Suit  to  Rxtobsic,  must  show  wsat  thx  Tbbms  of  tbm 
Tkus  CoHTBiXTT  AJB. — ^Thc  Complaint  should  point  out  the  mistake 
and  show  in  terms  what  the  tenor  of  the  instrument  ought  to  be. 
It  is  not  sufficient  to  say  that  it  was  the  intention  of  the  parties  to 
make  an  instrument  that  would  accomplish  a  certain  object  and 
then  ask  the  court  to  make  a  writing  that  will  accomplish  that 
object.    The  complaint  should  show  the  true  contract  in  its  tennSh 

Apveal  from  Douglas  County. 

This  is  a  suit  to  reform  and  enforoe  a  written  instrument. 
Hie  court  below  decreed  the  relief  prayed  for.  The  facts 
are  stated  in  the  opinion  of  the  court  The  following  is  the 
instrument  sought  to  be  refonned.: 

''This  agreement  made  and  entered  into  the  twenty-second 
day  of  July,  1872,  between  Josiah  Stephens  of  the  first  part, 
and  Stephen  Murton  and  James  Walton  of  the  second  part, 
a  Oroaca  —13 


194  Stephens  v.  Mubton.  [6  Oregon 

all  of  Douglaa  ooantj  and  state  of  Or^on,  witneeseth: 
That  the  said  Joeiah  Stephens  for  and  in  consideration  of 
the  yearly  payment  to  higm  by  the  said  Stephen  Mnrtcmi  of 
the  sum  of  three  hundred  and  thirtynsix  dollars,  gold  coin 
of  the  United  States^  hereby  rents,  leases  and  lets  to  the  said 
Murton,  all  his  real  estate  on  Deer  Cied^,  ocmtaining  <me 
thousand  two  hundred  and  forty  acres,  together  with  the  ap- 
purtenanoes  and  hiereditamtents  thereto  belonging,  for  the 
term  of- five  years  from  the  first  of  August  next,  and  the  said 
Murton  hereby  agrees,  on  or  before  the  expiration  of  each 
year,  from  the  said  first  day  of  August  next,  well  and  truly 
to  pay  to  the  said  Josiah  Stephens,  his  agent  or  o^er  the 
aforesaid  sum*  of  three  hundred  and  thirty-six  dollars  gold 
coin  of  the  United  States,  and  to  keep  all  buildings,  fences 
and  other  improvements  in  as  good  repair  as  he  receives 
them;  and  so  to  deliver  them  up  at  the  expiration  of  his 
lease,  and,  provided  the  said  Stephen  Murton  shall  relinquish 
the  lease  at  or  before  the  end  of  the  said  five  years,  he  shall 
pay  an  additional  sum  of  one  hundred  dollars,  gold  coin,  an- 
nually over  and  above  the  rent,  and  the  said  Josiah  Stephens 
-shall,  at  all  times  during  the  continuance  of  this  lease,  have 
full  liberty  to  enter  into  and  upon  Ae  land  hereinbefore  leas- 
ed, for  the  purpose  of  cutting  and  hauling  timber  therefrom, 
and  the  said  Stephen  Murton  is  at  liberty  to  cut  and  haul 
timber  for  sale,  on  paying  to  the  said  Josiah  Stephens,  the 
sum  of  one  dollar  per  cord  for  each  cord  of  wood  so 
sold. 

^'In  witness  whereof  we  have  hereunto  set  our  hands  and 
seals^  the  day  and  year  first  above  written. 

'^Jambs  Waltoit, 
"Stephen  Mubtov, 
"Josiah  Stevevs.^' 

James  Walton^  the  appellant,  appeared  in  his  own  behalf. 
E.  O.  Hursh  and  W.  W:  Thayer,  for  respondent 

By  the  Court,  Boise,  J. : 

The  facts  as  proven  by  the  defendants  in  the  case   are 
about  as  follows:     Stephen  Murton,  one  of  the  respondents^ 
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desired  to  rent  or  lease  a  farm  of  the  plaintiff^  and  it  wad 
agreed  by  parol  between  Stephens^  Murton  and  Walton  that 
Stephens  should  lease  the  farm  to  Murton  and  that  Walton 
would  become  security  for  Murton  to  Stephens  for  the  pay- 
ment of  the  rent,  and  it  was  agreed  that  this  agreement 
should  be  redtioed  to  writing  and  executed  by  the  parties. 
Then  one  Tustan  drew  up  a  lease  from  Stephens  to  Murton 
and  also  an  undertaking  to  be  executed  hy  Walton,  whereby 
Walton  was  to  become  security  to  Stephens  for  the  payment 
of  the  rent  The  parties  then  met  at  the  store  of  —  Marks 
in  Douglas  county,  for  the  porpoee  of  signing  the  papers  and 
completing  the  contract  of  renting  which  had  been  before 
agreed  upon. 

When  Stephens  examined  the  lease  and  undertaking  of 
Walton  to  be  security  for  the  rent,  which  undertaking  was 
appended  to  the  lease,  he  objected  to  the  papers,  and  de- 
sired diat  Walton  should  be  a  party  to  the  lease,  and  after 
some  talk  on  that  subject,  the  lease  was  interlined  by  the 
consent  of  both  parties  and  the  naine  of  James  Waltdn  in- 
serted after  the  name  of  Murton,  as  it  now  appears.  There 
were  some  other  alterations;  the  rent  was  raised  from  three 
hundred  dollars  to  three  hundred  and  Ihirty-six  dollars  per 
year,  and  some  other  alterations  whidli  do  not  affect  the  quesr 
tions  involved  in  this  suit 

The  testimony  shows  Aat  some  hours  were  spent  in  dis* 
cussing  and  making  these  alterations.  Stephens  says  that  he 
then  thought  the  instrument  as  executed  by  them,  bound  Wal- 
ton to  pay  the  rent  He  says  he  does  not  remember  whether 
he  read  it  as  executed  or  not,  but  that  he  thought  he  under- 
stood it  and  that  it  bound  Walton. 

The  evidence  tends  to  show  that  Stephens  intended  to  have 
Walton  bound  by  this  agreement  to  pay  the  rent  Theevidenoe 
also  tends  to  show  that  Stephens  critically  examined  the 
instrument  before  it  was  interlined  and  excepted  to  it 
and  directed  the  interlineations  to  be  made,  and  knew 
what  they  were,  and  the  tenor  of  the  instrument  after  it  was 
signed,  but  he  was  mistaken  as  to  the  obligations  it  imposed 
on  Walton.  That  is,  he  was  mistaken  as  to  the  legal  con- 
struction of  the  instrum^it     He  thought  the  language  of 
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the  instrument  would  bind  Walton  to  pay  the  pent,  when  in 
fact  it  did  not  bind  him  to  pay  anything.  This  then  being 
a  misapprehension  as  to  the  meaning  or  constraction  of  a 
written  instrument  was  a  mistake  of  law. 

As  to  whether  the  court  of  equity  will  interpose  to  refona 
and  enforce  a  written  instrument  when  the  parties  under- 
stood its  tenor,  but  were  mistaken  as  to  its  legal  import,  there 
is  much  conflict  of  authority ;  it  is  a  rule  Ignorantia  legis  nan 
excusat,  (3  Parsons  on  Contracts,  p.  898.)  But  there  are 
many  well  considered  cases  where  courts  of  equity  have  re- 
formed instruments  of  this  kind.  But  the  view  we  take  of 
the  evidence  in  this  case  does  not  render  it  material  to  now 
determine  whether  this  court  will  or  not  in  any  case  Teform 
an  agreement  in  which  there  ia  a  mistake  of  the  parties  as  to 
its  legal  effect. 

While  there  is  evidence  sufficient  to  show  that  this  instru- 
ment is  not  in  legal  effect  what  Stephens  thought  it  was,  in 
order  that  the  court  shall  have  authority  to  reform  it,  the  mis- 
take must  be  mutual.  (1  Story^s  Eq.  Juris.,  sea  165.)  That 
is,  Stephens  and  Walton  must  both  have  been  mis- 
taken as  tQ  its  legal  effect  Walton  in  his  testimxmy  swore 
that  he  fully  understood  the  instrument  when  he  signed  it, 
and  that  there  was  no  mistake  on  his  part  And  there  is  no 
evidence  which  shows  he  was  mistaken,  and  thought  himself 
bound  by  its  terms  to  pay  the  rent  In  order  to  warrant  a 
court  of  equity  in  reforming  an  instrument  on  the  ground  of 
mutual  mistake,  the  proof  of  the.  mistake  must  be  clear,  for 
its  object  is  to  alter  a  written  contract  which  the  parties  have 
deliberately  reduced  to  writing,  and  which  is  supposed  to 
contain  their  mutual  understanding  of  their  obligations  at 
the  time;  and  to  alter  it  on  the  ground  of  mistake,  in  effect 
avoids  the  rule  that  no  evidence  can  be  admitted  to  change  a 
written  agreement  For  this  reason  courts  have  required  very 
clear  proof  of  a  mutual  mistake  in  written  agreements  be- 
fore they  have  interposed  to  reform  them.  (1  Story's  Eq. 
Juris.,  sec.  157.)  The  evidence  tends  to  i^ow  that  Stephens 
sometime  after  the  execution  of  the  instrument  showed  it  to 
Williams,  one  of  the  witnesses,  who  expressed  doubts  as  to 
the  validity  of  the  contract  to  bind  Walton,  but  thought  it 
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might  bind  him,  and  it  aj^ears  that  Stephens  was^  long  after 
the  execution  of  the  oontradt,  unoertain  as  to  its  constructicm, 
bat  there  is  no  evidence  which  shows  that  Walton  executed 
the  agreement  thinking  he  was  executing  one  of  different  im- 
port. 

It  is  claimed  by  the  plaintiff's  counsel  that  it  is  sufficient 
to  show  that  a  particular  object  was  to  be  accomplished  by 
the  instrument  to  be  execnted,  and  that  the  instrument  as 
executed  is  insufficient  to  effectuate  the  intention  of  the  par- 
ties. This  proposition. may  be  true,  but  to  sustain  the  case  of 
the  plaintiff  it  must  be  shown  by  the  evidence  that  Stej^ens 
though^  the  instrument  bound  Walton,  and  that  Walton 
thought  it  bound  him  by  its  terms  as  executed.  But  Walton 
denies  this,  and  it  is  not  shown  that  he  thought  the  instru- 
ment bound  him.  It  is  daimed  by  respondents  tiiat  if  Wal- 
ton knew  the  instrument  did  not  bind  him  when  he  signed  it, 
that  then  he  was  guilty  of  fraud,  and  the  instrument  should 
be  reformed ;  whatever  may  be  the  law  as  to  reforming  instru- 
ments when  one  of  the  parties  has  been  guilty  of  fraud,  it  is 
not  in  this  ease,  for  Hie  complaint  alleges  that  both  parties 
are  mistaken  and  ask  relief  on  the  ground  of  mistake  alone. 
There  is  no  fraud  alleged,  and  for  the  court  to  reform  the  in- 
strument on  that  ground,  would  be  going  outside  of  the  case 
made  by  the  parties  in  their  pleadings. 

There  is  an  objection  to  the  decree  reforming  this  instru- 
ment which  is  urged  by  the  appellant  as  decisive  of  this  case, 
and  that  ia^  that  the  complaint  does  not  make  a  ea»e  which  en- 
titles the  plaintiff  to  the  decree  rendered  reforming  the  in- 
strument; that  is  to  say,  the  complaint  does  not  set  out  and 
show  in  terms  what  the  instrument  agreed  on  should  be  when 
reformed.  The  complaint  should  point  out  the  mistake,  and 
show  in  terms  what  the  tenor  of  the  instrument  ought  to  be  to 
express  the  contract,  which  by  mistake  there  was  a  failure  to 
execute.  It  is  not  sufficient  to  say  that  it  was  the  intention 
of  the  parties  to  make  an  instrument  that  would  accomplish 
a  certain  object,  and  ask  the  court  to  make  a  writing  that  will 
accomplish  that  object.  That  would  be  asking  the  court  to 
act  as  scrivener  for  the  parties,  and  then  to  construe  the  con- 
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tract  faVorable  to  the  plaintiff.  The  camplaint  should  show 
the  tme  contract  in  its  terms^  and  ask  the  court  to  decree  that 
such  was  and  i«  the  contract  agreed  on,  and  then  enforce  it; 
in  this  cbniplaint  the  plaintiff  in  effect  asks  the  court  to  make 
for  the  parties  such  a  contract  as  should  make  Walton  jointly 
responsible  for  the  rent,  and  then  enforce  the  same  against 
Walton. 

The  complaint  says  on  this  subject^  it  was  furdier  nego- 
tiated and  agreed  upon  by  said  parties  that  the  defendant, 
James  Walton,  should  become  a  joint  contractor  and  obligor 
with  the  said  Murton,  for  Ihe  performance  of  the  terms  afore- 
said to  be  performed  by  said  Stephen  Murton,  but  it  ^oes  not 
show  what  language  was  intended  to  be  used  to  express  this 
joint  obligation,  and  the  court  could  not  tell  whether  sucsh  an 
obligation  would  result  from  the  contract  intended  to  be  exe- 
cuted, until  the  true  contract  was  esMbited  to  the  court  for  its 
construction.  We  diink  that  one  alleging  a  mistake  in  a  writ- 
teil  instrument,  the  mistake  being  in  the  wrong  use  of  certain 
words,  or  the  amission  to  use  them,  the  words  must  be  eet  out 
either  iii  tenor  or  substance.  (1  Abbott's  FormB,  586^ 
L(muyrout  v.  AtUmtic  Ins.  Co.,  8  Duer,  680.) 

From  these  (Considerations,  t^e  conclude  that  the  decree  of 
the  court  below  must  be  rsversed  and  the  plaintiff'd  bill 
missed. 


JAMES  TAYLOR,  Respondent,  v.  JAMES  WELCH  et  aL, 

Appellants. 

Waoxb  Rights,  whebb  Stbblucs  Flow  ovkb  ob  thbouoh  wbll  ubwwu 
Channels. — Every  proprietor  of  land  through  which  flows  a  stream 
of  water  has  a  right  to  the  use  of  the  water  flowing  in  its  natural 
channel  without  diminution  or  ohetruction.  The  same  rale  applies 
to  water  which  flows  in  a  well  defined  and  constant  stream  in  a 
subterranean  channel,  but  not  to  water  percolating  throu^  the 
soil,  or  even  flowing  through  an  unknown  and  undeilned  <»**^«*>^i 

Appeal  from  Clatsop  Conn^. 

This  is  a  suit  in  equity  for  an  injunction  and  for  damages* 
The  complaint  alleges  that  plaintiff  is  the  owner  of  certain 
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vAl  property  m  ,th^  city  of  Aj^toria,  upon'  which  is  situated 
his  dwelling.  That  from  time  inunemorial  a  spring  brancl^ 
has  been  wont  to  flow  through  this  land,  from  which  he  has 
hitJierto  obtidned  water  for  bis  dom^tic,  household  and  other 
purposes,  and  that  he  has  no  other  suitable  and  convenient 
supply  of  water  upon  his  land.  That  up  to  the  tinae  of  the 
grievances  alleged  in  the  complaint,  this  spring  branch  sup- 
plied, during  all  seasons  of  the  year,  suflBcient  water  for  all 
necessary  and  oanvenient  uses  upon  said  land.  That  this 
spring  branch  does  not  rise  upon  the  lands  of  plaintiff,  but 
comes  from  a  spring  pond  or  swale  above  upon  the  land  of 
the  appellant,  Nancy  Welch,  the  wife  of  defendant^  Jaines 
Welch.  That  defendants  have  dug  and  are  now  continuing 
open  upon  the  land  of  ITancy  Welch,  a  ditch,  or  artificial 
channel  from  the  before  mentioned  pond  or  swale  so  as  to  di- 
vert the  water  from  the  premises  of  plaintiff,  and  to  convert 
the  same  entirely  to  the  use  of  defendants,  to  plaintiff's  in- 
jury, etc. 

The  answer  denies  all  of  the  material  allegations  of  the 
CQOfnplaint,  except  that  it  admits  that  there  is  on  the  lands  of 
the  appellant,  Nancy  Welch,  a  pond  or  swale,  and  that  defend- 
ants, partly  for  the  purpose  of  reclaiming  said  swale,  and 
partly  for  the  purpose  of  securing  a  greater  flow  of  water  for 
their  own  use,  through  the  only  natural  outlet  from  the  swale, 
did  clear  out  the  natural  outlet  from  the  swale,  and  the  only 
channel  by  which  the  waters  of  the  swale  could  escape,  or 
ever  did  escape,  but  denies  that  they  thereby  in  any  way  di- 
verted any  waters  which  were  accustomed  to  flow  to  the  pi-em- 
Jf!e$  of  plaintiff. 

X'le  reply  denies  all  allegations  of  new  matter  in  the  an- 

.^iCy  and  alleges  that  at  the  time  of  the  digging  of  the  ditch 

9^^^^i3  jDlained  of,  there  was  and  now  is  and   ever  has  been   a 

^xxxal  outlet  and  channel  from  the  swale  or  spring  described 

.      ij3.^  complaint,  by  which  the  waters  thereof  were  accustom- 

qI  t^o  flow  over  and  upon  the  lands  of  plaintiff. 

I'b.G^  court  below  decreed  a  perpetual  injunction  in  accord- 
ano^  livith  the  prayer  of  the  complaint,  but  without  damages, 
mid   from  that  decree  defendants  appeal  to  this  court. 
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Ddph,  Bronaugh,  Dolph  £  Simon  and  W.  D.  Hare,  for 

appellant 

F.  J.  Taylor  and  F,  B.  Strong,  for  reqpondent 

By  the  Court,  Watson,  J.  : 

The  rules  of  law  applicable  to  this  case  seem  to  be  well 
settled.  Every  proprietor  of  land  through  which  flows  a 
stream  of  water,  has  a  right  to  the  use  of  the  water  flowing 
in  its  natural  channel  without  diminution  or  obstruction. 
(Wash,  on  Ease.  215.)  The  same  rule  applies  to  water 
which  flows  in  a  well  defined  and  constant  stream  in  a  sub- 
terranean channel.  (Angel  on  W.  C,  sec.  112;  Wash,  on 
Ease.  364) ;  but  it  does  not  apply  to  water  percolating 
through  the  soil  or  even  flowing  through  an  unknown  and  un- 
defined channel.  (Wash,  on  Ease.  210;  Id.  364.)  These 
rules,  together  with  the  maxim  that  every  person  may  use  his 
own  property  as  he  pleases^  provided  such  use  is  not  an  in- 
jury to  another,  are,  we  think,  aU  the  principles  of  law  nec- 
essary to  a  decision  of  the  case.  The  only  question  to  be  de- 
cided by  us  is  one  of  fact  Does  the  evidence  before  us  prov^e 
the  existence  of  a  constant  and  well  defined  stream  of  water 
flowing  in  a  subterranean  channel,  swale,  spring  or  basin  on 
the  land  of  defendants  described  in  the  pleadings  and  evi- 
dence to  the  spring  described  as  Taylor  &  White's  spring,  in 
the  evidence  and  upon  the  maps  used  in  the  argument  before 
us,  prior  to  the  digging  of  the  ditch  complained  of.  It  ap- 
pears from  the  evidence,  that  the  distance  from  the  basin  tx> 
Taylor  &  White's  spring  is  about  three  hundred  and  thirty 
feet;  that  the  spring  is  about  seventy  feet  lower  than  the  basin, 
and  that  between  them  is  a  ridge  rising  from  elevoi  to  fifteen 
feet  above  the  basin,  composed  of  trap  rock  and  earth.  It  is 
the  theory  of  respondent  that  the  waters  of  the  basin,  prior  to 
July  28,  1874,  the  date  of  the  construction  of  the  ditch  com- 
plained of,  flowed  in  a  well  defined  channel  through  this 
ridge  to  the  spring  known  as  Taylor  &  White's  spring.  No 
witness  testifies  that  he  ever  saw  such  a  channel,  or  that  be 
knows  of  its  existence.     Several  witnesses  for  plaintiff  swear 
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that  they  believe  such  a  chancel  exists,  but  ii<Hie  of  them  at- 
t€mpt8  to  define  it  or  trace  its  coarse.    The  reasons  tliey  give 
for  their  belief  are  that  immediately  after  the  ditch  ^as  dug 
the  water  partially  ceased  to  rise  in  Taylor  &  White's  spring, 
and  that  about  the  same  quantity  of  water  flows  in  the  ditch 
complained  of  as  formerly  rose  in  the  spring.    These  facts, 
if  admitted  to  be  true,  are  Altogether  as  consistent  with  the 
theory  that  Taylor  &  White's  spring  was  fed  by  water  perco- 
lating through  the  earth  and  rocks  from  the  basin  as  with 
that  of  the  existence  of  a  regular  channel  from,  the  basin  un- 
derground to  the  spring.    There  is  a  conflict  in  the  evidence 
upon  the  point  whether  the  water  in  Taylor  &  White's  spring 
failed  in  dry  seasons  before  the  construction  of  defendant's 
ditch,  and  wl^tber  the  natural  outlet  of  liie  swaJe  is  along 
the  line  of  the  ditch  !    Whether  it  is  the  natural  outlet  or  not, 
or  whether  a  subterraneous  stream  flowed  in  the  same  direc- 
tion from  the  basin,  is  like   the  claim   of  plaintiff,    also  a 
theory.     Taking  into  consideration  the  fact  that  the  ground 
in  that  direction  is  many  feet  lower;  that  there  is  in  that  di- 
'■'^tion  a  depression  in  the  ground  around  the  basin,  and  that 
^^  terminates  in  a  ravine,  and  that  the  waters  of  the  basin 
*i0y&  in  certain  seasons  of  the  year  been  discharged  in  a  sur- 
f0.c&   channel  in  that  direction,  this  theory  seems   to  iis  as 
^^^ot^able  as  that  of  plaintiff. 

One  witness  for  plaintiff,  it  is  true,  testifies  that  there  was 

/o^-rraaerly,  at  a  point  aboait  thirty  feet  above  Taylor  &  White's 

fij^iHT^i  :»ng  a  hole  six  or  eight  inches  in  diameter  through  which 

wet  "fc^^r  could  be  seen  flowino^  in  a  full  strong  channel  in  the  di- 

re<3^fc5  on  of  the  spring.    When  we  consider  that  this  point  was 

thi*^?^^  hundred  feet  from  the  basin  and  only  thirty  feet  from 

th^      ^*pring,  and  that  a  wet,  boggy  place  intervened,  we  cannot 

att::^^-<:Hi  much  importance  to  the  evidence.     This   fact   is   en- 

tiTc^'^X^^  consistent  with  the  waters  being  derived  from  peroola- 

tic>:»^»^       through  the  hill  from  the  basin,  or  with  the  water  being 

^^"^^^  '^t^ed  from  some  other  source.    A  number  of  other  theories, 

^'^'■^*'^  or  less  probable,  have  been  suggested,  but  as  in  our  opin- 

"the  evidence  fails  to  establish  that  of  plaintiff  with  suffi- 

certainty  to  warrant  us  in  decreeing  against  defendants 
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a  perpetual  injunction,  it  is  not  necessary  for  us  to  consider 
them.  We  do  not  think  the  right  of  plaintiff  is  sufficiently 
clear  upon  the  evidence  to  warrant  us  in  interfering  with  de- 
fendants' use  and  enjoyment  of  their  own  property.  Courts 
of  equity  will  not  interfere  by  injuncticm  where  the  rights  of 
plaintiff  are  doubtful.  (Hill,  on  Injunc,  sec  16;  Will.  Eq. 
Jur.  392.)  It  follows  that  the  decree  of  the  court  below 
must  be  reversed  and  that  the  complaint  be  dismissed. 


LEAH  UNNVILLE,  Eespondent,  v.  GREEN  B.  SMITH, 

.     Appellant 

Marbtkd  WoMAiT — ^Rights  or  umdeb  Dokatiok  Law,  how  AnscmD  bt 
Act  or  Le^islatubs  of  1862 — Nor  AVFEonsD  bt  Scbskquevt  Bi- 
PEAL  or  Act. — ^An  act  of  the  Territorial  Legislature  of  1852  provid- 
ed that  all  right  and  interest  of  a  wife  in  land  donated  by  the  act 
of  Congress,  known  as  the  "Donation  Law/'  "should  be  secured  to 
the  sole  and  separate  u?e  and  control  of  the  wife."  The  act  was 
repealed  in  1863 :  Held,  that  a  notification  and  settlement  made 
while  this  act  was  in  force,  operated  to  make  half  of  the  claim  set- 
tled on  the  separate  property  of  the  settler's  wife  from  the  date  of 
the  notification,  and  that  the  repeal  of  the  act  did  not  divest  hfir 
of  such  right. 

COKVIYANOB  TO  HU8BAin>  QT  LaVB  PlTBOBASBD  WITH  THE  WITB'S  MON- 

E7 — ^Etteot  or.— Where  a  conveyance  is  taken  by  a  husband  in  his 
own  name,  without  the  wife's  consent,  of  land  purchased  with  the 
wife's  money,  and  with  the  understanding  on  her  part  that  the  eon- 
veyanoe  it  to  be  made  to  her,  she  ia  in  equity  the  owner  of  the  bad, 
and  the  husband  is  her  trustee. 

Appeal  from  Douglas  County, 

The  respondent  was  the  owner  of  one  half  a  donation  land 
claim  under  the  act  of  congress  of  1850.  The  settlement  and 
notification  was  made  upon  the  claim  about  December,  1850, 
by  William  Linnville,  respondentis  husband*  Subsequently 
the  title  was  perfected  to  the  land  clainoed,  and  the  wife's 
half  designated  as  provided  by  law.  The  wife's  half  was^  in 
1871,  sold  by  the  husband  and  wife.  The  husband  subse- 
quently bought  other  land  with  the  money  derived  from  this 
sale^  the  understanding  between  Linnville  and  his  wife  at  the 
time  of  this  purchase  being  that  the  land  purchased  should  be 
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conveyed  to  the  wife.  Contrary  to  this  nnderstanding  and 
without  the  wife's  consent,  the  hnshand^  LinnviUe,  had  the 
oonyeyance  made  to  himself.  Afterwards,  at  her  request,  he 
conveyed  the  land  to  his  wife,  but  in  the  meantime  the  ap- 
pellant^ Smith,  had  levied  npoii  it  for  a  debt  of  the  husband. 
The  appellant  brought  suit  praying  for  a  decree  declaring 
ber  the  owner  of  the  land  levied  upon,  and  for  an  injunction 
against  the  appellant  in  his  proceedings  to  subject  the  land 
to  the  payment  of  his  debt  The  court  below  rendered  a  de- 
cree in  accordance  with  the  prayer  of  the  complaint^  where* 
upon  Smith  appealed. 

KeUay,  YanHs  and  Herman,  foor  appellants 

F.  A.  Ghenoweih,  for  respondent 

By  the  Courts  Boisx,  J. : 

The  main  question  in  the  case  is  as  to  whether  the  dona- 
tion land  daim  named  in  the  complaint  was  the  separate 
property  of  the  plaintiff.  This  claim  was  held  under  the  fifth 
sectian  of  the  act  of  twenly-aeventh  of  September,  1850,  and 
it  is  claimed  by  the  appellant  that  as  the  common  law  was  in 
force  in  Oregon  at  the  time  of  settlement  and  notification,  the 
husband,  by  virtue  of  his  marital  rights,  became  on  settlement 
on  the  claims  vested  in  a  life  estate  in  the  land,  and  became 
the  absolute  owner  of  the  use  of  the  land  for  his  life,  and  that 
the  wife  had  only  a  reversionary  interest,  to  accrue  to  her  on 
the  death  of  her  husband.  Whatever  construction  may  be 
given  to  the  act  of  September  27,  1850,  it  will  not,  as  we 
think,  affect  the  rights  of  the  parties  to  this  suit  For  on  the 
twentieth  day  of  January,  1852,  the  legislature  of  Oregon 
passed  an  act  providing  "that  all  right  and  interest  of  tlie 
wife  in  land  donated  by  said  act  of  twenty-seventh  Septem- 
ber^ 18*50,  should  be  secured  to  the  sole  and  separate  use  and 
control  of  the  wife,  and  that  she  should  have  to  her  own  use 
the  rents  and  profits  thereof,  and  that  such  land  should  in  no 
manner  be  made  liable  to  the  debts  of  the  husband."  This 
act  was  in  force  at  the  time  of  the  settlement  and  notification 
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on  said  land  claim,  and  operated  to  make  the  plainti£Ps  half 
of  said  claim  separate  property. 

It  is  claimed  by  the  appellants  that  Hie  repeal  of  this  aot 
in  1853  divested  the  plaintiff  of  her  separate  rights  to  this 
property.  It  is  a  general  rule  that  the  repeal  of  a  law  does 
not  affect  rights  acquired  nzider  it^  if  the  same  are  executed 
and  not  inchoate.  Puffendorff  says  the  law  itself  may  be  di9- 
annuUed  by  the  author,  but  rights  acquired  by  virtue  of  that 
law  while  in  force  must  still  remain.  (Smith  on  Statutory 
and  Constitutional  Construction,  895,  see.  775 ;  also  881, 
sees.  760,  761.) 

The  plaintiff  in  this  case  became  invested  with  the  title  to 
this  land  from  the  date  df  the  notification,  Starr  v.  Starr,  6 
Wallace,  402,  and  by  the  operation  of  the  statiite  she  took  the 
property  to  her  separate  use,  if  not  under  the  donation  law, 
at  any  rate  under  the  act  of  the  legislature.  For  there  was 
nothing  in  the  act  of  congress  that  limited  her  rights  in  this 
respect,  and-  she  took  it  under  the  law  as  absolutely  as  she 
could  under  a  deed  declaring  it  to  be  to  her  separate  use,  and 
the  land  was  vested  in  her  and  the  grant  executed,  and  not 
executory  or  inchoate. 

This  view  disposes  of  the  only  important  question  in  the 
case.  That  the  land  in  controversy  in  this  case  was  deeded 
to  the  husband  without  her  consent  does  not  affect  her  right 
to  it>  as  it  was  paid  for  with  her  money,  and  with  the  under- 
standing by  her  that  she  was  to  have  the  deed  made  to  her- 
self. Under  such  circumstances,  her  husband  would  become 
her  trustee^  and  she  would  be  the  owner  of  the  land  in  equity. 
(21  Ohio,  547;  15  Barb.  276;  13  Cal.  494.) 

In  the  argument  of  this  case  considerable  discussion  was 
had  by  counsel  relative  t^  the  rights  of  a  wife  in  her  por- 
tion of  a  donation  claim  as  to  the  matter  of  it  being  her  sepa- 
rate property,  and  it  was  claimed  by  counsel  for  plaintiff 
that  by  the  operation  of  the  donation  law  the  wife's  half  of 
a  donation  claim  is  separate  property,  and  also  that  it  is 
made  such  by  the  constitution  of  the. state.  These  questions 
are  of  great  interest  to  the  people  of  the  state,  as  they  affect 
a  large  portion  of  the  real  estate  of  the  country,  and  many  im- 
portant interests  rest  on  the  determination  of  these  questions. 
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questions.  The  general  nnderatanding  of  tfae  people  has  been 
that  the  wife's  portion  of  a  donation  claim  is  separate  prop- 
erty, and  it  has  been  generally  treated  as  such.  But  the  mat- 
ter has  not  as  yet  been  adjudicated  by  this  court,  and  we  do 
not  feel  called  upon  to  determine  it  in  this  case,  the  diseos- 
sion  of  which  is  placed  in  this  court,  as  in  the  court  below,  on 
the  statute  of  1852  abore  referred  to. 

Tfae  decree  of  the  circuit  court  will  be  sustained. 


WiL  TICHENOB»  Bespondent^  ▼.  RACHEL  KETAPP, 

Appellant 

Suit  to  Quirr  Titzjb — ^Posbkssion  mxtst  bb  IjAwwul, — ^Under  Metion  600 
of  tlu  eiril  code,  whkh  allows  any  person  in  possMrion  to  bring  a 
■oH  to  ^uiot  titter  tho  poflseiaien  of  a  parigr  to  entitle  him  to  main* 
tain  oneh  mdt,  niut  bo  lawfUL 

Appeal  from  Curry  County. 

The  facts  are  stated  in  the  opinion  of  tfae  court 
W.  W.  Thayer  and  S.  ff.  Hazard,  for  appellant 
Kiughi  J  Lord  and  B.  F.  Bonham,  for  ivapondenl 

By  the  Court,  Boisb,  J. : 

It  appears  frcnn  the  pleadings  in  this  case  that  the  respond- 
ent Tichenor  ia  the  owner  of  a  land  daim  in  Curry  county. 

Bachel  Ejmpp^  the  appellant^  owns  a  lot  whidi  joins  the 
land  daim  of  Tichenor  on  the  east;  and  the  south-east  comer 
oi  Ticheoaor^B  daim  and  the  south-west  comer  of  Badiel 
Knapp's  lot  are  oonunon.  to  bodn  parties.  The  cootroversy  be- 
tween the  partifes  is  as  to  the  location  of  this  coomer.  And  a 
strip  of  land  claimed  by  each  which  will  bdong  to  one  or  the 
other  of  the  parties  as  the  east  line  of  the  Tichenor  daim  is 
established  by  the  location  of  this  comer. 

Prior  to.  the  commencement  of  this  suit  Mra.  Eaiapp 
brought  an  action  of  fordble  entry  and  detainer  against 


206.  TioHEWOB  V.  Knapp,  [6  Or^on 

Tichenor  to  recover  froooi  Mm  this  strip  of  land,  and  obtained 
a  verdiot  and  judgment  against  him.  Tichenor  being  in  poe- 
seesion  of  this  land,  immediately,  on  the  obtaining  of  this^ 
judgment,  brought  this  suit  to  quiet  his  title  to  said  land 
against  said  Hachel  Knapp>  setting  up  title  in  himself,  and 
asking  that  ehe  be  enjoined  from  proceeding  to  enforce  said 
judgm^ent  against  him.  To  this  oomplaint  Rachel  Knapp  an- 
swered, denying  the  tilde  of  Tichenor,  and  alleging  that  she  is 
the  owner  of  the  land  in  question.  This  proceeding  is  prose- 
cuted under  section  500-  of  the  oode ;  and  the  appellant  claims 
that  this  section  does  not  apply  to  a  case  like  this,  and  does 
not  authorize  the  court  to  enjoin  the  execution  of  la  judgment 
of  forcible  entiy  and  detainer ;  that  the  judgment  shows  that 
Tl'ichenor^s  possession  is  wrongful,  and  cannot  be  made  avail- 
able, as  the  ground  on  which  a  standing  in  a  court  of  equity 
can  be  obtained;  that  to  give  a  right  of  suit  under  section 
500,  the  possession  must  be  lawful,  and  we  think  this  position 
is  correct  If  an  unlawful  possession  be  used  to  give  a  party 
a  standing  in  a  court  of  equity  to  quiet  a  title,  then  a  person 
who  is  a  tenant  of  another,  can  enter  under  his  landlord  and 
then  set  up  an  equity  in  himself  and  dispute  his  landolrd's 
tide,  and  abrogate  the  well  established  .rule  that  a  tenant  can- 
not  dispute  his  landlord's  title. 

So,  al^Q^  if  such  a  rule  prevails,  one  who  claims  aiji  equity 
in  land  can  dispossess  the  owner  of  the  legal  title  by  force, 
and  then  take  advantage  of  his  tortious  entry  to  try  hia  equity 
and  make  his  forcible  entry  and  possession  lawful;  such  a 
construction  would  encourage  entries  on  land  by  force,  and 
breakers  of  the  peace.  We  have  examine  the  evidence  in 
this  case  and  think  it  is  insufficient  to  sustain  the  plaintiff's 
bill.  The  evidence  is  conflicting,  there  being  different  sui- 
veys  showing  different  results  and  the  testimony  of  several 
witnesses,  who  swore  to  statements  of  Tichenor  to  the  effect 
that  the  south-east  comer  of  the  claim  was  at  the  mouth  of 
Gold  run  and  near  where  the  appellant  claims  it  to  be.  The 
comer  seems  to  have  been  washed  away  by  the  action  of  the 
waters  of  the  ocean,  but  the  comer  which  was  established  di- 
lectly  north  of  this^  as  another  comer  of  the  land  olaim^  ia 
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still  standing  and  recognized  by  Both  parties. aa  correct.  So 
there  is  no  apparent  difficulty  in  finding  the  correct  location 
of  the  aonth-east  corner^  by  running  a  line  south  from  this  as- 
certained and  agreed  comer.  And  we  cannot  see  any  diffi- 
culty in  determining  that  matter.  If  the  court  could  enter- 
tain this  case  under  the  statutes,  we  think  the  evidence  on  the 
part  of  respondent  is  too  uncertain  to  sustain  his  bill. 

.  From  these  considerations  it  follows  that  the  decree  of  the 
oourt  below  will  be  reversed  and  respondent's  bill  dismissed. 


BEEDGET  BRINET,  Appellant,  v.  LEWIS  M.  STAER, 

Bespondent 

NoTici  or  Affeal — Pboot  or  Sebviob  of. — In  order  to  perfect  an  ap- 
peal the  notice  of  appeal  on  its  filing  must  be  accompanied  by  proof 
of  senrioe  in  the  form  of  an  indorsement  thereon. 

fiDBic — AMBntuxtn  or  Pioor,  whsit  not  Aux>wbd. — ^A  subeequent  mak* 
ing  or  amendment  of  such  proof  can  only  bo  inade  hj  laaTO  ilzsi 
from  the  oourt  below. 


Appeai.  troah  Multnomah  Coonty. 

The  respondent  obtained  a  judgment  in  the  oonrt  below  for 
seven  thousand  four  hundred  doUarsj  on  the  twenty-eighth  of 
June,  1870.  On  the  second  day  of  July  following,  a  notioe 
of  appeal  wbb  died  with  the  clerk  oi  the  circuit  court,  but  no 
proof  of  service  thereof  was  made,  nor  was  any  indorsement 
of  service  placed  on  said  notioe.  On  the  third  day  of  Sep-, 
tember,  1870,  one  of  the  attorneys  for  th^  appellant  made  an 
affidavit  of  the  fact  that  on  tbe  second  day  of  July,  1670^  he 
served  the  notioe  of  appeal  herein  on  J.  O.  Moreland,  one  of 
respondent's  attorneys,  and  attached  that  affidavit  to  the  no- 
tioe. Bespondent's  attorneys  filed  counter  affidavits  denying 
any  such  service,  and  filed  a  motion  based  theieoiii  for  dia- 
xnissal  of  appeal. 

•  •  • 

■ 

/.  C.  Moreland,  for  the  motion. 

D.  Logan  and  W.  W.  Thayer ^  againgt 
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By  the  Courts  Pbim,  C.  J. : 

Subdivision  1  of  section  527,  page  280,  of  the  Civil  Code, 
provides  that  ''the  appellant  shall  cause  a  notice  to  be  served 
on  the  adverse  party,  and  file  the  original,  with  the  proof  of 
service  indorsed  thereon,  with  the  clerk  where  the  judgment, 
etc.,  is  entered."  Subdivision  5  of  same  section  declares  that 
''an  appeal  shall  be  taken  by  serving  and  filing  the  notice  of 
appeal  within  sixty  days  from  the  entry  of  the  judgment^'' 
etc. 

These  parts  of  that  eection  indicate  that  the  notice  of  ap- 
peal on  its  filing,  must  be  accompanied  by  the  proof  of  service 
in  the  shape  of  an  indorsement  thereon.  In  case  an  amend- 
ment is  desired,  or  further  time  required  to  perfect  the  appeal 
we  have  held  it  necessary  to  apply  to  the  court  below  for  sudh 
grant  or  permission.  In  no  event  could  an  attorney,  without 
such  leave,  by  his  act  change  the  legal  effect  of  a  paper  then 
on  the  files.  In  this  case  the  time  within  which  an  appeal 
must  be  taken  had  expired  before  any  service  appeared  upoa 
the  papers;  and  we  hold  that  without  any  leave  obtained  be- 
low, the  act  of  the  attorney  was  unauthorized,  and  of  no  ef- 
fect; and,  no  proof  of  proper  service  existing,  the  aj^Mal  is 
dsimissed. 


W.  W,  SPATJIJ)INQ,  Respondent,  v.  FRANCIS  KEN- 
NEDY, Appellant 

Lb?t— How  Made  on  Pkbsoit  al  Pbcpebtt— If  ihs  Haiids  cv  Thdd 
PxBSONS  Hativo  no  Intkbest  Trkbbin. — ^Where  aa  ofBonr  Ivriw  aa 
CKecution  upon  personal  property,  in  the  hands  of  a  third  peiMii* 
the  bailee  of  the  person  claiming  to  be  the  owner,  he  is  a  trespasser. 
He  cannot  justifj  under  such  attempted  levy  in  an  action  to  recover 
possession  of  the  property  by  the  person  so  claiming.  The  fact  that 
the  bailee  had  no  lien  in  the  property  is  not  material.  The  officer, 
when  he  llads  the  property,  which  he  suppoaes  belongs  to  the  Judg> 
ment-debtor  in  the  possession  of  third  persons,  has  no  right  to  de> 
termine  the'  right  of  possession,  ezoept  in  the  manner  provided  by; 
law. 

Appxal  from  Multnomah  CoontT*. 


Dec  IdYiS]  SfAXTLDTNo  V.  Ebwhtedy.  209 

LitoheiLthaler  imd  Simpson  were,  on  liie  ninth  of  Noven^ 
ber,  1875,  the  oiwnerB  of  a  certain  maie,  the  property  in  dis- 
pute, upon  which  tiiey  executed  a  chattel  mortgage  of  that 
date  in  faror  of  the  Granger  Market  Company.  This  mort- 
gage waa  duly  recorded  and  remained  unsatisfied  at  the  com- 
mencement of  this  action.  Subsequently  Litchenthaler  and 
Simpson  delivered  the  mare  to  the  plaintifF,  upon  a  second 
chattel  mortgage,  by  them  in  hie  favor,  executed  subsequently 
to  the  one  in  favor  of  the  Granger  Market  Company. 

In  March,  1876,  one  James  Weldi  obtained  a  judgment 
sgainst  the  Granger  Market  Company,  upon  which  an  execu- 
tion was  issued  and  placed  in  the  hands  of  Kennedy,  the  ap- 
pellant^  who  was  a  constable.  Kennedy  under  this  execution 
levied,  as  it  is  daimed,  upon  the  mare,  as  the  property  of  Ilia 
Granger  Market  Company,  by  taking  her  from  the  possession 
of  one  Stemme,  the  bailee  of  the  plaintiff  Spaulding. 
Spaulding  brought  this  action  to  recover  possession. 

On  the  trial  the  appellant  Kennedy,  to  justify  his  taking, 
offered  to  prove  the  execution  of  the  mortgage  to  the  Granger 
Market  Company,  the  judgment  in  favor  of  Welch,  and  the 
execution  and  proceedings  had  thereon  including  the  alleged 
levy  by  hionself,  having  shown  that  he  was  a  constable. 

To  the  introduction  of  the  execution  and  indorsements 
thereon,  among  other  objections  was  the  following:  ''That 
the  service  of  said  execution  should  have  been  made  on  the 
plaintiff,  he  being  in  possession  of  said  mare,''  as  provided  in 
Code,  subdivision  8  of  section  147,  ch.  1,  tit.  15.  The  court 
sustained  this  objection,  and  ruled  titiat  said  execution  was 
not  proper  evidence,  to  which  ruling  defendant  excepted 

W.  W.  Thayer,  and  B.  F.  Hamtll,  for  appellant 
Page  dk  Tocwn,  for  respondent 

By  the  Court,  Boiss,  J. : 

This  section  of  the  statute  (Civ.  Code,  subd.  8,  sea  147,) 

6  Or6go]i-^14* 
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piovideB  in  gabstanoe  that  wheie  persoiial  piopeirty  of  the 
judgmentrdehtor  capable  of  manual  deliveiy  is  not  in  poesee- 
sion  of  said  judgimenlrdebtor,  bat  in  the  ppeseseion  of  another 
person,  the  property  shall  be  attached  or  levied  on  by  leaving 
"with  such  person  a  certified  copy  of  the  writ  and  a  notice 
specifying  the  property  attached  or  levied  upon. 

The  question  presented  is^  who  was  in  the  lawful  posses- 
sion  of  this  mare  at  the  time  of  the  levy  f  It  is  contended  by 
the  appellant  that  the  mortgagee  of  personal  property  has  the 
lawful  constructive  possession  of  the  same  by  virtue  of  the 
mortgage  as  the  owner  thereof.  And  that  as  the  Granger 
Market  Company,  the  defendant  in  the  execution,  held  this 
unsatisfied  mortgage  on  the  moLie,  tfal^  lawful  possession  was 
in  them  at  time  of  the  levy. 

Whatever  may  be  the  rule  before  conditicm  broken,  it  is 
certain,  Ihat  in  this  case  by  the  terms  of  the  mortgage  and  hy 
virtue  of  our  statute  after  condition  broken,  the  Granger 
Market  Company  had  a  right  to  take  possession  of  this  mare, 
and  the  condition  of  the  mortgage  was  broken.  But  the  Gran- 
ger Market  Company  had  not  taken  possessi<»L  at  the  time  of 
the  levy,  but  the  possession  was  in  Spaulding,  and  was 
coupled  with  an  interest  as  second  mortgagee.  The  Gran- 
ger Market  Company  could  take  this  possession  from  him^ 
but  until  that  was  done  or  a  demand  made  on  him  by  them, 
his  possession  was  both  actual  and  lawfuL 

It  was  the  object  of  the  levy  to  subject  the  ri^t  of  the 
Granger  Market  Company  to  execution,  and  in  order  to  do 
so,  and  by  a  levy  and  sale,  transfer  this  right  to  an  execution 
purchaser,  the  officer  must  pursue  the  course  pointed  oat  by 
the  statute.  That  course  is  pointed  out  in  the  statute  as  fol- 
lows : 

'Personal  property  capable  of  manual  delivery  to  tiie 
sherifFy  and  not  in  the  possession  of  a  third  person,  shall  be 
attached  by  taking  it  into  his  possession.  Other  personal 
property  shall  be  attached  by  leaving  a  certified  copy  of  the 
writ  and  a  notice  specifying  the  property  attached,  with  the 
person  having  possession  of  .the  same/' 

^his  property  not  being  in  the  possession  of  the  Granger 
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Market  Company  at  the  time  of  the  levy,  the  oflBcer  oould 
not,  by  virtue  of  his  writ>  lawfully  take  it  from  the  poeaes- 
«ion  of  a  third  person  in  whose  possession  he  found  it,  and  he 
eonmkitted  a  trespass  in  so  doing.  It  is  claimed  that  this 
statute  is  simply  intended  to  protect  those  in  possession  of 
property  who  may  have  a  lien  on  it  ly  virtue  of  which  they 
may  be  entitled  to  redeem  it  This  may  be  the  object  of  the 
statute.  The  statute  provides  that  such  persons  when  sum- 
moned as  garnishees,  shall  answer  and  show  by  what  title 
ihey  hold  the  property;  but  the  sheriff  when  he  finds  the 
property  which  he  supposes  belongs  to  the  judgmentrdebtor 
in  the  poaseseion  of  third  persons  has  no  right  to  determine 
the  right  of  that  possession,  except  in  the  manner  provided 
fay  law. 

It  is  further  claimed  that  the  court  erred  in  instructing 
the  jury  to  find  for  the  plaintiff,  for  the  reason  that  the  law- 
ful ownership  of  the  plaintiff  was  denied  in  the  answer,  and 
it  was  a  question  of  fact  for  the  jury  on  the  evidence,  and 
that  the  jury  are  the  judges  of  the  weight  of  the  evidence. 

In  this  case  the  plaintiff  testified  that  he  took  possession 
of  this  mare  from  Litdienthaler  and  Simpson  on  a  subse- 
quent mortgage,  and  Stemme  testified  that  at  the  time  she 
was  taken  by  the  constable  she  was  in  his  possession,  aa  the 
bailee  of  Spaulding.  The  defendant  offers  no  evidence  to  re- 
but the  presumption  of  lawful  posse8si<m  raised  by  this  evi- 
dence, but  offered  evidence  of  his  levy  to  justify  his  taking 
possession  from  plaintiff ;  and  all  the  evidence  offered  by  de- 
fendant to  rebut  the  presumption  of  the  lawful  possession  of 
plaintiff  was  the  mortgage  to  the  Granger  Market  Company. 
It  is  acknowledged  that  the  possession  was  in  Stemme,  and  it 
would  be.  presumed  to  be  lawful,  unless  there  was  proof  to 
the  contrary.  This  evidence  would  make  a  prima  facie  case 
to  the  jury,  and  under  the  circumstances,  we  think,  the  court 
might  say,  in  the  absence  of  all  evidence  to  the  contrary,  that 
the  possession  was  proved,  and  the  defendant  having  failed 
in  his  plea  of  justification  that  the  jury  should  find  for  the 
plaintiff.  It  is  also  insisted  by  the  appellant  that  the  court 
erred  in  directing  the  jury  that  they  might  find  damages  for 
the  plaintiff.    As  this  property  was  wrongfully  taken  from 
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the  possession  of  the  plaintiff  he  would  at  any  rate  be  entitled 
to  noimiinal  damages,  and  to  such  other  damages  as  he  could 
prove.  He  proved  that  at  the  time  of  the  taking  of  the  mare 
from  him  she  was  earning  him  one  dollar  per  day.  The  ques^ 
tion  of  the  amount  of  damages  was  one  exclusively  for  the 
jury,  and  when  they  have  authority  to  find  according  to  their 
judgment  it  is  not  a  matter  of  review  in  this  court 


B.  K  LEVERICH  and  ANN  R.  LEVERICH,  Eespond- 

ents,  V.  EMIL  FRANK,  Appellant 

WiTBn»s — ^V^HAT  TiSTiMoznr  not  ADiossiBiJi  TO  IiffPBiiOH.— A  party 
being  a  witness  in  her  own  behalf  cannot  be  impeached  1^  a  letter 
written  by  her  to  another  person,  containing  language  which  would 
indicate  she  was  unchaste. 

Idem — Pabticulab  Acts  not  Admissibia. — ^The  moral  character  of  a 
witness  cannot  be  impeached  by  showing  particular  act  of  immoral 
conduct. 

Slandebt— In  Action  fob  What  Acts  of  Detendbnt  Mat  bb  Pboven. — 
In  an  action  for  slander  it  is  proper  for  the  court  to  charge  that 
the  jury  could  consider  the  acts  and  manner  of  the  defendant  at  the 
time  of  Bj^eaking  the  words  complained  ol,  both  on  the  queatton  of 
malice  and  as  to  the  amount  of  damages.  That  the  manner  and 
acts  of  defendant  at  the  time  of  speaking  the  words  complained  of, 
may  be  considered  to  explain  the  words. 

Appeal  from  Multnomah  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  H.  Effinger  and  B.  KUlen,  for  appellant 

Charles  Oardner,  A.  0.  Gibba  and  W.  B.  Gilbert,  tor  re- 
spondent 

By  the  Court,  Boisb,  J, : 

This  is  an  action  for  slander  for  words  spoken  by  defend- 
ant, saying  that  plaintiflF  Ann  R  Leverich  was  a  thief,  and 
other  words  of  like  import  The  plaintiff  recovered  a  judg- 
ment in  the  court  below,  and  the  defendant  appeals  to  this 
court 

On  this  trial  of  this  case  in  the  circuit  court  plaintiff,  Anna 
R.,  was  a  witness.  And  defendant  to  show  thather  moral  char- 
acter was  bad,  and  to  show  that  she  was  not  worthy  of  belief 
as  a  witness,  offered  in  evidence  a  letter  written  by  said  Ann 
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to  a  Mr.  Biigeell,  which  letter  defendant  claims  waB  such  as 
tended  to  show  that  said  Ann  was  unchaste.  The  court  ex- 
cluded this  letter  as  evidence,  and  the  question  is,  was  this  an 
error.  Our  statute,  page  274,  section  880,  provides:  ^'A 
witness  may  be  impeajched  by  contradictory  evidence,  or  by 
evidence  that  his  gem^ral  reputation  for  truth  is  bad,  or  that 
his  moral  chairacter  is  such  as  to  render  him  unworthy  of  be- 
lief, but  not  by  evidence  of  partiealar  wrongful  acts."  It  is 
claimed  by  the  appellant  that  character  can  be  shown  under 
this  statute  b^  proving  particular  wrongful  acts,  for  this  let- 
ter was^  as  claimed,  a  confession  of  improper  intimacy  be- 
tween plaintiff,  Ann  B.,  and  Hussell.  Character  and  reputa- 
tion are  not  syonymous  terms.  Character  is  what  a  man  or 
woman  is  morally,  while  reputation  is  what  he  or  she  is  re^ 
puted  to  be.  Yet  reputation  is  the  estimate  which  the  com- 
munity has  of  a  person's  character;  and  it  is  the  belief  that 
moral  character  is  wanting  in  an  individual  that  renders  him 
unworthy  of  belief.  That  is  to  say  that  reputation  is  evi- 
dence <>f  character,  and  if  the  reputation  is  bad  for  truth,  or 
reputation  is  bad  in  other  respects  affecting  the  moral  char- 
acter, then  the  jury  may  infer  that  the  character  is  bad  and 
the  witness  not  reliable.  General  character  has  always  been 
proved  by  proving  general  reputation.  Mr..  Greenleaf  says 
that  character  can  be  attacked  or  supported  by  proof  of  gen- 
eral reputation,  and  particular  facts  cannot  be  proven  to  af- 
fect the  character  of  the  witness,  for  the  reason  that  a  person 
is  supposed  to  be  able  at  all  times  to  support  his  general  char- 
acter by  evidence  in  its  support,  but  is  not  supposed  to  be  at 
all  times  and  without  notice  ready  to  disprove  Or  explain  cer- 
tain particular  acts.    (1  Qreenl.  sec.  461.) 

And  we  think  our  statute  has  adopted  the  same  rule  (Civ. 
Code,  sec  830,  cited  above).  There  are  also  exceptions  to 
the  charge  of  the  court  to  the  jury  which  were  argued  by  the 
counsel :  1.  The  court  charged  the  jury,  "That  they  could 
consider  the  acts  and  manner  of  the  defendant  at  the  time  of 
making  the  charges  and  speaking  the  words  complained  of, 
both  on  the  question  of  malice  and  as  to  the  amount  of  dam- 
ages the  plaintiff  was  entitled  to  recover/' 
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There  was  evidence  which  had  gone  to  the  jury  tending  to 
ahow  that  when  defendant  made  the  chaigea  and  spoke  the 
words  complained  of,  he  was  excited,  and  toc^  hold  of  the 
plaintiff,  and  tore  from  her  some  cloth  fastened  to  her  per- 
son. Such  evidence  being  properly  before  the  jury,  it  was 
proper  for  the  court  to  speak  of  it  to  the  jury,  and  say  to  them 
that  it  was  prot)er  for  them  to  consider  it.  These  acts  were  a 
part  of  the  res  gestae,  and  such  attendant  acts  may  always  be 
shown  to  a  jury  to  qualify  and  explain  the  principal  fact  (1 
Gieenl.,  sec.  108).  That  is,  acts  and  manner  may  be  shown 
to  explain  words  spoken,  or  words  may  be  shown  to  explain 
acts,  as  in  cases  of  trespass,  assault,  etc,  and  we  think  there 
was  no  error  in  making  these  statements  to  the  jury.  Hiere 
is  another  objection  to  another  part  of  the  charge  of  the  court 
The  court  said  there  may  be  cases  whete  one  extremely  sel- 
fish, imagining  his  own  interest  some  way  concerned,  Tegard- 
less  for  the  time  of  the  rights  of  others  and  of  the  proprieties 
of  life,  will  in  temporary  excitement  unjustly  and  falsely 
charge  another  with  crhne ;  or  there  may  be  cases  where  one 
habitually  a  reckless  and  careless  talker,  without  any  partic- 
ular ill  will  falsely  charges  another  with  crime.  In  these 
cases  the  law  is,  that  the  falsity  of  the  charge  raises  an  impli- 
cation of  malice  and  it  is  for  the  juiy  to  judge  of  the  degree 
of  malice  from  the  evidence; 

The  evidence  having  shown  the  defendant,  pretending  and 
perhaps  believing  that  the  plaintiff,  Ann  R.,  had  stolen  cer- 
tain articles  from  his  store  accused  her  of  it,  and  asserting 
that  she  had  them  hid  under  her  dress,  attempted  to  take 
them  from  her  in  an  immodest  and  violent  manner,  and  did 
take  from  her  certain  artides,  which  she  had  bought  and  paid 
for  at  other  stores.  We  think  the  case  was  such  on  the  evi- 
dence as  to  make  the  charge  of  the  court  in  this  respect  justi- 
fiable and  pertinent,  for  the  juiy  on  the  questions  of  malioe 
and  damages  have  a  right  to  consider  the  motives  and  conduct 
of  the  defendant  in  speaking  the  words.  We  have  considered 
all  the  questions  raised  by  this  bill  of  exceptions  and  do  not 
find  any  error. 

The  judgment  of  the  court  below  will  therefore  be  affirmed. 
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JAMES  B.  CBOSSEN,  Appellant,  v.  WASCO  COUNTY, 

Respondent 

JiiLOB^  CkXKFBNBAnoir  or.-^A  sherifT  may  Appoint  a  jailor  for  whose 
acts  he  shall  be  responsible,  but  there  is  no  law  requiring  the  coun- 
ty to  pay  for  the  services  of  such  jailor. 

Appsai.  from  Wasoo  Counly. 

The  facts  are  stated  in  the  opinion  of  the  oourt 

B.  Wiiten  and  N.  H.  Oatea,  tor  appellant 

L.  B.  Ison,  Prosecuting  Attorney,  for  respondentb 

By  the  Courts  Pbim,  C.  J. : 

This  was  an  action  brought  by  appellant  as  the  sherifp  of 
Wasoo  coupty,  to  i^cover  compensation  for  the  services  of  his 
jailor.  It  is  alleged  in  the  complaint  that  subsequent  to  the 
election  of  plaintiff  to  the  office  of  sheriff  of  said  county, 
\uid  prior  to  the  commencement  of  this  action,  there  were 
confined  in  the  county  jail  of  said  county  from  one  to  three 
prisoners;  and  in  order  to  guard  them  properly,  he  had  to 
appoint  and  keep  a  jailor  for  a  period  of  four  months.  That 
the  eervices  of  said  jailor  were  reasonably  worth  seyenty-five 
dollars  per  month,  amounting  in  the  aggregate  to  three  hun- 
dred dollars.  That  said  amoimt  is  legally  chargeable  to  and 
due  from  defendant  The  plaintiff  had  presented  said  claim 
to  the  county  commissioners  of  said  counly  for  allowance, 
and  that  the  same  has  been  disallowed  and  rejected  by  them. 
To  this  complaint  the  respondent  demurred,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  court  below  sustained  the  demurrer,  and  ren- 
dered judgment  against  plaintiff  for  costs  and  disbursements, 
from  which  judgment  he  has  appealed. 

The  question  presented  on  this  appeal  is  whether  the 
sheriff  of  Wasoo  county  is  entitied  under  the  laws  of  the  state 
to  recover  a  reasonable  compensation  from  the  county  for  the 
services  of  the  person  appointed  by  him  to  be  keeper  of  the 
county  jail.    We  think  not     Section  995  of  the  Civil  Code 
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. » 

provides  that  the  sheriff  may  appoint  a  keeper  of  the  county 
jail,  to  be  d^iominated  the  jailor,  for  whose  acts  as  suchf  he 
is  responsible.  The  authority  to  appoint  given  by  this  section 
is  relied  upon  by  appellant  as  implied  authority  to  receive 
compensation  for  services  perforined  under  the  appointment. 
But  it  will  be  seen  that  section  962  also  provides  that  a 
sheriff  may  appoint  a  deputy,  for  whose  acts  he  shall  in  a  libs 
manner  be  responsible.  Now,  if  he  is  entitled  to  compensa- 
tion for  the  services  of  his  jailor  by  virtue  of  his  authority 
over  him,  why  may  he  not  by  the  same  reasoning  claim  com- 
pensation for  the  services  of  his  deputy?  No  provision  of 
statute  has  been  pointed  out,  and  we  apprehend  none  can  be, 
requiring  the  counties  to  pay  for  such  services. 
The  judgment  of  the  court  below  ia  affinned. 
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THE  BOARD  OF  CANAL  AND  LOCKS  COMMIS- 
SIONERS, Respondents,  v.  THE  WILLAMETTE 
TRANSPORTATION  AND  LOCKS  COMPANY, 
Appellants. 

RnCBDT — ^AOT  OBBATINO  CaHAL  COMIOBSIONKBS — ^ENTOBOBD    BT    MANDA- 

in78. — ^The  writ  of  mandanms  is  the  proper  remedy  to  compel  the 
owneTB  of  steamboats  and  other  water  craft  to  furnish  certified  lists 
of  the  tons  of  freight  and  number  of  passengers  passed  through  the 
locks  as  prescribed  by  section  12  of  the  act  entitled-  "An  Act  to  pro- 
ride  a  Board  of  Oanal  Commissioners/'  etc.^  approved  October  19, 
1S76. 

LOOXSLAIITX  AVTHOBITr — ^RSOULATKXN   P&BSCBIBED    OOKCXIinNO    WATER 

Cbavt. — The  regulation  provided  by  section  12  of  the  act  creating 
canal  commissioners  is  a  reasonable  regulation  imposed  upon  the 
owners  of  steamboats  and  other  water  craft,  in  behalf  of  the  publio^ 
and  is   within  the  power  of  the  legislature. 

Innc. — ^Appellant  being  an  incorporated  company,  with  the  right  of  hav^ 
ing  the  power  of  eminent  dcmiain  exercised  in  its  behalf,  and  be- 
ing the  owner  of  boats  engaged  in  carrying  freight  and  passengers 
for  hire  upon  the  waters  of  a  navigable  river  in  which  the  publie 
have  a  proprietary  interest,  is  subject  to  regnlatioiis  by  legislative 
authority,  in  behalf  of  the  public 

lomc. — The  fact  that  the  appellants  own  the  canal  and  locks,  and  that 
no  tolls  are  collected  or  charged  against  their  boats,  does  not  except 
them  from  the  regulation  prescribed  by  the  act.  They  are  subject 
to  like  regulations  as  other  owners  whose  boats  pass  through  such 
eanal  and  locks. 

Appxai.  from  Multnomah  County.    The  facts  aie  stated 
in  the  opinion  of  the  ootirt 

Wm.  Strong  and  W.  H.  Efjinger,  for  appellant : 

Onr  first  position  is  that  the  facts  stated  in  this  petition 
6  Oregon]  (  219  ) 
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are  not  sufficient  to  entitle  the  party  to  Uie  remedy  sou^L 
This  petition  is  br6ug}it  nitielt  section  583  of  the  civil  code, 
which  only  authorizes  the  writ  to  issue  to  an  inferior  court, 
corporation,  board,  office  or  person,  to  compel  the  perform- 
ance of  an  act  which  the  law  specially  enjoins  as  a  duty  re- 
sulting from  an  office,  trust  or  station. 

This  whole  proceeding  is  based  upon  the  assumption  that 
sec.  12  of  the  act  creating  the  board  of  canal  commissioners, 
approved  October  10,  1876,  has  imposed  a  duty  upon  the 
owners  of  boats  using  the  locks  and  canal  which  can  be  en- 
forced by  a  mandamus.  Even  where  such  a  duly  lawfully 
imposed  upon  the  owners  of  vessels,  it  is  not  a  duty  resulting 
from  an  office,  trust  or  staticm ;  it  results  from  their  being  the 
owners  of  property  and  engaged  in  transporting  freight  and 
passengers  through  the  locks ;  that  is,  from  being  the  owners 
of  particular  property  engaged  in  a  particular  business.  The 
exercise  of  this  power  of  the  court  can  only  be  set  in  motion 
upon  the  petition  of  the  party  beneficially  interested.  (Code, 
sec  384.)  Is  the  state,  whom  the  petitioners  professedly 
represent,  such  a  party  ? 

In  the  particular  provisions  of  section  19  of  the  act  of  Oo- 
tober  19^  1876,  perhaps  the  owners  of  the  canal  and  locks 
may  be  interested;  but  they  have  it  in  their  power  to  ascer- 
tain the  facts  as  to  the  number  of  tons  freight  and  the  num- 
ber of  passengers  carried  through  the  locks  without  applying 
to  the  court  for  its  assistance.  They  may  require  satisfactory 
information  before  permitting  the  boat  to  enter  or  pasft 
through.  It  is'  provided  in  section  583  of  the  code,  that  the 
writ  shall  not  be  issued  in  any  case  where  there  is  a  plain, 
speedy  and  adequate  remedy  in  the  ordinary  course  of  law. 
But  how  does  the  state  have  such  an  interest  in  knowing  the 
number  of  tons  freight  and  the  number  of  passengen  which 
pass  through  the  locks?    (See  42  Md.  203.) 

The  preamble  and  title,  as  well  as  the  entire  body  of  the 
act  of  October  19,  1876,  show  that  its  object  and  the  inten- 
tion of  the  legislature  in  passing  it  was  to  put  a  oonstmo* 
tion  upon  the  act  of  October  21,  1870,  entitled  "An  act  to 
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appropriate  funds  for  the  confitruction  of  a  steamboat  canal 
at  the  Willamette'  Falls,"  and  also  to  provide  special  modes 
and  new  penalties  for  enforcing 'that  construction.  This  act. 
of  October  21,  1870,  has  been  adjudged  by  the  supreme  oonrt 
of  this  state  to  be  a  contract  (Ooldamith  v.  Brown,  5  Or. 
418,) 

The  state,  therefore,  if  interested  in  these  proceedings  at 
all,  is  interested  as  a  party  to  a  contract,  and  the  commission- 
ers of  the  canal  appointed  under  this  act  of  October  19,  1876, 
lepresent  the  state  as  a  contractor  and  not  as  a  sovereignty  in 
this  matter  of  the  canal  and  locks.  This  does  not,  it  seems  to 
ns,  give  the  plaintiff  in  this  petition  the  right  to  set  in  motion 
the  special  po^vers  of  the  court  to  issue  this  writ.  The  state 
is  not  beneficially  intereste<l  in  the  issuing  a  mandamus, 
when  it  has  plain,  adequate  and  complete  remedy  by  due 
course  of  law«  States,  as  contractors,  are  bound  the  same  as 
individuals.  Under  our  constitution,  or  any  other  free,  fun- 
damental law,  a  state  cannot  construe  and  enforce  its  con- 
tracts by  virtue  of  its  powers  of  sovereignty.  It  must  resort 
to  the  ordinary  lawB,  the  same  as  a  citizen.  (18  Cal.  590; 
47  Me.  18fl ;  2  Beariey  N.  J.  81.) 

The  answer  in  this  case  shows  that  the  defendant  owns  the 
boats,  and  owns  the  canal  and  locks,  which  it  holds  for  the 
use  of  its  own  boats  as  a  part  of  its  line  of  transportation 
upon  the  Willaioette  river,  above  and  below  the  falls;  and 
farther,  that  no  tolls  are  charged  or  payable  on  the  boats,  so 
that  the  state  has  not  even  the  claim  of  its  alleged  contract  to 
excuse  the  calling  for  this  information,  as  the  state  is  only  in- 
terested, if  at  all,  in  the  toll-paying  freight  which  passes 
through  the  locks.  There  is  nothing  to  prevent  the  owners  of 
the  locks  from  carrying  freight  for  nothing  if  they  choose. 
(21  Pa-  131.) 

This  is  merely  an  attempted  interference  with  the  private 
business  of  the  defendant,  and  is  not  within  the  scope  of  legi- 
timate legislation.  Counsel  for  plaintiff,  in  the  court  below, 
virtually  abandoned  all  claim  of  right  to  the  ezercise  of  the 
power  on  the  part  of  the  legislature  to  pass  a  law  of  this  na- 
tors  under  any  other  constitutional  authority  except  the  po- 
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lioe  power  of  the  state.  This  power,  which  has  been  dJOBt- 
cised  under  all  govemmente,  is  variously  defined  by  law  writ- 
ers. 

Blackstone  defines  it  to  be  *^^e  due  regulation  and  domes- 
tic order  of  the  kingdom,  whereby  the  inhabitants  of  a  state^ 
like  the  members  of  a  well-governed  family,  are  bound  to  con- 
form their  general  behavior  to  the  rules  of  propriety,  good 
neighborhood  and  good  manners  and  to  be  decent,  industrious 
and  inoffensive  in  their  respective  stations."  (4  Com.  162.) 
It  is  defined  by  Jeremy  Bentham  in  his  works:  ^TPolice  is 
in  general  a  system  of  precaution,  either  for  the  prevention 
of  crime  or  of  calamities.  Its  business  may  be  distributed 
into  eight  distinct  branches:  1.  'Police  for  the  prevention  of 
offenses ;  2.  Police  for  the  prevention  of  calamitieB ;  3.  Po- 
lice for  the  prevention  of  epidemic  diseases;  4.  Police  of 
charity ;  5.  Police  of  interior  communications ;  6.  Police  of 
public  amusements;  7.  Police  for  recent  intelligence;  8.  Po- 
lice for  registration.'* 

These  definitions,  among  the  oldest  that  have  been  given  of 
this  power,  and  of  the  subjects  of  legislation  to  which  it  is  ap* 
plicable,  do  not  specifically  treat  of  it  as  materially  inter- 
fering with  the  use  of  property  by  its  owner. 

Judge  Cooley,  in  his  Constitutional  Limitations^  defines 
it:  "The  police  of  a  state,  in  a  comprehensive  sense,  em- 
braces its  system  of  internal  regulation,  by  whidi  it  is  sought 
not  only  to  preserve  the  public  order,  and  to  prevent  offenses 
against  the  state,  but  also  to  establish  for  the  intercourse  of 
citizen  with  citizen  those  rules  of  good  manners  and  good 
neighborhood  whidi  are  calculated  to  prevent  a  conflict  of 
rights  and  to  insure  to  each  the  uninterrupted  enjoyment  of 
his  own,  so  far  as  is  reasonably  consistent  with  a  like  enjoy- 
ment of  rights  by  others."  (Cooley  Const  LinL  572,  n. 
1.)  $ut  acts  which  can  only  be  justified  on  iiie  ground  that 
they  are  police  regulations,  must  be  so  clearly  necessaiy  ^to 
the  safety,  comfort  or  well-being  of  society  or  so  imperatively 
required  by  the  public  necessity,  that  they  must  be  taken  to 
be  impliedly  excepted  from  the  words  of  the  constitutional 
provision."     {People  v.  J.  £  M.  P.  B.  Co.,  9  Mich.  286.) 
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It  must  appear,  fiist^  that  plaintifF  has  a  dear  legal  right 
to  the  performanoe  of  the  particular  act  or  duty  at  the  hands 
of  the  defendant;  and,  second,  that  the  law  affords  no  ade- 
quate remedy.  (High,  on  Ex.  Legal  Bem.,  sea  10,  and 
notes;  Id.  sea  12-22,  and  notes.)  The  tendency  of  the 
ooorts  of  the  United  States  is  to  adhere  to  the  well-established 
rules  of  the  common  laws.  (Id.,  sec.  30.)  It  is  not  a  proper 
process  for  the  enforcement  of  rights  resting  in  contract. 
(Id.,  sea  25,  and  notes;  Id.,  sec.  28.)  Duties  imposed  on  a 
corporation  by  contract  will  not  be  enforced  by  mandamus. 
(Id.,  sea  821;  16  Ohio  St  308.)  The  ri^t  of  property 
does  not  derive  its  origin  from  constitutions;  it  is  above  and 
beyond  all  constitutions.  (Cooley  on  Con.  Lim.  86,  354;  18 
Wend.  328.)  Due  process  of  law,  due  course  of  law,  and  the 
law  of  the  land,  all  mean  the  same  thing.  (Cooley  on  Con. 
Lim.  851.)  Forfeitures  of  rights  and  property  cannot  be  ad* 
judged  by  legislative  act    (Id.  362.) 

Laws  attempting  to  ccmtrol  parties  as  to  the  manner  in 
which  diey  shall  use  their  property  are  not  binding.  (Id.385.) 
A  statute  which  selects  particular  individuals  from  a  class  or 
locality  and  imposes  upon  them  special  obligations  frcmi 
which  others  in  the  same  locality  or  class  are  exempt,  is  un-* 
constitutionaL  (Id.  890  and  notes;  Whalletf^s  Heirs  v.  K&nr 
nedy,  2  Yei^.  554.)  'No  man  has  a  right  to  judge  in  his  own 
cause.  (Cooley  on  Con.  Lim.  410.)  It  is  not  within  the 
legislative  authority  to  empower  a  man  to  judge  for  himself. 
(Id.  412.)  Police  regulations  do  not  extend  to  an  amend- 
ment of  the  charter,  or  the  curtailment  of  the  corporate  fran- 
chise. (Id.  576,  and  notes;  5  Hill,  209;  7  How.  283;  20 
CaL  584;  11  Pet  102;  12  How.  299.) 

The  contract  between  tiie  govemmeut  and  a  coiporation 
created  by  its  charter,  is  to  be  construed  upon  the  same  prin- 
ciples which  are  applied  to  a  contract  between  individuals. 
(Stale  V.  Noyes,  47  Me.  189.)  It  is  immaterial  whether  the 
instrument  by  which  the  public  faith  is  pledged  is  in  terms 
a  contract,  or  in  form  a  mere  legislative  enactment;  in  either 
case  it  is  equally  a  contract  within  the  meaning  of  the  con- 
stitution. (Bridge  Go.  v.  Hoboken  &  Co.,  2  Beas.  N.  J.  81.) 
An  act  cannot  govern  the  decision  of  a  ^ase  which  is  based  on 
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a  contract  made  prior  to  the  passage  of  the  act    (Weatver  v. 
MaiUet,  16  La.  An.  895;  30  CaL  148.) 

W.  W.  Thayer  and  Strahan  &  Burnett,  for  respondent. 

The  only  question  in  the  case  for  determination  is  the 
validity  or  invalidity  of  the  act  of  the  legislature  before  men- 
tioned. It  involves  the  authority  of  the  legislature  to  require 
the  appellant  and  other  owners  of  steamboats  who  use  the 
oanal  and  locks  at  Oregon  City,  to  furnish  a  list  of  the  tons  of 
freight  and  number  of  passengers,  as  in  said  act  specified. 
The  enterprise  of  building  the  canal  and  locks  was  intended 
as  a  public  benefit  and  undertaken  as  a  public  necessity.  It 
had  its  origin  with  the  legislature.  That  legislature  appro- 
priated funds  out  of  the  internal  improvement  fund  to  aid  in 
their  construction.  One  of  the  conditions  upon  which  the  ap- 
propriation was  made  was  that  the  locks  company  should  pay 
to  the  state  ten  per  centum  of  the  net  profits  arising  from 
the  tolls  collected  for  freight  and  passengers  passing  through 
the  canal  and  locks,  which  should  become  a  part  of  the  ccmu- 
mon  school  fund.  (Laws  of  1870,  16.)  The  same  act  lim- 
its the  price  for  toUs  fmd  provides  in  favor  of  an  appropria- 
tion forever  of  the  works  by  the  state  at  the  end  of  twenty 
years  upon  payment  to  the  ''said  corporation  the  aotoal  value 
thereof." 

In  view  of  these  various  provisions^  it  can  hardly  be  eon- 
tended  that  the  act  of  1870  was  a  mere  private  grants  and 
beyond  legislative  control  or  interference.  The  object  and 
design  of  the  act,  its  various  provisions,  and  the  reasons 
which  induced  the  legislature  to  adopt  it,  clearly  indicate  a 
purpose  to  secure  to  the  public  the  unobstructed  navigation 
of  the  Willamette  river  for  all  future  time,  constructing  and 
maintaining  the  canal  and  locks  tended  to  facilitate  the  trans^ 
portation  of  the  products  and.  merchandise  which  affected  the 
interests  of  the  larger  portion  of  the  population  of  Oregon. 
It  was  a  public  enterprise  set  on  foot  by  public  sentiment, 
carried  on  by  public  aid,  and  set  apart  and  devoted  to  public 
use. 

In  Munn  &  Scott  v.  People  of  IllinoiSy  the  supreme  court 
of  the  United  States  held  that  all  property  which  is  affected 
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with  a  public  intereBt,  ceases  to  be  juris  privati,  only,  and 
becomes  subject  to  regalation  for  the  public  benefit,  and  prop- 
erty is  affected  with  a  public  interest  whenever  it  is  devoted 
to  such  use  as  to  make  it  of  public  consequence  and  to  di- 
rectly affect  the  public  at  large.  (Am.  Law  Beg.,  SepL 
1877,  p.  626;  4  Otto,  118.) 

If  that  principle  is  correct,  then  there  can  be  no  question 
in  regard  to  the  canal  and  locks  being  the  subject  of  legis- 
lative control.  But  the  case  last  referred  to  goes  much  far- 
ther, for  it  renders  private  property  the  subject  of  r^ulation 
for  Ihe  public  benefit  whenever  its  owner  devotes  it  to 
such  use  as  to  make  it  of  public  consequence,  and  to  directly 
affect  the  community  at  large.  Then  a  priori  should  prop- 
erty of  great  public  consequence,  brought  into  existence  by 
legislative  action,  for  the  public  benefit,  materially  affecting 
the  public  at  large,  and  held  by  a  parfy  owing  its  origin  to 
l^slative  aiithority.  There  are  no  limits  to  legislative 
power  except  those  contained  in  the  constitution  of  the 
United  States  and  of  the  state. 

As  long  as  the  legislature  steers  clear  of  the  inhibiticMOB 
contained  in  those  instruments,  its  acts  are  absolute  and 
uncontrollable,  and  it  cannot,  we  submit,  be  successfully 
maintained  that  any  of  the  provisions  of  the  act  of  1876, 
regulating  the  use  of  the  canal  and  locks^  trenches  in  the 
least  d^ree  upon  any  prohibition  contained  in  either  oo(n* 
stitution ;  it  impairs  no  contract^  for  the  state  reserved  o&t* 
tain  rights  in  the  act  of  1870,  with  respect  to  that  notorious 
institution,  among  which  is  the  right  to  appropriate  it  as 
before  mentioned.  As  incident  to  that  right,  has  not  the 
legislature  authority  to  preserve  statistical  information  as  to 
the  number  of  tons  of  freight  and  number  of  passengers 
that  pass  through  it  upon  the  various  steamboats  employed 
in  navigating  the  Willamette  ?  Has  not  the  public  the  right 
to  be  informed  as  to  its  importance}  How  else  could  it  be 
ascertained  as  to  whether  or  not  it  would  be  soimd  policy 
to  appropriate  it  and  pay  therefor  its  appraised  value?  Is 
the  exercise  of  such  authority  any  more  arbitrary  than  to 
require  that  a  taxpayer  furnish  a  sworn  list  of  his  property 
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for  the  purposeB  of  taxation,  or  an  inhabitant  to  give  the 
nxtmber  and  names  of  the  membere  of  his  family  for  the  oen- 
sus,  and  may  it  not  be  about  as  important  t  (46  Cal.  589 ; 
11  Pet  102.)  Again,  the  state  is  entitled  to  ten  per  oentum 
of  the  net  earnings  of  the  institution.  Should  it  not  there* 
fore  have  authority  to  adopt  measures  to  ascertain  the  proly 
able  amount  of  those  earnings  t  It  is  no  more  than  providing 
a  mode  of  evidence. 

The  appellant  claims  to  own  the  canal  and  looks ;  whether 
as  a  matter  of  fact  it  does  or  not  makes  no  difference,  as  it 
could  only  take  the  title  thereto  subject  to  all  the  conditicms 
imposed  by  the  act  of  1870  upon  the  original  company.     (4 
Otto.  155,  164.)       That  is  a  public  act,  and  every  one  is 
bound  to  take  notice  of  its  provisions.      But  we  deny  the 
right  of  the  Willamette  Falls  Canal  and  Locks  Coi  to  sell 
the  canal  and  lodes.   We  submit  that  said  act  of  1870  cannot 
be  construed  so  as  to  authorize  it  to  sell  out  the  work;  tbe 
grant  was  to  that  company;  it  was  that  company  that  was 
limited  in  its  chaiges  of  tolls,  and  to  that  company  the  state 
was  to  pay  the  appraised  value  in  event  it  appropriated  it; 
the  payment  of  the  ten  per  centum  net  earnings  is  to  "be 
made  by  that  company ;  and  that  company  alone  undertook 
the  performance  of  the  conditions  upon  which  the  grant  was 
made,  and  which  conditions  were  perpetual ;  it  was  a  per- 
sonal trust  imposed  upon  the  Willamette  Falls  Canal  and 
Locks  Company,  and    no   other   corporation  can  be  substi- 
tuted in  its  place  without  the  consent  of  the  state  of  Or^oo. 
(2  Otto,  237,  and  cases  cited.)  If  we  are  correct  in  this  view, 
then  the  appellant's  plea  that  it  owned  not  only  the  said 
steamboats,  but  also  the  canal  and  locks,  is  shaoL      Bat  ad« 
mitting  that  it  owns  the  canal  and  locks,  that  it  has  become 
substituted  in  the  place  of  the  original  company,  are  not  its 
relations  with  the  state  the  same  as  those  of  the  former 
company  ?     Or  will  it  be  contended  that  it  was  in  the  power 
of  the  Willamette  Falls  Canal  and  Locks  Company,  by  a  sale 
of  its  franchise  and  property  rights,  without  the  assent  of  the 
state,  to  destroy  in  effect  the  conditions  upon  whidb  the  grant 
was  made,  and  the  obligations  which  constituted  the  ooiiaid* 
eration  of  itt 
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By  the  Cottrt,  Pbim,  C,  J. : 

This  proceeding  was  commenoed  in  the  drcoit  court  of 
Multnomah  county,  to  compel  appellant^  as  the  owner  of  cer- 
tain steamboats,  by  writ  of  mandamus  to  furnish  the  secre- 
tary of  the  board  of  canal  commissioners  with  a  list  of  the 
tons  of  freight  and  number  of  passengers  passed  through  said 
canal  and  locks,  as  pi^eseribed  by  section  12  of  an  act  enti- 
tled ''An  act  to  provide  a  board  of  canal  conunissioners  for 
the  canal  and  locks  at  the  Willamette  Falls,  and  to  otherwise 
regulate  the  passage  of  steamboats  and  other  water  craft 
through  the  same,*'  approved  October  19,  1876.  (Ses.  L., 
1876,  14.) 

A  demurrer  was  interposed  to  the  petition  and  writ,  by 
appellant,  on  the  ground  that  they  do  not  contain  a  state- 
ment of  facts  sufficient  to  entitle  respondent  to  the  writ. 
This  application  is  based  upon  section  583  of  the  civil  code, 
which  authorizes  the  writ  ''to  be  issued  to  any  inferior 
courts  corporation,  officer  or  person,  to  compel  the  perform- 
ance of  an  act  which  the  law  specially  enjoins  as  a  duty,  re- 
sulting from  an  office,  trust  or  station."  Section  12  of  an 
act  entitled  an  act  to  provide  a  board  of  canal  commission- 
ers, etc,  approved  October  19,  1876,  provides  that  "it  shall 
be  the  duty  of  boat  owners,  using  the  said  locks,  to  make  out 
two  certified  lists  of  tons  of  freight  and  number  of  passengers 
passing  through  the  said  locks,  which  lists  are  to  be  tendered, 
one  to  the  agent  of  the  locks  company,  and  one  to  the  secre- 
tary of  the  board  of  canal  commissioners,  and  by  both  pre- 
served for  reference,"  etc 

Section  16  of  said  act  provides  that  "the  board  shall  an- 
nually certify'  to  the  secretary  of  state  the  number  of  tons 
of  freight  and  the  number  of  passengers  passing  through 
said  locks,  *  *  *  to  the  end  that  knowledge  of  the  receipts 
of  the  said  locks  company  may  be  authoritatively  had." 
While  it  is  admitted  by  appellant  that  section  12  of  said 
act  imposes  a  duty  upon  all  boat  owners,  who  may  pass 
their  boats  through  said  locks,  to  furnish  a  list  of  freight 
and  passengers,  as  therein  provided,  yet  it  is  claimed  that 
such  duty  cannot  be  enforced  by  the  writ  of  mandamus, 
because  it  is  not  a  duty,  as  they  contend,  resulting  from  an 
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office,  trust  or  station,  within  the  meaning  of  section  583  of 
the  code.  By  reference,  to  Webster's  Dictionary,  we  find 
that  the  word  station  is  defined  to  mean  employment^  occupa- 
tion or  business. 

Steamboats,  when  engaged  in  the  transportation  of  freight 
and  passengers  upon  a  navigable  stream  for  hire,  are  com- 
mon carriers,  whidi  is  a  business  in  which  the  public  has  an 
interest.  And  the  owners  of  boats  engaged  in  such  business 
may  be  said  to  occupy  a  sort  of  public  office,  station  or  bus- 
iDess,  upon  whom  the  legislature  in  the  exercise  of  its  sover- 
eign power  haa  seen  fit  to  impose  this  regulation  in  behalf 
of  the  public  And  we  see  no  reason  why  such  regulation 
may  not  be  enforced  by  this  writ,  for  the  want  of  any  other 
adequate  remedy. 

In  the  state  of  Illinois  it  has  been  held  to  be  the  proper 
remedy  to  compel  a  railway  company  to  deliver  to  a  partic- 
ular warehouse  or  grain  elevator  grain  consigned  thereto  in 
bulk  along  the  line  of  said  railway.  The  right  to  relief  in 
such  cases  is  based  upon  the  duty  or  obUgation  of  such  com- 
panies to  perform  such  duty  as  common  carriers,  and  the 
want  of  any  other  adequate  remedy.  (0.  dk  N.  W,  R,  R, 
,Co.  V.  State  of  IlKnois,  56  HI.  666.) 

But  it  is  further  claimed  by  counsel  on  behalf  of  appellant 
Aat  section  12  of  the  act  of  1876,  which  imposes  the  regu- 
lation in  question  upon  the  owners  of  steamboats  and  other 
water  craft,  is  an  unwarranted  attempt  on  the  part  of  the 
legislature  to  interfere  with  private  business,  and  is  not 
within  the  scope  of  legitimate  legislation,  and  therefore 
should  be  treated  as  void.  The  position  of  the  appellant  is 
based  upon  the  theory  that  the  locks  as  well. as  the  steam- 
boats in  question  are  the  private  property  of  th©  appellant, 
and  therefore  subject  only  to  its  control  and  private  man- 
agement, the  same  as  any  other  private  business,  without  re- 
gard to  such  regulations  as  may  be  imposed  by  the  legislature 
in  behalf  of  the  public  This  theory,  we  think,  is  not  well 
founded,  either  in  law  or  fact 

To  say  nothing  of  the  assistance  granted  by  the  state  by 
the  passage  of  an  act  entitled  "An  act  to  appropriate  funds 
for  the  construction  of  a  steamboat  canal  at  the  Willamette 
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Falls,"  approved  October  21^  1870,  we  £nd  that  the  canal 
and  locks  were  (Constructed  by  a  ocnnpany  incorporated  and 
organized  under  the  laws  of  the  state  for  that  purpose. 
They  were  constructed  upon  the  waters  of  a  naviga- 
ble stream,  in  which  the  public  have  an  interest.  The  ri^t 
of  eminent  domain  has  been  put  forth  in  its  behalf  by  the 
state,  through  which  private  as  well  as  public  property  has 
been  condemned  and  appropriated  to  its  use.  It  has  been 
placed  in  the  possession  of  an  important  and  valuable  fran- 
chise not  possessed  by  other  private  individuals.  In  fact, 
it  may  be  said  to  have  been  placed  in  the  possession  of  a 
valuable  property  '^standing  in  the  very  gateway  of  com- 
meroe,"  which  not  only  '^affects  a  great  public  interest,'' 
but  in  which  the  ^'public  have  a  proprietary  interest  as  a  part 
owner." 

In  such  matters  we  are  not  aware  of  any  limitation  up<m 
the  legislative  power  of  a  state,  except  such  as  are  imposed 
by  the  constitutions  of  the  United  States  and  this  state; 
and  no  particular  provision  in  either  of  those  instruments 
has  been  pointed  out  by  counsel  on  behalf  of  appellant  by 
which  the  legislation  in  question  is  prohibited.  Under  our 
fundamental  law,  as  we  understand  it,  every  state  has  the 
right  to  exercise  the  power  of  sovereignty  within  the  limits 
of  its  dominion;  that  is  to  say,  the  power  to  govern  men 
'  and  things  within  such  limits ;  and  it  is  by  virtue  of  this 
power  that  it  legislates,  and  its  authority  to  make  regula- 
tions of  commerce  is  as  absolute  as  its  power  to  pass  health 
laws,  except  in  so  far  as  it  has  been  restricted  by  the  con- 
stitution of  the  United  States.  (Lie.  Cas.  6  How.  U.  S. 
688.) 

In  Munn  dk  Scott  v.  The  State  of  Illmoia,  Mr.  Chief  Jus- 
tice Waite,  in  speaking  of  these  powers,  says:  "Under  these 
powers  the  government  regulates  the  conduct  of  its  citizens 
one  towards  another,  and  the  manner  in  which  each  shall 
use  his  own  property  when  such  regulation  becomes  neces- 
sary for  the  public  good.  In  their  exercise  it  has  been 
customary  in  England  from  time  immemorial,  and  in  this 
country  from  its  first  colonization,  to  regulate  ferries,  com- 
mon  carriers,  hackmen,   bakers,   millers,   wharfingers,   inn- 
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keepers,  etc.,  and  in  so  doing  to  fix  a  maximum  of  charges  to 
be  made  for  services  rendered,  acoonmiodations  famished, 

and  articles  sold.     To  this  day,  statutes  are  to  be  found  in 

• 

many  of  the  states  upon  some  or  all  of  these  subjects,  and 
we  think  it  has  never  yet  t^en  successfully  contended  that 
such  legislation  came  within  any  of  the  constitutional  pro- 
hibitions against  the  interference  with  private  property.'' 
In  this  connection,  he  further  says  that  "when  private 
property  is  effected  with  a  public  interest^  it  ceases  to  be 
juris  privati  only,  *  ♦  ♦  but  becomes  dothed  with  a  pub- 
lic interest  when  used  in  a  manner  to  make  it  of  a  public 
consequence^  and  affects  the  community  at  large.  When 
therefore  one  devotes  his  property  to  a  use  in  which  the 
public  has  an  interest^  he,  in  effect,  grants  to  the  public  an 
interest  in  that  use,  and  must  submit  to  be  controlled  by 
the  public  for  the  common  good,  to  the  extent  of  the  in- 
terest he  has  created."  (Mtmn  dc  Scott  v.  The  State  of  lUir 
rune,  4  Otto,  125.) 

Thus  appellant  having  been  the  owner  of  certain  steam- 
boats engaged  in  the  transportation  of  freight  and  pas- 
sengers^ for  hire,  upon  the  waters  of  a  navigable  river  in 
which  the  public  have  a  proprietary  interest  as  part  owner, 
and  having  devoted  its  said  boats  to  a  use  in  which  the  pub- 
lic have  an  interest,  it  must  submit  to  such  commertsial  f^u- 
lations  as  may  be  imposed  by  legislative  authority  for  the 
public  good. 

The  regulation  imposed  by  section  13  of  said  act,  we 
think  is  a  reasonable  one,  and  not  beyond  the  scope  of 
legitimate  legislation.  But  it  is  further  ui^ged  on  behalf  of 
appellant  that  it  is  a  private  corporation  duly  incorporated 
under  the  laws  of  the  state  for  the  purpose,  among  other 
things,  of  canying  on  the  business  of  navigating  the  waters 
of  the  Willamette  river,  with  steamboats  and  other  water 
craft,  for  the  transportation  of  freight  and  passengers  for 
hire,  and  that  since  the  first  day  of  January,  1876,  it  had 
been  engaged  in  said  business;  and  that  ever  since  the 
eighth  day  of  March,  1876,  it  has  been  the  sole  owner  of 
said  canal  and  locks,  which  it  holds  for  the  use  of  its  own 
boats  as  part  of  its  line  of  transportation   upc»L  said   river. 
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above  and  below  the  falls;  and  that  no  tolls  are  diarged  or 
payable  on  said  boats^  or  freight  and  passengers  shipped 
therein,  and  passed  through  said  canal  and  lock& 

To  this  proposition  of  appellant  we  have  to  say  that  not^ 
withstanding  the  said  canal  and  locks  may  now  be  and  have 
been  owned  by  appellant  ever  since  the  eighth  day  of  March, 
1876,  nevertheless  we  are  of  the  opinion  that  it  is  subject 
to  the  regulation  in  question,  and  is  obliged  to  furnish  certi- 
fied lists  of  the  amount  of  freight  and  the  number  of  passen- 
gers carried  through  the  same  on  its  boats,  the  same  as  the 
owners  of  other -boats  and  water  craft 

It  follows  from  the  views  herein  eoqpressed  that  the  judg- 
ment of  the  court  below  should  be  affirmed. 


*NANOT  C.  RUGH,  Respondent,  v.  SAMUEL  OTTEN- 

HEIMER,  Appellant 

MAimren  Women — ^Exemption  m  Favob  or. — Section  6,  article  IS,  of 
the  eonstitutioii  of  this  state,  exempts  from  ezecution  for  the  hus- 
band's deMs,  the  lands  of  a  married  woman,  who  was  married  b^ 
fore  the  adoption  of  the  st^te  constitution. 

CoirsTBUcnoN.— rin  construing  different  parts  d  the  constitution,  effect 
should  be  given  to  all  the  words. 

Mabbtagb  CoNTa^cT. — Marriage  is  a  contract  »ui  generU  and  iuria  pub' 
Uei^  and  is  not  subject  to  the  constitutional  inhibition  of  legislative 
acts  impairing  the  obligation  of  contracts. 

SsTQPPEL-^PUBAniiTo. — ^An  estoppel,  to  be  relied  on  as  a  defense,  should 
be  pleaded. 

4 

AypTCAT.  from  Baker  Conntj. 

The  facts  are  stated  in  the  opinion  of  the  ooort 

/.  D.  Hains,  Jos.  H.  Slater  tmd  E.  A.  Cramn^  for  appel- 
lant. 

Stems  and  Lichtenthaler,  for  respondent. 

By  the  Court,  Boise,  J. : 

This  suit  ie  in  the  natnre  of  a  croesrbill  to  an  action  of 
ejectment.  It  is  claimed  in  the  complaint  that  on  the 
eleventh  day  of  Ootober,  1857,  the  plaintiff  was  married  to 

^8m  26  Am.  Rep.  613. 
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one  William  C.  Rugh,  whose  wife  she  now  is ;  2.  That  on  the 
*  *  day  of  August,  1856,  the  plaintiff,  then  a  feme  8oU, 
purchased  of  one  Daniel  Seba^tion  a  farm  of  one  hundred 
and  sixty  acies  of  land  situated  in  Washington  county  in  this 
state ;  8.  That  about  the  first  day  of  March,  1869,  plaintiff 
made  a  contract  with  one  ISTelson  Gardner,  whereby  it  was 
agreed  that  said  land  in  Washington  county  should  be  ex- 
chaaged  for  the  land  in  controversy  in  this  suit 

That  in  pursuance  of  said  agreement  to  exchange  lands 
this  plaintiff,  on  the  twenty-ninth  day  of  March,  executed 
to  said  Nelson  Gardner  a  deed  in  due  form  of  law,  convey- 
ing said  land  in  Washington  county  to  him.  And  then 
demanded  of  him  a  deed  to  hereelf  of  the  land  in  contro- 
versy. But  that  said  Gardner  refused  to  execute  to  her 
said  deed,  but  executed  the  same  to  her  husband,  W.  C. 
Hugh.  Plaintiff  alleges  Chat  witii  her  said  husband  she 
went  on  to  the  land  in  controversy,  and  that  her  husband 
aeon  after  the  executian  promised  to  deed  said  land  to  her, 
but  neglected  to  do  so,  and  finally  refused  to  so  deed  it  From 
these  facts  she  claims  that  the  land  in  controversy  was  her 
separate  properly.  Tliese  allegations,  except  as  to  the  mac- 
riage,  are  denied  by  the  answer.  There  are  other  issues  raised 
as  to  the  title  of  the  defendant,  who  claims  under  a  sheriff's 
deed  based  on  an  execution  and  judgment  against  W. 
C.  Bugh,  the  husband  of  the  plaintiff,  but  tiie  questions  pre- 
sented cm  the  issues  above  stated  were  the  basis  of 
the  decree  of  the  circuit  court,  and  are  all  the  issues  which 
it  will  be  necessary  to  examine  in  coming  to  a  oondusicm  in 
this  court 

From  the  testimony  reported  in  this  suit  it  appears  that 
the  plaintiff  at  the  time  she  purchased  the  land  of  Sebas- 
tion  in  Washington  counly  was  a  single  woman,  and  paid  for 
it  with  her  own  money,  but  the  deed  was  not  executed  and 
delivered  to  her  until  Januar^,  1858,  after  her  marriage 
with  W.  C.  Rugh.  It  further  appears  from  the  testimony 
that  she  lived  on  this  land  in  Washington  county,  with  her 
husband  until  she  traded  it  to  Gardner  in  1869.  The 
weight  of  the  testimony  shows  that  she  negotiated  the 
trade  with  Gardner,  though  her  husband  assisted^  imd  tiiat 
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Gardner  afterwards  agreed  to  execute  a  deed  to  her.  After 
this  exchange  of  famiB  was  made  she  and  her  husband 
moved  on  to  the  land  in  controversy  and  made  their  home 
there.  That  about  March,  1873,  said  W.  C.  Rugh,  the 
husband  of  plaintiff,  left  the  state,  and  has  not  resided  with 
her  since  that  time.  It  is  ^claimed  that  the  evidence  shows 
that  the  money  with  which  the  plaintiff  purchased  the  land 
in  Washington  county  was  the  proceeds  of  the  sale  of  a  do* 
nation  land  claim,  which  she  formerly  owned  in  Washington 
Territory, 

It  seems  to  us  that  it  is  immaterial  where  this  money  came 
from.  She  was  then  a  fetM  sole,  and  could  do  as  she  pleased 
with  her  money,  and  the  source  from  which  the  money  was 
derived  would  not  affect  the  rights  of  her  future  husband. 
The  deed  was  given  to  her,  and  whatever  interest  W.  C. 
Rugh,  the  husband,  acquired  to  this  land,  was  derived 
through  his  marital  rights  in  his  wife's  land.  That  interest 
at  common  law  was  the  right  to  enjoy  the  rents  and  profits 
during  their  joint  lives,  and  the  right  of  curtesy  (in  case 
of  issue  bom  alive)  after  her  death.  And  on  the  marriage 
of  plaintiff  and  W.  C.  Rugh,  during  our  territorial  govern* 
ment,  the  husband  acquired  the  rights  and  profits  of  the  land 
in  Washington  counly,  and  such  were  the  relations  of  plain- 
tiff and  her  husband  at  the  time  of  the  adoption  of  our  state 
constitution.  And  had  this  relation  continued  after  the  adop- 
tion of  the  state  constitution,  and  until  the  exchange  of  this 
land  for  the  land  in  question,  the  same  right  would  have  at- 
tached to  the  land  in  question  had  the  same  been  conveyed 
to  plaintiff,  unless  some  words  in  the  deed  *had  limited  it  to 
her  separate  use. 

The  deed  from  Sebastion  to  plaintiff  did  not  limit  the 
land  to  her  use,  and  the  evidence  does  not  show  that  in  her 
trade  with  Gardner  such  a  limitation  was  to  be  inserted  in 
the  deed.  And  if  the  rule  of  the  common  law  is  not  abro- 
gated or  modified  by  the  state  constitution,  then  W.  C.  Rugh 
had  an  interest  in  this  land  whidi  was  liable  to  execution 
for  his  debtsw  It  becomes  therefore  necessary  to  consider 
how  far  the  real  estate  of  women  who  were  married  at  the 
time  Oregon   became   a   state,   was  affected   by   section  5^ 
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artide  15  of  the  state  oonstitutioiL  This  section  provides: 
"The  property  and  pecuniary  rights  of  every  married  woman 
at  the  time  of  marriage  op  afterwards,  acquired  by  gift,  de- 
vise or  inheritanoe,  shall  not  be  subject  to  the  debts  or  con* 
tracts  of  the  husband." 

It  is  claimed  that  this  clause  is  only  prospective  and 
applies  only  to  future  marriagefi,  or  property  acquired  after 
the  establishment  of  the  state  govermnent,  and  that  it 
should  not  be  construed  so  as  to  divest  husbands  then  mar- 
ried of  their  marital  rights  in  the  real  estate  of  their  wives. 
The  simple  natural  construction  of  the  words  used  in  this 
section,  read  by  scholars  unrestrained  by  legal  technicalities 
or  rules  of  construction  of  statutes,  would  include  the  prop- 
erty and  pecuniary  rights  of  married  women  who  "were  then 
married  and  owning  property  which  could  be  made  subject 
to  this  provision.  It  did  not  refer  exclusively  to  property 
then  separate  properly  and  already  secured  to  them,  for 
that  would  have  accomplished  nothing  in  favor  of  married 
women  whose  status  as  to  property  was  intended  to  be 
affected.  It  is  contended  that  the  words  property  and 
pecuniary  rights  of  every  married  woman  at  the  time  of 
marriage,  refer  only  to  future  marriages,  for  the  marital 
rights  of  husbands  then  married  were  already  vested  and 
could  not  be  dianged,  whils  rights  by  gift,  devise  and  in- 
heritance could  come  to  women  then  married  and  be  pro* 
tected.  Such  is  not  the  natural  and  obvious  meaning  of 
the  section.  The  plain  meaning  of  the  section  is  that  it 
applies  in  all  its  force  to  women  then  married,  and  protects 
their  lands  and  their  property  from  the  debts  and  contracts 
of  the  husband,  and  such  should  be  the  construction  given  to 
it,  unless  we  are  compelled  to  restrain  its  full  import  to  pro- 
tect the  marital  rights  of  the  husbands  then  married.  It  is 
a  rule  in  construing  constitutions  and  statutes  that  we  look 
at  the  circupostances  which  surrounded  the  law  giv^i  at  the 
time  it  was  enacted,  and  ascertain,  if  we  can,  the  object  of 
the  law  and  the  right  to  be  protected. 

The  members  of  the  constitutional  convention  were  mostly 
farmers,  who  had  acquired  land  under  the  act  of  congress 
of  the  twenty-seventh  of  September,  1850,  granting  land  to 
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settlers  in  Or^on.  When  tbeee  settlers  were  married  peo- 
ple, the  wife  received  from  the  government  an  equal  share 
of  the  land  with  her  husband,  and  as  there  was  a  vast 
amonnt  of  Ihis  land,  the  title  to  which  was  in  the  married 
women  of  the  county,  a  large  majority  of  the  members  of 
the  convention  enacted  this  clause,  supposing  that  it  would 
protect  this  property  from  the  debts  and  contracts  of  the  hus- 
band, and  they  did  not  think  it  capable  of  any  other  construc- 
tion. 

And  such  has  been  the  almost  uniform  construction  of 
this  section  by  the  people  of  the  state  since  that  time,  and 
the  only  reason  that  can  be  urged  against  such  a  construc- 
tion, is  that  it  modifies  the  marital  rights  of  the  husband  in 
this  land  to  his  injury,  and,  as  in  this  case,  may  prevent 
creditors  of  the  husband  from  selling  the  marital  rights  of 
the  husband.  In  the  last  case  this  provision  could  not  be 
defeated,  because  it  abridges  the  rights  of  creditors  of  the 
husband  in  securing  their  debts,  for  such  a  doctrine  would 
defeat  and  render  null  all  homestead  exemption  laws.  So 
the  only  real  objection  is  that  this  section  defeats  or  modifies 
the  rights  of  the  husband  in  his  wifs's  property.  Courts 
look  with  disfavor  on  all  laws  which  are  retrospective  in  their 
action  where  they  divest  vested  estates,  or  impair  the  obli- 
gation of  contracts. 

It  was  by  virtue  of  the  marriage  contract  that  the  hus- 
band became  at  common  law,  entitled  to  the  use  of  his  wif  e^s 
land.  And  it  was  a  fiction  of  the  common  law,  that  hus- 
band and  wife  were  one  person,  and  the  legal  rights  of  the 
wife  on  marriage  become  merged  in  the  husband;  but  this 
fiction,  and  the  laws  and  decisions  which  grew  up  under  it, 
were  becoming  modified  in  this  country  before  the  adoption 
of  our  constitution,  the  more  rational  and  enlightened 
maxims  of  the  civil  law,  which  recognizes  the  rights  of  mar- 
ried women  to  property,  having  then  been  adopted  in  many 
of  the  states.  And  where  the  civil  law  was  not  adopted, 
cautious  and  judicious  parents  evaded  the  rigid  rules  of  the 
common  law  by  making  anti-marital  settlements  for  the 
benefit  of  future  wives.  If  the  section  of  the  constitution 
under  consideration,  which  changes  the  conunon  law  rights 
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of  the  husband,  is  right  and  proper  in  cases  of  future  mar- 
riageSy  or  of  property  acquired  in  future,  it  is  also  right 
and  proper  to  apply  it  to  the  lands  of  persons  then  married, 
unless  such  a  construction  cannot  be  given  it  Against 
such  a  construction,  it  is  claimed  that  the  husband,  by  the 
common  law,  became  on  marriage  invested  with  a  free- 
hold in  the  lands  of  the  wife,  which  estate  continued  for 
their  joint  lives.  This  estate,  however,  was  conditional 
and  subject  to  be  defeated  by  a  divorce  a  vinculo.  (Schoaler's 
D<Hn.  Eel.  300.)  The  marriage  contract  out  of  which  this 
estate  arose,  was  at  common  law  one  in  which  the  state 
was  interested,  and  over  which  it  exercised  legislative  con- 
trol. It  is  both  9ui  generis  and  publici  juris.  (Cord  on  B. 
of  M.  W.,  1  Kent,  418,  note  a ;  Magvire  v.  Maguire,  7  Dana 
Ky.  183.) 

In  this  last  case  the  court,  in  speaking  of  the  kq^slatave 
control  over  marriage  contracts,  says:  ''Marriage  being  much 
more  than  a  contract,  and  depending  essentially  on  the  sover- 
eign will,  is  not,  as  we  presume,  embraced  by  the  oonstitu- 
tional  interdiction  of  legislative  acts  impairing  the  obliga- 
tions of  contracts."  In  view  therefore  of  the  nature  of  the 
contract  by  which  the  estate  of  the  husband  in  his  wife's  lands 
is  created,  and  the  control  w*hich  the  legislature  has  always 
assumed  over  them,  we  think  that  without  ocmstitutional 
authority  such  contracts  are  subject  to  be  altered  and  mod- 
ified by  the  legislature.  But  this  section  of  the  constitution 
is  an  expression  of  the  sovereign  will  of  the  people  ex- 
pressed in  their  constitution,  and  in  the  making  of  that 
constitution  the  convention  representing  the  sovereign  power, 
and  was  subject  to  the  control  of  no  higher  power,  except 
the  constitution  of  the  United  States,  and  if  they  judged  it 
right  to  exempt  the  lands  of  married  women  from  the  debts 
and  contracts  of  these  husbands,  they  could  do  so,  and  the 
only  question  is.  What  is  the  true  meaning  and  scope  of  the 
section  of  the  constitution  in  ques^on  ?  As  we  have  before 
indicated,  the  language  of  the  section  embraces  the  lands 
of  women  who  were  married  at  the  time  Oregon  became  a 
state;  and  such  meaning  should  be  given  to  it,  unless  it  be 
limited  by  the  last  clause  of  section  10  of  article  18  (sched- 
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Tile),  of  the  oooistitution,  which  is:  ''And  private  rights  shall 
not  be  affected  by  such  changes." 

In  construing  thise  two  clauses  of  the  constitution  the  ob- 
vious meaning  and  intent  of  both  should  be  given  effect  if 
possible.  They  are  in  paai  materia,  and  must  be  construed 
together.  The  words  "private  rights"  may  properly  be  con- 
fined to  such  rights,  when  applied  to  properly,  as  persons  may 
possess  unconnected  with,  and  not  essentially  affecting^  the 
public  interest,  or  growing  out  of  a  public  institution  of  so- 
ciety. 

The  marriage  relation,  affecting  the  whole  public,  and 
being  an  institution  of  society  affecting  more  deeply  than 
any  other  the  foundations  of  social  order  and  public  morals, 
has  always  been  under  the  control  of  the  legislature.  The 
legislature  can,  and  often  does,  dissolve  the  marriage  rela- 
tion between  parties,  and  when  the  relation  is  thus  destroyed 
the  marital  right  to  use  the  wife's  land,  which  is  incident  to 
such  relation,  ceases  longer  to  exist  And  we  think  this 
right  is  not  strictly  a  private  right,  but  is  one  which  is  inci- 
dent to  a  relation  'in  which  the  whole  community  is  inter- 
ested. We  think,  therefore,  that  section  6,  article  IS,  is  not 
modified  by  section  10,  article  18  of  the  constitution,  and 
that  article  6,  section  15,  does  include  all  the  lands,  owned 
in  their  own  right  by  married  women  at  the  time  of  mar- 
riage, whether  married  before  or  after  Or^on  became  a 
state. 

It  is  claimed  as  a  further  defiense  in  this  case  that  tlie 
plaintiff  is  estopped  from  claiming  this  land,  as  she  aoqui- 
esoed  in  giving  the  deed  to  her  husband  by  Qardner,  and 
that  it  is  a  fraud  for  her  to  now  daim  the  land  against  the 
creditors  of  her  husband,  who  furnished  the  goods  on  the 
faith  that  he  was  the  owner  of  this  land.  So  far  as  this 
matter  is  concerned,  we  think  from  the  evidence  and  the 
law  in  this  case  that  the  plaintiff  has  an  equity  in  this  case, 
and  which  she  could  enforce  against  her  husband,  although 
the  trust  was  not  by  deed.  As  the  land  in  Washington 
county  was  her  property,  a  court  of  equity  will  follow  it  into 
this  land,  unless  she  has  voluntarily  surrendered  it.  (Nichr 
lin  V.  Wythe,  2  Sawyer,  635;  64  N.  C.  638.)     And  we  find 
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fiom  the  evidenoe  that  she  did  not  surrender  it  If  ehe  has 
been  guilty  of  fraud  which  should  estop  her,  then  the  same 
should  be  pleaded  to  make  it  allowable^^  which  is  not  done, 
and  the  matter  of  estoppel  cannot  be  considered  in  this  case. 
We  have  considered  all  the  questions  necessary  for  the  de- 
termination of  this  case,  and  think  the  decree  of  the  court  be- 
low should  be  affirmed. 


JACOB  KAMEE,  AppeUant,  v.   CLATSOP   COUNTY, 

Respondent 


OOU1?TT  OOUBI^— LOOATIOH  Of  ROAOS — ObDKB  DBNTIHO  KOV  ▲ 

order  of  the  oounly  court  denying  the  petition  for  the  loofttioB  of  m 
road  is  not  oondueiye.  Such  an  order  ia  not  a  bar  to  a  lobaequent 
proceeding  to  establish  a  road  oyer  the  same  route. 

HousEHOUNEBS — ^ROAD  Law. — ^Unmarried  mdn  may  be  houaeholders  with- 
in  the  meaning  of  section  2,  title  I,  chapter  50,  of  the  miBodlan^- 
oufl  laws  relating  to  the  location  of  roads. 

fiPBOiAL  Tnic — Gomnr  Ck>rBT  mat  AFPonrr. — ^Under  sections  865  and 
872  of  the  ciyil  code,  the  county  court  may  appoint  special 
terms,  at  which  any  buainese  may  be  tranaacted,  the  same  as  at  the 
regular  terms  fixed  by  the  statute. 

Appkat«  from  Clatsop  County. 

This  is  an  appeal  from  the  judgment  of  tibe  Oiixauit  court 
upon  a  writ  of  review  taken  from  proceedings  of  the  oounly 
court  of  Clatsop  county,  in  relation  to  the  laying  out  of  a 
county  road. 

At  a  regular  term  of  the  county  court  a  petition  was 
presented  for  a  road  across  the  lands  of  the  appellant. 
Viewers  and  a  surveyor  were  appointed,  who  proceeded  to 
locate  the  proposed  road,  and  who,  at  the  July  term  follow- 
ing, reported  in  favor  of  establishing  the  same.  At  such 
July  term,  the  appellant  having  filed  his  petitioii  for 
damages,  viewers  were  appointed  to  assess  the  damages^ 
These  viewers  reported  at  the  September  term,  awarding 
damages  in  the  sum  of  five  hundred  dollars.  No  farther 
order  was  made  until  the  April  term,  1877,  when  the  court 
ordered  in  effect  that  such  proposed  road  be  not  established. 
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In  the  meantime,  and  two  days  before  the  order  last  re- 
ferred to  was  made,  a  second  petition  waa  presented.  To 
this  petiti(m  objection  was  formally  made  that  it  was  not 
signed  by  twelve  honaeholderS|  a  portion  of  sach  petitioners 
being  men  without  families.  TJpon  this  second  petition 
viewers  and  a  surveyor  were  appointed  to  locate  the  proposed 
road,  and  a  special  term  of  the  court  appointed  for  April  17, 
to  hear  them  report  At  such  special  term,  such  viewers  hav- 
ing reported  in  favor  of  the  road,  and  the  appellant  having 
filed  his  petition  for  damages,  viewers  to  ajssess  damages  were 
'  appointed,  and  a  special  term  of  the  court  appointed  to  re- 
ceive their  report  At  such  second  special  term  an  order  was 
made  establishing  the  road. 

Dolph,  Bronaughj  Dolph  dk  Simon,  for  the  appellant 

Raleigh  Stott,  Proseetding  Attorney,  for  the  respondent 

By  the  Courts  McAbthtjb,  J. : 

Upon  llie  facts  set  forth  three  points  are  piiesented  for 
our  consideration  by  appellant's  counsel.  First,  that  the 
court  below  erred  in  entertaining  the  second  petition  while 
the  first  one  was  pending,  and  in  proceeding  upon  said  sec- 
ond petition  after  ordering  and  adjudging  upon  the  first  pe- 
tition that  the  road  be  not  established.  Second,  that  badi- 
elors  without  families  are  not  qualified  petitioners  for  a  road, 
and  consequently  there  was  not  a  sufficient  number  of  quali- 
fied petitioners  upon  the  first  petition.  Third,  that  said  court 
had  no  power  to  call  a  special  term,  held  April  17,  to  hear 
the  report  of  the  viewers,  and  no  power  to  call  a  special  term 
of  said  court  of  May  1,  at  which  the  road  in  question  was 
ordered  opened  at  a  called  term,  and  the  proceedings  of  said 
court  at  said  terms  were  irregular. 

We  will  consider  the  objections  in  the  order  in  which  they 
wiere  presented.  And  in  answer  to  the  question  arising 
upon  the  first  allegation  of  error,  we  need  only  remark  that 
there  is  nothing  in  any  provision  of  our  •  statutes  that  im- 
parts to  an  order  denying  the  prayer  of  the  petitioners  for 
a  road,  the  conclusiveness  of  a  judicial  decision  when 
rendered  in  an  action,  suit  or  proceeding  between   contend- 
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ing  parties  asserting  rights  or  seeking  redress  for  wrongs. 
Boads  are  matters  of  public  concern  and  convenience,  and 
the  necessity  or  convenience  thereof  should  always  be  looked 
to  by  the  county  court  before  one  is  established.  What  may 
seem  to  be  unnecessary  and  inconvenient  at  one  time  may  at 
some  subsequent  time  be  manifestly  both  necessary  and  con- 
venient. If  we  were  to  adopt  the  views  of  appellant's  coun- 
sel, we  would  infringe  upon  the  jurisdiction  of  the  county 
court  We  would  wrest  from  it  so  much  of  its  discretion  in 
road  matters  as  would  seriously  embarrass  it  in  responding 
to  the  lawful  desires  of  the  people.  We  are  of  opinion  that 
where  the  county  court  dismisses  a  proceeding  by  whidi  it 
has  been  sought  to  establish  a  road,  the  order  of  dismissal  is 
not  a  bar  to  a  subsequent  proceeding  to  establish  a  road  over 
the  same  route. 

Upon  the  second  point  it  appears  that  several  of  the 
petitioners  were  unmarried  men,  who>  in  the  language  of 
the  transcript,  ^Ttept  houses  and  servants.*'  We  are  of 
opinicm  that  they  were  householders  within  the  meaning  of 
the  term  as  used  in  section  2,  title  1,  chapter  50.  It  must. 
be  borne  in  mind  that  the  act  providing  a  method  for  estab- 
lishing roads  was  passed  eighteen  years  ago,  when  in  many 
parts  of  the  state  the  only  /^settlers"  were  single  men.  It 
is  not  to  be  presumed  that  it  was  intended  to  disfranchise 
them  in  so  important  a  matter.  They  were  evidently  re- 
garded as  householders  by  the  legislature  and  by  the  peo- 
ple generally,  and  in  adopting  the  construction  we  have 
given  the  word,  we  follow  the  law  as  laid  down  by  Blackstone 
that  courts  in  construing  the  meaning  of  words  used  in  a  stat- 
ute should  always  give  them  that  construction  and  meaning 
which  they  had  in  general  use  among  the  people  for  whom  the 
statute  was  enacted,  and  with  the  legislators  who  enacted  the 
law. 

Upon  the  third  point  we  are  of  opinion  that  the  county 
court  had  a  right  to  hold  the  terms  objected  to  by  appel- 
lant The  order  for  the  term  beginning  April  17,  was  made 
and  entered  in  the  journal  on  the  fifth  day  of  the  preceding 
regular  term,  and  at  times  so  ordered  any  business  may  be 
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transacted  as  if  the  same  i^vere  appointed  by  law.  (Ci^l  Co^ 
aec  866.) 

Being  invested  with  such  pawer  and  authority^  the  ge&ertd 
order  made  at  the  term  banning  April  17|  for  a  t^tm  to 
begin  May  1, 1877,  waa  l^al,  1 

Judgment  affirmed. 


OKSON   DUNNING,   Appellant,   v.   J.   L.    CKESSON, 

Bespondent. 

■ 

Pause  JRefibskeitations — ^Wzxx.  nor  atoid  CoimAcr,  wnof.^-^^lie 
r^resentations  made  by  one  party  to  another  to  induce. him  to  t^tcdr 
into  a  oontzmet  will  not  avoid  the  contract  nnlese  it  ie  shown  that 
the  party  complaining  relied  upon  such  representationa  and  wia 
thereby  misled  and  induced  to  make  said  contract. 

Appeat.  from  Coos  County. 

The  facts  are  stated  in  the  opinion  of  the  oourk 

Strakan  and  Bumeti,  for  appellant 

There  was  no  appearance  for  respondent  * 

By  the  Court,  Prim,  C.  J. :  i  , .  ^  .^ 

This  is  an  action  on  a  promissory  note  to  recovier  thinty- 
four  hundred  dollars  and  interest.  The  note  was.,  execut^ 
by  respondent,  and  made  payable  one  year  from  date  to  Wil- 
liam Utter  or  order,  and  indorsed  and  assigned  by  him  :tQ  a^ 
pellant 

The  answer  admits  the  execution  of  the  note,  but  attempts 
to  set  up  an  entire  failure  of  consideration  as  a  defense. 
It  is  alleged  that  the  consideration  entirely  failed  in  thifi: 
The  note  was  given  to  Utter  in  consideration  of  the  assign- 
ment by  him  of  an  accoimt  due  him  from  the  Isthmua 
Transit  Railway  Company,  said  Utter  representing  to  re- 
spondent that  said  company  was  solvent,  and  that  the  ac- 
count would  be  paid  before  the  note  became  due,  well 
knowing  at  the  time  that  said  railway  company  was  insol- 
vent. That  said  company  has  at  all  times  failed  and  re- 
fused to  pay  the  same,  by  reason  of  which  it  became 
valueless.  It  is  further  alleged,  upon  information  and  be- 
lief,  that  the  plaintiff  had  full  notice    of    the    fraudulent 
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,  ifiamil^  in  wbieli  zeapoadent  was  indnoed  t6  Execute  the  note. 
It  is  admitted  that  the  rote  upon  which  this  actioa 
ia  baaed  waa  executed  in  consideration  of  an  assignment  of 
a  eertain  account  due  William  Utter  from  the  railway  com- 
pany. 

This^  we  apprehend,  was  a  sufficient  consideration  to  sup- 
port the  note  in  the  absence  of  fraud  on  the  part  of  the 
assignor;  but  the  defense  attempted  to  be  pet  up  is  that 
SfeVe  was  an  entire  failure  of  consideration  for  the  execu- 
tion of  the  note  by  reason  of  the  false  and  fraudulent  repre- 
sentations by  said  Utter  to  respondent  in  relation  to  the 
fl6lveiicJy  of  the  railway  company.  The  answer  alleges  that 
Utter  made  representations  which  he  well  knew  to  be  false, 
but  does  not  allege  that  they  were  made  with  intent  to  de- 
fraud, nor  that  respondent  was  misled  and  induced  by  said 
representations  to  purdiase .  said  account  and  execute  his 
note  therefor.  In  this  we  think  it  is  defective  and  insuffi- 
cient to  constitute  a  defense.  The  false  statements  of  Utter 
could  not  have  injured  respondent  unless  he  believed  them, 
and  was  thereby  misled  and  induced  to  purchase  those  ac- 
counts. Mr.  Story,  in  commenting  upon  this  subject,  says, 
'^The  party  must  be  misled  by  the  misrepresentations,  for  if 
he  knows  it  to  be  false  when  made  it  cannot  be  said  to  1!hflu- 
ence  his  conduct,  and  it  is  his  own  indiscretion  and  not  any 
fraud  or  surprise  of  which  he  has  any  just  complaint  to  make 
under  such  circumstances."  (1  Story  Eq,  Jur.,  sec  202.) 
Iliis  doctrine  we  think  is  fully  sustained  by  the  decision  of 
this  cdurt  in  the  case  of  Bolfes  v.  Russell,  and.  the  authori- 
ties therein  cited:  6  Or.  400;  11  Wend.  814;  26  How.  Pr. 
W8 ;  28  Mich.  899. 

The  conclusions  of  fact  found  by  the  court  are  defective  in 
liie  same  respect,  and  consequently  insufficient  to  warrant  the 

conclusion  of  law  that  there  was  an  entire  failure  of  consid- 

>  •  > 

eration  for  the  execution  of  the  note  in  question.  It  fol- 
lows from  these  views  that  the  judgment  of  the  court  bdow 
is  erroneous  in  this  respect  and  must  be  reversed.  It  is  there- 
fore ordered  that  the  judgment  be  reversed  and  the  cause  re^ 
manded  for  a  new  trial 

r    •  t 

"■  '  Judgment  reversed. 
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KNAPPj  BUKRELL  &  CO,,  Appellai^tB,  v.  SOL.  KING, 

;.  y         Be^pondemt  . 

JuMiOv  OP  ns  TEka^^XJVLBuianoif.-^lh^  JurMietlon  of  »  Justite  i>f 
ilift  peac^  onoe  otoinoi  o^er  the  iubjeei-maUer  of  «ji,«adqii«  ooife- 
tinuM  imtU  the  action  abates,  or  is  legally  ;4iHK)9ed  ol  bj  .the  Jus- 
.tioe. 

iDKli — AiJAS  StJMMONS. — ^Tho  rendering  of  a  void  Judgment  by  the  Jiu- 
flloe  does  not  terminate  the  aodon  lo  as  to  prevent  eneh  justioe  from 
;''i49iiiag'a4  Ma^  jBiiiniiionA»  a^d  aoquiiing  jurisdiiotii^n  ol.  the  permi 
,  of  the  .defendant.  •"> 

PuBUCATiON  OF  Suhmons-^-Obmcb  FOB. — In  construing  an  order  for  the 
publication  of  a  summcmB  to  an  absent  defendaitit,'  the  court  iMdll 
odtti^der  Ae  alB^n^  kuid  Gonlplaint 

I]i0lBi^<trioifft.v>jtf99^i|>^.-*-It  is  M>i  error  for  the  oourt  to  app^dtOK^ 
instruction  ask^  for  by  a  party,  and  given  by  the  court  to  the.jui^, 
an .  explanation  ip' writing  if  any  matter  pertinent  to  the  case.  ^^ 

Jwmeatt  in  ^ancfli's^CotTST— Tivjb  of  BEnnnr. — ^W&en  a  justice 'm* 
ders  a  jSHlgufliit,  •bat  negleets  to  i;eeord  the  same  at  letagth'  Ik  Iril 
[docket  at  the  t^e.it  4b  rendwed;  he  loay.. afterwards  xvefrd'tltf 
laaMy  and  such  judgment  will  be  valid. 

Apfsax  from  Benton  Comtj. 
T&e  iadB  tat  fttiMed  in  tibe  opmion  of  the  ocnirt;' 
F-  A.  Chenowefk,  for  appellantB. 
.    ,^ehm  dk  Woodcock^  and  J.  W.  Baybiurn,  for  leef^nden^ 

By  the  Oourt^  Boi»,  J. : 

On  Hie  edKb  day  of  November,  1876,  Xnapp,  Burrell  & 
Go.  feca^ertd  a  judgment  against  Edward  Price  and'  W.  C. 
Pride,  in  the  county  cotcrt  of  Benton  connty,  foi-  tite  smn'of 
one  hnndred  and  sixteen  dollars  and  costs,  the  whole 
amonnting  to  the  som  of  one  fanndred  and  sixt^  dollars. 
On  the  twenty-fifth  of  November,  1876,  an  execution  was 
iflBued  oil  said  judgment,  and  delivered  to  the  respondent, 
SoL  King,  then  eheriflF  of  said  county,  for  service,  '  and  the 
complaint  alleges  that  said  Edward  and  W.  C.  I^rioe  were 
then  the  ownets'  of  oeirtain  peiwmal  property  described  'in 
the  complaint  That  the  said  properfy  was  kiiown  to  said 
SoL  King  at  the  time  he  receive  the  execntion,  itnd  that 
the  plaintifF  requested  him  to  levy  on  the  same,  but  that  he 
Hegleoted  and  lefiised  to  do  so,  and  returned  said  execution 
on  the  twelfth  day  bf  Decefmber,  1876,  with  the  indorAeinectt 


I  • 
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thereon  that  no  property  of  the  defendants  was  found.  Plain- 
tiff kHegeis  that  such  return  was  falae,  axfd  iliat  by  reaadti 
of  his  n^lecting  to  make' the  levy  they  are  damaged  the  sum 
of  08)6  hundred  axid  sixty  dollars,  and  aUeges  tJ^t  tike  said 
properly  was  of  the  value  of  three  hundred  doUarsi  The  an- 
swer admits  that  the  property  .named  in  complaint  was  of 
the  valine  of  one  himdred  and  seventy-seven  dollars  and  fifty 
oentSy  but  denies  any  greater  value;  dalles  that  W.  C.  Price 
had  any  interest  whatever  in  said  property;  and  denies  that 
said  return  on  the  execution  was  false.  The  answer  then  sets 
]ULp  aa  a  separate  defense : 

That  on  the  twenty-third  day  of  Augosty  1876,  defendant, 
Sol.  King,  commenced  an  action  in  a  justiee's  ooort  for  pre- 
cinct number  two  of  Benton  county,  against  said  Edward 
Prioe.  That  a  writ  of  attachment  was  duly  issued  in  said 
action,  and  that  this  same  property  named  in  complaint. was 
duly  le^ed  k>n  by'  virfcne  of  said  writ  of  attarfmient.  That 
afterwards,  on  the  sixth  day  of  November,  1876,  judgment 
was  duly  rendered  in  said  action  in  favor  of  said  Bol.  Sing 
against  said  Edwai'd  Price  for  th^  max  o|«,two  hundzed  and 
six  dollars  and  fifty  cents  and  .costs. 

That  on  the  twenty-fifth  day  of  November,  1876,  execution 
was  issued  on  thii^  judgmeM,  tfad  said  property  sold,  under 
and  by  virtue  of  said  execution.  .  The  aoBwer  aets  out  Uiat 
service  vsras  4;iad  in  said  action  by  a  publication  of  the  sum- 
mons against  the  defendant,  he  being  a  non-iesident  of  t|i6 
state,  and  allies  that  Hinkle,  the  .constable  who  levied  the 
attachment,  rettimed  the  same  with  the  indorsement  thereon 
that  the  defendant  could  not  be  fotmd. 

The  replication  denies  that  such  action  was  commenced ; 
that  Hinlde  was  constable;  that  he  attached  the  property; 
that  he  returned  the  summons  into  court  indorsed  that  de- 
fendant, Price,  could  not  be  found.  Denies  that  at  the  time 
the  execution  of  plaintiff  was  placed  in  the.handa  of  said  Sol. 
King,  said  property  was  in  the  hands  of  said  constable,  by 
virtue  of  an  execution  issued  in. said  action  oi'SoL  King  v* 
Edward  Price. 

..  In  the  argument  in  this  case  it  was  not   seriously  oon^ 
tended  that  the  goods  in  quesdon  were  not  attadsed  on  the 
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t^nfy-thu^  of  August,  1876,  by  virtue  of  Ibe  writ  of  atttch- 
mefit  iasoed  in  th^  aetaon  then  eocmxieiieed  of  f9p2.  King  v. 
Edward  Priee^  But  appellants  elaim  that  auch  action  ter* 
minated  an  the  ninth  diky  of  September,  for  on  that  -day  the 
said  justice  entered  a  judgitent  £or  the  plaintiff,  Sol  Sing, 
and  that  although  sioxk  judgment  wa^  rendered  without  ju* 
risdiction  of  the  person  of  Edwaird  Price,  the  defendant 
therein^  and  iheiefoie  void,  yet  suoh  determination  ended  the 
esise,  and  that  the  juatioe  oould  not  afterwards,  <m  the  eigh- 
teenth day  of  September,  issue  an  alias  summons  on  the  com* 
|daint  filed  on  the  twentyrthird  of  August.  That  is,  that  the 
jurisdiction  of  the  justice  over  the  subject-matter  of  the  ae^ 
tien  was  lost;  and  that  the  attaohmebt  was  dissolved  on  the 
entry  of  the  said  judgment^  as  the' justice  did  not  then  con* 
tinue  the  action  to  any  future  time,  and  therefoi»  all  rights 
under  it  were  lost. 

This  is  a  question  of  considerable  interest  and  import* 
anoe,  and  has  been  ably  argued  and  presented  to  the  court 
by  counsel^  a^id  many  Ituthoritie^  cited.  We  have  carefully 
examined  theee  authorities,  and  find  the  opinion^  expressed 
in  them  based  on  the  statutes  of  the  several  states  in.  which 
tbey  w&te  announ'ed,  and  it  is  held  by  them  that  proceed-* 
ings  before  justices  of  the  peace  me  almost  exclusively 
prescribed  and  liegulated  by  statute.  And,  in  dsciding  this 
important  matter,  it  will  be  necessary  to  examine  the  pro- 
visions of  our  own  statute  on  this  subject.  On  page  108 
section  15,  it  is.provided  that  an  action  shall  be^dbemed  com* 
menoed  when  the  complaint  is  filed  and  the  summons  deliv- 
ered to  the  officer  with  intent  that  it  shall  be  actually  served. 
But  such  attempt  to  conoonence  the  action  shall  be  followed 
by  the  first  ptiblieation  of  the  summons  or  the  service 
thereof  within  sixty  days.  This  is  the  provision  of  the 
eode,  and  will  control  actions  in  justices'  courts  unkss 
modified  by  the  act  regulating  proceedings  in  justices^ 
eonrts.  (Stat  284,  sec  880.)  But  tection  15  of  the  code  it 
modified  as  to  what  shall  be  deemed  a  commencement  of  an 
action  in  a  justice's  court  by  section  28,  page  465^  which  pro 
Tides:  ''The  oom|daint  must  be  made  or  filed  before  the 
iflsning  of  the  summons,  and  such  making  or  filing  is  the 
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(xknnieiiceiheBt  of  the  action/'  And  from  'tlie  fOhl^  of  the 
complaint^  the  acti(m  ie  pending  in  th<e;  juk;ioe'si  oourt^  and 
will  oontiniie  so  j^nding  until  disposed  of  in  the  same  man* 
ner.  '-  In  the  circtiit  court  it  Would  ahate  if  the  Biunmons 
was  not  served  or  published  within 'siztj  days;  and  it  may 
he  .that  mioh  neglect  to  proceed  to  obtain  jurisdictiob  of  Ihe 
person,  would  also  terminate  an  action  in  a  justice's  court 
so  as  to  dissolve  an  attachment  issued  tiierein ;  but  this 
question  does  not  arise  in  this  case,  for  the  reason  that  the 
first  publication  was  within  sixty  days  from  the  twenty-eighth 
of  August^  and  therefore  the  action  would  not  abate  on  that 
account 

It  is  not  contended  that  the  action  oi  Kingt.  Price  wai 
not  commenced  and  pending  at  one  time,  and  the  only  quea* 
tion  in=  this  branch  of  the  case  is,  Did  it  terminate  on  the 
rendition  by  the  justice  of  the  void  judgment  On  the  mntii  of 
Septeml)e(r,  1876,  the  day  oii  which  the  first  summons  was 
made  i^tdmablef 

'  The  statute,  p.  284,  sec  879,  provides:  "A  justice's  court 
is  a  court  held  by  a  justice  of  the  peaee  within  the  precinct 
fbr  whic^  he  is  chosen.  There  are  no  particular  terms  of 
such  court,  but  the  same  is  always  open  for  the  tnmsactioii 
of  bueiness."  So  that,  when  the  court  once  acquires  jurist 
diction  of  the  subject-matter  of  an  action,  there  is  always  a 
court  to  exercise  such  jurisdiction  until  it  is  terminated  in 
some  legal  manner.  After  jurisdiction  is  acquired  by  filing 
the  complaint^  the  court  has  only  power  to  review  an  amended 
complaint,  or  dismiss  the  case  on  motion  of  complainant^  ex« 
cerpt  to  issue  process  to  acquire  jurisdiction  of  defendant,  or 
to  issue  mesne  or  auxiliary  processes,  such  as  attachments  or 
the  like.  Until  he  acquires  jurisdiction  of  the  defoidant, 
he  can  render  no  valid  judgm^it  against  him. 

If  he  render  judgment  against  defendant  without  juris- 
diction of  his  person,  it  is  simply  void  and  no  judgment, 
and  can  be  disregarded  in  any  collateral  proceeding  whm 
such  want  of  jurisdiction  appears  on  the  record.  And  in 
this  ease  the  judgment  rendered  on  the  ninth  of  September 
was  a  mere  nullity,  and  did  not  affect  the  standing  of  the 
case,  and  the  case  then  stood  in  the  aame  manner  as  tiKKif^ 
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the  summons  had  been  returned  indorsed  non  est  nwentua, 
and  the  justice  had  enteied  this  letom  in  his  Teoord,  and  not 

adjourned  the  case  to  a  day  certain;  and  if  an  adjournment 
to  a  day  certain  had  been  made,  it  would  have  had  no  au- 
thority to  affect  the  rights  of  the  defendant,  for  the  justio^ 
had  no  juriddiction  to  afPect  him  by  such  an  order,  and  he 
had  no  authority  to  limit  the  rights  of  the  plaintifP,  for  her 
had  a  cause  pending,  and  having  failed  to  get  service  on  ihe 
de&ndant,  he  had  a  right  to  move  for  an  alias  summons^  and' 
it  did  not  prejudice  the  rights  of  defendant  that  he  did  liot 
00  move  on  the  return  day  of  first  summons.  For,  if  ho 
wished  to  get  his  property  released  from  the  attachment,  he 
could  come  into  court  and  move  for  that  purpose. 

It  is  claimed  that  a  different  rule  mnst  apply  as  to  the 
limitation  or  abatement  of  actions  in  justices'  courts  from 
that  which  prevails  in  courts  of  record,  and  that  such  is  die 
tenor  of  the  authorities  cited.  The  authorities  cited  apply 
to  cases  in  which  jurisdiction  of  the  person  had  been  ob- 
tained. But  if  such  is  the  rule  in  other  states  we  would  be 
constrained  to  apply  the  same  rule  ill  this  state  to  justices' 
courts  that  apply  to  courts  of  record,  for  the  icaaon  that  the 
statute  has  prescribed  that  ^^the  mode  of  proceeding  and  the' 
rules  of  evidence  are  the  same  in  a  justice's  court  as  in  a 
like  action  or  proceeding  in  a  court  of  record,,  except  when 
otherwise  specially  provided ;"  and  in  the  matter  in  question 
is  not  otherwise  provided.  We  think,  therefore,  that  the 
judgment  of  the  ninth  of  September  did  not  terminate  the 
action  of  Sol.  King  v.  Edward  Price,  and  that  the  court  below 
did  not  eiT  in  so  instructing  the  jury. 

It  is  claimed  by  appellant  that  the  judgment  on  which 
the  property  in  question  was  sold  is  void,  for  the  reason 
that  there  was  no  sufficient  order  made  for  the  publication 
of  summons^  and  that  the  justice's  court  never  acquired 
jurisdiction  of  the  person  of  Edward  Price,  the  defendant  in 
said  judgment  It  appears,  by  the  bill  of  exceptions^  that 
when  this  judgment  was  offered  in  evidence  by  defendant 
in  this  case,  the  appellant  did  not  object  to  the  intro- 
duction of  this  record,  for  the  reason  that  there  was  no  suffi- 
cient order  for  the  publication  of   summons,   or    for  '  any 
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other  reason.     But  the  same  was  rooeived  in  evidence  with- 
ipjt  objection,  so  far  as  it  appears.  The  order  is  as  follows: 

"On  the  nineteenth  day  of  September,  1876,  said  constable 
returned  said  summons  into  court  with  an  indorsement  there- 
Op  in  substance  that  said  defendant,  Edward  Price,  could  not 
bp  found  in  Benton  county  and  state  of  Oregon."  "AflSdavit 
for  publication  filed  this  nineteenth  day  of  September,  1876 ; 
order  for  publication  made  and  filed  this  nineteenth  day  of 
September,  1876,  whereby  it  was  ordered  by  the  court  that 
service  of  summons  in  the  above  entitled  action,  be  made  by 
publication  thereof  in  the  Corvallis  Gazette,  a  news- 
paper published  in  Benton  county,  state  of  Oregon,  onoe  a 
veek  for  six  consecutive  weeks  next  before  the  sixth  day  of 
JTovember,  1876,  that  being  the  day  hereby  set  for  the  hear- 
ing of  said  action,  before  me  at  my  office  in  Corvallis,  Ben- 
t<Mi  county,  Oregon,  at  the  hour  of  nine  o'clock  in  the  fore- 
noon of  said  day  last  mentioned/' 

The  a|5davit  on  y^hich  the  order  was  based  is  not  ezhiV 
ited,  and  we  are  not  advised  of  its  contents.  It  is  claimed 
that  .the  order  must  set  out  enough  to  show  a  case  giving 
the  Q^>urt  jurisdiction  to  make  it  If  an  objection  had  been 
ipade  to  this  reeord  of  the  judgment  w^en  offered  in  evi- 
dence, that  this  order  was  not  sufficient^  a^  it  did  not  appear 
affirmatively  that  the  justice  had  authority  to  make  the 
order,  the  parties  offering  it  might  have  produced  the  affi- 
davit; and  for  aught  that  appears  it  was  before  the  court, 
and  as  it  is  not  here,  we  must  presume  that  it  was  sufficient 
to  authorize  the  order  for  publication.  The  only  question 
ifi,  must  the  order  itself  recite  the  facts  which  give  the 
court  authority  to  make  it  We  think  the  rule  is  that  in  de- 
t€|r^linHlg  the  validity  of  the  order  the  court  may  look  at 
tJae  affidavit  and  the  complaint,  and  in  the  absence  of  any 
proof  to  the  contrary,  the  court  will  presume  they  were  suffi- 
cient 

It  is  claimed  that  the  judgment  of 'Al^ander  was  void, 
for  tjie  reason  that  some  portion  of  the  record  was  written 
It])  after  the  time  when  the  proceedings  recorded  had  trans- 
^ijpd...  We  think  that  if  a  justice  of  the  peace  neglects  to 
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enter  a  formal  judgment  in  his  record  at  the  time  it  id  rsii- 
deredy  he  may  afterwards  make  such  record  and  it  willbe 
valid. 

The  fifth  instTQction  asked  by  the  plaintiff,  to  the  effect 
that  if  there  were  found  to  he  erasures  or  alterations  in  the 
justice's  record  then  it  was  void,  was  properly  refused,  for 
the  reason  that  such  erasures  or  alterations  might  he  ex- 
plained by  parol  evidence.  It  is  claimed  that  the  court, 
after  giving  to  the  jury  the  instruction  asked  for,  as  follows, 
*T[f  the  jury  find  that  any  fraud  or  collusion  has  entered  into 
the  proceedings  practiced  by  the  said  defendant,  then  th* 
record  would  be  void,  and  no  ri^t  would  enure  to  the 
party  practicing  such  fraud,'*  erred  in  adding  to  this  instruo- 
tion  the  words,  'Tbmt  fraud  must  be  proved ;  it  is  never  pre- 
Bumed.'* 

The  principle  announced  In  these  words  is  good  law,  and 
the  only  objection  that  can  be  urged  against  this  dause  be- 
ing added  to  the  instruction  is,  that  it  might  be  an  intima- 
tion that  no  fraud  had  been  proven.  Whatever  intimation 
tliere  is,  if  any,  is  in  the  words  themselves,  and  the  effect 
of  such  an  announcement  to  the  jury  would  only  have  been 
to  call  their  attention  to  a  duty  incumbent  on  fliem  to  in* 
quire  into  the  questions  of  fraud  presented  by  the  pleads 
ings  and  evidence,  and  find  whether  or  not  fraud  had  been 
practiced ;  and  as  such  a  finding  would  be  necessary  to  enable 
the  plaintiff  to  avail  any  benefit  from  the  instructions,  wd 
think  the  words  afiBxed  to  the  instruction  weie  pertinent 
and  proper.  Had  the  instruction  not  been  pertinent  to  thid 
case  then  being  submitted  to  the  jury— and  from  all  that 
appears  in  the  case  now  before  us  we  think  that  it  waa — the 
court  mi^t  have  properly  refused  this  instruction  for  thi 
reason  that  it  was  not  pertinent  The  ground  of  objection  to 
the  judgment  of  King  v.  Price,  was  that  the  justice  lost  jur- 
isdiction of  the  case  when  he  entered  the  void  judgment  oil 
the  ninth  of  September.  This  was  a  question  of  law  for 
the  court,  as  the  record  was  before  the  court,  and  it  waa 
the  duty  of  the  court  to  construe  this  record,  and  as  we  have 
before  considered,  the  erasures  and  additions  to  the  reo- 
Old  of  the  justice  complained  of  did  not  affect  the  valid- 
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ity  of  the  record.     So  there  was  no  question  of  fraud  to  be 
flubmitted  to  the  jury. 

These  considerations  dispose  of  the  questions  presented  in 
this  case.  As  we  have  found  no  substantial  error^  the  judg- 
ment of  the  circuit  court  will  be  affirmed. 


P.  GOLDSMITH  et  al.,  Appellants,  v.  THE  REVEITUE 

CUTTER,  Respondent 

PiOGESs  CANNOT  TAKE  Untcbd  STATES  Pbofebtt. — ^Tbe  g^emnMnt  oi 

.  the  Uiiiited  States  canqot  be  sued  in  the  courts,  nor  can  its  property 

taken  from  its  possession  under  their  process,  without  its  consent 

expressly  given  by  an  act  of  congress. 

WAXVKtb^FiSADiSQ  TO  THE  MEBiTfi.-^The   govekiunent   of   the  United 

States  did  not  waive  its  exemption  from  the  jurisdiction  and  proossa 

.  „  ot.^e  ^urts  by  pleading  to  the  merits. 

Appeal  from'  Multnomah  County. 

» 

On  November  13i  1876;  the  appellants  filed  a  oomplaint 
against  the  vessel  known  as  the  Bevenue  Cutter,  to  enforce  an 
alleged  lien  upon  said  vessel  for  the  sum  of  one  thousand  Sev- 
ern l^undoed  and  seventy-eight  dollars  itnd  thirty-five  o^its, 
arising  out  of  the  furnishing  of  labor  and  materials  used  in 
the^  origmal  construction  of  said  vessel  at  the  request  of  the 
Or^onlron  Works.  On  NoYMnber,14|  1876;  the  revenue 
cutter  was  arrested  under  warrant,  by  the  sheriff  of  Multno- 
mah county.  On  December  5,  1876,  the  United  States  made 
claim  to  the  vessel,  and  filed  an  answer  to  the  merits;  the 
answer  contains  no  plea  in  abatement  On  December  7, 
1876;  the  defendant  'was  released  fr<xn  anest  upon  stipula- 
tion by  tbe  secretary  of  treasury  to  the  effect  that  the  United 
StaJwould  pa^any  judgment  that  xnight  be  given  againat 
the  vessel;  pursuant  to  sections  3753  and  3754  of  Bev.  Stata. 
pf  the  United  States^ 

The  cause  was  tried  by  his  Honor  Judge  Shuttuck;  upon 
stipulation  of  the  parties  and  the  evidence  offered  and  allow- 
ed by  the  court,  and  the  court  found ; 

1.  That  the  said  revenue  cutter,  continuously  since  No- 
.vcnaiber  2,  1876,  had  been  in  charge  and  possession  of  Capt. 
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J.  W.  Wkkte  and;  lieat  J.  'Bifywn,  officers  of  the  United 
Stiitesy  or  of  meoo:  ^oftployed  by  thexn^  or  one  of  them  on  behalf 
of,  and  in  service  of,  ike  United  States* 

3.  That  the  said  revenue  cutter  was>  at  the  time  of  the 
said  seizure  by  the  Isheriff,  under  prooesafrom  this  court  in 
this  cause,  in  the  actual  charge  and  poseession  of  a  servant  of 
the  United  States,  acting  under' direction  ajxd  ordem  of  the 
aforesaid  officers  of  the  United  States,  and  the  said  yeseel 
was  used  hy  said  officers  for  storage  and  sdfe  keeping  of  div- 
ers articke  of  psxyp&rty  belonging  to  the  United  States,  and 
in  no  way  connected  with  <xt  part  of  the  alleged  contract  with 
the  Oregon  Iron  Works. 

3.  That  the  T^atehnaan  of  the  Oregon  Iron  Works  temaiuT 
iiig  at  ni^t  on.  board  of  said  revenue  cutter  between  the  see: 
ond  and  fourteenth  of  November,  1876,  was  subject  to  the  or? 
ders  and  control  of  said  officers  6f  the  United  States^ 

The  conclusions  of  law  found  wer^  as  follows:  That  the 
plaintiff  have,  a  lien  as  materialmen  and  laborers,  as  alleged 
in  the  complaint,  the  amount  of  which  lien  should  be  a&cer^ 
tained:  before  enforcement  could  be  had*  That  by  season  c^ 
the  property  and  possession  of  the  Unite^ ;  States,  of  .tod  in 
said  revenue  cutter,' at  the  time  of  the  alleged  seizure  by  the 
sheriff  of  HuHnomah  county,  said  lien  cannot  be  enforced  in 
this  piioceeding  against  said  xemmx^i  cutter,.  Or  against  the 
United  States.  That  the  United  States  ia  entitled  to  judg- 
ment upon  its  plea  and  claim  herein,  and  that  the  prayer  of 
the  plamtiff  should  be  denied^ 

•    /.  H,  Woodward  and  David  OoodseU,  for  appellant 

Rufus  Mallorif/U.  S.  Districi  Attorney  J  amd  HiUj  Dv/Hhw% 
<t  Thompson,  for  respondent 

By  the  Court,  Watsoit,  J. :. 

One  of  the  findings  of  fact  of  the  couit  below,  is  that  the 
Revenue  Gutter,  defendant,  was  and  for  some  time  prior  to 
the  commencement  of  this  action  had  been  continuously  in 
the  diai^  and  possession  of  Captain  J.  W.  White  and 
Lfieutenant  J.  Bi^wn,  officers  of  the  United  States,  or  of 
men  employed  by  them,  or  one  of  them  on  behalf  6f  and  in 
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the  service  of  the  United  States,  and  tiiat  it  was  at  tiie  time 
of  its  seizure  by  the  sheriff,  under  the  waxrant  issaed  in  this 
action,  in  the  actual  charge  and  possession  of  a  servant  of  the 
United  States^  acting  under  the  direction  and  orders  of  said 
a£ceis;  and  that  the  watchman  of  the  Oregcxi  Iron  Warks, 
who  remained  on  board  the  vessel  at  knight  from  the  second 
to  the  fourteenth  of  November,  18t6,  was  subject  to  the  or- 
ders and  control  of  those  officers. 

We  think  that  these  findings  of  fact  are  equivalent  to  find- 
ing that  at  the  time  of  the  commencement  of  this  action  and 
the  seizure  of  the  vessel  the  government  of  the  United  States 
was,  by  its  officers  and  servants,  in  the  possession  of  the  ves^ 
sel.  We  are  further  of  Ae  opinion  that  such  possession  was 
sufficient  to  exempt  the  properly  from  the  process  of*  the 
courts  of  this  state. 

It  came  clearly  within  the  principle  announced  in  the 
case  of  the  Davis,  10  Wall.  16.  We  quote  from  the  opinion 
in  that  case  the  definition  of  a  possession  by  the  goviernment 
of  the  United  States,  which  will  exempt  property  from  the 
process  of  the  courts.  '^The  possession  which  will  do  this 
must  be  an  actual  possession,  and  not  that  mere  constructive 
possession,  which  is  very  often  implied  by  reason  of  owner* 
ship  under  circumstances  favorable  to  such  an  implication. 
We  are  speaking  now  of  a  possession  which  can  only  be  diang* 
ed,  under  the  process  of  the  court  by  bringing  the  oflhser  of 
the  court  into  collision  with'  the  officer  of  the  government,  if 
the  latter  should  choose  to  resists  The  possession  of  the  goiv* 
emment  can  only  exist  through  some  of  its  officers,  using  that 
phrase  in  the  sense  of  any  person  charged  on  behalf  of  the 
govenmient  with  the  control  of  the  properly  coupled  with 
its  actual  possession.  This,  we  thinks  is  a  sufficiently  liberal 
definition  of  the  possession  of  property  by  the  government 
to  prevent  any  unseemly  conflict  between  the  courts  and 
the  other  departments  of  the  government,  and  which  is 
consistent  with  the  principle  which  ex^upls  the  government 
from  suit  and  its  possession  from  disturbance  by  judicial 
process." 

We  think  that  the  findings  of  fact  in  this  case  dearly 
show  that  the    offi.cers  of  the  United  Stales  were,  at  the  time 
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of  the  aeizuTe  of  the  Tevenue  cutter^  in. such  an  actual  and 
rightful  poesession  of  the  Teasel  that^  had  they  choeeu  to  le- 
sist,  a  collisiosL  would  have  reaulted  between  them  and  the 
officers  of  the  court. 

The  United  States  cannot  be  sued  in  the  pourta,  nor  can  its 
property  be  taken  from  its  possession  by  process  issued  by  the 
eouarts  without  its  oonaent  expressed  by  a  law  enacted  by  con- 
gress. (Briggs  v.  Light  Boats,  11  Allen  157.)  It  is  con- 
tended by  counsel  for  appellants  that  the  exemption  of  the 
government  of  the  United  Slates  from  suit  in  the  courts  is 
in  the  nature  of  a  personal  privilege,  and  must  be  pleaded  in 
abatem^nt^  and  that  the  United  States  having  pleaded  to,  thia 
merits  cannot  thereafter  raise  the  question.  We  cannot  as* 
sent  to  this  doctrine. 

« 

The  exemption  of  the  government  from  being  sued  in  the 
courts  without  its  consent  is  an  attribute  of  its  sovereignty, 
and  its  consent  to  be  sued  must  be  shown  by  some  act  of  con* 
grese  expressly  to  that  effect  In  the  casse  of  United  States  v. 
Clarke,  8  Pet  444,  Chief  Justice  Marshall  said :  ''As  the 
United  States  are  not  suable  of  conmiom  right,  the  party  who 
institutes  such  stdt  must  bring  his  case  within  the  authority 
of  some  act  of  congress,  or  the  court  cannot  exercise  jurisdic- 
tion over  it" 

We  are  aware  that  the  learned  judge  of  the  United  States 
district  court  for  this  dictrict  has,  in  a  proceeding  to  enforce 
a  lien  under  the,  state  law  upon  the  same  vessel,  defendant  in 
this  action,  rendered  a  decision  which  might  at  first  view 
seem  adverse  to  the  views  which  we  have  herein  expressed. 
(The  Revenue  Cutter,  the  United  States  claimant,  decided  in 
U.  S.  Dist  Ct  for  Oregon,  Jan.  2,  1878.)  We  have  careful- 
ly examined  the  opinion  in  that  case,  and  find  nothing  in  it 
adverse  to  the  views  of  the  law  which  we  herein  express.  The 
court  in  that  case  foutd  the  facts  in  regard  .to  the  possession 
of  the  United  States  differently  from  the  findings  of  the 
court  below.  It  found  that  the  United  States  at  the  time  of 
the  seizure  was  not  in  the  rightful  possession  of  the  ves- 
sel.' 

■ 

We  have  repeatedly  decided  that  under  our  statute,  the 
findings  of  fact  of  the  court  below,  like  the  special  verdict 
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of  a  jury,  are  not  reviewable  hfere.  It  ib  not  for  us  to  ex- 
press any  opinion  as  to  lihe  oorrectnefls  of  liie  findings  of  fact 
of  the  oonrt  below,  in  iiBgard  to  the  possession  of  the  tsb- 
seL 

We  are  governed  by  those  facts  as  presented  by  Ae  find- 
ings. Had  the  United  States  district  jndge  found  that  the 
United  States  was  in  the  actual  possession  of  the  vessel  at 
the  time  of  the  seizure,  we  are  satisfied  from  the  reasoning 
used  by  him,  that  he  would  have  arrived  at  the  same  oondu- 
sion  of  law  aa  we  herein  announce.  The  notice  of  appeal  con* 
tains  a  number  of  assignments  of  error,  but  we  think  that  all 
of  ally  importance  ane  disposed  of  by  the  views  alieady  an- 
nounced. • 

The  decision  of  the  court  below  dismissing  the  complaint, 
was  correct,  and  the  Judgment  must  be  affirmed. 


^O.  W.  MOORE,  Appellant,  v.  0.  S.  MILLEB^  Beqpondent. 

PBomssoBT  NOtt  TSAirsFBKBED  wiMOUT  TtmatmBiaafT, — ^Minear,  being 
indebted  to  the  bank  of  Idaho,  xspon  his  pxinniaBOTy  note,  in  eonsid* 
eratlon  of  an  exteoBion  of  time  thenon  to  ^Gnear,  MiUer  executed 
his  promissory  note  to  the  bank  for  the  sum  of  Minear's  note,  with 
the  understanding  that  both  notes  should  be  deliyered  up  when 
either  was  paid.  Moore,  a  stockholder  in  the  bank,  leoeiTed  both 
notes,  with  notice  of  all  the  ffebots,  as  s,  pirt'  of  his  share  of  the  bank 
assets.  The  MiUer  note  was  regularly  indorsed  to  him;  the  other 
was  delivered  without  indorsement:  Held,  1.  That  Miller's  lia- 
bility was  not  that  of  an  indorser  upon  the  Minear  note,  but  that 
it  grew  out  of  an  independent  contract  to'  pay  a  certain  sum  at  ft 
fixed  time^  upon  conditions  expressed  in  the  agreement;  2.  Thmt 
Moore  became  the  owner  of  the  Minear  note  without  iadorsemeat^ 
and  that  he  had  the  right  to  maintain  his  action  upon  the  Millar 
note. 

Appeal  from  Caaoo  Counly. 

The  facts  are  stated  iu  the  opinion  of  the  oonrt 

B.  WUten,  N.  H.  Oates  and  W.  W.  Thayer^  for  appeUant 

W.  H.  Efjlnger,  for  respondent 

By  the  Court,  Shattuck,  J. : 

The  liability  of  the  reipondent,  lUllery  in  tiiia  oaae  nrask 

*See  26  Am.  Rep.  518. 
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be  asoertained  bj  the  writing  oS^iei  in  evidence,  -including 
the  note  sued  on.  These  writings  show  that  Minear  made  « 
promissory  note  to  the  First  National  Bank  of  Idaho^  loir 
four  thousand  dollars,  bearing  interest  at  two  per  oent  li 
month,  and  due  August  4,  1874.  About  the  date  of  the  ma- 
turity of  this  notBj  an  extension  ot  the  time  of  payment  was 
sought,  and  Miller  was  requested  or  asked  by  letter  from  th^ 
cashier  of  the  bank  to  indorse  this  note,  which  by  letter  he 
consented  to  do.  The  cashier  then  sent  to  Miller  the  note  sued 
on  in  blank,  inclosed  in  a  letter  wherein  lihis  proposition  was 
made  to  Miller.  ^'If  you  will  sign  and  return  the  note  (the 
one  sued  on)  I  will  grant  IJie  time  asked  for  and  deliver  up 
both  notes  when  either  is  paid,"  (referring  to  the  Minear  note 
upon  which  the  time  asked  was  granted).  Miller  signed  this 
note  and  returned  it  to  the  cashier^  and  stated  in  the  letter 
inclosing  it,  in  substance  that  he  gave  this  note  with  the  un- 
derstanding contained  in  the  cashier's  letter  quoted  from 
above. 

There  was  also  further  evidence  hx  ^e  case  tending  to 
show  that  Moore,  at  the  time  of  this  correspondence,  was 
earthier  of  the  bank  and  a  stockholder  in  the  institution,  but 
since  that  time  he  |iad  withdrawn  and  had  received  ni  im 
settlement  with  the  bank  and  as  part  of  his  shand  of  adsettf, 
the  Minear  note  and  the  note  sued  on-^both  leipresenting,  i|i 
fact,  one  debt  and  entitling  the  holder  to  payment  *ii 
only  one  of  the  sums  of  money  specified  in  them.-  The 
note  sued  on  was  regularly  and  properly  indorsed  by  the 
payee ;  but  the  Minear  note,  through  some  oversi^t,  was  de- 
livered without  any  indorsement  whatever  by  the  payee.  Thfe 
Minear  note  was  delivered  to  the  plaintiff  by  th^  payee  for 
a  valuable  consideration,  along  vnth  the  note  sued  on,  and 
the  plaintiff  was  the  sole  party  interested  in  the  money  due 
upon  these  notes. 

With  this  testimony  before  the  court  below,  it  was  not  €a^ 
ror  to  instruct  the  jury  as  a  general  proposition  that  parties  to 
promissory  notes  may,  as  between  themselves,  make  a  sep- 
arate contract  as  to  the  liability  assumed  by  which  their 
rights  are  to  be  governed,  or  they  may  make  a  contract  as 
for  an  indorsement  upon  a  separate  piece  of  paper  and  attach 
the  same  to  the  note. 
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'  But  the  evidence  in  this  ease  makes  Miller's  undertaking 
iunonnt  to  som^ing  nsore  than  is  implied  in  liiia  general 
proposition  of  law.  The  writing  introduoed  in  evid^oe, 
'fairlj  oonstniedy  mean-  sunplj  this,  that  Miller,  in  consid- 
oration  of  forbearance  to  Minear,  promised  to  pay,  not  Min- 
'Car's  note^  but  a  certain  definite  sum  of  money  at  a  certain 
time^  with  a  condition,  however,  that  if  Minear^s  note  should 
be  paid  before  the  day  fixed,  then  this  prcmiee  should  be 
(▼end.  The  only  satisfaction  or  fulfillment  of  this  prom- 
ise, or  the  only  defense  to  this  action,  upon  this  view  of 
the  testimony,  which  can  avail  the  respondent  is  payment  of 
the  one  or  Hie  other  of  these  two  notes,  and  in  so  far  as  the 
instruction  given  by  the  court  to  the  jury  conveyed  to  them 
a  view  of  the  mlitter  different  from  that  just  expressed,  it  was 
-erroneous.  The  second  instruction  given,  to  which  exception 
-was  taken,  and  tiie  instruction  asked- by  plaintiff  and  refused, 
ibotfa  refer  to  the  same  pointy  and  may  be  ccmsideied  together. 
The  instruction  given  was  this :  'TCf  you  find  that  Miller  ex- 
ecuted the  note  of  date  August  4,  1874,  for  four  thousand 
and  one  hundred  and  ei^ty-six  dollars  and  sixty-seven  cents 
to  the  First  National  Bank  of  Idaho,  as  collateral  seciiiity 
for  the  payment  of  the  Minear  note,  sixty  days  after  the  ma- 
turity of  the  Minear  nete^  you  mvBt  also  find,  before  the 
.plaintiff  can  recover,  lliat  he  is  the  owner  and  holder  of  both 
the  notes,  and  as  they  are  negotiable  promissory 
notes,  that  fhey  were  transferred  to  him  by  indorse- 
ment; for  in  no  other  way  will  the  transfer  convey  the 
legal  title  so  as  to  permit  the  plaintiff  to  recover  in  this  ao- 
iian.'' 

'  The  instruction  asked  and  refused  was  this:  ^'If  you  be- 
lieiTe  from  the  evidence  that  plaintiff  is  the  owner  and  holder 
0f  the  Minear  note,  that  will  be  sufficient  for  plaintiff  to 
maintain  an  action  against  defendant  on  his  note  without  the 
indorsement  of  the  Minear  note/' 

Two  propositions  are  asserted  by  these  constructions:  one 
that  the  plaintiff  must  be  the  owner  and  the  holder  of  both 
'notes,  in  order  to  maintain  this  action;  the  oth^  that  the 
Kywnarsfaip  of  the  Minear  note,  for  the  purpose  of  the 
MtifiiV'nHist  be  created  and  exiBt  by   indacsement  of  the 
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pftyee's  name,  end  not  ol^erwise.  The.  first  of  iheee  pxopo- 
flitioDB  need  not  be  cosieidered,  for  tibe  deoisioci  of  the  aeoond 
will  dispose  of  tb^  caae. 

The  queatSotkithen^  is,  can  Moore  beeome  the  owner  of  the 
Minear  note,  it  being  payable  to  the  order  of  the  payee  with- 
out the  indorsement  of  the  payee  ?    The  cour6  below  held, 
and  the  oounsel  for  the  respondent  here  contend  that  he  can- 
not, and  we  are  cited  to  Sr  provision  of  our  statute,  and  to 
elementary  works  on  bills  and  notes,  besides  several  reports, 
that  employ  language  mainly  the  same  as  that  used  in  the  in* 
struetion  given*     But  those  oases  and  rules  have  reference 
to  purely  legal  titles,  to  n^;otiable  paper,  and  legal  remedies 
thereon,  as  enforced  under  the  law  merchant*    It  does  not  fol- 
low from  these  citations  that  a  party  who  pays  valuable  con- 
sideration for  a  note  or  bill,  payable  to  order,  and  takes  a 
tsramsfer  of  it  by  deliyeiy  only,  without  indoirsement,  may  not 
be  deemed  in  law  for  many  purposes  the  owner.    By  su<^  a 
transfer,  it  is  true,  the  holder  does  not  take  the  paper  clothed 
with  all  the  rights  of  an  indorsee  of  negotiable  paper,  trans- 
ferred in  the  usual  manner  and  course  of  business.  He  nover- 
theless  could,  under  the  old  law,  sue  upon  it  in  the  name  of 
the  payee,  and  was  so  far  realized  as  owner  as  that  he 
might  lawfully  collect  and  receive  for  his  own  use  the  mone;f 
due  on  it;  but,  diflferent  from  a  regular  indorsee,  he  would 
doubtless  be  subject  to  the  equities  subsisting  between  the 
maker  and  the  payee.    Under  the  New  York  code,  and  it  is 
piesnmed  wherever  that  code  has  been  adopted,  such  a  note 
payable  to  order  may  be  transferred  by  delivery  without  in- 
dorsement, so  as  to  vest  the  property  in  it  in  the  purchaser  and 
bolder,  and  to  entitle  the  holder  to  sue  upon  it  in  his  own 
name.     (Edwards  on  Bills,  286;  11  Barb.  620;  12  How.  Pr. 
166.)      And  it  would  seem  that  such  a  holder  of  a  note  for 
Tvhicb  he  has  paid  value,  would  have  a  good,  equitaUe  title 
that  M^uld  sustain  a  suit  to  enforce  collection,  and  to  establish 
his  ri^ht  to  the  money  against  both   the  maker   and   the 


The  code  of  this  state  has  preserved  to  a  considerable  ex- 
tent the  distinction  between  law  and  equity  jurisdiction 
and  modes  of  proceeding;  and  whether  or  not  Moore  could 

6 
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maintain  an  ordinary  action  at  law  nnder  our  code  npon  the 
Minear  note  on  the  ground  of  his  being  th6  real  party  in 
interest^  it  is  not  necessary  to  determine  at  lids  time.  Snt^ 
beyond  questian,  the  evidence  in  this  case  tended  to  show 
facts  from  which  the  legal  inference  is  that  Moore  has 
title  to  the  Minear  note  and  the  sole  right  to  receive  the 
money  due  upon  it  and  to  cancel  and  deliver  it  up;  that  he 
could  collect  it  if  not  by  action  at  law  in  his  own  name,  cer- 
tainly by  action  at  law  in  the  name  of  lihe  payee,  or  by  suit  in 
equity  in  his  own  name  against  the  maker  and  payee. 

Having  such  a  title  to  the  Minear  note  and  a  perfect  legal 
title  to  the  note  sued  on,  we  think  Moove  can  maintain  this 
action  without  having  the  indorsement  of  the  payee  upon  the 
Minear  note. 

It  follows  that  there  was  error  in  the  instructions  ^ven 
and  in  refusing  the  instructions  asked,  and  the  judgment  will 
have  to  be  reversed  and  a  new  trial  ordered. 


HENUT  SCHELAKD,  Appellant,  v.  JOHN  EKPEL- 

DING,  Respondent 

Cboss^biut^Not  Aujowkd  when. — When  a  dsUndxat,  in  his  saswer  to 
an  action,  pleads  a'  matter  which  is  a  defense  at  law,  he  cannot  also 
as  plaintiff  file  a  complaint  in  equity  in  the  nature  of.  a  eroes-bilL 

EzmsK  CoNTBAor. — ^A  contract  which  is  for  the  sale  of  serend  distinct 

things,  as  for  the  sale  of  a  town  lot  and  personal  property,  but  aD 

,  for  one  oonsideratlon,  is  an  entire  contract,  and  not  divisible  exotpt 

by  the  consent  of  both  parties  thereto  and  the  making  of  a  new 

contract. 

Waitkb — GouNTEB-CLAiic  NOT  BsircrBBED  TO. — ^Whcn  a  counteir-claim  is 
pleaded  by  a  defendant  in  a  suit  in  equity,  whieh  oountar-claim  is 
not  demurred  to,  but  is  denied  by  the  plaintiff,  aU  objection  to  the 
irregularity  of  the  plea  is  waived. 

OoKTBAOTS — ^Mat  bb  RESCINDED. — When  one  party  to  a  contract  violates 
it,  he  cannot  ayail  himself  of  its  provisions  against  the  other  party, 
and  such  other  party  has  a  right  to  ooneider  the  ocmtraet  mwindnd 

Appbai.  from  Multnomah  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

M.  (7.  Oeorge  mid  W.  H.  Efiinger,  for  appellant. 
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C.  M.  Kincaid,  W.  W.  Thayer  and  W.  8.  Newbury,  for  re- 
spondent 

By  the  CouTty  Boisb,  J : 

John  Erpelding,  the  respondent  and  defsndant  in  this  suit, 
commenced  an  action  in  the  circuit  court  of  Multnomah 
county  against  Heniy  Scbeland,  the  appellant  and  plaintiff. 
Said  action  was  commenced  on  the  eighteenth  day  of  Septem* 
her,  1875,  and  was  for  the  recovery  of  wagi^.  Plaintiff  in  thai 
action  alleged  that  Scheland  was  indebted  to  him  for  wages 
as  a  cooper  from  August  16,  1873,  to  September  30,  1878, 
at  fifty  dollars,  in  gold  coin,  besides  board  and  lodging,  whioh 
was  worth,  as  he  says,  for  that  time  twenty^five  dollars,  mak* 
ing  in  all  the  sum  of  one  hundred  dollars.  He  also  daims 
wages  as  a  brewer  from  October  1,  1873,*  to  September  17, 
1875,  and  alleges  that  said  wages  as  brewer  was  reasonably 
worth  one  hundred  dollars  per  month,  besides  board  and 
lodging,  whidb  said  wages  as  brewer  are  claimed  to 
be  worth  two  thousand  thocee  bundled  and  'fifty  dol- 
lars, in  gold  coin,  of  which  tii6  plaintiff  has  leo^red  f  rok 
defendant  on  account^  eighteeii  dcflars  and  fifty  dentsl  The 
respondent  prayed  for  a  ju(%ment  for.  tlie  aggregate  ^suin  of 
two  thousand  four  hundred  and  thirty-one  dollars- ^and  fifty 
cents.  *  i 

w 

The  appellant  Scheland,  in  his  answer  puts  in  issue  this 
indebtedness,  and  in  a  further  and  separate  answer  allege 
that  after  May  1,  1874,  Erpdding  worked  in  the  brewery 
not  for  Scheland,  but  as  a  partner  of  Scheland  in  the  busi- 
n^ess ;  and  alleges  that  from  that  time  they  were  equal  part- 
ners in  the  business  of  brewing.  If  this  separate  answer  is 
true,  then  the  plaintiff  in  the  action  could  not  recover  for  the 
time  the  partnership  existed.  Bo  it  seems  Scheland  had  a 
complete  defense  against  Erpelding  in  the  claim  for  wages, 
and  had  no  need  to  seek  the  aid  of  a  court  of  equity  for 
liis  defense. 

Sut  notwithstanding  there  was  a  complete  defense  made 
in  the  answer  in  the  action  of  Erpelding  v.  Scheland,  Sche- 
land, the  defendant  in  that  action,  immediately  on  filing  his 
imawer    in  tlie  action   against  him,  also    lis'  plaintiff  filed 


a  complaint  agairest  Erpel^i?^  in  tha  nature  of  a  ctob&^I)!!] 
to  said  action  at  law,  in  which  cross-bill  he  alle^^s  that  on 
the  first  day  of  May,  1874,  he  and  defendant,  Erpelding,  did 
contract  and  agree  to  form  a  partnership,  and  enter  into  the 
business  of  ean^ing  on  birewing  for  the  naianufactaie  of  ale, 
porter  and  beer  as  copartners ;  tiiat  in  pursuance  of  said 
{Agreement  they  did  iarm  said  oopartnership  on  the  first  day 
of  May,  and  began  at  once  to  carry  on  said  business  at  a 
brewery  in  the  city  of  Portland,  which  said  brewery  is  the 
separate  property  <d  the  plaintiff  Scheland.  PlaintifF  in  the 
crossrbill  further  alleges  that  the  name  of  the  said  partner- 
ahip  was  H.  Scheland  &  Co.,  and  alleges  that  the  business  was 
oon^tinued  by  them  until  the  filing  of*  the  cross-bill ;  that  no 
time  was  fixed  in  the  agreement  of  partnership  as  to  the  time 
of  its  oontinuance;  that  the  defendant  refused  to  continue  to 
carry  on  said  business^  and  that  defendant  hag  misapplied  the 
funds  of  the  partnership^  And  pla^ptiff  in  said  cross* 
bill  refers  to  said  action  at  law.  and  a^  that  it 
be  stayed,  and  that  said,  partnership  be  diasolved  and 
the  business  thereof  settled  by  a  decree  of  the  court, 
and  that  all  tiie  ipatters  between  the  parties  before  and 
after  the  fint  of  May,  1874,  be  settled  by  a  decree  in 
this    suit 

The  respondent,  Erpelding,  answered  this  cross-bill,  and 
denied  specifically  having  made  the;  contract  ba  alleged  in  the 
^sross^bill,'  and,  as  a  defense  to  said  cross-bill,  set  up  another 
and  difiersnt  contract  as  follows :  That  on  or  about  the 
twenty-fifth  day  of  April,  1874,  plaintiff  and  defendant  made 
a  verbal  contract,  the  legal  effect  of  which. was  that  plaintiff 
.agreed  to  sell  to  defendant  and  defendant  agreed  to  pur- 
chase of  plaintiff  one  undivided  one  half  of  plaintiff^s  brew- 
ery and  the  block  ^f  land  upon::which  the  same  was  situated 
and  known  as  block  1  Caruther's  Addition  to  the  city  of 
Portland,  tc^ther.  with  the  appurtenances,  and  one  undi- 
vided one  half  interest  in  the  business  of  brewing  and  sell- 
ing ale,  porter  and  beer,  imd  in  the  .team  with,  wagon  and 
harness  used  about  the  brewery,  and  the  good  will  of  the 
^usinessy  fpr  the.  sum  of  three  thoi^sand  five  hundred  dol- 
lars. -  Kp  definite  time  being  agreed  on  for  the  payment  of 
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said  8imi  of  waoffj  hj  defendant  to  plaintiff;  bat  said*  part- 
nersbip  'was  to  oommence  to  the  first  of  Ma;^,  1874 ;  that  said 
defendant  was  to  have  aneqiial'voioe  and'eontvol  in  the  man- 
ageisient  of  'the. said. bn&iness,  and  said  pbiintiff  -wae  to  go  oii 
and  c6nip)el;e  at  his  own  expense  a  part  of  the^brewery  build- 
ing, sinoe  used  for  Ihe  bar^  iidiieli  was  theniinoQairse  of  con- 
struction, and  was  to  have  said  agroegcnent  ireduoed  to  writing 
on  said  first  of  .May,  1874,  the  date  on  which  aaid  partner- 
ship was  to  have  coounenoed.  .Said  plaintiff  was^  by  the 
terms  of  said  agreement,  to  make,  execute,  ;and  deliver  to 
defendant  on  sad<d  date,  a  bond  for  a  good  and  sufficient  deed 
of  warranty  for  one  half  of  said  block  of  land  and  one  half 
of  said  breweify  thereon.  And  said  defendant  alleges  that 
said  contract  was  one.  and  entire,  and  that  he  has  never  paid 
any  monegr  theroon,  and  olaims  that  the  same  is  void  by  the 
stAtate  of  irauds. 

Defendant  also  pleided  a  eonnter'^eilaim  in  this  suit  against 
said  Scheland  for  compensation  for  services  in  mperintend- 
ing  said  bjcwery  for  the  period  of  sixteen  months,  ^  the  time 
claimed  by  plaintiff  to  be  eoveved  by  saidpartnerahipb  Plain- 
tiff alleges  that  he  has  always  been  willing,  and  now  is,: to 
compfy  with' said  agreciment;  and  Baya..farthe(r,  ^'That  upon 
tbe  fimt  of  May,  1874,  def^Mhnt  pn^obed  to  go  on  with  the 
business  of  the  partnership,  and  that  he,  defendant^  was  then 
unable  to  <iesnply  with  thaooniraQt  for  the  sals,  of  tiie  real  and 
personal  jmiperty^  bnibthat  hcpigreed  to  pay  «and  allow;  plain- 
tiff interest' on  said  Wrfy-^fiv^  biuMlred  dioUars  from  said  first 
day  of  Mi^;  the  purpose  of  defendant  being,  as  he  informed 
plaintiff^  to  pay  the  purchase-nioney  so-  soon  thereafter  aa  he 
mi^t  become  able,  whether  from  the  profits  of  the  partndr- 
ahip  or  otherwisew''  Plaintiff  denied  'Hbat  the  contract  was 
entire  or  within  the  statute  of  frauds,  and  averred  that  each 
of  the  said  several. items  of  said  contract  a  separate  price  was 
agreed  upon,'^  and  said  reply  concluded'  with '  denials  of  de- 
fendant's eouuter-daim.  '^ 

The  case  being  at  issue,  the  cause  wa»  referred,  by  the 
order  of  the  court  bo  J.  J.  Browne,  esq.  (by  coiisent  of  the 
pardea  in  open  court),  to  take  the  testimony  and  report  his 
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of  a  jury,  are  not  pfeviewable  hfere.  It  is  Jiot  for  us  to  ex- 
press any  opinion  as  to  the  oorrectniefls  of  the  findings  of  fact 
of  the  oottrt  below,  in  regard  to  the  possession  of  the  Tes- 
seL 

*  We  are  governed  by  those  facts  as  presented  by  llie  find- 
ings. Had  the  United  States  district  judge  found  that  tiie 
United  States  was  in  the  actual  possession  of  the-  vessel  at 
the  time  of  the  seizure,  we  are  satisfied  from  tiie  reasoning 
used  by  him,  that  he  would  have  arrived  at  the  same  conclu- 
sion of  law  as  we  herein  announce.  The  notice  of  appeal  OOQ* 
tains  a  number  of  assignments  of  error,  but  we  think  that  all 
of  aiiy  importance  ane  disposed  of  by  tiie  views  already  an- 
nounced. •  ' 

The  decision  of  the  court  below  dismissing  the  oomplainty 
was  correct,  and  the  judgment  must  be  affirmed. 


?C.  W.  MOOEE,  Appellant,  v.  0.  S.  MIUJER,  Baqpondent. 

FBOMtssoBT  NOTft  Tbaksfexbed  wrftfOOT  iKDoasBiOBNT. — ^Minear,  being 
indebted  to  the  bank  of  Idaho,  upooi  his  pmmiseoTy  note^  in  eosudd* 
;  eraticn  of  an  extension  of  time  thereon  to  Miliear,  Miller  executed 
his  promissory  note  to  the  bank  for  the  sum  of  Minear's  note^  with 
the  understanding  that  both  notes  should  be  deliyered  up  when 
either  was  paid.  Moore,  a  stockholder  in  the  bank,  tieoeived  both 
notes,  with  notice  of  ail  the  flMsts,  as  a  ptrt  of  his-share  of  the  hank 
assets.  The  Miller  note  was  regularly  indorsed  to  him;  the  otiier 
was  delivered  without  indorsement:  Held,  1.  That  Miller's  Ita* 
bUity  was  not  that  of  an  indorser  upon  the  Minear  note,  but  that 
it  grew  out  of  an  independent  contract  to'  pay  a  certafin  man  at  a 
fixed  time^  upon  oonditions  expressed  in  the  agreement;  2»  Tliai 
Moore  became  the  owner  ol  the  Minear  note  without  indonemeat^ 
and  that  he  had  the  right  to  maintain  his  action  upon  the  Milkr 
note. 

Appeal  from  Caaoo  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  WUten,  N.  H.  Gates  and  W.  W.  Thayer^  for  appellant 

W.  H.  Effinger,  for  respondent 

By  the  Court,  Shattuok,  J. : 

The  liability  of  the  retpondent.  Miller,  in  tiiis  oaae  mnat 

*See  26  Am.  Rep.  618. 


Deo.  1877]  MooRB  v.  Milled.  3S6 

be  ascertained  hj  the  writing  offered  in  evidenoey  induding 
the  note  sued  on.  These  writings  Aow  that  Minear  made  'E 
pTomissory  note  to  the  Fint  National  Bank  of  Idaho^  ioF 
four  thousand  doUarS;  bearing  interest  at  two  per  oent  li 
month,  and  due  August  4,  1874.  About  the  date  of  the  mah 
turitf  of  this  note,  an  extenjsion  of  the  time  of  payment  was 
sought,  and  Miller  was  requested  or  asked  by  letter  from  tte 
cashier  of  the  bank  to  indorse  this  note,  whieh  by  letter  he 
consented  to  do.  The  cashier  then  sent  to  Miller  the  note  sued 
on  in  blank,  indosed  in  a  letter  wherein  this  proposition  was 
made  to  Miller.  ^^If  you  will  sign  and  return  the  note  (the 
one  sued  on)  I  will  grant  the  time  asked  for  and  deliver  up 
both  notes  when  either  is  paid,'-  (referring  to  the  Minear  note 
upon  which  the  time  asked  was  granted).  Miller  signed  this 
note  and  returned  it  to  the  cashier,  and  stated  in  the  letter 
inclosing  it,  in  substance  that  he  gave  this  note  with  the  un- 
derstanding contained  in  the  cashier's  letter  quoted  from 
Above^ 

There  was  also  further  evidence  in  Ihe  case  tending  to 
show  that  Moore,  at  the  time  of  this  correspondenoe,  was 
casfhier  of  the  bonk  and  a  stockholder  in  the  institution,  bat 
since  that  time  he  had  withdrawn  and  had  received  rn  im 
settlement  with  the  bank  and  as  pdrt  of  his  shar^  of  assets, 
the  Minear  note  and  the  note  sued  on^^both  representing,  iii 
fact,  one  debt  and  entitling  the  holder  to  payment  »ii 
only  one  of  the  sums  of  money  specified  in  them.  The 
note  aned  on  was  regularly  and  properly  indorsed  by  the 
payee;  but  the  Minear  note,  thrMigh  some  oversi^t,  was  de- 
livered without  any  indorsement  whatever  by  the  payee.  Ttfe 
Minear  note  was  delivered  to  the  plainti£F  by  the  payee  for 
a  valuable  consideration,  along  with  the  note  sued  on,  and 
the  plaintiff  was  the  sole  parfy  interested  in  the  money  dtie 
upon  these  notes. 

With  this  testimony  before  the  court  below,  it  was  not  ei^ 
ror  to  instruct  the  jury  as  a  general  proposition  that  parties  to 
promissory  notes  may,  as  between  themselves,  make  a  sep- 
arate contract  as  to  the  liability  assumed  by  which  their 
rights  are  to  be  governed,  or  they  may  make  a  contract  as 
for  an  indorsement  upon  a  separate  piece  of  paper  and  attadh 
the  same  to  the  notcw 
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But  the  eyidenoe  in  this  ea^e  makes  Miller^s  undertaking 
amount  to  som^ing  more  than  is  implied  in  this  general 
-propodtion  of  law.  The  writings  introduoed  in  evidence^ 
iairlj  oonstrued,  mean  Amply  this,  that  Miller,  in  consid- 
eration of  forbearance  to  Minear,  promised  to  pay,  not  Min- 
ear's  note^  but  a  certain  definite  sum  of  money  at  a  certain 
tune,  with  a  condition,  however,  that  if  Minear's  note  should 
be  paid  before  the  day  fixed,  tiien  this  promise  should  be 
^roid.  The  only  satisfajction  or  fulfillment  of  this  prom- 
ise, or  the  only  defense  to  this  action,  upon  this  view  of 
the  testimony,  which  can  avail  the  respondent  is  payment  of 
the  one  or  the  other  of  these  two  notes,  and  in  so  far  as  the 
instruction  given  by  the  court  to  the  juiy  conveyed  to  them 
a  view  of  the  matter  different  from  that  just  expressed,  it  was 
enroneous.  The  second  instructioD  given,  to  which  exception 
-was  takai,  and  tiie  instruction  asked  by  plaintiff  and  refused, 
tboth  refer  to  the  same  pointy  and  may  be  considered  together. 
The  instruction  given  was  this:  '*If  you  find  that  Miller  ex- 
ecuted the  note  of  date  August  4,  1874,  for  four  thousand 
and  one  hundred  and  ei^ty-six  dollars  and  sixty-seven  cents 
to  the  First  19'ational  Bank  of  Idaho,  as  collateral  security 
for  ibe  payment  of  the  Minear  note,  sixty  days  after  the  ma- 
turity of  the  Minear  note^  you  must  also  find,  before  the 
plaintiff  can  recover,  that  he  is  the  owner  and  holder  of  both 
the  notes,  and  as  they  are  negotiable  promissory 
notes,  that  they  were  transferred  to  him  by  indorse- 
ment;  for  in  no  other  way  will  the  transfer  convey  the 
legal  title  so  as  to  permit  the  plaintiff  to  recover  in  this  ao- 
tion.'' 

-  The  instruction  asked  and  refused  was  this:  *Ti  yoa  be- 
lieive  from  the  evidence  that  plaintiff  is  the  owner  and  holder 
of  the  Minear  note,  that  will  be  sufficient  for  plaintiff  to 
maintain  an  action  against  defendant  (m  his  note  without  the 
indorsement  of  the  Minear  note.'' 

Two  propositions  are  asserted  by  these  constructions:  one 
that  the  plaintiff  must  be  the  owner  and  the  holder  of  both 
-notes,  <  in  order  to  maintain  this  action ;  the  oth»  that  the 
^ywuerahip  of  the  Minear  note,  for  the  purpose  of  the 
4MtiiMi,l  must  be  created  and  exist  by   indoiraemenk  of  the 
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payee's  name^  and  not  otherwise.  Tbet  first  of  these  pzopo- 
sitions  need  not  be  coiosideredy  for  tibe  decision  of  the  aeeond 
will  dispose  of  the  esao. 

The  qnest£oiV)tfaen,  is,  can  Moore  beeome  tlie  owner  of  the 
Minear  note,  it  beiiig  payable  to  the  order  of  the  payee  with- 
out the  indorsement  of  the  payee?  The  court  below  held, 
and  the  counsel  for  the  respond^t  here  contend  that  he  eon* 
not,  and  we  are  cited  to  a  provision  of  our  statute,  an<i  to 
elementary  works  on  bills  and  notes,  besides  sefveral  reports, 
that  employ  language  mainly  the  same  as  that  used  in  the  in* 
struetion  given«  But  those  cases  and  rules  hare  reference 
to  purely  legal  titles,  to  negotiable  paper,  and  legal  remedies 
thereon,  as  esif oroed  under  the  law  merchant*  It  does  not  fol- 
low from  these  citations  that  a  party  who  pays  valuable  con- 
sideraticxi  for  a  note  or  bill,  payable  to  order,  and  takes  a 
transfer  of  it  by  delivery  only,  without  indorsement,  may  not 
be  deemed  in  law  for  many  purposes  the  owner.  By  such  a 
transfer,  it  is  true,  the  holder  does  not  take  the  paper  clothed 
with  all  the  rights  of  an  indorsee  of  negotiable  paper,  trans- 
ferred in  the  usual  manner  and  course  of  business  He  never- 
theless could,  under  the  old  law,  sue  upon  it  in  the  name  of 
the  payee,  and  was  so  far  recognized  as  owner  as  that  he 
might  lawfully  collect  and  receive  for  his  own  use  the  money 
due  on  it;  but,  different  from  a  regular  indorsee,  he  would 
doubtless  be  subject  to  the  equities  subsisting  between  the 
maker  and  the  payee.  Under  the  New  York  code,  and  it  is 
presumed  wherever  that  code  has  been  adopted,  such  a  note 
payable  to  order  may  be  transferred  by  delivery  without  in- 
dorsementy  so  as  to  vest  the  property  in  it  in  the  purchaser  and 
bolder,  and  to  entitle  the  holder  to  sue  upon  it  in  his  own 
name.  (Edwards  on  Bills,  286;  11  Barb.  620;  12  How.  Pr. 
166.)  And  it  would  seem  that  such  a  holder  of  a  note  for 
which  he  has  paid  value,  would  have  a  good,  equitable  title 
that  would  sustain  a  suit  to  enforce  collection,  and  to  establish 
his  right  to  the  money  against  both  the  maker  and  the 
payee. 

The  code  of  this  state  has  preserved  to  a  otmaideraUe  ex- 
tent the  distinction  between  law  and  equity  jurisdiction 
and  modes  of  proceeding;  and  whether  or  not  Moore  oould 
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maintain  an  ordinary  action  at  law  under  our  code  upon  the 
Minear  note  on  the  ground  of  his  being  the  real  party  in 
interest^  it  is  not  necessary  to  determine  at  this  time.  But^ 
beyond  question,  the  evidence  in  this  case  tended  to  show 
facts  from  which  the  legal  inference  is  that  Moore  has 
title  to  the  Minear  note  and  the  sole  right  to  receive  the 
money  due  upon  it  and  to  cancel  and  deliver  it  up;  that  he 
could  collect  it  if  not  by  action  at  law  in  his  own  name,  cer- 
tainly by  action  at  law  in  the  name  of  the  payee,  or  by  suit  in 
equity  in  his  own  name  against  the  maker  and  payee. 

Having  sudi  a  title  to  the  Minear  note  and  a  perfect  l^al 
title  to  the  note  sued  on,  we  think  Mooi^  can  maintain  this 
action  without  having  the  indorsement  of  the  payee  upon  the 
Minear  note. 

It  follows  that  there  was  error  in  the  instructions  given 
and  in  refusing  the  instractions  asked,  and  the  judgment  will 
have  to  be  reversed  and  a  new  trial  ordered. 


HENUT  SCHELAND,  Appellant,  v.  JOHN  EKPEIr 

DING,  Beapondent. 

Cboss-biu^^-Kot  Aij;owcd  when. — ^Wben  a  d^endaat.  In  his  aaswur  to 
an  acti<m,  pleads  a*  matter  which  is  a  defense  at  lawj  he  cannot  alao 
as  plaintiff  file  a  complaint  in  equity  in  the  nature  of.  a  cross-bilL 

BzmxB  CoNTBAOT. — ^A  Contract  which  is  for  the  sale  of  sereral  distinct 

.  things,  as  for  the  sale  of  a  town  lot  and  personal  property,  hot  all 

.  for  one  consideration,  is  an  entire  contract,  and  not  diTisible  ezospt 

by  the  consent  of  both  parties  thereto  and  the  making  of  a  new 

contract. 

Waiteb — GoriTTEB-OLAiM  NOT  I^EMTTSBED  TO. — ^When  a  countei^claim  Is 
pleaded  by  a  defendant  in  a  suit  in  equity,  whieh  counter-claim  ia 
not  demurred  to,  but  is  defied  by  the  plaintiff^  all  objection  to  tha 
irregularity  of  the  plea  is  waived. 

O0NTBA.0T8 — ^Mat  bb  Hesginded. — When  one  party  to  a  contract  yiolates 
it,  he  cannot  ayail  himself  of  its  provisions  against  the  other  par^, 
and  such  other  party  has  a  right  to  eonsider  the  eontraet  TuaaJmlnd, 

Appeajl  from  Multnomah  County. 

The  facts  are  stated  in  the  opinion  of  the  ooorl 

M.  0.  Oeorge  and  W.  H.  Efiinger,  for  appellant. 


Bee  1877]       ' '  ScHst^AKD  v.-  !&i^u.iiDro.  S69 

0.  M.  Kineaid,  W.  W.  Thayer  tmd  W.  8.  Newhury,  for  re- 
spondent 

By  the  Courts  Boisb,  J : 

John  Erpeldingy  the  respondent  and  defendant  in  Uiis  suit) 
commenced  an  action  in  the  circuit  court  of  Multnomah 
counfy  against  Henry  Scbeland,  the  appellant  and  plaintiff. 
Said  action  was  conunenced  on  the  eighteenth  day  of  Septem* 
her,  1875,  and  was  for  the  recovery  of  wages.  Plaintiff  in  thai 
action  alleged  that  Scheland  was  indebted  to  him  for  wages 
as  a  cooper  from  August  16,  1878,  to  September  30,  1878, 
at  fifty  dollars,  in  gold  coin,  besides  board  and  lodging,  which 
was  worth,  as  he  says,  for  that  time  twenly^five  dollars,  mak« 
ing  in  all  the  sum  of  one  hundred  dollars.  He  also  daimA 
wages  as  a  brewer  ft^m  October  1,  1878,  to  September  17, 
1875,  and  alleges  that  said  wages  as  brewer  was  reasonably 
worth  one  hundred  dollars  per  month,  berides  board  and 
lodging,  which  said  wages  as  brewer  are  dainied  'to 
be  worth  two  thousand  three  hundred  and  'fifty  dol- 
lars, in  gold  coin,  of  which  tii6  plaintiff  has  reoeired  from 
defendant  on  account^  eighteen  doHars  and  fifty  b&nfB.  The 
respondent  prayed  for  a  jui^gmenf  foi*.  tiKe  aggregate  sum  of 
two  thousand  four  hundred  and  thirty-one  dollars- -aiid  fift^ 
centa  *    "       '   •*' 

The  appellant  Scheland,  in  his  answer  puts  in  issue  this 
indebtedness,  and  in  a  further  and  sejparate  answer  allege 
'thiftt  after  May  1,  1874,  Erpdding  worked  in  the  bpcweiy 
not  for  Scheland,  but  as  a  partner  of  Scheland  in  the  busi- 
ness; and  alleges  that  from  that  time  they  were  equal  part- 
ners in  the  business  of  brewing.  If  this  separate  answer  is 
true,  then  the  plaintiff  in  the  action  could  not  recover  for  the 
time  the  partnership  existed.  So  it  seems  Scheland  had' a 
complete  defense  against  Erpelding  in  the  claim  for  wages, 
and  had  no  need  to  seek  the  aid  of  a  court  of  equity  for 
his  defense. 

But  notwithstanding  there  was  a  conlplete  defense  made 
in  the  answer  in  tie  action  of  Erpelding  v.  ScheUmd,  Sche- 
land, the  defendant  in  that  action,  immediately  on  filihg  his 
answer    in  the  action   against  him,  also    ks  pl^tiff  fil^ 
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a  <K>inpl9iiit  agaiitat.ErpeLding  in  the  nature  of  a  croed-l>iIl 
to  said  action  at  law,  in  which  cross-bill  he  alleges  that  on 
the  first  day  of  May,  1874,  he  and  defendant,  Erpelding,  did 
contract  and  agree  to  form  a  partnership,  and  enter  into  the 
business  of  carrying  on  brewing  for  the  manuf«ctiue  o£  ale, 
porter  and  beer  as ,  copartners ;  that  in  pursuance  of  said 
Agreement  they  did  form  said  oopartnership  on  the  first  day 
of  May,  and  begon  at  once  to  carry  on  said  business  at  a 
brewery  in  the  city  of  ^Portland,  which  said  brewery  is  the 
separate  property  of  the  plaintiff  3ohel&nd.  Plaintiff  in  the 
crossrbill  further  alleges  that  the  name  of  the  said  partner- 
diip  was  H.  Sdiel^nd  &  Co.,  and  alleges  that  the  business  was 
co&tinued  by  them  until  the  filing  of*  the  cross-bill ;  that  no 
time  was  fixed  in  the  agreement  of  partnership  ss  to  the  time 
of  its  continuance;  l^t  the  defendant  refused  to  continue  to 
carry  on  said  business^  and  that  defendant  has  misapplied  the 
funds  of  the  partnership.-  And  plai^itiff  in  said  cross^ 
bill  refers  to  said  action  at  law  and  asks  that  it 
be  stayed,  and  that  said,  .pi^rtnership  be  dissolved  and 
the  business  thereof  settled  I7  a  decree  of  the  court, 
and  that  all  the  matters  between  the  parties  before  and 
after  the  fixst  of  May,  1874|  be  settled  by  a  decree  in 
tiiis    suit 

The  respondent,  Erpelding,  answered  this  cross-bill,  and 
defied  specifically  Slaving  made  the  contract  as  alleged  in  the 
xnrosa-bill^  and,  as  a  defense  to  said  cross-bill,  set  up  another 
and  different  contract  as  follows:  That  on  or  about  the 
twenty-fifth  day  of  April,  1874,  plaintiff  and  defendant  made 
a  verbal  contract,  the  legal  effect  of  which- was  that  plaintiff 
agreed  to  sell  to  defendant  and  defendant  agreed  to  pur- 
chase of  plaintiff  one  undivided  one  half  of  plaintiff's  brew- 
ery and  the  block  ^f  land  upon  which  the  same  was  situated 
and  known  as  block  1:  Caruther'a  Addition  to  the  city  of 
Portland,  together  with  the  appurtenances,  and  one  undi- 
vided one  half  interest  in  the  business  of  brewing  and  sell'- 
ing  ale,  porter  and  beer,  and  in  the  team  with  w;agQn  and 
harness  used  about  the  brewery,  and  the  good  will  of  the 
i>usines%  for  the  sum  of  three  thousand  five  hundred  dol- 
lars.   Kp  definite  time  being  agreed  on  for  the  paympsit  .of 
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said  sum  of  mioiiej  bj  defendani  to  plaintiff;  but  said'  partr 
nerskip  wbb  to  eosnmeiice  <m  the  first  of  Ma^,  1874 ;  that  said 
defendant  waa  to  have  an*  equal  voade  and'oxitrol  in  the  man- 
ageoient  of  the  said  bo&inesSy  and  said  plaintiff  rwm  to  go  on 
and  complete  at  his  own. expense  a  part  of  tke  brewery  build- 
ing, since  used  for  the  bar^  whidi  was  thediin  oourae  of  con- 
struction, and  was  to  h^ave  said  agixsegoient  jreduoed  to  writing 
on  said  first  of  May,  1874,  the  date  on  which  said  partnef- 
ship  was  to  have  commenced.  Said  plaintiff  was^  by  the 
teims  of  said  agreement,  to  make,  execute,  :and  deliver  to 
defendant  on  said  date,  a  bond  f (h*  a  good  and  sufficient  deed 
of  warranty  for  one  half  of  said  block  of  land  and  one  half 
of  said  breweiy  thereon.  And  said  defendant  alleges  that 
said  contract  was  one  and  entire^  and  that  be  has  never  paid 
any  money  tiieneon,  and  daims  that  the  same  is  void  by  the 
statute  of  i rauds. 

Defendant  also  pleaded  a  eounter^elaim  in  this  suit  against 
said  Seh^and  for  compeoosatian  for  sertices  it  anperintend- 
ing  said  bnpwery  for  the  period  of  sizteen  'months,  the  time 
csUdmed  by  plaintiff  to  be  eoveied  by*  said  partnerahip.  Plain- 
tiff allegss  that  he  has  always  been  willing,  and  now  is, .  to 
eompfy  witti/said  agredment;  and  saya.  furtheor,  ^^That  upon 
ibe  first  of  May,  1874,  defendant  proposed  to  go  on.  wiUi  the 
business  of  the  partnership,  and  that  he,  defendant,  was  then 
unable  to  damply  with  the  oontouit  ior  the  sals,  oifi  tiie  retl;and 
personal  property^  but  that  hr  agreed  to  pay  <and  allow;  jdain- 
tiff  interest' on  said  tfaiity-^five  biuMlred  dollars  from  said  first 
day  of  May ;  the  purpose  of  defendant  being,  as  he  informed 
pladBftiff^  to  pay  the  purehase^moniey  so  soon  thereafter  as  he 
mi^t  beoome  able,  whether  from  the  profits  of  the  partner- 
ship or  otherwise.''  Plaintiff  denied  ^Hhat  the  oootraet  was 
entire  or  within  the  statute  of  frauds,  and  averred  that  each 
of  the  said  several  items  of  said  contract  a  separate  price  was 
agreed  upon,'^  and  said  reply  oeneluded'  with  i  denials  of  de- 
fendant's counter-dahi. 

The  case  being  at  issue,  the  cause  wae  referred,  by  the 
order  of  the  court  to  J.  J.  Browne,  esq.  (by  ooiisent  of  the 
parties  in  open  court),  to  take  thid  testixnoiiy  and  report  his 
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findings  of  fact  and  conclusions  of  law  thereon,  and  after  the 
said  testimony  had  been  regularly  taken,  the  said  referee 
duly  reported  finding  iJiat  defendant  was  entitled  to  have 
plaintiff's  suit  dismissed,  iand  a  judgment  against  plaintiff 
for  the  sum  of  one  thousand  three  hundred  ($1,300)  dollars, 
gold  coin,  and  his  costs  and  disbursementa  of  suit^  and  the 
said  report  was  duly  confirmed  in  all  respects  by  the  court 
below  and  a  decree  was  given  dismissing  plaintiff's  suit^  and  a 
decree  or  judgment  for  defendant  against  plaintiff  for  the 
sum  of  on^  thousand  three  hundred  ($1,300)  dollars,  gold 
coin,  and  his  costs  and  disbursements  of  suit  From  whidi 
decree  of  said  court,  the  appellant  brings  this  ai^)eal. 
'  There  are  sereral  questions  presented  in  this  case  arising 
-on  the  pleadings  and  evidence.  The  first,  that  we  will  notice 
is^  could  tha  equitable  defense  pleaded  in  thii^  cross-faill  be 
interposed  to  the  action  at  law  before  mentioned!  As  has 
been  before  Bta;ted,  a  complete  ans^ier  had  been  interposed  to 
the  action  at  law.  The  indebtedness  was  denied,  to  the  whole 
claim  for  iK^ages  and  as  to  that  part  of  the  wages  daimed- after 
-the  first  of  May,.  1874,-8  special '  answer  was  plead- 
ed that  the  parties  >  were  then  partners,  and  tSiat 
whatever  'work  .wIeui  done  after  that  time  was  done  'for 
the  partnership^  ind  not  for  Seheland^  tiie  defendant  in  ^le 
action*        .  .. ;     .i.        •       f    .. 

The  question  of  die  ezistsiiice  of  tiiis  partnership^  if  tra- 
versed, could:  be  tried  by  a  jury  in  tibe.  action  at  law,  and 
^was  therefore  a  good  defense;  and  SchJdland  had  no  need  to 
'avail  himself  of  an-equitablei  defense,  and  the  motion  of  t&e 
plaintiff  in' the  action  at  law,  to  strike  out  this:  aross-Ull, 
should  have  prevailed.  Such  was  held  to  be  the  law  in  the 
■case  oi  Dolph  v.  Barney,  6  Or.  191.  But  the  court  orer- 
ruled  the  motion  to  strike  out  this  bill,  and  the  same  was  al- 
lowed to  stand  as  a  defense  to  that  part  of  Erpelding's  claim 
which  accrued  after  the  'first  of  May,  1S74,  kad  the  action 
at  law  was  allowed  to  proceed  as  to  thai  part  of  plaiirtiff's 
claim  accruing  before  that  time.  The  plaintiff,  Erpelding, 
obtained  a  judgment  on  liiat  part  of  his  <daim,  and  tbe  parties 
have  acquiesced  in  this  judgment; 
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If  the  parties  had  1)ee(ii  allowed  to  proceed  at  law,  and  try 
the  iflsue  there  tendeied  on  the  question  of  partnership,  and 
it  had  been  decided,  as  it  afterwards  was  in  this  case,  that 
there  was  no  partnership,  then  Erpelding  would  have  been 
able  to  obtain  a  judgment  for  his  wagps  if  found  to  be  dua 
But  as  the  parties  hare  themselves  abandoned  that  part  of « 
the  action,  and  proceeded  to  make  an  issue,  as  to  the  part- 
nership and  also  as  to  the  daim  of  Erpelding  for  wages  in 
this  equity  proceeding  two  questiona  are  presented:  First, 
could  a  court  of  equity  sustain  this  suit,  coming  before  it  as 
it  did  in  the  nature  of  a  cross-bill  ?  As  we  have  before  said 
we  think  tiiis  oros»-bill  should  have  been  stricken  out  on 
motion,  but  the  court  having  refused  that  motion,  the  plaint- 
ifi  had  his  option  to  insist  on  his  motion,  and  assign  the  over- 
ruling of  the  Btane  as  error;  or  do  as  he  did,  ahswer  the  same 
and  let  thia  pairt  of  his  case  proceed  'in  equity. 

This  crosri-bill  is  a  bill  to  dissolve  and  settle  an  alleged 
partnership,  and  would  have  been  a  proper  proceeding  as  a 
suit  in  equity  had  tba  issue  of  partnerphip  in  the  action  at 
law  been  found  for  Scheland,  and. that  part  of  the  daiin  of 
Erpelding  thereby  de&ated;  that  is  to  say,  the  matteifs  al*- 
l^ed  in  the  bill  are  such  as  belong  to  the  juriadictiorn  of  a 
court  of  equity,  aiid  the  same  being  before  the  oourt  by  prop- 
er pleadings,  and  the  parties  having  ap{)eared  and  submitted 
to  the  jurisdiction,  we  think  the  coutt  had  authority  to  bear 
and  determine  the  question  as  to  whether  .there  was  a  {mrt- 
nership  as  alleged;  and  if  such  was  found,  to  declare  and 
settle  ity  if  a  sufficient  case  was  made  by  the  pleadings  and  the 
evidence.  The  n^zt  question  is,  could  the  court  enter- 
tain and  determine  the  merits  of  the  cofinter^claim  by 
Erpelding,  and  in  case  it  was  found  there  was  no  partnership, 
give  a  decree'  for  wages  as  claimed  in  the  -  counter- 
claim? 

If  the  plaintiff  in  the  cross-bill  desired  to  exclude  such  a 
claim  from  consideration  in  the  case,  he  should  have  de- 
murred to  it^  which  he  did  not  do,  and  he  thereby  waived 
any  irregularity  in  pleading  the  same  and  every  objection 
except  the  want  of  jurisdiction  oi  the  oourt  over  the  sub-  . 
ject-matter  of  the  thing  in  controversy.     And  we  think  that 


264  QcHXLAJSD  v«  EiBPBijnlfa.         [6  Oregon 

the  oonsideration  of  the  mattor  of  this  indebtedness  for  work 
is  such  a  thing  as^.^iaj  be  ooimdered  bj  a  oonrt  of  eqnitj 
when  the  parties  are  present  and  consent  to  the  submission  of 
the  matter  to  the  court,  and  we  think  it  is  too  late  now  to  raise 
this  objection,  if  it  w^re  a  valid  objection  at  any  time,  whidi 
,  question  it  is  not  necessary  now  to  decide. 

The  court,  having  this  case  properly  befove  it^  referred 
the  same  to  J.  J.  Browne,  esq.,  to  take  the  evidence  and  find 
tibe  oondusions  of  fact  and  law  therefram^  and  said  referee, 
after  taking  the  evidence  and  finding  his  conclusions  of  fact 
and  law,  reported. the  tome  to  the  court,  and  the  court  afSnn- 
ed  the  report  and  made  a  decree  in  aocordance  there- 
with. 

The  findings  of  fact  by  the  referee  are,  we  think,  wai^ 
ranted  from  the  testimcmy,  and  we  shall  consider  them  as 
the  facts  in  the  case,  and  they  are  about  as  follows:  On  the 
twenty-fifth  day  of  April,  1874,  plaintiff  and  defendant  en- 
tered into  an  oral  agreement  to  form  a  copartnership  to  cany 
on  the  brewing  bnsiQess,  and  for  the  sale  by  plaintiff  to  de* 
fendant  for  one  undivided  half  of  the  plaintiff's  brewery  and 
the  block  of  land  on  which  it  was  situated,  and  some  per- 
sonal properly  specified  in  &e  contract  Defendant  was  to 
pay  plaintiff  as  a  consideration  for  said  sale  and  eopartr 
nership  the  sum  of  three  thousiand  five  hundred  dollars;  and 
said  agreement  specified  that  said  copartnei^hip  should  com- 
mence  on  the  first  day  of  May,  1875.  No  time  was 
stated  in  said  agreement  when  said  three  thousand  five 
hundred  dollars  should  be  paid,  or  as  to  how  long  the  part* 
nership  should  continue.  The  contract  was  never  reduced  to 
writing,  or  any  part  of  the  three  thousand  five  hundred  dci- 
lars  ever  paid. 

On  the  first  day  of  May,  1874,  the  parties  began  to  carry 
on  the  business  of  the  brewery  together,  and  so  continued 
for  a  period  of  about  sixteen  months,  when  the  parties 
had  a  quarrel,  and  soon  after,  about  the  fifteenth  of  Septal- 
ber,  1875,  the  defendant  left  the  business  and  brewery  in  the 
possession  of  plaintiff.  Before  the  defendant  left,  the 
plaintiff  daimed  to  be  the  sole  owner  of  the  brewery,  and 
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that  he  oould  odntrol  it  as  he  pleased^  and  tkroatened  ta  eject 
the  detfendsnt  witboat  a  ^nt  Fiom  tbese  f aola  it  appeals 
timt  the  partiea  enteied  this  partnership  imder  this  parol 
agreement,  and  weie  partners  so  far  as  their  doings  with 
third  parties  were  conoemedy  and  wo  think  that  the  defeadiint 
mi^ly  by  a  proceeding  in  equity,  and  the  tender  of  the 
money,  hare  eompelled  the  performanee  of  the  contract  on 
the  part  of  the  plainfiiff^  provided  he  had,  by  entering  on  the 
same  with  the  plaintiff,  and  continuing  for  sixteen  months,  be- 
come so  involyed  in  the  business  that  he  could  not  retire  with- 
out loss  to  himadf.  -  But  when  the  plaintiff  claimed  the  brew- 
ery as  his  own,  and  threatened  to  not  comply  with  the  agzee- 
Hient,  and  defendant  could  take  the  altematiye  of  retiring 
from'  the  bosinessi  and  rescinding  the  contract,  and  the  plain- 
tiff could  not  oipmplain,  f 6r  the  contract  being  entire,  and  for 
one  consideration,  could  not  be  severed  by  plaintiff  without 
the  consent  of  the  defendant;  that  is,  the  defendant  could 
insist  on  the  performance  of  the  whole  contract;  and  if  the 
plaintiff  refused  to  convey  the  property  to^him  and  threaten- 
ed to  turn  him  out,  he  could  return  and  repudiate  the 
partnership ;  and  the  plaintiff  has  no  right  to  en- 
force against  the  defendant  a  contract  which  he'  has 
Tiolated. 

When  the  plaintiff  daimed  that  he  owned  the  brewery  and 
could  eject  the  defendant,  he  repudiated  the  partnership,  and 
such  repudiation  necessarily  went  back  to  the  time  of  its 
commencement,  for  if  the  defendant  on  the  first  of  May  was 
an  owner  in  the  brewery  he  still  was  on  or  about  the  fifteenth 
day  of  September,  when  the  plaintiff  claimed  to  own  it 
all  and  threatened  to  assert  his  legal  title,  which  he 
then  held,  and  which,  at  law,  would  enable  him  to  eject  the 
defendant,  and  the  defendant  had  the  right  to  acquiesce, 
and  not  go  into  equity  to  compel  a  specific  perfor- 
mance. 

So  we  think  that  by  the  act  of  the  plaintiff,  the  partly 
performed  contract  was  rescinded,  and  became  void  as  be- 
tween the  parties,  as  though  it  had  never  been  entered  upon, 
and  as  the  plaintiff  has  sought  the  aid  of  a  ooart  of  equity 
to    settle    this    business,     and    it    appears    that    he    en- 
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abled  tbe  defendant  to  retire,  and  the  cause  being  befoce  the 
courts  the  court  can  Bettle  the  rights  of  the  parties  growing 
out  of  this  business,  and -find  for  the  defendant  a  just  oooi* 
pensation  for  the  time  he  served  in  the  hoiewexy  of  ihe  pLiin- 
tiff,  which  the  referee  has  found  to  be  one  thousand  three  bun* 
dred  and  twenty  dollars,  which  we  think  to  be  leasonable  and 
just,  and  8U(^  will  be  the"  finding  of  this  conrt>  and  the  de- 
cree of  the  circuit  court  will  be  affirmed 


♦SAMUEL  A.  MILES,  Respondent,  v.  SPENCEB  D. 

MILES  et  aL,  Appellants. 

VaLUABLB    GoNSOEBATION — CONTKYARCB    OP    RSAL    ESTATB.— Wlwre    % 

deed  recites  that  the  estate  therein  eonv^ed  is  subject  to  amort- 
gs^,  the  acceptance  of  such  d^  by  the  grantee  therein,  and  tha 
subsequent  payment  by  such  grantee  of  the  mortgage;,  in  the  ab- 
sence of  actual  fraud,  constitutes  such  a  valuable  consideration  as 
will  uphold  the  deed  as  against  creditors,  eadsting  or  subsequent^ 
of  lihe  grantor. 

Appeat.  from  Multnomah  County. 

* 

This  is  a  suit  in  equity  in  the  nature  of  a  creditor's  bill,  to 
^  aside  a  couTeyance  made  by  defendant,  Spencer  D.  Milea^ 
to  defendant  Laura  Tredeau,  and  to  subject  certain  real  prop- 
erty described  in  that  conveyance  to  the  lien  of  a  judgment 
obtained  by  plaintiff  against  said  Spencer  D.  Milea.  The 
amended  complaint  alleges  in  substance,  that  on  the  twenty- 
fourth  day  of  March,  1875,  the  said  Spenoer  D.  Miles  waa 
the  owner  in  fee-simple  of  certain  lands  described  in  the  com- 
plaint; that  he,  on  that  day,  by  his  deed,  duly  executed  and 
recorded,  conveyed  said  lands  to  appellant,  Laura  K  Tie- 
deau,  who  was  then  unmarried,  and  whose  name  was  then 
Laura  IL  Wetherbee^  and  who  has  since  intermarried  with 
defendant^  Joseph  Tredeau ;  that  said  Spencer  D.  Milea  was 
at,  and  before,  the  time  when  he  executed  said  deed,  indebted 
to  plaintiff  in  the  sum  of  eight  hundred  dollars,  for  rent  of 
certain  premises  of  plaintiff  formerly  occupied  by  him,  and 
in  the  sum  of  two  hundred  and  sixty naeven  dollars  and  fifty 
cents,  upon  a  certain  promisssory  note  formerly  given  by  him 
to  one  Ellerton,  and  by  said  Ellerton  assigned  to  said  plaia- 

""See  25  Am.  Rep.  622. 
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iiiy  eni  tlttt  h^  ims  alHQ  mctebted  to  other^  pe^PdoM ;  l^dft  said 
deed  was  made  without  any  consideration^  and  was  cxwitrived 
and  ^iiiteiide^  by^t^e  said  Spcfne^r^D/  Miles  h  4eiratid  plain- 
tiff and  his  other  creditors  out  of  their  debts.  That  plaintiff, 
on  the  eleventh  day  of  February,  1876,  irecovered  a  judgment 
against  Spencer  D.  Miles,  defendant,  m  the  circuit  court  for 
Multnomah  county,  upon  .the*  causes  ofacticm^ hereinbefore 
stated,  and  caused  a  transcript  of  said  judgment  to  be  filed  in 
the  county  of  Columbia,  the  county  in  which  the  land  sought 
to  be  reached  by  this  suit^  is  situated;  that  he  caused  an  exe 
cation  to  be  iissued  to  enforce  said  judgment,  and  placed  in 
the  htods  of  the  sheriff  of  Columbia  county  for  service,  and 
that  the'sheriff  returned  "nt^Zia  bona  on  that  execution ;  fliat 
sine©  liie  rendition  of  the  judgment,  said  Spencer  D.  iMiles 
has  never  had  any  property  out  of  vi^hich  it  could  be  satisfied 
in  whole  or  in  part 

Th^  answer  denied  all  the  allegations  of  the  complaint,  ex- 
cept the  alleged  prior  ownership  of  the  land  by  8:  D.  Miles, 
and  the  issue  and  return  of  tii^  execution  against  him,  and 
the  allegation  that  h©  had  no  otiber  ptDperty.  Defendant  also 
alle^  that  liie  <leed  to  "Laura  was  taken,  so  f ar  a»  she  was 
concerned,  in  good  faith;  that  thei*e  wai^  a  mortgage "on  the 
property  when  she  received  lihe  deed,  and  that  she  has  paid 
it  off.    The  reply  denies  all  new  matter  set  up  in  the  answer. 

The  complaint  alleges  that  Giraard,  one  of  the  defendants, 
who  had  taken  a  mortgage  of  the  premises  from  Laura,  took 
it  wiHi  notice  of  the  matters  set  up  in  the  complaint  The 
answer  denies  such  notice,  and  alleges  IhAt  he  took  his  mort- 
gage in  good  faith,  and  without  any  notice  of  such  mattera 
The  court  below  found  the  deed  from  defendant  8.  D.  Miles 
to  derferidant  Laura  R.  Tredeau  to  have  been  made  without 
any  valid  con^deration,  and  as  to  defendants  Laura  R.  and 
Joseph  Tredeau,  decreed  that  Hie  land  therein  conveyed 
should  be  subjected  to  the  lien  of  the  judgment  of  the  plain!- 
tiff,  but  it  further  found  that  at  the  time  defendant  Girard 
took  his  mortgage,  he  did  so  in  good  faith  and  without  notice 


•     M 
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.  oi  the  inyalidity  of  tbe  deed  ta  Laura,  and  sostakied  Ms 
jnortgage. 

Defendants,  Joseph,  and  Laura  H.  7>edeauy  appeal  to  this 
court 

Catlin  &  KiUen,  for  appellant 
T.  A.  MeBride,  for  respondent 

By  the  Court,  Watsok,  J. : 

This  suit  comes  to  this  court  for  trial  anew  on  the  plead- 
ings and  eividence  forming  part  of  the  transcript  The  decree 
jof  the  court  below  sustains  the  moartgage  in  favor  of  defend- 
ant  Girard ;  and  as  neither  party  appeals  from  that  part  of 
the  decree,  it  need  not  he  considered  by  us  in.  this  (q>inion. 
The  first  and  mo£4  important  question  in  this  ease,  upon  the 
decision  of  which  the  case  mainly  depends^  is  this:  'H^oes 
the  fact  that  the  deed  from  Spencer  B.  Miles  to  Laura  R. 
Tredeau,  which  is  attached,  in  this,  suit,  recites  and  expresses 
that  it  is  taken  subjejot  to  a  mortgage  fosr  the  ^umof  five  hun- 
dred dollars^  which  said  Laura  R.  Tredeau  afterwards  paid, 
constitute  a  yaluable  consideration  for  ihe  dee4  V^  That  the 
deed  does  so  recite,  and  that  «he  did  pay  that  sum  with  inter- 
est is  alleged  in  the  ansTVor,  and  not  denied  in  the  reply.  This 
question  is  important^,  because  the  oomplaint,  while  it  cfaaiges 
that  defendant,  Spencer  ]l).  Miles,  intended  by  the  deed  in 
dispute  to  defraud  plaintiff  and  his  other  creditors^  neither 
directly  nor  indirectly  charges  that  said  Laura  R  Ti!«deau 
was  a  parfy  to  that  fraud,  or  ithat.dho  had  any  knowledge  (n* 
notice  of  the  fraudulent  intent  of  her  grantor.  The  deed  ia 
iittaeked  solely  upon  the  grofund  that  it  is  a  voluntary  oon- 
veyanoe.  On  the  other  hand,  defendants  allege  no  other  con- 
sideration than  the  said  mortgage  and  its  payment  by  de- 
fendant Laura,  and  they  atteipipt  to  prove  no  other  considera- 
tion. ; 

We  are  not  prepsJied  to  argue  with  oounsel  for  appellant 
in  the  proportion,  that  when  a  deed  necvtes  that  the  prendsce 
therein  conveyed  are  subject  to  a  mortgage,  the  grantee,  by 
accepting  the  deed,  binds  himself  personally  to  pay  the  debt 
secured  by  the  mortgage.    The  authorities  fully  sustain  the 
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proposition,  tibat  when  the  deed  ii()t  onljr  recites  the  mffrtgBg^ 
but  «dds  that  the  grantee  assumes  it,  he  is  personally  bound 
if  he  accepts  the  deed,  (l  Hill,  on  Mort  867 ;  7  Oish.  188.) 
This  obligation  th^^  law  iinplies  without  any  express  promise; 
(9  Kass.  '510.)  We  think  this  is  as  far  as  the  oases  go 'in 
support  of  the  theory  that  by  accepting  a  deed  which  ez- 
presises  that  the  estate  therein  conreyed  is  subjeiot  to  a  mortr 
gage,  the  grantee  becomes  liable  to  the  mortgagee  personally 
for  the  debt  secured  by  the  mortgage^ 

But  while  we  hold  that  ftte  mere  acceptance  by  the  gran- 
tee of  a  deed  which  expresses  Ihat  the  estate  which  it  con^ 
veys  is  subject  to  a  mortgage,  will  not  rmder  the  grantee  per- 
sonally liable  to  l^e  mortgagee  for  the  mortgage  debt,  we  are 
of  the  opinion  that  if  in  fi(ach  oabb  the  grantee  shall  pay  off 
the  mortgage,  such  payment  will,  in  the  absence  of  any  far- 
ther explanation,  he  taken  as  a  payment  of  so  much  of  the 
purchase-money  for  the  premises,  and  it  will  be  a  valuable 
considei*atit)il  sufficient  to  uphold  the  conveyance.  In  this  case 
the  deed,  in  addition  to  the  usual  parts,  contains  a  clause  in- 
citing that  the  premises  are  subject  to  a  mortgage  for  five 
hundred  dollars.  8uch  a  constmctlM  should  be  giten  the  in- 
strument as  will  give  effect  to  all  of  its  pafts  aeeording  to  the 
intent  of  the  parties.  It  is  evident  that  at  the  time  of  the 
execution  of  the  deed  in  dispute,  the  grantor  thought  of  the 
mortgage,  and  caused  a  clause,  reciting  that  the  estate  was 
smbject  to  ill^  io  be.  iuderted,  in  order  that  Ihe  grantee  might 
have  notice  of  its  existence,  and  might  know  that  she  ootdd 
only  enjoy  the  estate  granted  upon  the  condition  that  she 
should  pay  it  off.  We  think  that  by  accepting  the  estate  up- 
on this  ooffidition,  while  ahe  did  not  render  henself  personally 
liable  to  the  mortgagee,  she  at  least  placed  herself  in  a  posi- 
tion such  as  that  she  must  lose  the  properQr  or  pay  off  the 
mortgage  Under  th^se  circumstances  she  actually  did  pay 
the  mortgage^  amounting,  with  intezest,  to  the  simi  of  five 
hundred  and  eighty-four  dollars.  Spencer  D.  Miles  thus 
actually  received  by  the  payment  of  the  debt  which  he 
<ywed  the  iportgagee  for.tbe  land,  the  aipi  of  five  hundred 
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«itd  ei^ty-foQr  dollars,  aa.d:tke  defendant  Laiira  B.  Tredeau 
actually  paid  tb^t  buxq  for.  the  land*  We  think  that  when 
Spencer  D.  Mitea  madet  and  Lapf a  B-  Tredeau  accepted  the 
deedy  to  set  a^ide  whidi  this. suit  w^  biouj^  it  may  be  rea- 
sonably presumed  that  tjiey  intE^nded  that  she  should. pa^y  pff 
the  mortgage,  which  .the  deed  recited  was  upon  the  land,  and 
that  they  intended  that  such  payment  should  be  deemed  a 
payment  of  that  amount  of  the^  punchaae-money. 

It  is  not  necessary  for  u^  in  this  oase  to  decide  whether  or 
Q0t^  as  between.  Speneer  D.  Milea  and  Laura  B.  Txedeau^  the 
said  Laura,  by  aopepting  1^  deed  in  dispute,  became  liable 
to.  indemnify  him  against  th^  moitgagi^, .  e^spreesed  in  the 
deed  to  be  a  lien  <m.the  esti^.  That  she  did  in  fact  pay  it  ic^ 
under  the  cirdu^^stanoea,  i^  the  absence  of  any  proof  of  ac- 
tual fraud,  a  eu£9eient  qopsideration  to  uphold  the  deed.  A 
nmnber  of  othef"  questiona  of  law  and  of  fact  are  presented 
by  the  transcript  but  aa  our  views  ezpreaaed  as  to  the  suffi- 
ciency of  the  consideration  are  decisive  of  the  main  question 
in  the  case,  we  deem  the  examination  of  th^  other  question^ 
unnecessary. 

;  It  follows  that  thef  decree  of  the  Qonrt  below  must  be  re- 
versedy  Bind  that  this  cau'Sie  must  be  remanded^  with  direction 
that  the  c(»nplaint  be,  dismissed. 


JOHN  R  BOY,  Bespondent^  v»  F.  C.  HOBfiLET,  Appel- 
lant 

fiHEROT — ^Rbtusn  qp — PuBSUKraoNSw— The  return  of  un  offlcer,  serr- 
ing  a  notice  of  appeal,  did  not  show  in  what  eotmty  the  service'  wis 
made:  Held,  that  it  would  he  preetimed  that  the  ^ervlee  was  tnade 
within  the  local  jurisdiction  of  the.  officer  making  it»  and  tlwt^  the 
sheriff  of  Grant  county  heing  the  officer  who  made  the  return,  it 
would  he  presumed  that  the  service  was  made  within  such  county. 

Idsbm. — ^The  sheriff's  return  upon  a  notice  of  appeal 'showed  that  ser- 
vice had  been  made  upon  L.,  the  attomegf  of  the  lespondenh  in«lhe 
aetion,'  but  it  -did  not  show  that  It.  was  a  rosid^tt  of  the  eoonigr 
within  which  the  notice  was  served :  ^Mg  that  it  would  be  pre* 
Bumed  that  the  attorney  was  a  resident  of  the  county  in  which  he 
appeared  as  counsel,  uid  in  whioh  iim  ndiiee  was  'eerfeii      •  *  ^   * 

Appsal  from  Grant  County. 
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Tbifl  was  a*  lodtian  to  dismisi  the  appeal?  on  ibsi  ground 
that  tbe  notice  of  appeal  was  not  served  as  required  by  law. 

The  retam  of  the  offieer  who  ser?ed  the  BOtioe  of  appeal  is 
as  follows: 

"State  of  Oregon,  Oounly  of  Grant,  ss.       ' 

I  hereby  certify  and  return  that  I  served  the  within  notice 
of  appeal  upon  the  within  named  W.  B.  Laswell,  on  the  nine- 
teenth day  of  October,  1877,  by  delivering  to  him  a  copy 
thereof  certified  to  by  Geo.  B..  Cur^y,  attorney  for  defend- 
ant 

w;  p^.Gbat,  Sheriff.  '  ^ "; 

'  By  C.  S.  PiEBCB,  Deputy.*'* 

Sheriff's  fees  $75. 

The  ifecord  /iififl&sed  the  name  of  W..  By  LasweU  as  the  ptt^ 

tomey  of  Eoy,  the  i^i^ndent  ;«It,wfm  intended  in  behalf 

of  the  motion  that  the  return  should  show,  first,  that  the  ser- 

• '  *  '  « '' ' 

vice  was  made  within  the  ooi;in1y  of.  Grant ;  and,  second, .  that 

Laswell^  the  attorney  of  Boy^  was  a  veaideat  of  said  cxmnly. 
L.  0*  Stems  mid  Bonham  d  Bamsey,  t<yr  the  motion. 
Jamet  K.  felJy/ opposing  the  motion. 
By  the  Court,  Watboii^  J. : 


We  do  not  think  the  &rst  objectaon  well  UUbbvu  Thia  ocHurt 
decided  in  the  caae  of  Dennison^.  Story,  1  Or.  27S,  that 
when  ft  verification  to  a  pleading  is  taken  by  a  knowH  and  rec- 
ognized officer,  having  authority  within  the  district  in  a  cause 
pending  in  such  district,  it  is  to  be  presupied  that  such  veri- 
fication was  taken  vrithin  the  local  jurisd!iction  ojf  such  of- 
ficer, for  otAeirwise  we^  mtet  presume  that  «uch' officer  has  vio- 
lated his  official  obligation  by  exercising  his  funetipna  vrith- 
out  his  jurisdiction. 

We  think  the  same  principle  is  appuoable  to  the  return  of 
a  sheriff.  He  cannot  serve  process  'excejpt-  In  hid  cotonty. 
When  be.  eertifiesf.that  h&  did  aerve  process,  it  will  be  pre- 
aximed  that  such  service  wtuf  within  his  Qounty,  in  the.  ab- 
oeaaqe  of  proof  to  ttie.oontraiy^  leather  than  that  he  has  aa- 
snmed  to  act  without  his  local  jurisdiction ;.esp^al]iy.  when, 
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BB  in  this  -ease^  the  veziije  of  ^  the  retam  is  in  tiie  proper 
county. 

We  do  not  think  the  seoond  objection  i^U  taken.  The 
return  shows  that  the  summons  was  served  upon  W.  R 
Laswell,  and  that  it  was  served  in  the  county  in  which  the 
action  was  tried.  The  transcript  shows  that  W.  B.  Laswell 
was  an  attorney  in  the  action.  We  think  it  will  be  presumed 
that  he  was  a  resident  in  the  county  in  which  he  appeared  as 
counsel  and  in  which  the  notice  was  served  upon  him.  We 
so  decided  in  the  case  of  Wolf  v.  Smith,  at  the  last  term  of 
this  court,  on  a  similar  return. 

The  motion  to  dismiss  will  be  overruled* 


♦JOHN  W.  M0ORE>  Hespondent,  v.  MART  A.  E.  PUL- 
LER et  al.,  Appellants. 

CamncATE  or  AoKNOwiEDOMEirT — Impeaohment  or. — ^The  officer's  esr- 
tifieate  of  the  acknowledgment  of  the  execution  of  a  mortgage  or 
deed  'Cannot  be  impeadied  by  parol  eiddenoe,  nnleea  there  are  aliega^ 
tions  in  the  pleadings  to  warrant  it. 

HABBncn  WoMAif*-^I3Kn>  bt,  OAifRof  BB  AvomiD,  WHcr. — ^If  a  married 
woman,  without  duress  or  misrepresentation  as  to  the  nature  of  the 
instrument,  joins  her  huMwiid  In  &  deed^  and  suffers  the  sane  to  be 
delivered,  she  cannot  avoid  it  on  account  of  fraud  and  miareprsssa 
taUon,  without  showing  that  the  grftntee  knew  x>f  or  patticipatad 
in  the  fraud. 

lin^—rDBBTS  09  HuSBAKD.-^The  sale  or  mortgage  by  a  married  womaa 
of  ber  seperate  propertiy  for  the  payment  oi  her  husband's  debts 
may  be  enforced. 

OoNSiDEaATiON — Pbb-existino  Debt. — A  pre-existing  debt  or  liability  is 
a  sufficient  consideration  to  uphold  a  mortgage. 

Appeal  from  Benton  County. 

The  facts  are  stated  in  the  opinion  of  the  oourt 

John  Kelsay  and  L.  Vineyard,  for  appellania 

F,  A.  Chenoweth,  for  respondent 

By  the  Court,  MoAjkthub^  J.: 

This  is  a  suit  in  equity  to  foredose  a  mort^gage.  The 
wcord  shows  that  on  May  1,  1874,  A.  Fuller,  James  O. 
Fulled  and  T.  M.  Fuller  made  and  delivered  to  one  Beed 

*8ee  26  Am.  Rep.  524. 
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a  promissoty  note  for  the  sum  of  one  thousand  doUarB^  with 
interest  at  one  per  cent  per  month,  payable  one  year  after 
date  without  grace. 

Jchxi  W.  Moore,  the  respondent,  became  surety  on  said 
note.  The  note  was  not  paid  at  maturity.  Beed  demanded 
payment,  and  the  Fullers  not  being  able  to  raise  the  money 
without  stripping  themselves  of  property  necessary  to  carry 
on  their  business^  it  was  agreed  between  Moore,  the  surely, 
and  tiie  Fullers,  that  if  they  would  secure  him,  he  would  pay 
the  note,  and  give  them  time  to  make  the  money.  According- 
ly, said  A.  Puller  and  Mary  A.  E.  Fuller,  his  wife,  in  con- 
sideration of  Moore's  advancing  the  money  to  pay  Beed  and 
extending  the  time  of  payment,  executed  to  Moore  a  mortgage 
upon  certain  real  property,  which  was  the  separate  property 
of  said  Mary  A.  E.  Fuller.  Moore  paid  the  money  to  Eeed, 
and  took  an  indorsement  of  the  note.  The  note  remaining 
unpaid,  this  suit  was  brought  to  foreclose  the  mortgage,  the 
Fullers  having  in  the  mean  time  become  insolvent.  The  tes- 
timony certified  up  vnUi  the  transcript^  clearly  establishes 
the  making  and  acknowledgment  of  the  mortgage  to  secure 
Moore,  that  he  gave  the  Fullers  time,  from  the  date  of  its 
execution  until  the  commencement  of  this  suit — ^nearly  six 
months;  that  the  land  mortgaged  was  the  separate  property 
of  Mary  A.  £.  Fuller,  and  that  her  husband  joined  her  in  the 
execution  thereof. 

The  testimony  in  relation  to  fraud  in  procuring  the  fee* 
knowledgment,  even  if  relevant,  is  wholly  insufficient  to  war- 
rant the  conclusion  that  any  improper  means  were  resorted  to 
to  induce  Mrs.  Fuller  to  execute  and  acknowledge'  the  mort- 
gage. But  it  is  not  relevant,  for  there  is  no  allegation  in  the 
answer  of  fraud,  in  relation  thereto.  It  will  be  found,  that  the 
certificate  of  the  officer  to  the  acknowledgment  of  the  mort- 
gage deed  appears  on  its  face  to  have  been  in  substantial  com- 
pliance with  the  statute,  and  that  the  evidence  to  impeach-  it 
was  wholly  parol  evidence,  and  we  decided  in  Dolph  v.  Bar- 
ney, 5  Or.  205,  that  such  an  a<^owledgment  could  not  be 
impeached  by  parol  evidence  unless  there  were  all^ations  in 
the  pleadings  to  warrant  it  Furthermore,  if  there  was  fraud 
therein  there  is  nothing  to  show  that  Moore  participated  in 

6  Oregon — IS 
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it^  and  the  law  is,  that  if  a  married  woman  of  sufficient  men- 
tal capacit^i  without  duress  or  misrepresentation  as  to  the  na- 
ture of  the  instroment)  joins  her  husband  in  the  deed,  and 
Buffers  ]the  deed  to  he  delivered,  she  cannot  avoid  it  oa  ac- 
count of  fraud  and  misrepresentation,  without  showing  that 
the  grantee  knew  of  or  participated  in  the  fraud.  (White  v. 
Graves,  107  Mass.  325.)  The  rule  applies  to  mortgages  as 
well  as  to  deeds  absolute. 

Passing  this  point,  we  find  presented  several  questions  in 
relation  to  the  right  of  a  married  woman  to  mortgage  her  sep- 
arate property  for  a  debt  of  her  husband.  It  is  unnecessary 
tjO  examine  these  questions  at  length,  for  we  have  decided  that 
a  married  woman  has  a  right  to  sell  or  mortgage  her  separate 
property  for  the  payment  of  her  husband's  debts.  {AUen  and 
Lewie  v^  Barker  et  al.,  December  term,  1876.  Opinion  by 
Mr.  Justice  Boi8X«) 

We  come  now  to  examine  the  most  important  question 
preeented  by  this  record.  There  was  no  consideration  pass- 
ing to  thei  mortgagors  at  the  time  of  the  execution  of  the 
mortgage.  The  consideration  was  the  prerexisting  liability 
of  the  payors  of  the  note  heretofore  mentioned  to  the  surety, 
Moore.  Is  a  pre-existing  liability  a  sufficient  consideraticm  to 
support  a  mortgage  t  This  question  has  been  differently  de- 
cided by  different  courts.  Mr.  Justice  Story,  2  Eq.  Jur.  657, 
658,  9th  ed.,  holds  to  the  affirmative,  and  bases  his  opinion  on 
Mitfard  v.  MUford,  9  Ves.  100 ;  and  Bayley  v.  Oreenleaf,  7 
Wheat  46.  In  White  and  Tudor's  Leading  Cases  in  Equity, 
vol  2,  part  1,  73,  it  is  said  ^'similar  decisions  were  made  in 
Richeson  v.  Bicheson,  2  Gratt  497 ;  and  in  Dey  v.  Dunham, 
2  John«  Ch.  182.''  It  will  be  found,  however,  that  the  courts 
of  New  York  have  not  followed  the  case  of  Dey  v.  Dunham, 
but  have  since  that  decision  uniformly  held  that  a  preexist- 
ing debt  or  liability  is  not  sufficient  consideration  to  a|^ld 
a  mortgage.  Chancellor  E^ent,  however,  4  Com.  154,  re* 
garded  a  preexisting  debt  or  liability  sufficient  to  support  a 
mortgage.  In  support  of  the  doctrine,  he  cites  Roberts  9, 
Salisbury,  8  Gill  &  John.  425,  and  Oami  v.  Chester,  5  Ye]^ 
ger,  205 ;  and  he  thought  the  principle  rested  upon  grounds 
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whioh  would  oommand  general  BBsent  Jewett  v.  Warren^ 
12  MasB.  800,  and  Bdbcock  v.  Jordon,  24  Ind.  14,  are  to  the 
same  effect  Indeed,  the  weight  of  authority  is  in  lavor  of 
the  affirmative  of  the  proposition,  and  to  that,  we  give  our 
assent. 

Connected  with  this  there  is  another  point  deserving  of  at^ 
tention.  The  mortgage  was  executed  May  3,  1876,  and  Moore 
paid  Keed  the  amount  of  the  note  May  6,  1876.  This  fact  is 
the  basis  of  the  further  claim  of  appellants'  counsel,  that 
Moore's  liability  is'not  sufficient  consideration  to  support  the 
mortgage.  In  Jewett  v,  'Warren,  supru,  it  was  distinctly  held 
that  a  liability  for  another  on  a  contract  in  force  is  sufficient 
consideration  for  a  mortgage  or  pledge.    So  we  decide. 

Decree  affirmed. 


K  p.  mace;  Re«p<mdeiit,  ▼.  THE  CITT  OF  SALEM, 

Appellant. 

« 

HTnaoipAi.  (ToBPOBATiair — Notxcb  ov  DmccTrTE  Sn)SWALK8. — ^To  main- 
tain an  action  against  a  municipal  corporation  for  an  injur;  to  a 
panott  resulting  from  the  bad  condition  of  its  streets,  it  must  bcj 
alleged  and  proven  that  the  corporation  or  its  offioera  had  notioe  of 
such  condition  of  the  streets,  or  a  state  of  facts  must  be  shown  from 
which  notice  may  be  imf  Ued» .  /  > 

CbACVLAniT — ^Waitkb. — The  objection  that  the  complaint  does  not  state 
facta  4uffipient.  to  ooDstltote  a  enuia  of  a^ioo^  ia  never.  waivMby 
a  failurs  to  demur  or  answer. 

Appbal  from  Marion  County. 

This  is  an  action  to  recover  damag;^  for  injnriea  received 
by  tiie  respondent  in  eonaequence  of  a  fall  upon  a  broken  and 
defective  sidewalk  in  the  citj  of  Salem,  The  jury  f oupd  fo« 
the  respondent  in  the  sum  of  four  hundred  and  seventy-five 
dollars^  and  he  recovered  judgment, for  that  amount  There 
^was  no  allegation  in  the  complaint  or  evidence  tending  to, 
prove  that  the  city  or  its  officers  had  notice  of  the  defect  com-, 
plained  of. 
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Knight  A  Lord,  for  appellant : 

The  oomplaint  does  not  state  facts  sufficient  to  oonstitute  a 
cause  of  action^  for  the  reason  that  t^iere  is  no  allegation  in 
the  complaint  that  the  appellant  had  notice  of  the  defect  in 
the  said  walk.  No  one  can  maintain  an  action  against  the 
corporation  grounded  solely  on  the  defect  and  want  of  re- 
pair of  the  highway ;  but  he  must  also  allege  and  prove  that 
the  corporation  had  notice  of  the  defect  or  want  of  repair, 
and  that  he  was  injured,  either  in  person  or  proper^,  in  con- 
sequence of  the  unsafe  and  inconvenient  state  of  the  hi^way. 
(Weightman  v.  Corp.  of  Washington,  1  Black,  62.) 

A  municipal  corporation  is  not  an  insurer  against  aoci* 
dents  upon  its  streets  or  sidewalks ;  its  duty  in  that  respect  is 
performed  if  they  are  kept  in  reasonably  safe  condition  for 
travelers  over  them.  (2  Dill.  Mun.  Cor.  sea  789 ;  83  Iowa, 
398.)  Before  a  municipal  corporation  can  be  held  guilty  of 
negligence  on  account  of  defects  in  the  sidewalks  (not  aris- 
ing from  the  original  construction),  or  for  an  obstruction 
placed  thereon  by  a  wrong-doer,  either  express  notice  of  the 
existence  of  the  defect  or  obstruction  must  be  brought  home 
to  it,  or  they  must  be  so  notorious  as  to  be  observable  by  alL 
(33  Iowa,  399;  24  Wis.  649;  4  Wallace^  195;  6  Duar,  674; 
36  Barb.  227.) 

Cutting  and  Lavmon,  for  respondent: 

^'An  objectioii  to  the  sufficiency  of  the  cause  of  action  M 
defense,  as  stated  in  the  pleadings,  cannot  be  made  on  a  mo- 
tion for  a  new  trial,  but  only  in  arrest  of  judgment.  A  good 
cause  of  action  or  defense,  imperfectly  stated,  is  covered  by  a 
general  verdict,  and  a  motion  in  arrest  of  judgment  will  not 
lie."  As  to  liability  of  cities  in  such  cases,  see  Rice  v.  Des 
Moines,  40  Iowa,  638 ;  55  111.  322 ;  35  111.  64. 

On  the  point  of  notice  being  charged,  plaintiff  alleges  that 
it  was  sufficiently  charged,  if  not  in  direct  words,  yet  by  in- 
tendment, and  was  proven  and  was  found  by  the  jury.  In 
support  of  this  position  plaintiff  submits  the  following  quota- 
tions from  Chitty's  Pleadings  and  Oregon  reports:  "The 
court  is  satisfied  that  the  verdict  is  correct  upon  the  evidence, 
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and  ought  not  ther^foire  to  be  set  ajside."  (1  Or.  164,)  ''Where 
the  general  allegations  in  the  dec}anition  or  other  pleading 
are  audi  as  to  require  proof  of  any  particular  fact,  which  is 
not  expressly  stated,  in  order  to  entitle  the  {plaintiff  to  a  yer- 
dict)  it  will  be  intended  after  a  verdict  for  hina  that  such  fact 
was  duly  proved  and  the  defect  aided/'  (1  Chitfy's  PI. 
678.) 

''If  the  complaint  does  not  aver,  and  the  plaintiff  fails  to 
prove  a  necessary  fact,  the  defendant  must  move  for  a  non- 
suit, eke  the  verdict  will  aid  the  defects  in  the  evidence  as 
well  as  in  the  complaint"  (Id.  680.)  Contra:  "The  main 
rule  on  the  subject  of  intendment  is,  that  a  verdict  will  aid 
defective  statement  of  a  title  or  cause,  but  will  never  assist 
a  statement  of  a  defective  title  or  cause  of  action."  (1  Chit^ 
ly's  PI.  680.) 

In  the  case  at  bar,  it  is  alleged  that  the  defendants  duty 
was  to  keep  the  side  or  crosswalk  in  repair.  That  it  accepted 
the  charter  with  that  duty  imposed.  That  the  place  where  the 
injury  was  received  was  a  sidewalk  and  crosswalk  much  trav- 
eled and  used  by  the  citizens  of  the  city  and  others,  so  much 
so  that  said  duty  of  said  defendant  >vas  and  became  at  the 
time  of  said  inquiry  a  matter  of  general  and  public  concern. 
Then  is  it  not  dear  that  this  case  is<  one  of  defective  state- 
ment, and  not  one  of  a  statement  of  a  defective  cause!  It  is 
not  a  defect  that  bars  an  action  at  any  time,  but  that  only 
abates  it  now.    (10  Cal.— ;  1  Chitty's  PL  680;  9  Cal.  26&.) 

By  the  Court,  Pbim,  C.  J. : 

It  is  admitted  by  the  pleadings  in  this  case  tiui;t  it  is  the 
duty  of  the  city  of  Salem,  under  its  charter,  to  keep  in  repair, 
and  in  a  safe  condition  for  travelers,  its  streets  and  side  and 
crosswalks. 

Bespondent  having  obtained  a  verdict  and  judgment  in 
the  court  below,  appellant  seeks  to  revene  said  judgment 
on  the  ground  that  the  complaint  upon  which  the  judgment 
is  based  is  fatally  bad,  for  the  reason  that  it  does  not  con- 
tain a  statement  of  facts  sufficient  to  constitute  a  cause  of 
action,  in  this,  it  contains  no  allegations  that  the  oorponir 
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tion  or  its  officers  had  any  notice  of  the  defect  in  the  side  and 
orosawalk  alleged  to  have  caused  the  injury  complained  of  by 
respondent. 

It  does  not  appear  from  the  transcript  that  the  court  he- 
low  was  ever  directly  called  upon  to  pass  on  the  sufficiency  of 
the  complaint.  A  general  demurrer  was  interposed  in  the 
court  below  upon  this  ground,  but  was  withdrawn  by  consent 
of  parties  without  any  action  of  the  court  upon  it.  Nor  does 
it  appear  that  a  motion  in  arrest  of  judgment  was  ever  mad© 
upon  the  ground ;  but  appellant  specifies  this  ground  of  error 
for  the  first  time  in  his  notice  of  appeal.  And  it  is  ui^ged  by 
counsel  for  respondent  that  the  defect  is  waived  and  cured  by 
verdict  If  the  complaint  contained  a  cause  of  action,  but 
defectively  stated,  the  position  would  be  correct  and  the  au- 
thorities cited  by  respondent  applicable.  But  this  is  not  thia 
case.  The  complaint  is  bad  for  the  want  of  a  material  alle- 
gation to  show  the  liability  of  the  appellant  for  the  injury 
complained  of. 

By  section  70  of  the  eode,  'Hhe  objection  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action"  is  never  waived  by  failing  to  demur  or  answer.  (7 
Barb.  681.) 

To  maintain  an  action  against  a  municipal  corporation  for 
an  injury  to  the  person  in  consequence  of  its  streets  or  side- 
walks being  defective  and  cut  of  repair,  it  must  be  alleged 
and  proved  that  the  corporation  or  its  officers  had  notice  of 
such  defect  and  want  of  repair,  or  at  least  a  state  of  facts 
must  be  shown  from  which  notice  may  be  inferred  or  implied. 
Mr.  Dillon  in  commehting  on  ihi»  question  says:  ''As  in 
such  oaae  the  basis  of  the  action  is  n^ligeaoe^  notice  to  di6 
corporation  of  the  defect  which*  caused  the  injury,  or  fads 
from  which  notice  thereof  may  reasonably  be  inferred  or  proof 
of  circumstances  from  which  it  appeare  that  the  defect  ought 
to  have  been  .known  and  remedied  by  it,  is  essential  to  lia- 
bility. For  in  such  cases  the  corporation  is  responsible  only 
for  reasonable  diligence  to  repair  the  defect  or  prevent  aeoi- 
dents  after  the  unsafe  oonditicxi  of  the  street  is  known  or 
ou^ht  to  hs,ve  been  known  to  it  or  its  officers,  having  authority 
to  act  respecting  it"    (Dill,  on  Mun.  Corp.  981.)    The  doo- 
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trine  that  notice  to  the  corporation  is  essential  to  fix  liabilitf 
in  such  cases  as  the  one  under  consideration,  is  fully  sustain- 
ed by  the  following  authorities :  (Mayor  v.  Sheffield,  4  WalL 
196;  Wrightmanv.  Corp.  of  WaAvngton,  1  Black,  68;  24 
Wis.  842;  83  Iowa,  897.) 

The  complaint  in  this  case  containing  no  allegations  of  no^ 
tice,  nor  such  a  statement  of  facts  from  which  notice  might 
be  implied,  we  think  it  insufficient  to  sustain  the  judgm^it^ 
and  it  must  therefone  be  reversed  and  the  cause  lematidefd  to 
the  court  below  for  further  proceedings. 

Judgment  reversed. 


MULTNOMAH  COUNTY,  Appellant,  ▼.  L  J.  KNOTT 

and  LEVI  KNOTT,  Bespondents. 

Bfsq^Az.  Am  CkuffsisuB)— Fnar  LiaKmy-^Ths  Uosose  to  kstp  a  f eiry, 
granted  bj  the  .territorial  legislature  to  Jamee  B.  Steveiis,  is  perpei- 
uil,  and  relieves  the  grantee  from  the  neeessity  ot  obtaining  license 

r 

from  the  county  court. 
Mmaumtm  JvmiaoumoiK^^vaTicm  <Nr  m  Pkacb. — ^Wheyi  the  statajfce 
crsates  an  offense  and  aiBxes  a  penalty  thereto,  and  provides  tha^ 
such  penalty  shall  be  oollected  by  an  action  before  a  Justice  of  the 
peaee,  the  jnstioee'  eoorts  ha^  exelusiTe  Juzisdietion  ol  sueh  aetkn. 

Appxal  from  Multnomah  County. 

The  facts  are  stated  in  the  (pinion. 

Baleigh  Scott,  ProsecuUng  Attorney,  for  appellantL 

Jamee  K.  EeUy  and  W.  Mf.  Thayer,  for  oespomdientsit 

By  the  Court,  Boisx,  J. : 

This  was  an  action  conunenoed  in  the  ciicuit  court  of  Mnlt- 
nomah  ooonty,  to  lecoyer  of  the  defendants  certain  fines  or 
forfeitures,  alleged  to  have  accrued  against  the  defendants 
for  keeping  a  ferry  across  the  Willamette  river,  at  Portland 
without  having  first  obtained  a  license  for  that  purpose  from 
the  county  court  of  Multnomah  county.  This  action  is  for 
the  violation  of  section  53,  p.  733,  of  the  statute  v^hich  is  as 
follows:  "Any  person  who  shall  maintain. any  ferry  and  re- 
ceive ferriage  without  first  obtaining  a  license  for  t^e  sazne^ 
ahall  pay  a  fine  of  ten  dollars  for  each  offense,  to  be  oolleoted 
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for  the  use  of  the  county  by  suit  before  any  justice  of  the 
peace  having  jurisdiction.'^ 

The  defendants  adndt  that  they  have  kept  the  ferry,  as 
ehargody  and  taken  ferriage ;  that  they  have  no  license  from 
the  said  county  court  But  they  set  up  as  a  defense  that 
they  have  a  license  to  keep  said  ferry,  granted  to  James  B. 
Stephens,  his  heirs  and  assigns,  in  January,  1852,  by  the 
legislature  of  the  territory  of  Oregon,  which,  defendants 
claim,  was  a  perpetual  grant,  and  that  the  same  has  been  duly 
assigned  to  them,  and  is  now  owned  by  them.  It  is  conceded 
that  a  perpetual  right  to  keep  such  ferry  was  granted  by  the 
legislature  of  the  territory,  and  that  the  defendants  now  own 
such  right  But  plainti£F  claims  that  the  words  of  the  act, 
^^That  James  B,  Stephens,  his  heirs  and  assigns  be  and  they 
are  hereby  authoirized  to  establish  and  keep  a  ferry  across  the 
Willamette  river,  at  the  city  of  Portland,  in  Washington 
county,  to  the  county  of  Clackamas,  on  the  east  side  of  \said 
river,  opposite,  within  the  following  limits,"  etc.,  do  not  ex- 
empt the  defendants  from  procuring  a  license  from  the  coun- 
ty court  The  right  of  ferriage  is  a  right  vested  in  the  so^ 
ferei^,  and  may  be  granted  to  individuals  by  special  act,  or 
given  fq  certain  persons  by  a  general  act  of  the  legislature, 
and  when  so  granted  becomes  a  franchise  in  the  person  to 
whom  it  is  granted,  and,  when  unlimited  as  to  time,  is  a  per- 
petual right,  and  this  right  cannot  be  taken  away  from  the 
grantee^  unless  he  forfeits  his  right,  and  that  forfeiture  must 
be  declared  by  some  competent  tribunal. 

We  thi^  this  grant  of  a  ferry  right  to  James  B.  Stephens 
was  a  license  to  keep  a  ferry,  and  it  was  not  neoessaiy  for 
him  to  have  a  license  from  the  county  court  for  the  purpose; 
and,  as  it  is  conceded  that  that  right  still  exists  in  the  defend- 
ants, we  think  they  may  still  keep  said  ferry  without  incur- 
ring the  penalty  sued  for  in  this  case. 

There  is  another  point  made  in  this  case  by  the  resp<Mid- 
ents,  which  is  that  the  circuit  court  has  no  jurisdiction  to 
sustain  a  suit  for  a  penalty  of  this  kind.  The  statute  pro- 
vides that  any  person  who  shall  receive  ferriage  without  such 
license  ^hall  pay  a  fine  of  ten  dollars  for  each  offense,  to  be 
collected  for  the  use  of  the  county,  by  suit,  before  any  justice 
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of  the  peace  having  jurisdiction.  The  statute  has  created  the 
penalty,  and  provided  the  mode  in  which  it  shall  he  collected, 
and  we  think  in  this  case,  as  this  offense  is  wholly  created  by 
the  statute  and  the  manner  of  its  collection  specially  direct- 
ed, that  it  excludes  any  other  mode,  and  that  the  jurisdiction 
to  collect  this  fine  resides  exclusively  in  a  justice's  court  in 
the  first  instance,  for  when  the  statute  says  ^^to  be  collected 
by  a  suit  before  a  justice  of  the  peace,*'  it  necessarily  ex- 
cludes any  other  mode  of  collection. 

We  think  the  judgment  of  the  circuit  court  should  be  af- 
firmed. 


JAMES  BL  mUSH,  Bespondent,  t.  THE    CITY    OF 

EAST  PORTLAND,  Appellant 

HmaoEPAi.  CoBPOBATioN— LiABiurT  m,  <n(  CoinBAOT.— Ths  chartsr  of 
the  dty  of  East  Portland  empowers  iba  oorporation  to  open  and 
establish  streets^  to  appropriate  private  property  ther^or,  to  im- 
prove streets,  etc.,  'Seith  full  power  to  determine  and  provide  lor 
•vertliing  necessary  and  oonvesiient  to  the  exercise  of  the  authority" 
granted.  The  eity  contracted  with  F.  for  a  street  improyementy  and 
agreed  ''to  pay  the  amount  found  due  therefor  by  warrants  to  be 
drawn  upon  the  fund  to  be  cc^leeted  and  paid  Into  the  city  treaa- 
«ry  lor  that  porpoae:'*  ff eld^  that  the  r^^  of  If .  to  Fseorer  tha 
amoimt  due  on  thia  contract  is  not  lastricted  to  the  funds  arising 
from  the  tax  levied  upon  the  property  adjacent  to  the  improvement^ 
that  being  the  mode  of  raising  money  to  pay  for  such  improve- 
ments provided  by  the  municipal  authority;  but  that  the  dty  ia 
liable  therefor,  and  is  bound  to  provida  funds  to  pay  for  sndh  im* 
provements. 

BnPUi^TBD  Facts — ^FrnnnfOB  not  Bxquibbd. — ^In  a  trial  before  tha 
court,  without  the  intervention  of  a  jury,  the  parties  having  stipn^ 
latcd  the  facts,  no  formal  findings  of  fact  are  necsssaiy; 
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Appeat,  from  Multnomah  County. 

The  facts  axe  stated  in  the  opimon  of  the  ooort 

W.  W.  Thayer,  for  appellant 

M.  0.  Oeorge,  for  respondent 

By  the  Courts  Mo Abthur,  J. : 

The  respondent  entered  into  a  contract  with  tin  dty  of 
East  Portland  to  improve  a  certain  section    of    one    of    its 
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streets^  induding  a  sidewalk  and  gutters^  for  which  the  city, 
agreed  '^to  pay  the  amount  found  due,  by  warrants  to  be 
drawn  on  the  fund  to  be  collected  and  be  paid  into  the  city 
treasury  for  that  purpose/*  By  stipulation  filed  it^  is  admit- 
ted that  the  work  was  duly  performed  and  accepted,  and  that 
at  the  time  of  acceptance  there  was  a  balance  found  due  the 
respondent  amounting  to  four  hundred  and  twenty-ei^t  dol- 
lars. For  this  sum  the  city  drew  its  warrant,  which  was  im- 
mediately presented,  but  it  was  not  paid  for  the  reason  that 
there  w^  no  fund  at  h^md  wherewith  to  pay  the  same. 

Whether  the  city  is  primarily  liable  upon  this  contract 
depends  not  wholly  upon  the  terms  thereof,  but  also  upon  the 
provisions  of  the  charter.  It  will  be  observed  that  though  the 
improTjements  we|W  local,  there  is  nothing  in  the  contract  to 
show  that  it  was  in  the  minds  of  the  contracting  parties  at  the 
time  the  same  was  entered  into  that  a  special  and  local  tax 
was  t6  b^  tesortied  to  in  order  to  raise  the  fund  from  which  the 
warranty  were  to  be  paid.  The  contract  provided  simply 
&at  the  respondent  should. do  certain  work  at  a  stipulated 
price,  tod  that  upon  its  completion  and  acceptance  the  xdtj 
would  pay  him  the  contract  price  through  the  instrumental- 
ity q^f  warrants  to  be  drawn  upon  a  fund  which  the  city 
agreed  to  provide  for  the  purpose  of  liquidating  die  same. 
S^tioh  i  of  article  6  of  the  charter  authorizes  and  empoweiB 
the  board,  of  trustees  "to'  lay  out,  establish,  vacate,  widen,'  ex- 
tend and  open  streets  or  parts  of  streets,  and  alleys  or  pjarts 
of  >aUeysj'  in-  said  city,  and  appropriate  private  propeiiy  for 
that  purpose,  and  to  establish  or  alter  the  grade  of  any  street 
or  part  thereof,  and  to  improve  the  sidewalks^  pavements,' 
streets  and  parts  of  stiieets,  within  the  limits  of  the  oity,  hj 
making  full  or  partial  improvements  thereof ;  and  it  has  full 
power  to  determine  and  provide  for  everything  necessary  and 
convenient  to  the  exercise  of  the  authority  herein  granted." 

Pursuant  to  this  provision,  an  ordinance  was  passed  au- 
thorizing the  improvement  covered  by  the  respondent's  oon- 
tracty  and  other  improvements  in    the    same    locality,    and 
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providiiig  for  the  assesBment^  levy  and  collection,  of  a  tax  up- 
on the  property  abutting  the  stieet  to  be  improved-  Fpom  tbiflt 
tax  a  fund  was  constituted,  but  thia  fund  was  exhausted  by 
the  payment  of  warrants  anterior  in  date  to  the  warrants  now 
held  by  the  respondent  Had  the  contract  contained  a  stipu- 
lation that  the  respondent  was  to  be  paid  out  of  a  fund  aris- 
ing from  the  tax  collected  from  the  owners  of  the  property 
abutting  the  street  to  be  improved,  he  would  have  no  right  to 
look  to  any  other  fund  for  payment  of  his  warrants.  But 
such  was  not  the  case,  and  under  the  terms  of  the  contract 
above  set  out,  we  think  the  ci^  was  and  is  primarily  liable 
to  pay  the  sum  he  claims. 

There  is  another  point  in  this  case  deserving  of  attention.' 
By  agreement,  the  case  was  tried  by  the  court  without  the 
intervention  of  a  jury,  and  thete  are  no  formal  findings  of 
fact  The  code,  section  216,  provides  that  upon  a  trial  of  an 
issue  of  fact,  the  judge,  in  his  decision,  shall  state  the  facts 
found.  This  rule  must  be  followed  in  all  cases  where  the^udge 
is  called  upon  to  pas9  upon  the  facts.  In  this  case  he  wa^  Bot 
called  upon  to  do  so.  All  the  facts  were  agreed  to  by  coun- 
sel for  the  respective  parties,  and  are  set  forth  in  tte  stipula- 
tion, signed  by  them,  and  these  facts  were  so  stated  and 
agreed  upon,  so  that  he  might  "pass  upon  the  law  j^ji  the 
case." 

It  was  not  necessary  that  he  should  hive  formally  found, 
the  facts.  He  could  have, found  no  others  than  those  agreed 
on.  They  were  already  set  forth  in  the  stipulation.  That 
paper  was  part  of  the  record.  Under  such  circimistances  it 
would  be  unreasonably  technical  to  hold  that  the  court  below 
erred  in  not  mechanically  transcribing  what  already  suffi-' 
ciently  appeared  in  the  record  of  the  case. 

From  these  views,  it  follows  that  the  judgment  of  the  court 
below  must  be  affirmed. 

Judgment  affirmed. 


284  Howx  V.  Tatlob.  [6  Oregon 


SAMUEL  A.  HOWE,  Appellant,  ▼.  T.  R  TAYLOR  et  aL, 

Respondents. 

OmciAL  Undertaking — Jurisdiction  of  a  Ck>usT  or  Equitt  to  Xn- 
FORCE  WHERE  Undebtakino  18  LosT. — ^The  official  undertakmg  of 
a  county  clerk  was  lost  and  the  official  copy  destroyed,  so  tliat  a 
certified  copy  thereof  oouM  not  he  ohtained:  ^M,  that  a  person 
damaged  hy  the  official  delinquency  of  the  officer,  could  maintain  a 
suit  in  equity  against  the  sureties  in  the  understaking  in  order  to 
establish  the  same  and  to  obtain  leave  to  sue  upon  it. 

Idem. — Courts  of  equity  hare  jurisdiction  to  establish  lost  instrnmente 
of  writing,  and  this  jurisdiction  is  not  taken  away  by  the  proTialona 
ol  the  statute  allowing  secondary  evidence  of  their  contents. 

Idem. — In  such  suit  a  court  of  equity  having  obtained  jurisdiction  for 
one  purpose  will  retain  it  for  all  purposes  necessary  to  eom- 
plete  relief,  and  will)  should  the  undertakiBg  be  established,  decree 
the  payment  by  the  sureties  oi  such  sum  as  th^  shall  be  found  to 
have  become  liable  to  pay  on  account  of  the  official  delinque&ey  of 
their  principal. 

AfiPBAL  from  Columbia  County. 

This  is  a  suit  in  equity  by  the  appellant  against  the  re- 
spondent and  others,  who  are  the  sureties  upon  the  official  un- 
dertaking of  one  C.  H.  Williams,  late  county  clerk  of  Co- 
lumbia county,  for  relief  on  account  of  the  official  delinquen- 
cy of  Williams  as  such  clerk. 

The  appellant,  on  the  fifth  of  April,  1872,  loaned  one  Qil- 
lihan  two  thousand  dollars,  and  took  as  security  a  mortgage 
upon  certain  real  estate  in  Columbia  county.  The  real  es- 
tate wa3  unincumbered  and  of  sufficient  value  to  make  the  se- 
curity ample.  The  appellant,  on  the  second  of  May,  1872, 
delivered*  the  mortgage  to  Williams,  then  county  derk,  for 
record  in  the  record  of  mortgages,  and  paid  him  the  fees  for 
recording  it.  Williams  rectordecl  it  in  the  book  of  deeds  in- 
stead of  that  of  mortgages,  and  in  so  recording  it  omitted 
what  is  alleged  to  be  a  material  part  of  the  certificate  of  ac- 
knowledgment, so  that  the  mortgage,  as  thus  recorded,  does 
not  appear  to  be  a  paper  entitled  to  record. 

The  complaint  alleges  that  on  the  twenty-third  of  Aug- 
ust, 1872,  Gillihan  and  wife,  for  a  valuable  consideration, 
conveyed  the  mortgaged  premises  by  deed  to  one  Semple,  by 
whom  they  were,  on  the  sixteenth  of  the   following  April^ 
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for  a  full  and  valuable  oanBideratioii  oonvejed  to  one  Patter- 
son. Both  Sample  and  Patterson  were  purchaaers  in  good 
faitby  vithont  notice  of  appellant's  mortgage.  Their  deeds 
were  duly  recorded. 

In  FebraaTy,  1873,  Gillihan  was  adjudged  a  bankrupt, 
sinoe  which  time  he  has  been  insolvent 

It  is  further  alleged  that  on  or  about  the  first  day  of  Sep- 
tember, 1874,  the  county  clerk's  office  of  said  county  was 
fraudulently  entered  and  the  original  undertaking  stolen, 
and  that  the  book  of  records  containing  the  recorded  copy 
of  the  undertaking  was  mutilated  by  removing  said  copy 
therefrom  by  some  person  unknown  to  the  plaintiff;  that 
neither  the  original  undertaking  nor  any  copy  thereof  re- 
mains in. said  oSce ;  that  on  account  of  the  loss  of  the  original 
imdertaking,  and  the  destruction  of  the  record  thereof,  he  is 
unable  to  procure  a  certified  copy  thereof,  in  order  to  apply 
to  or  obtain  leave  of  the  court  to  oommanoe  his  action  there- 
on, and  that  he  is  without  remedy  at  law.  The  complaint 
concludes  with  a  prayer  that  the  court  will  decree  that  plain- 
tiff have  and  recover  against  defendants  a  decree  for  the  sum 
of  two  thousand  nine  hundred  and  ninety-two  dollars  in  gold 
coin,  together  with  hit  costs  and  disbursements,  and  for  gen- 
eral relief. 

To  this  complaint  defendants  demurred  for  the  following 
reasons:  1.  Because  said  complaint,  as  amended,  does  not 
state  facts  sufficient  to  constitute  a  cause  of  suit;  2.  Because 
this  suit  was  commenced  within  three  years  after  the  alleged 
cause  of  suit  aocnied,  the  time  limited  by  the  code  for  brings 
ing  suits  of  this  nature ;  3.  The  court  has  no  jurisdiction  of 
the  persona  of  the  defendants ;  4.  The  court  has  no  jurisdic- 
tion of  the  subject  of  the  action.  The  court  below  sustained 
the  demurrer  and  dismissed  the  complaint^  and  judgment 
was  accordingly  entered  in  favor  of  defendants  for  th^ir  costs 
and  disbursements^  whereupon  plaintiff  appealed. 

William  Strong,  iofr  appellant: 

Our  statutes  (Civ.  Code,  sec  376)  provides  "that  the 
enfoioement  or  protection  of  a  private  rights  or  the  pfeven* 
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tion  of  or  redress  for  an  injury  thereto,  shall  be  obtained  by 
a  suit  in  equity  in  all  cases  where  thei^  is  not  a  plain,  ade- 
quate and  complete  remedy  at  law,  and  may  be  obtained 
thereby  in  all  cases  where  courts  of  equity  have  been  used  to 
exercise  concurrent  jurisdiction  with  courts  of  law,  unlesB 
otherwise  specially  provided  in  this  chapter."  The  case  made 
by  the  complaint  comes  within  both  of  the  two  classes  provid- 
fed  for  in  the  section  quoted  aboVe.  The  facts  here  present  a 
case  where,  owing  to  the  loss  of  the  undertaking  —  which  oc- 
cupies the  place  of  and  is  subject  to  the  same  rule  as  a  bond — 
there  is  not  a  plain,  adequate  and  complete  remedy  at  law, 
and  it  also  presents  a  case  where  courts  of  equity  have  been 
used  to  exercise  ocmcurrent  jurisdiction  with  courts  of  law. 
(Story  Eq.  Jur.,  sees*  29,  75  to  81 ;  Smith's  Man.  of  Eq.,  p. 
6,  sea  2;  5  Granch,  322.) 

The  code,  section  378,  provides  **that  a  suit  shall  only  be 
commenced  within  the  time  limited  to  commence  an  action.'* 
The  statute,  section  837  of  the  code,  proHdes  ^Hhat  an  official 
undertaking  or  other  security  of  a  county  officer  shall  be  se- 
curity to  all  persons,  severally,'  for  the  official  delinquenoes 
against  whidiit  is  intended  to'provide.** 

It  is  the  undertaking  signed  by  tiie  surety  that  makes  him 
liable  to  a  party  for  damages  caused  by  official  delinquency; 
and  it  is  an  express  lialMlity  and  is  subject  to  limitation  only, 
by  the  provisions  of  subdSv.  1,  of  section  6,  of  the  code.  It  is 
a  liability  created  by  the  contract  of  the  party.  The  statute 
provides  the  form  in  which  Ihe  contract  may  be  made,  but,  as 
the  agreement  of  the  party  is  required  to  give  it  f oroe,  it  does 
not  seem  possible  to  consider  it  a  liability  created  by  statute. 
The  statute  does  not  make  the  liability;  the  act  of  the  party 
alone  does  that  This  undertaking  takes  the  place  of  the  old 
common-law  official  bond ;  and  no  one  has  ever  pretended  that 
the  liability  of  the  sureties  upon  such  a  bond  was  a  liability 
created  by  statute.  But  if  we  concede  that  it  is  a  liability 
created  by  a  statute,  it  is  not  for  a  penalty  or  forfeiture. 

The  word  penalty,  in  the  statute,  is  not  used  to  express  the 
cofisequence  of  the  failure  to  perform  the  ccmdition  of  a  civil 
contract  for  which  damages  up  to  a  certain  amount  may  be 
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awarded,  but  it  is  used,  rather,  in  the  sense  6f  a  pYitiittiment 
inflicted  ly  law  for  its  violation,  and  ad  s^^onym^us^  "^th 
fine;  a  sum  certain,  which  is  imposed  upon  a  pftriy  fof  doing 
something  which  the  law  forbids,  for  failing  to  do^mething 
which  the  law  enjoins,  and  which  usually  goes  to  tbe  state, 
but  may  sometimes  be  given  to  the  informer,  in  whole  or  in 
part,  not  because  he  has  suffered  by  the  wrong  act,  but  as  a 
reward  for  his  aid  in  the  punishment  of  the  offender.  That 
which  is  recovered  in  an  action  upon  an  undertakhig  <rf  this 
character  is  for  the  benefit  of  the  plaintiff  axkd'  is  determined 
by  the  amount  of  damage  he  has  sustained  through  the^delin- 
quencr^  of  the  officer.  This  undertaking,  in  this  respect,  does 
not  diff^  from  any  other  civil  contract  where  tbe  ptoform- 
ance  of  an  agreement  is  secured  by  a  greater  nominal  penal- 
ty, and  where  whatever  is  recovered  goes  to  the  party*^  injured 
as  compensation  for  damages  actually  sustained,  and  is  never 
taken  from  the  party  as  a  punishment 

The  word  "forfeiture"  is  evidently  used  also  in  a  restricted 
sense,  as  a  punishment  for  some  illegal  act.  An  unlawful 
distiller  ^forfeits  his  implements  and  the  Spirits  he  ias  man- 
ufactured. The  smuggler  forfeits  his  goods  and  sKipsl  The 
man  who  wrongfully  exercises  a  public  function,  may  incur 
a  penalty  for  each  wrongful  act  The  ferryman,  who  carries 
on  business  without  a  license  or  charges  unlawful  fees  if  li- 
censed, may  be  fined  or  compelled  to  pay  penalties ;  but  these 
fines  or  penalties  are  a  punishment  for  violated  laws,  and  not 
compensation  to  the  party  injured,  and  are  not  at  all  analo- 
gous to  the  case  now  on  trial.  (Bouvier's  Die  rites  '^enal- 
ty,'^  'forfeiture."  Civil  Code,  sec,  842 ;  Crim.  Code,  Stat 
384^  sec.  3S3.) 

All  through  our  statutes,  wherever  "fines  or  forfeitures," 
or  "penalties  and  forfeitures,"  are  spoken  of,  it  is  ill  refer- 
ence to  criminal  matters.  It  seems  to  me,  therefore,  that  this 
case  comes  under  the  provisions  of  section  6,  subdivision  1, 
and  that  it  cannot,  by  anything  but  a  very  strained  construo- 
tion,  be  considered  as  embraced  in  the  provisions  of  subdivis- 
ion 2,  of  section  7,  and  that  the  limitation  is  six  years.  Such 
is  the  holding  in  the  state  of  New  York,  from  wMch  tihis 
statute  came.     (1  Comst  47 ;  35  N.  T.  112.) 
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If  there  weze  any  doubt  as  to  the  proper  oonstmctiony 
ocmrts^  in  a  oaae  of  this  kind,  should  incUne  to  the  longest 
period.  At  oonunon  law  there  was  no  limitation  to  an  action 
upon  a  contract.  (Aug.  on  Lim.,  sec.  6.)  Wheiie  a  statute 
oontravenefl  the  common  law,  or  is  a  departure  from  it^  and 
is  of  doubtful  eonstructi(»i,  courts  should  incline  to  that 
which  adheres  most  nearly  to  the  common-law  principle.  (10 
John.  579.)  The  ^^statute  of  limitations  being  in  restraint 
of  :right^  should  be  construed  strictly ;"  i.  6.  so  as  to  continue 
and  preserve  the  ri^t,  rather  than  abridge  or  destroy  it  (14 
J(dma  480.) 

I 

CaUin  A  KiUen,  and  T.  A.  McBtide,  for  ivopondents: 

There,  is  no  privity  between  the  plaintiff  and  the  defend- 
ants. (Code^  692,  sees.  12,  18.)  And  the  plaintiff  has  no 
rights,  and  can  have  no  remedy  against  the  defendants,  ex- 
cept such  as  are  given  to  him  by  sections  838,  339  of  the  civil 
code.  The  ri^ts  and  remedy  given  by  these  sections  are  to 
maintain  an  action,  not  a  suit,  against  the  officer  and  his 
auretiefli,  after  first  obtaining  leave  of  the  judge  or  court  The 
plaintiff  wholly  disregards  and  fails  to  pursue  the  remedy 
given  by  said  sections,  in  the  following  respects:  1.  In  not 
making  the  principal  in  the  undertaking,  the  county  derk,  a 
party  defendant  in  this  litigation ;  2.  In  not  obtaining  leave 
of  the. court  or  judge  to  bring  an  action;  8.  In  not  bringing 
an  action  instead  of  a  suit  in  equity. 

The  plaiijitiff  has  no  remedy  at  common  law;  his  only  rem- 
edy is  under  the  same  statute  which  creates  and  gives  him 
the  right  of  action,  and  it  is  a  rule  of  law  that  the  same  stat- 
ute which  gives  or  creates  the  right  or  power,  gives  the  rem- 
edy, and  provides  the  manner  and  means  of  enforcing  it  It 
can  be  enforced  in  no  other  way.  (Reed  v.  Omnibus  R.  R. 
Co.,  83  CaJ.  212;  A.  &  F.  T.  Corp.  v.  Oould,  6  Mass.  44;  3 
Comstock,  9.) 

If  the  plaintiff  had  a  common-law  right  of  action  against 
defendants,  then  the  facts  alleged  are  not  sufficient  to  give  a 
CQfort.pf  equity  jurisdiction.     The  only  ground  all^;ed  is  be- 
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cauBe  tlie  inattiunent  is  loat,  but  tlie  instnuftent  upon  which 
suit  IB  brouj^t  is  neither  negotiable  nor  under  sea] ;  nor  is 
profert  thereof  neoessary.  The  remedy  sought  is  not  pecul- 
iar to  a  court  of  equity — the  decree  prayed  for  is  money 
only. 

Two  things  must  concur  to  give  the  eourt  of  equity  juris^ 
diction:  1.  When  a  oourt  of  law  cannot  grant  the  relief 
prayed  far;  2.  When  the  party  has  a  conscientious  title  for 
relief;  and  if  both  grounds  do  not  concur,  the  oourt  of  equity 
is  bound  to  dismiss  the  ease.  (Story's  Eq.  Jur.^  sec  79; 
Adams  Eq.  166.) 

The  bill  or  complaint  must  lay  some  ground  other  than 
mere  loss  of  paper.  (1  Story's  Eq.  Jur.,  sec.  84;  8  Edwards^ 
Ch.  618.) 

The  suit  is  for  a  forfeiture  or  penalty,  and  a  court  af 
equity  does  not  assist  the  recovery  of  a  forfeiture  6r  penalty, 
or  anything  in  the  nature  of  one.  (4  John.  Chan.  483.) 
It  is  ''an  action  or  suit  upon  a  statute  for  penalty  or  forfeit* 
ure,  where  the  action  is  given  to  the  party  aggrieved,  or  to 
such  party  and  the  state.''  (Stat  107,  sec  7;  Merchants 
Bank  of  N.  H.  v.  Bliss,  18  AbU  Pr.  826;  21  How.  Pr.  865; 
85N.T.  412.) 

By  the  Court,  Watsoh ,  J. : 

We  will  consider  the  first  and  fourth  causes  of  demurrer 
together,  because  no  other  reason  is  presented  by  counsel  for 
the  respondents,  to  sustain  the  objection  to  the  complaint 
that  the  court  has  no  jurisdiction  of  the  subject  of  the  suit^ 
than  those  relied  upon  to  show  that  the  complaint  does  not 
state  facts  su£Scient  to  constitute  a  cause  of  suit.  It  was  not 
claimed  in  the  argument  that  if  the  complaint  states  suffi- 
cient grounds  to  entitle  the  appellant  to  equitable  relief,  the 
circuit  court  did  not  have  the  jurisdiction  to  grant  it.  Being 
a  court  of  general  jurisdiction,  and  being  invested  by  section 
0  of  article  7  of  the  constitution  with  all  jurisdiction  vested 
by  law  in  some  other  court,  in  the  absence  of  any  contrary 
showing,  its  jurisdiction  will  be  presumed. 

Do  the  facts  alleged  in  the  complaint  constitute  a  gnwmd 
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for  equitable  relief  f  Coulisel  for  appellant  elftim  tbat  tfaej 
do,  because  the  right  of  tihe  appellant  to  ha^e  the  official  ub* 
dertaking  of  the  counfy  olerk  of  Columbia  county,  C.  BL. 
Williams,  stand  for  a  security  to  hiia  for  his  loss,  caused  by 
the  official  delinquency  of  that  office,  a  right  which  was  per- 
fect before  the  lose  of  the  undertaking  and  the  abstraction  of 
the  recorded  copy  thereof  from  the  records  of  Columbia  coun- 
ty, has  been  rendered  nugatory  by  the  wrongful  acts  of  others 
and  without  his  fault. 

On  the  other  side,  counsel  for  respondents  contend  that  the 
right  to  maintain  an  action  on  the  official  undertaking  of  an 
officer  is  purely  statutory.  That  the  statute  which  gives  the 
right  giyBB  the  only  remedy.  That  the  fact  of  the  loss  of  the 
undertaking,  while  it  renders  it  impossible  for  plaintiff  to  ob- 
tain leave  of  the  court  to  bring  his  action  at  law,  does  not  give 
him  the  right  to  proceed  in  any  other  manner  than  that  pre* 
scribed  by  the  statute.  Upon  this  tiieory  thdy  daim  that  the 
appellant  is  in  the  position  of  a  person  having  a  legal  right 
which  he  can  enforce  neither  at  law  nor  in*  equity.  If  this 
view  of  the  law  were  correct,  the  case  is  a  hard  one.  If  the 
facts  alleged  in  the  complaint  aretroe,  plaintiff^  acting  wiih 
ordinary  prudence,  relying  upon  the  preeum'ption  lliat  thd 
clerk  would  or  had  correctly  performed  his  official  duty,  has, 
through  the  delinquency  of  that  officer,  Idet  a  large  amount  of 
money,  ^d  when  l^e  -  seeks  redress  upon  the  undertaking 
which  the  law  required  the  officer  to  give  aj?  a  security  against 
such  delinquencies,  finds  that  while  he  has  the  right  to  the 
benefit  of  that  security,  be  cannot  enforce  that  right  because 
some  one  has  stolen. the  undertaking  and  destroyed  the  c^cial 
copy. 

It  is  necessary  for  us  first  to  ascertain  whether  the  appel- 
lant has  any  plain,  speedy  or  adequate  remedy  at  law.  If 
he  has  any  such  remedy  at  law,  the  demurrer  was  properly 
sustained.     Ifo  equitable  interposition  was  necessary. 

Section  889  of  the  civil  code  provides  that:  '^fore  an 
action  can  be  commenced  by  a  plaintiff  other  than  the  state  or 
the  municipal  or  public  corporation  named  in  the  undertak- 
ing or  other  security,  leave  shall  be  obtained  of  the  courts  or 
judge  thereof,  where  the  action  is  triable.     Such  leave  shall 
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be  granted  upon  tlie  production  of  a  certified  copy  of  the  utr- 
dertaking  or  other  security,'  and  an  a£Sdavit  of  the  plaintiff 
or  some  one  on  hid  behalf,  showing  the  delinquency. '^ 

It  may  well  be  doubted  whether  any  otJuet  evidence  could 
be  admitted  to  supply  the  place  of  4:he  "certified  copy  of  the 
undertaking^'  required  by  the  section  just  quoted.  The  pro- 
ceeding to  obtain  leave  is  ex  partej  and  the  statute  expressly 
states  upon  what  evidence  the  court  shall  act. 

But  while  wo  do  not  now  express  an  unqualified  opinion 
upon  the  question  whether  or  not  the  court  to  which  an  ap- 
plication is  made  for  leave  to  commence  an  action  upon  an 
official  undertaking  may,  in  case  of  the  loss  of  the  undertak- 
ing, recefive  secondary  evidence  of  its  contents,  we  think  the 
right  sufficiently  doubtful  that  it  cannot  well  be  said  that  it 
furnishes  a  plain,  speedy  or  adequate  relief  within  the  mean- 
ing of  section  876  of  the  civil  code.  Lost  instruments  under 
seal  furnished  a  common  ground  for  interposition  of  equify  at 
the  time  when  it  was  held  at  common  law  that  there  could  be 
no  remedy  at  conuiion  law  upon  a  lost  boiid,  because  there 
could  be  no  profert  of  the  instruments,  without  which  the  dec- 
laration would  lie  fatally  defective.    (1  Story's  Eq.  Jur.  81.) 

We  think  that  the  case  at  bar,  in  which  ho  action  6an  bb 
>onmienced,  because  a  certified  copy  of  the  undertaking  can- 
not  be  had,  presents  a  case  for  equitable  interpbsition' differ- 
ing but  little  from  Qie  case  where  an  action  at  law  coiild  not 
'be  maintained  upon  a  bond,  because  the  courts  held  that  it 
was  essential  that  the  complaint  should  make  profertj  and  the 
Tx>nd  being  lost  profert  could  not  be  made.  Yet  that  wad  an 
ancient  ground  of  equitable  relief,  which  having  once  con- 
ferred jurisdiction,  the  courts  of  equity  still  retain  it. 

In  the  cas^  of  Cornell  v.  Reiser,  tried  by  this  court  at  the 
Ttecember  term,  1873,  and  not  reported,  this  court  sustained 
JTirisdiction  of  a  court  of  equity  to  establish  a  lost  deed,  al- 
though it  was  conceded  that  under  our  statute  upon  proof  of 
its  loss  secondary*  evidence  might  be  received  of  its  contents. 
The  decision  was  placed  upon  the  ground  that  courts  of 
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equity  having  once  acquired  jurisdiction  to  establish  lost  in- 
J9tnunent8»  were  preaumed  still  to  retain  ity  although  the  rules 
of  oonunon  law  had  been  so  modified  as  to  give  oourts  of  law 
concurrent  jurisdiction,  and  that  the  rule  allowing  seocmdary 
evidence  of  the  contents  to  be  received  at  law  might  not  fur- 
nish a  plain,  speedy  and  adequate  remedy. 

We  are  unable  to  see  any  reason  why  the  jurisdictioii  of 
oourts  of  equity  to  establish  lost  instruments,  should  not  in 
a  proper  case  extend  to  a  lost  official  undertaking.  It  is  not 
sought  to  reform  the  undertaking,  nor  in  any  way  to  supply 
any  defects  in  its  ezecutioi^,  but  taking  it  just  as  the  parties 
made  it,  we  are  called  upon  to  relieve  plaintiff  from  the  con- 
sequences of  its  loss,  by  as  far  as  possible  establishing  it  just 
as  it  was  made^  as  evidence  of  the  contract  and  obligati<ms 
of  the  parties  to  it  Some  objection  is  made  to  the  prayer  for 
■relief  in  the  complaint  Perhaps  it  would  have  been  better 
to  pray  in  the  first  instance  that  the  decree  of  the  court 
should  establish  the  lost  undertaking,  in  order  that  it  might 
be  used  for  the  purpose  of  obtaining  leave  of  the  court  to  sue 
upon  it,  and  should  enf azoe  the  undertaking  as  establiahed. 

The  prayer  of  the  complaint  is  only  that  plaintiff  maj 
have  a  decree  against  the  defendants  for  the  payment  of  the 
money  whidi  the  complaint  shows  they  are  liable  to  pay  to 
him  on  Hieir  undertaking  and  for  general  relief .  We  think 
that  under  the  familiar  principles  of  equity  jurisprudence, 
that  a  court  of  equity  which  once  acquires  jurisdiction  for 
one  purpose  will  retain  it  for  all  purposes  necessary  to  afford 
complete  relief,  the  court  could  in  the  first  instance  decree  the 
establishmi^t  of  the  official  undertaking  allqped  in  the  com- 
plaint to  be  lost,  in  order  that  leave  could  be  obtained  to  sue 
on  it,  and  that  having  acquired  jurisdiction  for  that  purpose 
it  could  proceed  to  enforce  the  instrument  so  established,  by 
decreeing  that  defendantB  should  paj  to  plaintiff  such  sum  as 
it  should  be  found  that  they  were  liable  to  pay  upon  it  It  is 
true  that  the  complaint  merely  prays  for  this  final  relief,  but 
it  seems  to  us  th^t  under  such  a  prajj^  it  is  competent  tot  the 
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ooort  to  grant  any  relief  neoessaiy  to  be  deereed  before  decree- 
ing the  final  relief  prayed  for. 

The  third  ground  of  demurrer  is  that  the  court  had  no  jur- 
isdiction of  the  persons  of  defendants.  We  can  see  no  rea- 
son whatever  for  this  objection.  The  defendants  appeared  in 
the  suit  by  their  attorneys.  That  waa  all  that  was  necessary 
to  give  the  court  jurisdiction  of  their  persons.  We  consider 
the  second  ground  of  demurrer  last  It  is  that  the  suit  was 
not  ct»nmenced  within  three  years  after  the  cause  of  suit  oc- 
curred. In  support  of  this  objection  to  the  complaint  it  is 
claimed  by  counsel  for  respondents  that  this  suit  is  governed 
by  the  limitation  piesmbed  in  subdivision  2  of  section  7  of 
the  civil  code^  whibh  provides  that  ''an  action  upon  a  statute 
for  a  penally  or  forfeiture,  where  the  action  is  given  to  the 
party  aggrieved,  or  to  sudi  party  and  the  state,  except  where 
the  statute  imposing  it  prescribes  a  different  limitation/' 
shall  be  commenced  wi&in  thtee  years. 

If  an  action  upon  the  undertaldng  would  be  barred  by  ihla 
provision,  then  this  suit  is  barred,  because  seeticn  878  of  the 
code  provides  that  ''a  suit  shall  only  be  commenced  within 
the  time  limited  to  commence  an  action,  as  provided  in  title 
8  of  chapter  1  of  this  code.*'  If  tiiia  then  ia  a  suit  to  recover 
a  penalty  or  forfeiture,  it  is  barred  by  the  statute  of  limita- 
tion, and  the  demurrer  was  properly  sustained. 

We  do  not  think  it  is  such  a  suit  S^ietion  837  of  the  code 
provides  that  ''the  official  undertaking  or  other  security  of  a 
public  officer  to  the  state  or  to  any  county,  city,  town  or  other 
municipal  or  public  ooxporation  of  like  character  therein 
shall  be  deemed  a  securily  to  the  state  or  to  such  county,  city, 
town  or  other  municipal  or  public  corporation,  as  the  case 
may  be,  and  also  to  all  persons  severally  for  the  official  d^ 
linquenciee  against  which  it  is  intended  to  provide.*'  Sec- 
tion 838  provides  "that  when  a  public  officer  by  official  mia- 
conduct  or  n^lect  of  duty  shaU  forfeit  his  official  undertak- 
ing or  other  security,  or  render  his  securities  therein  liaUe 
npoa  such  undertaking  or  other  security,  any  person  injured 
hy  audi  misconduct  or  neglect,  wha  is  fay  law  entitled  to  the 
benefit  of  the  security,  may  maintain  an  aelion  at  law  there- 
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on  in  his  otvh  jname,  sgaiDfit  the  offioet  imd  )ii»  snietiea  to  re- 
cover the  amount  to  which  he  jjjaj  by  reason  thereof  be  en- 
titled," 

It  is  under  these  sections  that  tbe  rights  of  plaintiff  to  the 
benefit  of  the  official  undertaking  described  in  tiie  ooonidaint 
is  derived.  It  is  detemed  a  security  to  him  against  the  official 
delinquencies  of  the  officer ;  that  officer  by  his  neglect  of  dut^ 
has  rendered  his  securities  liable  to  plaintiff.  Hje  or  they 
have  forfeited  nothing.  'No  forfeiture  is  given  to  plaintiff. 
He  can  recover  what  he  has  lost ;  no  more.  This  suit  is  very 
different  from  the  actiofas  provided  for  by  sections  312,  343 
and  344  of  the  code,  and  which  we  take  to  be  the  actions  linor 
ited  by  subdivision  2  of  section  7  of  the  oodoi  and  by  sectiom 
IQ  of  the  code. 

The  only  distinction  belweistiji  the  a<;tio9»oC  the.same^genr 
e^.dia^  made  by  subdivision ,2  of  a^ctiosi  7,  atid  by  sectiom 
10,  is  that  when  the  aistion  is  given. to  the  party- aggrieved  to 
jtedover  a  f ocf eijbui^  under  a  statute  or  to  the  sta&e^  with  such 
party  tfariae  y^ars  is  the  limltatioaa,  and  when  it  is  given  gen- 
erally  to  an  informer,  one  year  is  the  limitation*  All  then 
actions  for  forfeitures  axe*  in  the  natum  of  qui  /am  actions  at 
law^  aiid  ;are  quitel  dislikb^  f  i^tn  that  dass  of  actions  in  wfaiok 
the  person  injured  by  the  official  delinquency  of  an.  offieav  if 
allowed  to  resort  to  the  cdScial  undertaking  of  thtt  office  as 
a'  security  for  his  loss*-' 

It  cannot  be  questioned  that  plaintiff  could  hare  bMmghi 
hiii  action  against  C. :  H.  Williams,  the.  oounty  derkr  for  the 
damage  he  has  suffei^d  by  his  negligence,  without  resorting 
to  the  official  undertaking.  In  such  action  the  measui«  of  such 
damages  would  be  just  the  same,  as  if  the  action  had  been 
brought  on  the  undertaking;  and  yet  in  that  case  it  certain]^ 
will  not  be  claimed  that  the  action  would  be  to  recover  a  pen- 
alty or  forfeiture,  or  that  the  limitation  prescribed  for  sodi 
action  would  apply.  Yet  the  only  difference  between  suefa  ac- 
tion against  the  officer  personally  and  that  upon  his  official 
undertaking,  is  that  in  the  latter  action  plaintiff  seeks  to 
avail  himself  of  the  benefit  oi  his  c^cial  undertaking  as  a 
eurity  for  such  damages  as  he  may  recover* 
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We  are  of  the  ppmioa  that  ihi»  suit  is  gpvserned  Iby  th^ 
liznitajtioii  pr^s^bed  by  aiaMivision  2  of  flection  6  of  tb^ 
oode,  it  being  an  action  upon  a  liability  created  by  statntet 
other  than  f  penalty  or  iorf  eitnrey  and  that  six  and  not  three 
years  is  the  limitation.  It  follows  that  in  sustaining  the  de<- 
murz^r  to  the  complaint  the  court  below  en^ed,  aifd  thia  cauw 
must  be  reversed,  and  remanded  to  the  court  be^ow  for  fur^ 
ther  proceedings. 


JAMES  TBRWILLIGER,  Respondent,  y.  MULTNOMAH 

COUNTY,  Appellant 

i 

Ebbob  not  ATFBcrmG  Substantial  Rights. — ^A  judgment  should  not  be 
reversed  on  account  of  Erroneous  iiiBtructions  to  the  jury,  when  it 
appears  ftrom  tlie  Terdiet  that  no 'substantial  right  of  the  i^peUant 
wwipjnred  thereby. 

Appbajl  from  "Mtdtnomah  County.  ' 

Tli^  fact»' axe  Stated  in  the  opixiion  of  the  (Qourt  > 

ff 

Raleigh  Stoit,  Pposecviina  Attorney,  for  appellanti 

HUlj  Durham  &  Thompson,  for  respondent; 

»  ■  , 

By  the  (Jourt,  Pbih,  0,  JT.: 

rhe  respondent' appealed  from  on  order  of  tii^  eoutity 
court  of  Multnomali  county ^  ibe  effect  of  which  order  was' to 
cstaUish  and  direct  the  opening  oi  a  road  across  certain  lands 
owned  by  thc^  iee{Mmdent^  and  denying  to  the  respoiidi&ntaxiy 
damago  for  injmy  to  hi?  land,  or  any' compenbatioh  for  the 
land  appropriated  for  the  purpoeeof  establishing  the  r6ad. 
The  cause  having  been  tried  by  the  circuit  court,  the  jury 
found  a  verdict  for  resxNXident  for  five  hundred  dollars  dam- 
ages, and  f cm'  hundred  and  fifly  dollars  for  the  value  of  the 
land  taken,  upon  which  the  court  rendered  judgment  From 
this  judgment  appellant  has  appealed  to  this  court  The 
only  error  assigned  in  this  case  is  that  the  court  erred  in  its 
instructions  to-  the  jury.  The  court  instructed  the  jury  as 
follows: 

1.    That  the  jury  must  find  a  verdict  for  the  appellant  for 
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the  amount  of  the  value  of  the  land  taken  by  the  proposed 
road,  without  reference  as  to  whether  the  said  road  woold  be 
a  benefit  or  damage  to  the  said  appellant 

2.  That  the  jury,  in  estimating  damages  and  benefits  to 
the  appellant  resulting  from  the  opening  of  the  proposed 
road,  should  not  alone  take  into  consideration  the  question  aa 
to  wheth^  the  land  of  appellant  would  sell  for  more  or  lesa 
than  it  would  in  small  parcels  or  otherwise  without  the  road. 
They  were  not  to  presume  without  proof  that  the  appellant 
wanted  to  sell  his  land,  or  was  obliged  to  sell  his  land ;  they 
ahould  rather  presume  that  he  held  it  for  his  own  use,  and 
would  appropriate  it  to  such  uses  as  it  was  suitable  for,  and 
the  chief  consideration  for  the  jury  is  what  benefits  or  in- 
juries would  result  from  the  said  road  in  respect  to  these 
uses  by  the  appellant ;  as,  for  example,  wh^er  the  said  road 
would  render  his  land  more  or  less  convenient  to  his  uses; 
whether  the  road  occasioned  more  or  less  fsncing,  would 
interfere  with  water,  courses  or  springs,  or  otherwise  inter- 
fere with  or  facilitate  the  enjoyment  by  appellant  of  his  es- 
tate. A  supposed  or  actual  enhancement  of  market  jnice 
of  the  land  was  not  a  criteriim  of  benefits  unless  the  owner 
desired  to  sell. 

These  instructions^  we  think,  were  erroneous,  for  the  lea* 
son  that  the  jury  were  required  to  find  a  verdict  for  respond- 
ent for  the  value  of  the  land  taloen  for  the  proposed  road, 
without  taking  into  consideration  any  benefits  that  might 
arise  out  of  the  opening  of  said  road  to  respondent  The  rule 
adopted  by  the  statute  is  that  the  jury  ''shall  assess  and  de- 
termine how  much  leds  valuable  the  plremises  of  the  dainumt 
will  be  rendered  by  the  opening  of  the  proposed  road."  And 
in  order  to  determine  that  fact,  it  was  necessafy  to  ascertain 
the  value  of  the  land  before  the  road  was  opened  and  its  value 
after  it  was  finished  and  ready  for  the  use  of  the  public 

But  we  deem  it  unnecessary  to  further  notice  this  point  aa 
this  question  has  been  fully  settied  in  the  case  of  Pvinam  v. 
Douglas  County y  decided  at  this  term. 

We  are  of  the  opinion,  however,  that  the  judgment  in  this 
case  should  be  affirmed,   notwithstanding  the  erroneous  •  in- 
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stractions  of  the  court  for  the  reason  that  it  appears  from 
the  verdict  found  by  the  jury,  that  no  substantial  right  of 
appellant  was  injured  thereby. 

The  jury  found  that  the. land  taken  for  the  proposed  road 
was  of  the  value  of  four  hundred  and  fifty  dollars,  and  in  ad- 
dition thereto  that  the  adjoining  land  of  lespondent  was  dam- 
aged five  hundred  dollars,  consequently  there  were  no  benefits 
which  could  have  been  deducted  from  the  value  of  the  land, 
if  the  jury  had  been  so  instructed.  No  error  having  been 
committed  in  this  case  affecting  a  substantial  right  ^of  appel- 
lant, the  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


NORTHUP  &  THOMPSON,  Respondents,  v.  THE  PI- 
LOT, Appellant 

limf  or  MATEiiAi^iini.--Wheii  one  contracts  to  tmild  tho  hnll  of  a 
boatr  sad  oontracts  with  material-men  for  material  to  be  lued  in 
eonstructing  said  hull,  such  material-men  have  no  lien  on  the  boat 
when  finished. 

Boat— What  CoNflnTOns  Unntti  Lmr  Law.*--A  boat  or  vessel,  named 
in  seetion  17,  ehap.  18,  Mis.  Laws,  is  one  that  is  ooasplete  and-  ea- 
paUe  of  being  used  to  cany  freight  or. passeogen.  The  huU  of  a 
boat  without  the  other  parts  necessary  to  its  use,  is  not  a  boat  with- 
in the  meaning  of  the  statute,  to  which  a  lien  oould  attadL 

Appeal  from  Multnomah.  County. 

This  action  was  to  recover  for  certain  materials  furnished 
by  respondents  to  one  ^teffen  for  l3ie  construction  of  the  hull 
of  the  The  Pilot^  a  steam-tug.  The  ccnnplaint  alleges  that 
Steff^i  was  the  owner  at  the  time  the  materials  were  fur- 
nidbed.  The  materials  were  furnished  between  May  8  and 
November  10,  1876. 

Charles  Holman^  J.  M.  Oilman  and  A.  B.  Nutting  inter- 
vened and  filed  an  answer  to  the  complaint  in  which  they  de- 
nied that  Steffen  was  at  any  time  the  owner  of  the  boat. 

The  material  facts  relating  to  the  question  of  ownership, 
are  as  follows:  In  February,  1876,  Holman  and  Oilman 
upon  the  one  side,  and  Kutting  upon  the  other,  entered 
into  an  agreement,  by  which  the  former  sold  to  the  latter 
one  third  of  certain  material  and  machinery  for  a  tug^boat, 
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and  hy  which  the  parties  agreed  to  complete  a  certain  tug- 
boat aliready  begun.  On  the  same  day  they  contracted  with 
SteflFen  for  the  building  of  the  hull  for  such  boat^  for  six 
thousand  dollars,  to  be  completed  July  1,  1876.  About  the 
same  tinie  they  contracted  with  the  Willamette  Iron  Works 
to  build  and  furnish  the  machinery  for  the  boat  In  May, 
1876,  the  frame-work  having  been  put  up  they  b^an  prepai*- 
ing  the  hull  for  the  machinery.  The  boat  was  launched  on 
the  sixteenth  of  August^  and  on  the  following  day  Holman, 
Oilmaxi  and  Nutting  removed  it  to  the  iron-works  on  the  op- 
posite side  of  the  river,  had  the  machinery  put  in,  and  hav- 
ing returned  it,  Steffen  compelled  the  hull.  Up  to  the  time 
it  was  launched  the  boat  was  in  Steffen's  yard.  During  the 
.same  time  Holman^  Oilman  and  Nutting  employed  a  night 
watchman  to  take  care  of  it  They  paid  SteflFen  in  fnlL  The 
total  cost  of  the  boat  was  twenty-three  thousand  dollars. 

The  court  below  decided  tliat  SteflFen  was  the  owner  of 
the  hull  during  the  entire  period  when  the  materials  weie  fur- 
nished, and  that  the  respondents  had  a  lien  upon  the  boat  for 
the  materials  fumished  ami^untisig  to  two  hundred  and  aeveie 
ty-two  doUarsw  '  ' 

From  this  conclusion  the  appeal  is  taken. 

W.  W.  Thayer,  for  appellant 

Addison  C.  Oibbs  tmd  Loyal  B.  SUmes,  for  respondent 

By  the  Courts  Boias^  J. : 

• 

It  is  claimed  that  tibe  circuit  court  was  not  warranted  from 
the  facts  found  in  finding  as  a  conclusion  of  law  that  John 
Steffen  v^as  the  owner  of  the  hull  of  Ae  said  tug-boat  Pilot, 
until  its  completion  under  said  contract  to  construct  the  huU 
of  said  boat  While  said  hull  remained  on  the  premises 
of  said  John  Steffen  and  was  Entirely  under  his  control,  it 
was  his  property.  But  after  it  was  launched  and  taken  pos- 
session of  (in  part  at  least)  by  Holman,  Oilman  and  Nut- 
ting, and  the  machinery  put  into  it  and  other  parts  besides 
the  hull  added,  which  were  as  much  a  part  of  the  boat  as 
the  hull  itself,  it  may  well  be  questioned  Whether   Stefiien 
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remained  the  owner  of  the  uncompleted  hull,  which  was  in 
part  paid  for,  ^md  under  the  control  of  the  parties  for  whom 
it  was  being  constraeted.  When  the  hull  became  united  with 
other  parts  of  the  boat,  it  was  no  more  in  the  possession  and 
ownership  of  the  contractor  to  build  it,  than  the  unfinished 
machinery  was  in  the  possession  and.  ownership  of  the  iron- 
works, and  when  the  different  parto  ol  a  boat  are  brought  to- 
gether and  fitted  to  each  other  under  the  direction  of  the 
parties  for  whom  the  work  is  being  done,  such  parties  are  the 
ownerS)  else  they  would  be  different  owners  to  the  various 
parts  of  the  boat ;  that  is  to  say,  one  person  might  be  the  own- 
er of  the  huH,  toother  of  the  propeller  and  another  of  the 
engine,  but  neither  could  be  the  owner  of  the  boat,  for  it  takes 
all  the  parts ;  to  make  a  boat  or  veesel|  such  as  is  m^ationed 
in  section  17,  page  656  of  the  statute.  For  to  come  within 
this  statute,  it  must  be  a  boat  or  vesMl  used  in  navigating 
the  waters  of  the  state,  and  evidently  myst  be  such  a  boat  as 
is  complete  and  capable  of  being  used  in  the  business  oi^  car- 
rying freight  or  passengers,  and  one  which  would  be  subject 
to  commercial  r^ulations^ 

The  hull  of  a  boat  without  the  otber  parts  necessary  to  its 
use  is  not  a  boat  within  the  meaning  of  the  statute,  to  which 
the  lien  created  by  the  statute  could  att9ch.  The  builder 
of  the  hull  was  a  contractor  and  assisted  in  building  the  boat, 
and  would  have  a  lien  if  not  paid  for  his  material  and  work. 
We  think,  therefore,  that  the  court  erred  in  finding  that  the 
plaintiffs  had  a  lien  on  this  boat  The  judgment  of  the  court 
below  will  be  reversed  and  the  court  below  directed  to  dismias 
the  plaintiff's  complaini 


DOUGLAS  COUNTY  ROAD  CO.,  Respondent,  v. 
COUNTT  OF  DOUGLAS,  Appellant 

Wxcr  or  Bsvubw — ^Faots  not  Tbied  Umna. — ^The  superior  eourt,  on  pro- 
ceedings for  review,  has  nothing  to  do  with  the  evidence  upon  which 
the  court  below  acted  in  its  finding  of  facts.  It  will  not  examine 
mauA  evidence,  nor  try  anew  the  questions  of  fact;  but  will  review 
the  decision  of  the  court  below  upon  the  ultimate  facts  appearing 
in  the  record. 

EnDENCE — Contract  bt  County. — The  question  being  as  to  whether  the 
county  court    of    Douglas    county    executed    a    certain    contract 
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which  the  petitionen  sought  to  haye  entered  upon  the  records  of 
the  county  court  and  enforce  as  a  contract  of  the  county;  to  prova 
such  alleged  contract^  the  petitioners  relied  upon  a  writing,  whieh 
was  made  a  part  of  the  record  of  the  proceeding,  signed  by  the 
county  judge  and  one  conunissioner,  and  attested  by  the  eonnty 
clerk  in  his  official  capacity,  whidi  paper  purported  to  be  a  con- 
tract, as  claimed:  Held,  that  this  paper  could  only  be  impeached 
by  evidence  tending  to  pnire  that  it  was  not  genuine,  and  that  the 
recitals  contained  in  it  were  not  true. 

Appeajl  from  Douglas  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  B.  WUlia  and  8.  H.  Hazard,  Prowcuting  Attorney,  for 
appellant 

/.  F.  Oasley  and  W.  W.  Thayer,  for  respondent 

By  the  Court,  Skattuox,  J. : 

This  cause  comes  into  this  court  upon  appeal  from  the 
circuit  court  for  Douglas  county,  and  was  brought  into  the 
circuit  court  by  writ' of  review  from  the  county  court  of  that 
county.  As  the  matter  has  been  before  this  court  at  previous 
terms,  the  present  aspect  of  the  case  may  be  more  clearly  pre- 
sented by  referring  to  the  history  of  the  case% 

The  matter  involved  herein  first  came  before  this  court  in 
the  suit  of  The  Douglas  County  Road  Co.  v.  Abraham  et  all, 
decided  at  the  December  term,  1874,  and  reported  in  5  Or. 
322.  In  that  case  an  attempt  was  made  by  the  plaintiff  (the 
respondent  in  this  appeal)  to  introduce  in  evidence  the  al- 
leged contract  or  agreement  between  the  plaintiff  and  the 
county  court  of  Douglas  county,  which  is  described  in  this 
writ  of  review,  and  is  the  chief  matter  in  controversy  in  this 
proceeding.  The  court  sustained  the  objections  of  the  de- 
fendants in  that  case  to  the  introduction  of  the  instrument  in 
evidence,  on  the  ground  that  it  had  not  been  entered  in  ihe 
journals  of  the  county  court,  so  as  to  make  it  available  as  ev- 
idence, and  the  plaintiff  failed  in  the  suit 

Thereupon  said  plaintiff  (this  respondent)  oommenoed 
another  suit  in  equity  in  the  circuit  court  of  Douglas  countjr 
against  the  county  court,  the  county  itself  and  other  parties, 
seeking,   among  other  things  by  way  of  relief,  an  injunc- 
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tion  rratraining  the  county  anthorities  from  granting  to  an- 
other private  corporation  the  privilege  and  right  in  and  orer 
the  Canyon  Road  in  said  county^  which  it  waa  claimed  had 
been  already  granted  to  plaintiff  in  and  by  the  contract  or 
agreement  before  mentioned,  and  praying  the  circuit  court 
to  enter  up  in  its  journal,  and  so  render  it  available  as  evi- 
dence, the  contract  in  question. 

The  relief  prayed  for  in  that  suit  was  denied  by  the  (At* 
cuit  court,  and  this  court,  on  appeal  at  the  July  term,  1876, 
affirmed  the  decision  of  the  circuit  court,  holding  that  the 
plaintiff  had  no  i^medy  in  equity  to  have  the  record  of  the 
county  court  completed,  but  that  the  proceeding  should  be  by 
mandamus,  or  by  the  writ  of  review.     (6  Or.  874.) 

The  plaintiff  also,  on  the  eighth  day  of  April,  1876,  made 
an  application  in  form  of  a  motion  to  the  county  court  of 
Douglas  county,  sitting  to  do  county  business,  based  upon 
a  copy  of  the  alleged  contract  or  agreement,  and«the  affida-* 
vits  of  two  members  df  the  court  at  the  time  the  oontract 
bore  date  but  not  then  in  office,  to  have  daid  contract  or 
agreement  entered  on  the  journal  of  the  county  court  none 
pro  tune.  The  county  court  so  sitting  to  do  county  busi- 
ness, being  composed  of  different  persons  from  those  whose 
signatures  were  appended  to  the  instrument,  '^after  con- 
sidering the  same,  refused  to  entertain  the  motion.*'  *  This 
was  held  to  be  in  effect  a  denial  of  the  motion  and  a  final 
order  thereon,  and  the  cause  was  removed  to  the  circuit 
court  by  a  writ  of  review.  The  circuit  court  dismissed  the 
writ,  thus  affirming  the  action  and  order  pf  the  county  oourt 
From  that  judgm^ent  of  the  circuit  court,  the  plaintiff  ap- 
pealed to  this  court,  and  brought  in  the  appeal  for  hearing 
at  the  December  term,  1876.  This  court  reversed  that 
judgment  of  the  circuit  court,  and  held  that  the  plaintiff 
was  entitled  to  have  an  entry  of  this  contract  or  agreement 
in  the  journal  of  tie  county  court  as  of  the  day  of  its  date, 
and  that  the  county  and  circuit  courts  erred  in  denying 
plaintifPs  application  (5  Or.  406.)  This  court  ordered  the 
cause  to  be  remanded  to  the  county  court,  with  instruotiona 
to  enter  up  in  its  journal  the  contract  in  question  in  con- 
formity with  the  opinion  of  this  colirt       But  before  tha 
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mandate  of  this  dourt  had  been  issued,  application  was 
made  by  the  connsel  for  the  oountj  for  a  special  mandate, 
directing  the  county  court  to  hear  the  matter  anew,  and  to 
take  the  evidence  of  both  parties  for  and  against  the  motion 
originally  made,  as  aforesaid,  in  the  coimly  courts  and  to 
proceed  according  to  the  facts  found  from  said  evidenoe, 
on  the  ground  as  it  was  alleged,  that  the  Tecitals  of  the  eo^. 
tract  were  untrue^  and  that  there  was  a  'good  defense  to  the 
pigtion.  , 

This  court  acoordin^y  made  its  order  in  the  case  that  tib/e 
circuit  court  of  Douglas  county  should  remand  the  cause  to 
said  county  court  to  take  the  evidence  of  both  parties^  for 
and  against  the  motion,  as  to  the  making  of  said  agreement, 
and.  to  Induce  the  evidejice  to  writing  and  the  whole  of  it, 
Und  the  same  to  preserve, as  a  part  of  the  records  of  thia 
eause,  and  to  proceed  according  to  tha  facts  found  from  said 
evidence  apd  by  law  provided. 

Under  this  mandate  the-  cause  went  back  to  the  OQun^ 
eourt  of  Douglas  county,  and  a  large  amount  of  testimony 
was  tsiken  and  reduced  to  writing^  and  the  motion  again  sub- 
mitted upon  the  original  papers  and  evidence  so  taken  to  that 
court,  which,  at  the  January  term,  1877,  passed  upon  the 
moticm,  making  four  findings^  three  of  which  it  called  find- 
ings of  fact  and  one  of  law  (to  be  more  particularly  noticed 
hereafter),  and  upon  such  findings  again  denied  the  motion, 
and  refused  to  enter  the  agreement  in  its  journal  rmnc  pro 
Umcy  or  at  all.  Another  writ  of  reiview  was  sued  out,  and 
this  decision  of  the  county  court  wa^  taken  to  the  circuit  court 
for  Douglas  county,  which,  at  the  May  term,  1877,  reversed 
the  decision  of  the  county  court,  and  ordered  that  court  to 
cause  to  be  entered  upcoi  its  records,  rmnc  pro  tune,  said  ccm- 
tract  From  this  judgment  and  order  of  the  circuit  court 
this  appeal  b  taken,  and  the  cause  and  record,  thua  made  in 
the  circuit  and  county  courts^  is  now  heie  for  our  examina- 
tion  and  decision. 

> 

It  will  be  obeerved  that  the  motion  now  to  be  passed 
upon  is  the  same  motion  that  was  made  in  the  county  ooort 
on  the  eighth  day  of  April,  1875,  and  it  is  the  same  subject 
upon  which  this  court  rendered  decision   and   recorded  itF" 
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opinion  at  the  December  term^  1876.  It  wf^  not,  howeTer^ 
presented  to  iib  in  1875  in  prQCis^ly  the  sanue  manner  ba  it 
now  is.  Then  it  oai^ie  up  here  on.,  the  transcript  of  the 
mover's  papers  alone.  The.  motion  and,  contract  along  with 
the  affidavito  of  Fitzhngh^  iormen  county  jtidge,.  and- Jitck- 
son,  former  commissioner,  and  the  orders  of  the  county  and 
circuit  court' thereon.  At  thid  time. it  is  here  again  upon 
the  same  papers  as  then :  and^  in  ad4jlti<^n,  a  lai^  aiQOuni; 
of  testimony  taken  iplder  the  specnal  ipandate  before  ,inent 
tioned^  along  with  the  findings  of  the  county  court.  -  If. 
these  additional  papers  now  in  the  record  ,mak^,  a  casci 
substantially  diffeient  froi^the  case  when  itwa^  be:(ore  thifi^ 
court  in  1875,  the  deeisijems  adopted  in  that  trial ,  ought  to 
be  modified  or  <^hang^  accordingly.  But  if  the  record. which 
this  court  shall  consider  disclosee  s\ibstantially  the  same  facts 
as  on  the  former  ooeasion^.  then  the.  decision  ought  to  be  the 
same. 

Before  examining  the  reeoird?  however,  it  is  necsssary  to^ 
dispose  of  the  question  »argaed  si  length ,  by  counsel ;  that 
is,  whether  or  not  upon  this  proce^^i^  ^^  court  of  review 
will  examine  the  evidence,  ^ndtry  mere. questions  of  fact. 
We  held,  .when  this  case  wits  befojre  the  court  on  a  pre* 
vious  occasion  (5  Or.  407),  that  the  court  of  review,  have 
nothing  to  do  with  the  eyidsnoo  upon  whidi  the.  oourt  be^ 
low  found  the  facts^  but  mudt  hfrve  and  would  act  upon  the 
ultimate  facts,  as  found  or  appearing  in  the  return  tp  thsf 
writ.  We  adhere  to  that:  ruling,  aiui  repeat  the  decision 
that  upon  a  wfrit  of  reviiow  imder  our  statute,  the  superioi: 
court  will  not  examine  the  evidence  which  was  before  the 
inferior  oouit,  nor  try  a  new  or  mere  q;ueBtion  of  fact,  but 
will  review  the  decision  of  the  court  below  only  upon  the  ulti- 
mate facts  appearing  in  the  record.  It  follows,  then,  that 
this  court  will  not  now  re-examine  or  consider  the  mass  of 
testimony  which  has  been  sent  up  and  was  read  as  a  part 
of  the  record  of  this  case^  although  the  same  was  taken  i^ 
writing,  and  preserved  in  the  .record  by  the  special  man-i 
date  of  this  court.  As  bef<^re  stated,  that  mandate  wasi 
made  <«  the  special  motion  of  the  counsel  representing  the 
county,  and  tbaoorder  to  preserve  the  ^test^nony  was  m^dei 
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not  with  the  intent  to  commit  the  ooart  to  a  mode  of  pro- 
ceedings but  to  the  end  that  the  subject  might  remain  open 
for  further  discussion,  and  that  the  parties  on  both  sidesmight 
avail  themselves  of  the  evidence,  if  the  court  should  modify 
its  decision,  and  conclude  to  go  back  of  the  ultimate  facts  in 
cases  of  review. 

Now,  laying  aside  the  evidence  taken  in  tiie  county  ooar^ 
tiie  ultimate  facts  laid  before  the  court  of  review  are  these: 
First^  the  contract  or  agreement  itself  set  out  in  full  with 
its  recitals  and  signatures.  This  paper,  among  other  thii^p, 
recites  that  ''this  agreement  is  made  and  concluded  the 
tenth  day  of  April,  in  the  year  of  our  Lord,  1874,  between 
the  county  court  of  Douglas  counly,  and  sitting  as  a  board 
for  tlie  transaction  of  oounly  business,  and  composed  of 
Hon.  Joseph  S.  Fitzhugh,  counfy  judge,  and  John  Jackson 
and  Levi  Kent,  commissioners,  the  party  of  the  first  part, 
and  the  Douglas  County  Road  Company  *  *  the  party 
of  the  second  part^'  The  instrument  then  sets  forth  the 
obligations  and  stipulaticms  of  the  respective  parties  at 
length  and  in  detail  It  is  signed  at  the  foot  with  the 
names  of  J.  8.  Fitshugh  and  John  Jackson,  commissicmers 
of  Douglas  county,  and  by  A.  A*  Fink,  president,  and  J.  F. 
Oasley,  secretaiy  of  the  Douglas  County  Bead  Company. 
It  is  also  attested  by  L.  L.  Williams,  county  eteik,  and 
marked  filed  April  10,  1874.  It  ia  admitted  that  a  paper  of 
this  description  was,  on  said  tenth  day  of  April,  1874,  filed 
with  Hie  papers  and  reoords  of  the  county  court  and  hah 
remained  there  ever  since,  concerning  this  agreement^  its 
signatures,  its  recitals  and  its  being  in  the  files  of  the  court 
The  only  facto  found  by  the  county  court  were  these. 
1.  ^'That  no  order  was  ever  made  by  said  county  court  ot 
Douglas  county,  that  said  alleged  agreement  should  be  en* 
tered  in  the  journal  of  records  of  the  court;  3.  That  the 
clerk  of  said  court  was  never  ordered,  directed  or  requested 
hy  said  court,  or  any  of  its  members,  to  enter  said  alleged 
agreement  in  the  journal  or  any  of  the  records  of  the  said 
court;  8.  That  there  never  was  a  contract  or  agreemoit 
made  by  the  said  county  oourt  of  Dou^oa  county  with  the 
Douglas  County  Bead  Company,  nor  an  order  of  any  kind 
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respecting  the  same  or  in  relation  thereta'^  And  as  ooii- 
elusions  of  law  from  said  facts,  '^That  said  allied  contract 
or  agreement  should  not  be  entered  in  its  journal  or  oAer 
records  nunc  pro  tunc,  and  that  said  motion  to  enter  the  same 
should  be  denied  and  dismissed/'  ' 

When  the  matter  was  taken  by  writ  of  review  to  the  cir- 
cuit court  the  evidence  was  before  the  oourt^  and  whether 
examined  or  not  by  that  court,  the  findings  upon  the  review 
were:  That  the  agreement  set  out  in  the  petition  was  duly 
entered  into  by  the  county  court  of  Douglas  county  with  th6 
said  Douglas  County  Eoad  Campany,  on  the  teiith  day  of 
April,  1874,  and  that  said  agreement  should  have  been  en- 
tered on  the  records  of  said  county  court  at  that  date,  and 
thereupon  the  circuit  court  'reversed  the  decision  of  th6 
county  court,  and  ordered  the  county  court  to  enter  up  thfe 
agreement  nunc  pro  tunc.  This  judgment  and  order  of  th^ 
circuit  court  is  what  is  now  appealed  from,  and  the  appel" 
lants  assign  against  seven  allegations  of  error.  All  the  as- 
signments of  error,  however,  may  be  reduced  to  these:  That 
the  circuit  court  erred  in  finding  contrary  to  the  decision  of 
the  county  court;  it  had  no  jurisdiction  to  reverse  the  fincf- 
ings  and  judgment  of  the  county  court,  or  to  order  the  county 
court  in  the  peculiar  circumstances  of  this  case  to  enter  in 
its  records  the  agreement  nunc  pro  tunc. 

Tibe  appellants,  in  making  these  assignments  of  error,  as- 
sume for  the  decisions  of  the  county  court,  in  county  busi- 
ness, the  high  attribute  of  finality  maintained  by  but  few 
courts  in  the  land,  and  an  exemption  from  the  supervisory 
control  of  the  circuit  court,  which  is  clearly  given  both  by 
the  constitution  and  by  the  statute.  But,  as  before  inti^ 
mated,  the  decision  of  the  circuit  court,  in  order  to  be  main- 
tained, must  be  warranted  by  the  ultimate  facts  as  they  are 
presented  by  this  record  after  eliminating  from  it  what  is 
mere  evidence. 

When  our  decision  in  this  case  was  aimounoed  in  1875, 
we  were  of  the  opinion  that  the  contract  or  agreement  itself, 
if  genuine,  contained  enough  to  show  that  it  was  an  act  of 
the  court,  in  term  time,  and  was  such  a  proceeding  as  was 
entitled  to  entry  in  the  journal  of  the  couH.     (5  Or.  406.) 

6  Oregon — ^20 
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We  now,  as  then,  have  the  agreement  before  us,  and,  in  ad- 
dition thereto,  these  negative  findings  of  the  oonnty  court 
Hie  point  is,  whether  these  findings  rebut  the  presumption 
arising  from  the  face  of  the  contract  itself,  talcen  in  coxmec- 
tion  with  the  fact  of  its  being  and  remaining  among  the 
authenticated  files  of  the  county  court.  Let  us  now  inquire 
what  is  affirmed,  presumptively,  by  the  contract,  and  i^at 
is.n^atived  by  these  findings.  The  recital  of  the  contract 
is  that  it  was  made  and  concluded  by  the  county  court — 
composed  of  a  county  judge  and  two  county  commisaionera, 
"v^hose  names  are  given,  sitting  as  a  board  to  do  county 
businestt.  Then  there  are  the  signatures  of  two  of  the  per- 
sons named,  as  members  of  the  court, .  and  an  attestation  by 
the  name  and  official  title  of  the  county  derk.  Now,  if  these 
signatures  are  genuine,  and  this  recital  is  true,  they  furnish 
conclusive  evidence  of  facts — ^tfaey  indeed  constitute  in  them- 
fifelves  facts  from  which  it  must  be  held  that  there  were  at 
the  time  these  things  purport  to  have  transpired,  solemn  pro- 
ceedings of  the  court;  and  that  the  court,  not  members  of  it 
in  their  private  capacity,  was  then  and  there  engaged  in  the 
transaction  of  county  business,  and  did  then  and  there  make 
and  conclude  a  proceeding  pertaining  to  such  business  which 
section  876  of  the  code  provides  should  have  been  entered 
in  the  books  of  that  court  Now,  these  findings  of  the  coon^ 
court  do  not  refer  to  these  specific  facts  declared  by  the^veiy 
face  of  the  contract,  at  all.  They  do  not  impeach  the  gsnu- 
ineness  of  the  signatures.  They  do  not  negative  the  averment 
that  the  court  was  sitting  in  the  transaction  of  county  busi- 
ness at  the  time.  They  do  not  deny  or  explain  the  dream- 
stances  of  instruments  being  filed  and  remaining  among  the 
official  papers  of  the  court 

The  finding  necessary  to  impeach  this  contraxst  as  the  act 
of  the  county  court,  must  be  one  showing  that  the  county 
judge  and  commissioner  and  county  derk  did  not  sign  it; 
that  the  paper  is  not  genuine,  or  that  those  officers  signed 
it  out  of  court,  and  when  acting  as  private  persons^  or  that 
there  was  some  mistake  of  fact  connected  with  it  If  the 
signatures  are  genuine  and  the  recitals  true,  the  instrument 
is  what  the  plaintiff  claims  it  to  be,  an  act  or  agreement  of 
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the  oounly  court  The  general  negative  avermente  that  there 
was  no  order  made  to  enter  it  in  the  joamal,  that  there  never 
was  any  contract  made  bj  the  county  oaurt,  are  not  a  specific 
response  to  the  presumptions  raised  by  the  agreement  or  in-r 
stnunent  itself,  and  it  must  be  deemed  a  eontract,  an  aet  of 
the  court,  notwithstanding  these  findings  of  the  counly  court. 

These  findings  of  the  county  court  seem  to  result  from  the 
theory  of  the  counsel  for  the  respondent,  that  a  specific  order 
of  the  court  to  enter  this  eomtraet  in  the  journal,  or  a  specific 
order  by  the  court  to  the  court  to  make  it,  is  necessary  in 
order  to  give  it  any  yalidity.  The  argument  of  counsel  has 
been  very  nearly  this:  This  instrument  is  not  a  contract  of 
the  county  court,  because  it  was  not  entered  in  the  journal ; 
it  must  not  be  enteied  in  the  journal,  because  it  is  not  a  con- 
tract This  reasoning  in  a  circle  may  be  excused  in  an  in** 
terested  counsel,  but  it  cannot  enlarge  one's  ideas  of  the  can- 
dor of  a  court 

So  far  as  any  specific  order  concerning  the  instrument  or 
the  subject-matter  of  it  being  necessary  in  order  to  entitle 
it  to  entry,  we  think  it  was  not  necessary  other  than  appears 
on  the  face  of  the  instrument  itself,  as  already  explained.  It 
is  true  that  the  contract  is  not  in  form  an  order  or  judgment, 
but  it  shows  that  the  court  acted-'-^id  something,  concluded 
some  matter  to  the  advantage  or  injury  of  somebody.  Such 
being  its  substance  and  effect,  it  must  be  deemed  a  proceed- 
ing sufficient  to  entitle  it  to  entry  in  the  books  and  journals 
of  the  court.  (Freem.  on  Judg.,  sec  51;  Code,  sec  876.) 
We  are  of  the  opinion,  therefore,  that  the  decision  and  judg- 
ment of  the  circuit  court  was  warranted  by  the  presumptions 
arising  from  the  face  of  the  paper  in  question,  and  that  the 
county  court,  in  refusing  to  enter  it  in  its  journal,  committed 
error  and  omitted  a  plain  duty. 

The  judgment  of  the  circuit  court  must  be  affirmed,  and 
its  mandate  to  the  county  court  must  be  carried  into  effect 

Note— Mr.  Chief  Juttice  Prim  having  tried  the  cause  at  circuit,  aod 
ICr.  Justice  Watson  having,  while  at  the  oar,  been  counsel  therein,  took 
no  part  In  the  hearing  or  decision. 
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D.  P:  THOMPSON,  Beapon<knt,  v.  A,  WOLF, 

Appellant 

PlBADiiYOS — CoiiPiAiNT  IN  EjECTMXNT. — In  an  action  of  ejectment  the 
plaintiff  must  set  forth  the  nature  of  the  estate  which  he  has  and 
the  premises  claimed,  and  When  he  omits  to  do  so  his  action  win 
he  regarded  as  one  brought  under  the  forcible  entry  and  detainer 
act. 

JUBISDICnON — ClBCUIT   Ck)UBT — ACTIONS   OF   FORCIBLE   ENTBT   AND   Db- 

TAiNSB. — In  actions  of   forcible  entry   and   detainer   the  jiutleas' 
courts  haye  jurisdiction  to  the  exclusion  oi  the  circuit  courts. 

Appeal  from  Washington  Connty. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  W.  Page,  Oeo.  W.  Toctm  and  T.  B.  Handley,  for  ap* 
pellant: 

At  common  law  there  was  no  remedy  given  for  the  forci- 
ble entry  upon,  or  unlawful  detention  of  real  property; 
such  remedy  is  purely  the  creature  of  statute,  and  in  dero- 
gation of  the  common  law ;  and  no  principle  is  better  settled, 
or  more  wholesome,  than  that  where  extraordinary  powers 
are  conferred,  or  summary  proceedings  are  authorized,  all 
the*  steps  and  proceedings  required  must  be  strictly  pursued 
to  give  jurisdiction,  or  the  whole  proceedings  will  be  void, 
(Sedg.  on  Stats,  and  Const  law,  347;  12  Cal.  500;  Moore 
V,  Goslin,  6  Cal.  266;  8  Cal.  49«;  9  Id.  572.)  The  circuit 
court  is  invested  with  judicial  powers  which  must  "be  de- 
fined, limited  and  regulated  by  law.*'      (Const  art  7,  sec 

1.) 

And  when  judicial  power  is  not  given  exclusively  to  some 
other  court  by  law  consistent  with  the  constitution,  then 
it  belongs  to  the  circuit  court,  and  it  shall  have  appellate 
jurisdiction,  and  supervisory  control  over  county  courts, 
and  all  other  inferior  courts.  (Const,  art.  7,  sec  9.)  By 
the  provision  of  section  2,  chapter  23,  general  laws,  justices 
of  the  peace  are  invested  with  jurisdiction  in  actions  for  a 
forcible  entry  upon,  or  an  unlawful  detainer  of  real  prop- 
erty, and  by  the  numerous  provisions  of  the  statute  the 
'  mode  and  manner  of  the  exercise  of  such  power,  summary 
in  its  nature  and  complete  of  itself,  is  pointed  out^  and  the 


Dec  1877]  Thompson  v.  Woi-f.  309 

right  of  appeal  la  given  to  circuit  courts^  which  ''defines^ 
limits  and  regolates''  the  power  of  the  circuit  courts  in  such 
claas  of  ca^es.     ^^Expressio  unius  est  exclvaio  aiterius/* 

The  constitution  of  Iowa  is  similar  to  our  owli,  concern- 
ing  the  orgainization  of  courts,  and  its  laws  concerning  ao- 
tions  of  this  nature  are  so  likewise.  (Const,  Iowa,  art  5| 
sees.  1,  6;  Dick  v.  Hatch,  10  Iowa,  380;  1  Id.  492.) 

Catlin  A  KUlen,  for  respondent: 

Section  9,  article  7,  of  the  constitution,  provides  that  "all 
judicial  power,  authority  and  jurisdiction  not  vested  by  this 
constitution,  or  by  laws  consistent  therewith,  exclusively  in 
some  other  court^  shall  belong  to  the  circuit  courts."  It  is 
claimed  that  these  actions  are  withdrawn  from  the  jurisdic- 
tion of  the  circuit  court  by  section  468  of  the  civil  code, 
which  is  as  follows:  "The  county  court  has  jurisdiction, 
but  not  exclusive,  of  actions  at  law,  *  *  ♦  where  the  claim 
or  subject  of  the  controversy  does  not  exceed  the  value  of  five 
hundred  dollars,  and  exclusive  jurisdiction  of  actions  for  for- 
cible entry  and  detainer,  without  reference  to  the  value  of 
the  properly." 

From  the  reading  of  this  section  it. is  evident  that  the 
civil  action  for  forcible  entry  and  detainer  could  not  have 
been  intended  by  the  legislature,  as  the  words  of  the  first 
part  of  it  are  careful  not  t^  Confer  ezeluaive  jurisdi^on  in 
civil  matters^  even  when  the  amount  or  value  should  be  less 
than  five  hundred  dollars.  It  cannot  be  claimed  that  by 
actions  at  law,  is  meant  merely  actions  for  the  recovery  of 
money,  as  the  words,  "where  the  claim  or  subject  of  the 
controversy  does  not  exceed  the  value  of  five  hundred  dol- 
lars," clearly  cover  all  actions  at  law.  If  the  latter  clause 
was  intended  to  include  civil  actions  for  forcible  entry  and 
detainer,  the  prior  portion  of  the  section  is  rendered 
utterly  meaningless,  and  the  clauses  are  repugnant,  and 
cannot  both  stand;  but  by  construing  the  latter  clause  to 
refer  to  the  common  law  criminal  aiction,  the  section  is  ren- 
dered harmonious  and  intelligible,  and  it  is  correct,  in  con- 
struing statutes,  to  give  the  words  the  force  and  effect  they 
had  at  common  law.  (1  Buss,  on  Crimes,  310;  1  Black. 
358.) 
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But,  if  by  the  latter  danfle,  our  civil  action  for  forciUe 
entiy  and  detainer  (which  was  given  in  1866,  four  years 
after  the  enactment  of  section  468),  was  intended  the  juris- 
diction could  not  be  exclusive,  or  conferred  upon  the  county 
court,  when  the  subject-matter  is  of  greater  value  than  five 
hundred  dollars.  The  only  jurisdiction  which  the  county 
court  has  in  civil  matters  is  conferred  by  section  IS,  art  7, 
of  the  constitution,  which  is  as  follows:  "The  county  court 
shall  have  ♦  *  ♦  guch  civil  jurisdiction  not  exceeding 
the  amount  of  value  of  five  hundred  dollars,  *  *  *  as 
may  be  prescribed  by  law. 

All  jurisdiction  is  presumed  to  be  in  the  circuit  court.  It 
does  not  appear  by  this  transcript  that  the  value  of  this  farm, 
or  even  the  possession  of  it  for  one  year,  is  less  than  five  hun- 
dred dollars,  or  out  of  the  jurisdiction  of  the  circuit  oourty 
even  if  the  county  court  has  exclusive  jurisdiction  where  the 
value  is  less  than  five  hundred  dollars. 

There  was  ejectment  against  the  tenant  before  the  forcible 
entry  and  detainer  act     (Civ.  Code,  sees.  318,  826.) 

Tenants  at  will  are  not  entitled  to  notice  to  quit  (2 
Caine's  cases,  314.)  The  action  against  the  tenant  is  not 
prejudiced  by  the  forcible  entry  and  detainer  act  of  1866. 
(Mis.  Laws,  chap.  23.) 

By  the  Courts  Mo AsTHUB^  J. : 

Hiis  action  was  begun  in  the  circuit  court  for  Washings 
ton  county.  From  the  complaint  it  appears  that  the  respond- 
ent's grantor  on  May  20,  1874,  'TLeased  and  let**  to  the  ap- 
pellant "as  tenant  at  will  or  by  sufferance"  a  certain  parcel 
of  land  in  Washington  county.  Thereafter  the  land  was 
conveyed  to  respondent^  and  on  February  16,  1877,  he  served 
appellant  with  notice  to  quit  The  prayer  is  for  judgment 
against  appellant  "for  possession  and  restitution  of  the  pos- 
session" of  the  premises.  It  is  unnecessary  to  allude  to  the 
pleadings  subsequent  to  the  complaint,  or  to  any  other  paper 
filed  in  the  cause  except  the  motion  of  appellant  to  dismiss 
for  want  of  jurisdiction,  which  was  argued,  submitted  and 
denied  before  the  trial. 

Two  questions  arise  upon  this  record.     The  first  is^  what 
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is  the  character  of  the  action  t  It  cannot  be  regarded  as 
an  action  of  ejectment  In  that  action  it  is  necessary  tliat 
the  plaintiff  set  forth  the  nature  of  liis  estate  in  the  prop- 
eiy,  whether  it  be  in  fee,  for  life  or  for  a  term  of  years 
(Civil  Code,  seo.  315),  thereby  enabling  the  courts  to  settle 
the  question  of  title  which  is  the  great  end  of  the  action  of 
ejectment  with  us.  The  complaint  herein  is  entirely  silent 
as  to  the  nature  of  the  respondent's  estate,  the  recovery  of 
the  mere  possession  of  the  premises  being  lUl  that  is  sought. 
Therefoi^  we  are  of  opinion  that  this  must  be  regarded  as 
an  action  brought  under  the  forcible  entry  and  detainer  act 
(Mis.  Laws,  chap.  28.) 

Counsel  contended  that  the  complaint  is  sufficient  both  in 
ejeclznent  and  in  forcible  entry  and  detainer.  This  is  in- 
correct To  be  sufficient  in  ejectment  it  would  have  to  ten- 
der an  issue  as  to  title,  and  would  thereby  be  insufficient  in 
forcible  entry  and  detainer,  because  the  statute  expressly  for* 
bids  inquiry  into  questions  of  title  in  such  actions.  (Mis. 
Law%  chap.  28,  sec.  16.)  It  is  sufficient  in  forcible  entry 
and  detainer,  and  consequently  is  insufficient  in  ejectment; 
for  in  that  action,  as  has  abeady  been  said,  an  issue  must  be 
tendered  as  to  title.    (Civ.  Code,  sec  316.) 

The  second  question  is :  Has  the  circuit  oomt  j^risdiodon 
in  the  first  instance  of  actions  of  forcible  entry  and  de- 
tainer t  By  the  act  of  October  11,  1862  (Civil  Code,  sec. 
868),  the  county  courts  were  invested  with  exclusive  juris- 
diction of  actions  of  forcible  entry  and  detainer,  without 
reference  to  the  value  of  ilbe  property.  The  act  of  October 
21, 1864  (compilation  of  1864,  p.  743),  simply  sets  forth  the 
method  of  proceeding  in  such  actions,  and  provided  for 
notice  to  quit  in  certain  enumerated  cases.  It  named  no 
court  in  which  the  action  should  be  begun.  The  last  act 
on  this  subject  is  that  of  October  21,  1866  (Mis.  Laws, 
chap.  23).  It  expressly  repealed  the  act  of  1864.  The 
remedy  provided  by  the  last  act  is  summary  and  quasi 
criminal.  Section  2  provides  that  ''the  person  entitled  to 
the  premises  may  rnniTitin'Ti  an  action  to  recover  possession 
thereof,  before  any  justice  of  the  peace  of  the  ooimtf  in 
whidi  such  real  property  is  situated.''      By  section  8,  the 
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yerdict  must  be  guilty  or  not  guilty.  By  se<^oB  10^  an  ap^ 
peal  is  allowed  and  must  be  taken  to  the  curcoit  courts  (Jus* 
tices'  Code,  sections  68  and  109.)  By  section  16  it  is  ex* 
pressly  provided  that  '^the  merits  of  the  title  shall  not  be  in- 
quired into."  Taking  the  whole  act  together,  we  can  reach 
no  other  oonclusioiu  than  that  it  was  the  intention  of  the  leg* 
islature  to  give  the  justices'  courts  jurisdiction  to  the  exclui^- 
ion  of  the  circuit  courts. 

What  effect  the  act  of  October  21,  1863,  had  upon  section 
S^8  of  the  civil  ood€^,  by  which  section  exclusive  jurisdiction 
19  given  to  the  county  court&  in  actions  of  forcible  entry  and 
detainer,  we  do  not  feel  called  upon  to  decide  in  this  case. 
If  that  section  wsm  repealed  by  implication,  then  the  circuit 
court  did  not  have  jurisdicti<Hi  in  the  first  instance,  and  the 
san^e,  (^ndus^on-  must  be  reached  if  the  act  of  1866  is  simply 
l^arded  as  csoni^erriog  jurisdiction  on  justices'  courts^  with-* 
out  taking  away  the  jurisdiction  of  the  county  courts,  there- 
by increasing  the  number  of  tribunals  in Vhich  actions  of  for^ 
Qible>  entry  and.  detainer  can  be  instituted. 
; ;  Judgment  reveiBed* 


LABAlt"  SAUNDERS  and  E.  SAUNDER8,  Appellants,  v. 
•  fi:.  N.  t*IKE,  Eespondent  i 

Justice  or  tqe  Peace — When  Mat  Enter  JuDOMEifT. — ^Under  tlie  code 
ajufitice  of  the  peace  may,  after  a  case  is  submitted  to  him  for  de- 

'  cision,  take  tlicl  same  under  advisement  alid  render  a  valid  jiidguent 
without  adjourning  the  ea«e^  to-  a.  day  certain, 

JjmM.*-EvBon  m  Date  of  Entbt  a  Mebe  Ibbegulabttt. — ^A  judgment 
rendered  in  a  case  submitted  on  the  sixth  of  the  month  and  taken 
under  advisement  and  a  decision  made  on  the  eleventh,  but  entered 
up  in  the  record  as  of  the  sixth,  the  day  on  which  it  was  submitted 
is  not  for  that  reason  voi4- 

EQurrr — Bill  to. set  Aside  Judgment — ^What  it  Must  Show. — ^Where 
a  party  by  bill  in  equity  seeks  to  have  a  judgment  annulled,  he 
must,  to  be  entitled  to  relief,  set  out  in  his  bill,  the  matters  deter^ 
mined'  by  such  judgment,  in  so  dear  and  intelligible  a  manner  that 

^  the  court  can.  on  setting  aside  the  judgment  proceed  to  detennina 
the  rights  of  the  parties. 

.    Apfsai.  from  Bentwi  County. 

"  ^he  facts  are  stated  in  the  opinion  of  tbe  court 
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F.  A.  Ol^enowefh,  for  appeBanl 
Kelsay  S  Yantis,  for  respondent 
By  tie  Court,  Boisb^  J. : 

^  > 

This  is  a  suit  in  equity  by  whidi  it  is  sought  to  set  aside 
jmd  vacate  a  judgment  rendered  in  a  justice's  court  for  nin^ 
dollars  and  costs  and  to  enjoin  an  execution  issued  on  the 
same. 

The  case  in  which  this  judgment  is  sou^t  to  be  annulled 
was  rendered  as  follows:  H..N.  Pike  commenced  an  action 
before  justice  C.  W.  Starr  against  Laban  and  E.  Saunders, 
the  plaintiffs  in  this  suit,  for  the  sum  of  one  hundred  and 
eighty  doUaiv.  Saunders  answered,  denying  Pike's  claini 
and  alleging  a  counter-claim  of  one  hundred  and  ninety-two 
dollars  against  Pike,  on  whidi  issue  was  joined. 

This  case  came  on  for  trial  before  said  justice  on  the  sixth 
day  of  April,  1876,  and  the  parties  appeared  and  submitted 
their  allegations  and  proofs  to  said  justice  and  submitted 
the  case  to  him  for  decision.  Justice  Starr  did  not  de<;id9 
the  case  on  the  day  it  was  submitted,  but  took  the  same  un- 
der advisement  without  setting  any  day  when  he  would  de- 
cide it  and  give  judgment,  and  it  is  alleged  that  he  decidea 
the  case  some  five  or  six  days  after  the  said  sixth,  but  en- 
tered  judgment  in  his  record  as  being  given  on  the  said  sixth 
of  April,  for  nine  dollars  and  costs.  After  the  judgment  was 
8o  entered  the  plaintiff,  Saunders,  attempted  to  appeal,  and 
as  they  allege,  filed  with  the  justice  an  undertaking  and  tried 
to  get  service  of  notice  on  Pike,  but,  as  is  alleged,  they  were 
prevented  from  perfecting  this  appeal  by  Pike  k^ping  him- 
self concealed,  so  that  no  notice  of  appeal  could  be  served  on 
him,  and  that  the  plaintiffs  were  thereby  deprived  of  their 
appeal. 

They  also  allege  generally,  that  the  judgment  of  the  jus- 
tice's court  was  unjust  and  that  said  justice  ought  to  have 
friven  a  judgn>ent  for  the  plaintiffs,  but  do  not  state  for  how 
much. 

The  prayer  of  the  complaint  in  this  suit  asks  that'  the 
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justice's  judgment  be  set  aside  and  vacated,  and  that  the  ex- 
ecution be  forever  enjoined,  but  does  not  ask  the  court  to  go 
on  and  settle  the  matters* in  oontroversy  that  were  in  issue 
in  the  action  in  the  justice's  court 

From  these  facts  it  is  claimed  by  the  plaintiffs:  1.  l%at 
the  judgment  rendered  by  the  justice  for  nine  dollars  and 
costs  is  null,  because  on  the  case  being  submitted  to  him  he 
took  the  same  under  advisement,  and  did  not  adjourn  the 
action  to  a  day  certain  when  the  parties  could  be  present 
and  hear  his  decision,  and  a  number  of  authorities  are 
cited  to  sustain  this  position.  Such  might  be  the  rule 
had  not  our  statute  provided  the  mode  of  proceeding  in 
liuch  cases.  Section  262,  page  159,  of  the  code,  provides 
that  when  the  court  is  in  doubt  what  judgment  should  be 
given  it  may  order  the  question  reserved  for  further  con- 
sideration, and  thereupon  the  entry  of  judgment  shall  be 
(Jelayed,  until  judgment  is  given.  This  provision  applies  to 
lustioes  of  the  peace,  as  it  is  not  otherwise  specially  pro- 
vided in  the  act  regulating  proceedings  in  justices'  courts; 
for  the  mode  of  proceeding  in  justices'  court  are  the  same  as 
in  like  cases  ii)  courts  of  record.  Under  this  statute  he  had 
tiie  power  to  reserve  his  decision,  and  would  not  lose  juris- 
diction of  the  case  by  so  doing. 

2.  It  is  urged  that  tihis  judgment  is  void,  because  it  is 
qntered  as  being  rendered  on  the  sixth  of  April,  when  in 
fact  it  was  rendered  on  the  eleventh  of  April,  for  the  reason 
that  it  shortened  the  time  of  appeal  to  the  plaintiff.  If  this 
fact  appeared  on  the  record  it  might  be  an  irregularity,  but 
would  not  render  the  judgment  void,  for  the  reason  that  the 
court  had  jurisdiction  of  the  subject-matter  and  of  the  par- 
ties to  the  action,  and  it  is  no  more  than  an  irregularity  when 
made  to  appear  by  a  bill  in  equity.  The  judgment  for  all 
that  appears  in  this  case  is  regular  on  its  face,  and  valid,  and 
when  the  bill  only  shows  that  there  is  a  latent  irregularity, 
the  court  will  not^  for  that  leason,  in  the  absence  of  fraud^ 
set  the  judgment  aside.  (Freem.  on  Judg.  sec.  487;  Wil- 
lard's  Eq.  163.) 

3.  It  is  claimed  that  it  was  a  fraud  in  the  justice  to  so 
enter  the  judgment      The  entry  of  a  judgment  on  the  wrong 
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day  18  not  a  fraud^- unless  willfully  done  with  intent  to  injure 
the  partyi  and  it  doea  injure  him  unless  it  be  a  oonstructwe 
fraud  depriving  him  of  a  rights  and  this  would  be  a  ques- 
tion of  fact  to  be  alleged  and  proved. 

In  this  case  the  facts  as  shown. by  the  evidence  do  not 
disclose  any  intent  on  the  part  of  the  justice  to  defraud  the 
plaintiffs.  The  only  injury  which  could  result  to  them  from 
this  irn^ular  entry  as  to  time,  was  to  shorten  their  time  for 
appealing  five  days,  and  it  is  not  alleged  or  proved  that  this 
deprived  them  of  their  appeal.  It  appears  that  they  had 
ample  time  to  take  the  appeal,  and  did  not  move  in  that  be- 
half until  about  the  first  of  May,  1876^  some  twenty  days 
after  the  time  said  judgment  was  actually  rendered.  So 
from  all  that  appears  they  were  not  injured  by  the  judgment 
being  entered  on  the  sixth  of  April. 

4.  It  is  claimed  that  the  defendant,  Pike,  was  guilty  of 
concealii^  himself  and  preventing  a  service  on  him,  and  that 
he  thereby  was  guilty  of  a  fraud,  which  deprived  plaintiffs 
of  their  appeal. 

There  is  a  conflict  xa  the  testimony  as  to  whether  Pike 
did  oonoeal  himself.  The  plaintiff,  Labgn  Saunders,  testifies 
that  he  seaitshed  for  him ;  that  he  saw  him  once  at  or  near 
the  house  of  the  justice  of  the  peace,  Starr ;  and  that  he  made 
off  and  would  not  stop  to  be  served;  and  that  he  could  not 
find  him  afterwards;  and  that  he  was  seeking  him  to  serve 
the  notice  of  appeal  on  him  himself. 

Justice  Starr  states,  that  plaintiff  met  Pike  near  his  hopse, 
and  had  an  opportunity  to  serve  the  notice  on  him  but  did 
not  do  it,  and  we  think  that  such  an  opportunity  was  given 
him.  Sut  had  he  served  the  notice  on,  Pike  it  would  not 
have  been  effectual  to  perfect  the  appeal,  for  the  code  pro- 
vides that  notices  can  be  served  'Hby  foxy  person  other  than 
the  party  himself,''  so  that  had  the  plaintiff  been  successful 
in  his  search,  he  would  not  have  made  legal  service  on  the 
defendant. 

But  it  seems  to  us  that  there  is  another  reason  why  the 
court  cannot  grant  the  relief  asked  for  in  this  case.  The 
bill  prays  the  annulling  of  this  judgment  and  stay  of  execu- 
tion, but  doee  not  set  out  the  matters  in  controvert  in  the 
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judtioe^s  court  in  a  manner  and  form  that  would  enable  the 
court,  aft6r  annulling  this  Judgment,  to  proceed  and  adjust 
the  rights  of  the  parties  iii  the  action  in  which  the  judgment 
was  rendered.  A  court  of  equity  will  not  annul  a  judgment 
and  open  up  matters  that  were  settled  hy  it,  and  leave  the 
parties  with  their  rights  unadjusted ;  for  the  court  sets  aside 
the  judgment,  if  at  all,  for  the  purpose  of  searching  after 
and  settling  the  rights  of  the  parties  which  were  wrongfully 
adjusted  by  the  judgment 


LABD  &  BUSH,  Respondents,  v.  THOMAS  SMITH,  Ap- 
pellant 

JjANDUOEb  Ain>  Tenant — Subbcndeh  at  Ijusb. — ^The  fturrander  of  a  least 
hy  the  tenant  and  its-  acceptance  by  the  landlord  eztingoiahes  ajgr 
liability  to  pay  rent  accruing  subsequent  to  such  acceptance. 

Ibnc.— (A.  surrender  may  be  by  consent  of  the  parties  expressly  given  or 
by  operation  of  law. 

Ideic.— A  surrender  will  not  be  implied  by  law  from  the  mexe  act  of 
delivering  the  keys  of  the  premises  by  the  tenant  to  the  landlord. 

Idem — When  a  Releasing  bt  Landixmkd  wtix  Operate  as  Accbptanob 
Cft  A  SuBBBNBca. — ^If  the  tenant  abaadons  the  premises  and  deliven 
the  kcfys  to  the  landlord,  and  the  landlord  aeoepta  them,  and  then- 
after  leasee  the  premises  to  another  person,  and  puta  such  person  in 
possession,  from  such  acts  a  surrender  will  be  implied  by  operation 
of  law. 

Appeal  from  Marion  Coiontj. 

This  is  an  action  by  the  respondents  to  recover  an  alleged 
Balance  due  them  for  rent  upon  an  unexpired  lease. 

The  appellant  defends  by  alleging  a  surrender  of  the  lease, 
and  an  acceptance  by  the  respondents 

The  cause  was  tried  without  the  intervention  of  a  jury  by 
the  judge,  who  rendered  the  following  finding  of  fact:  1. 
That  the  defendant  leased  of  the  plaintiffs  the  Chemeketa 
Hotel  for  four  years  from  the  first  d^y  of  September,  1874, 
at  the  rent  of  four  hundred  dollars  per  month ;  2.  That  on 
the  fourth  day  of  November,  187^,  the  defendant  aban- 
doned said  premises  and  gave  the  keys  to  the  plaintiffs,  and 
paid  the  rent  up  to  that  time ;  8.  That  at  the  time  of  said 
abandonment  and  the  delivery  of   the    keys,  phiintiffs   in- 
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formed  ihe  defendant  that  th^  would  not  accept  of  him  a 
surrender  of  said  lease  or  discharge  hina  from  its  obligatiwis, 
but  that  they  received  the  keys  and  would  protect  the  prop- 
erty from  waste  and  wonld  hold  the  defendant  to  the   lease ; 
*•    '  That  after  said  fourth  of  November,  the  plaintiffs  took 
poesession  of  said  piemises  to  preserve  the  same,  and  that 
^u   the  twenty-second    day    of    November,  1&76,  plaintiffs 
leased  said,  premises  and  one  adjoining   apartment   to   one 
S.   p.  Matthews,  for  the  rent  of  three  hundred  dollars  per  ' 
xnocDth,  and  that  since  that  date  plaintiffs  have  received  from 
euu.d  Matthews  three  hundred    dollars  per  month   rent  for 
prc^rty  so  rented  to  him;    5.    That   said    additional 
so  rented  to  said  Mathews  with  said  hotel  isworth 
^^-five  dollars  per  month ;  6.  That  during  the  month  of 
<^^^3^:ral)er,  1876,  and  January,  February  and  March,  1877, 
^^^    fi^Xaintiffs  Teoeiv^d-ad  rent  for  said  hotel,  without  said  ad*^ 

lal  •apartment,  the  sum  of  eleven  hundred  dollars. 

conclusions  of  law,  the  court  found  in  effect  that  the 

idents  did  not  accept  the. surrender  made  by  appellant, 

^S3d  'd^hat  the  latter  was  liable    for  the   amount  specified 

^^  ij^m.  ^^  lease,  less  the  amount  received  by  respondents  under 

*°eiK^         ^ease  to  Mathews,  and  Judgment  was  rendered  accord- 

K.  KttUf  and  Jno.  M.  Oearin,  for  appellant : 

lease  to  Mathews  was  a  surrender  in  law  of  the  for- 

ase  of  Ladd  &  Bush  to  Thomas  Smith.      It  was  an 

ce  of  the  proposition  made  by  the  latter  to  the  for- 

oi  the  fourth  of  November,  1876,  and  released  the  de- 

t  from  his  obligation  to   pay   rent   from   that    time. 

W8,  admr.  v.  Tobener,  39  Mo.  115 ;  Smith  v.  Niver,  2 

180;  Randall  v.. Rick,  11  Mass.  493;  Whitehead  v. 

wi,  5    Taunl  518;  1  Eng.  C.  L.  173;  Walls  v.  Atche- 

Bin^.  462;  13  Eng.  C.  L.  52;  McKvnney  v.  Reader^ 

123;  Taylor's  L,  &  T.,  sec.  507,  509,  515;  117  Mass, 

Wis.  638;  48  Maine,  578.) 

plaintiffs  having  re-let  the  demised  premises,  on  the 

-second  of  November,    and   having   received   rent   to 
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Professor  Washburn,  in  his  work  on  Real  Property,  uses 
the  following  language :  "The  reader  will  find  a  summary 
of  the  law  in  the  following  language  of  Parke  B.,  in  Lyon  v. 
Reed  I     'We  must  consider  what  is  meant  by  a  surrender  bf 

BOB  '     * 

operation  of  law.  This  term  is  applied  to  cases  when  the 
owner  of  a  particular  estate  has  been  a  party  to  some  act, 
the  validity  of  which  he  is  by  law  afterwards  estopped  from 
disputing,  and  which  would  not  be  valid  if  his  particular 
estate  had  continued  to  exist.     There  the  law  treats  the  do^ 

• 

ing  of  such  act  as  amounting  to  a  surrender.  In  such  case 
it  will  be  observed  there  can  be  no  intention.  The  sur^ 
render  is  not  the  result  of  intention.  It  takes  place  inde- 
pendently, and  even  in  spite  of  intention.*  *'  We  think  thai 
to  this  summary  may  be  added  the  proposition  that  where 
the  owner  of  the  particular  estate  has  abandoned  the  prem- 
ises, and  the  owner  of  the  reversion  has  entered  into  pos^ 
session  of  the  same,  and  leased  them  by  a  valid  lease  to  a 
third  person,  and  placed  such  person  in  the  possession  of 
the  premises,  these  facts  amount  to  a  surrender  by  operatiotf 
of  law.  (1  Wash,  on  Real  Prop.,  1st  ed.,  360;  Mathews, 
administrator,  v.  Tobener,  89  Mo.  115.) 

Whether  the  delivery  of  the  keys  of  the  premises  by  the 
defendant  to  the  plaintiffs,  and  their  acceptance  by  them  arid 
their  resumption  of  the  possession  of  the  premises  was  a 
surrender  of  the  lease,  depends  upon  the  intention  of  £he 
parties.  The  acts  of  the  defendant  are  so  inconsistent  witn 
any  other  intention  than  that  of  surrendering  his  lease,  th&i 
if  the  surrender  was  accepted  by  the  plaintiffs,  defendant 
would  be  estopped  to  deny  it  Those  of  the  plaintiffs,  so 
far  as  the  receipt  of  the  keys  and  their  taking  the  posses- 
sion of  the  premises  are  concerned,  are  consistent  with  thisir 
intention  not  to  accept  the  surrender,  but  to  hold  defendant 
upon  his  covenant  to  pay  rent  on  his  lease.  They  allege  in 
the  reply  that  they  expressed  this  intention  to  him  at  the 
time,  and  the  court  below  found  this  allegation  true.  Un- 
der the  circumstances,  they  had  the  right  to  accept  the  keys 
and  take  possession  of  the  premises,  in  order  to  protect 
them  from  waste.  The  law  does  not  infer  an  acceptance  of 
the  surrender  from  such  acta.     (Bloom  v.  MerriU,  1  Dailyi 
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485 ;  Van  Rensselaer's  Heirs  v.  Penniman,  6  Wend,  671.) 
Still  we  dp  not  think  that  it  was  necessary  that  the  surrender 
ajid  acceptance  should  be  at  the  same  time.  Plaintiffs  had 
the  right^  at  any  time  before  the  defendant ,  withdrew 
the  keys,  or  resumed  possession  of  the  premises,  to  accept 
the  surrender.  When  they  made  a  valid  lease  of  the  prem- 
ises to  pother  tenant,  and  delivered  to  him  the  possession 
of  them,  they  did  an  act  inconsistent  with  the  continuance 
o|  defendant's  term,  and  which  e8tf>pped  them  to  deny  that 
they  accepted  the  surrender.  There  were  then  mutual  estop- 
pels. 

Defendant  was  estopped  by  his  unequivocal  acts  to  deny 
that  he  had  surrendered  the  premises  and  his  estate  there- 
in; and  plaintiffs  wore  estopped  by  their  commission  of  an 
act  inconsistent  with  the  continuance  of  a  term  to  deny  that 
they  had  accepted  its  surrender. 

We  think  that  according  to  the  weight  of  the  authorities 
cited  here  was  a  surrender  by  the  operation  of  law.  {Mat- 
thews ad.  V.  Tobener,  39  Mo.  115;  Smith  v.  Nion,  2  Barb. 
igO ;  BandaU  v.  Rich,  11  Mass.  498 ;  Walls  v.  Atcheson,  18 
Eng.  C.  L.  62;  Ounie  y.  Legge,  15  C.  L.  Eng.  229.) 

We  think  the  ^ots  of  the  parties  alleged  in  the  pleadings, 
and  found  by  the  court,  are  so  inconsistent  with  the  con- 
tinuance of  the  lease,  that  no  evidence  of  the  intention  of 
the  parties  could  well  remove  the  presumption  of  a  sunen- 
4^.  It  certainly  cannot  be  claimed  that  after  the  lease  was 
made  to  Mathews,  defendant  could  have  resum^  the  pos- 
session of  the  demised  premises,  or  that  if  plaintiffs  had  re- 
ceived from  Mathews  a  larger  amount  for  the  rent  of  the 
premises  than  defendant  was  to  pay,  that  he  would  have  been 
entitled  to  the  excess. 

It  was  suggested,  in  the  argument  that  the  presumption  of 
the  acceptance  of  the  surrender  of  the  least  might  be  avoided 
upon  the  theory  that  in  making  the  lease  to  Mathews,  plain- 
tiffs acted  as  the  agents  and  for  the  benefit  of  defendant.  This 
theory  is  not  supported  by  the  allegations  in  the  proceedings, 
or  by  the  findings  qt  the  court.  The  reply,  it  is  true,  alleges 
that  at  the  time  of  the  surrender  of  the  keys,  plaintiff  told 
defendant^  smosog   other    things,   that   'if   they   re-let    the 
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pramsesy  tbe  de&ndanla  would  to  cfaargied  tlie  difference  be- 
tween sacli  sum  a8  they  might  reoeire  for  the  sanie,  and  that 
defendltot  had  agxeed  to  pay/'  It  does  not  allege  that  defend- 
ant ever  aasenfed  to  this  proposition,'  or  that  when  they  did 
lease  the  premises,  they  leased  them  aa  the  agents  of  defend- 
ant or  for  his  beSnefit 

The  court  below  evidently  regarded  the  allegation  in  the 
reply  jnst  quoted,  as  immaterial,  for  it  did  not  find  upcm  it 
We  are  of  the  opinion  that  if  it  had  been  found  for  plain- 
tiffs, it  would  not  have  aititled  tfaein  to  recover. 

Ph>m  theflJB  views  it  follows  l^at  the  judgment  of  the  eourt 
below  diould  be  reversed  and  a  new  trial  ordered* 


CHAELES  BAETEL,  Administrator  of  the  Estate  of 
EICHARD'  NICHOLLS,  Deceased,  Respondent,  v. 
ADAM  LOPE,  Appellant. 

SmNDVGB — Bill  or  Salx,  wvxs  Pabol.  £yi|«RGB  adkibbiblb  to  pbovb 
IT  A  Chattel  Mobtgaok. — Where  \  h  an  action  by  an  administrator 
of  a  deceaaed  person  to  recoTsr  speeifle  personal  property  belong- 
ing to  the  estate,  a  bill  of  sale  of  suoh  property  ffom  the  deceased 
to  defendant  is  offered  in  evidence  by  defendant,  such  bill  of  sale 
may  be  shown  by  parol  evidenoe  to  be  a  mortgage. 

ItaTDKB^-OnrEB  IN  Warmvo,  Envor  or  wmax  hot  Aockpted. — ^An  offer 
in  writing  to  pay  a  debt  when  not  accepted  is  a  stifficient  tender  of 
money  nnder  the  code,  and  such  tender  will  discharge  a  lien  for  such 
defendant,  on  personal  property,  created  by  a  chattel  mortgage. 

Evidence — Declabations  of  Owkebship  bt  one  nr  Possession — Gen- 
XKAL  KefuTation. — ^The  declarations  of  ownership  of  personal  prop- 
ty  made  by  one  in  the  actnal  poeeession.  of  such  property,  arscompe- 
tent  evidence  to  support  the  title  of  the  person  making  them  after 
bis  decease.  Evidence  of  general  reputation  of  ownership  is  oom« 
petent  evidence  under  the  code. 

Appf.at>  from  Multnomah  County. 

This  action  is  brought  by  Bart^l,  as  the  administrator  of 
Nicholls,  to  recover  certain  personal  property  which  be- 
longed to  Nicholls  in  his  life-time.  The  defendant  Lope 
alleged  ownership  in  himself,  and  on  the  trial  in  the  court 
below  introduced  an  absolute  bill  of  sale  of  the  property 
by  NichoUs  to   himself-  for    an    expressed    oonsidertion    of 
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Ddph,  Brorupugh,  and  Dolph  dt  Simon,  for  appellant: 

With  pleadings  framed  aa  in  this  case,  evidence  could 
not  be  legitimately  allowed  tending  to  convert  this  absolute 
bill  of  sale  into  a  mortgage.  The  submitting  of  that  question 
to  the  jury  by  the  court  was  error,  and  judgment  should  have 
been  entered  for  defendant,  upon  the  special  findings,  not- 
withstanding the  general  verdict  (Code,  248,  sec  682; 
AntTumy  v.  AiJeinson,  2  Sweeny,  228;  Webb  v.  Rice,  6 
Heill,  219 ;  Erwin  v.  Saunders,  1  Cow.  249 ;  Norton  v. 
Woodruff,  2  Com.  168 ;  Miller  v.  Baker,  20  Pick.  286 ;  Ha- 
zel V.  Lmdel,  10  Mo.  808.)  The  rule  in  New  York  and  Cal- 
ifornia, allowing  it,  is  based  upon  the  provision  of  the  code 
in  those  states  abolishing  the  distinction  between  suits  and 
actions.  (2  Eeman,  266;  9  Barb.  658;  86  Cal.  45;  Leeee 
V.  Clark,  20  Id.  887.) 

The  special  findings  show  the  parol  agreement  to  have 
been  igr  a  resale,  and  the  facts  found  do  not  constitute  the 
bill  of  sale  a  mortgage ;  and  the  agreement  so  found  was  void, 
because  entered  into  after  the  sale,  and  without  considera- 
tion. (Sturtevant  v.  Sturtevant,  20  N.  Y.  40;  Barrett  v. 
Carter,  8  Loos.  68 ;  Ftdlerton  v.  McCvrdy,  55  N*.  Y.  637 ;  4 
Daily,  77 ;  Mason  v.  Moody,  26  Miss.  184 ;  Harhaugh  v.  (7i- 
cott,  38  Mich.  241 ;  Johnson  v.  Clark,  5  Ark.  836,  843.) 

£ven  if  the  bill  of  sale  were  intended  between  the  parties 
to  it  as  a  mortgage  at  the  time  of  its  execution,  Bartel  had 
no  authority  as  administrator  to  o£Eer  to  redeem  without  an 
order  of  the  county  court  allowing  it,  and  without  such  order, 
be  bad  no  more  right  to  claim  to  redeem  out  of  his  own  in- 
dividual funds  than  any  other  third  person,  being  a  stranger 
to  the  contract,  would  have  had.  (Code  381,  sees.  1129, 1180 ; 
Boone  v.  Banes,  7  T.  B.  Mon.  884 ;  Champion  v.  Joslyn,  44 
IT.  Y-  668.) 

After  condition  broken,  a  mortgagee  of  personal  property 
beooxnes  the  owner  thereof,  except  that  an  equity  of  le- 
demption  remains  to  the  mortgagor  which  he  may  assert  if 
be  sues  within  a  reasonable  time.  But  he  cannot  after 
<x>ndition  broken  tender  the  money,  and,  if  unaccepted, 
inaintain  an    acti(»   for  the   possession   of  the  property. 
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leii,  48  Yt  32 ;  Brown  v.  Bem«nt,  &  Ji^n. 
'■miey,  13  Ab.  Pr.  N.  &  104;  PatcMn  v. 
61;  Eeylandv.  Badger,  35  Cal.  404; 
J  Id.  414.) 

ie  sake  of  argument  Uiat  this  bill  ot  sale 
■tgage,  etill,  there  having  been  no  time  of 
t  in  it,  it  IB  payable  immediately,  and 
yment  was  neoesaarj,  but  the  title  of  the 
absolute  at  law  on  the  execution  of  the 
a  demand ;  and  the  mortgagor,  if  suffered 
ision,  was  thereafter  a  mere  naked  bailee  of 
ing  no  right  b^t  that  of  redemption  in  a 
[Sotvland  V.  Willett,  3  Sandf.  607.)  And 
1  inadmissible  to  show  a  different  time  of 
pson-v.  Ketchan,  8  John  190.)  We  aulmiit, 
>ellant  is  entitled  to  judgment  on  the  spec- 

>uld  differ  with  ua  as  to  our  ri^t  to  jndg- 
's  favor  Ml  the  special  verdict,  then  we 
:  reasons,  and  apon  the  principles  of  law, 
d  for  tiie  further  error  of  the  court  below 

of  leputation,  and  of  the  declarations  of 
parted  with  the  title,  as  to  the  ownership  of 
V  trial  should  be  granted,  {Sprague  v.  Knee- 
61 ;  Norton  v.  Woodruff,  2  Comstock  155 
,  13  Cal.  58;  Cohn  v.  Mvlford,  15  Id.  52 
J  Id.  205 ;  Poorman  v.  MQler,  44  Id.  269 

51  Ind.  76.) 

and  David  Goodsell,  for  wspondent: 
,  t^  virtue  of  his  general  ownership  of  the 
tied  to  tender  ttie  amcrtmt  in  order  to  pre- 
nd  that  of  the  creditors,  in  the  property; 
ident  to  his  tmst  The  fact  that  respond- 
led  an  order  from  the  probate  court  allo^r- 
n,  was  not  drawn  in  question.  No  objeo- 
on  that  point,  and  for  all  that  appeared  £n 
■eapondont  may  hare  obtained  an  order  to 
Ilant  had  nothing  to  do  with  the  qoeetion. 
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He  was  ofiered  ibe-mcm^j  and  it  wbb  none  of  his  business 
whether  any  order  allowing  the  respondent  to  redeem  had 
been  made  or  not.  The  effect  of  the  tender  was  to  relieve  the 
properly  from  the  incumbrance.  The  debt  was  the  principal 
aofd  the  mortgage  batman  incident.  (9  Wend.  80.)  While  a 
tender,  not  kepit  good^  would  not  disdiarge  the  debt^  yet  it 
would  dischflige  the  lien.  (8  John.  96;  2  Cain.  213;  3  Par- 
sons on  Coni  274;  21  K  Y.  843 ;  Amot  v.  Post,  6  Hill,  «6.) 
It  is  not  necessary  to  bring  money  into  court.  (21  N.  Y. 
347 ;  6  Cow.  728;  56  Barb.  97.)  Plaintiff  had  the  right  to 
show  that  the  hill  of  rale  was  a  inortgage.  He  had  a  right  to 
^ow  anything  under  tiie  pleadings  that  would  tend  to  estab- 
lish that  he  was  the  owner  of  the  property  in  the  character 
alleged,  and  that  the  appellant  was  not.  (Allison  v.  Mathews, 
8  John.,  286.) 

Under  our  law  a  chattsl  mortgage  simply  credits  a  lien 
upon  the  pfoj>erty  mortgaged.  (Chapman  «.  &al6,  5  Or. 
432.)  A  bill  of  sale,  though  absolute  upon  its  face,  may  at 
law  be  shown  to  be  only  a  mortgage.  (8  Wend.  875 ;  1  Am. 
R.  185 ;  Chaplain  v.  Butler,  18  John.  178.) 

The  rule,  howeveif,  tfadt  a  paiHj  canhoti,  by  parol  evidence, 
vary  or  change  the  teirms  of  a  written  instrument,  does  ndt 
apply  to  this  case;  that  rule  is  only  applicable  in  suits  be- 
tween the  parties^  to  the  instrument  and  their  privies.  (55 
N.  Y.  284.)  The  parties  reiuresented  by  the  respondeat  in 
this  case,  the  ereditors  of  Nicholls,  were  strangers  to  that 


The  plaintiff  had  the  right  to  give  evidence  of  Nicholls's 
declarations  conceroiBg  his  ownership  of  the  pioperty  while 
in  hie  possession.  (47  Ma.  865.)  They  were  a  part  of  the 
res  gestae.  Allowing  Kieholls  to  retain  the  possession  of  the 
property  and  represent  it  as  his  own,  was  not  only  an  indicia 
of  fraud,  but  tended  to  establish  that  the  bill  of  sale  was  only 
intended  as  a  lien  or  pledge  of  the  property.  The  appel- 
lant's counsel  excepted  to  the  question  asked  the  respon- 
dent when  on  the  stand,  as  to  common  reputation  of  owner- 
ship of  the  property.  It  was  not  answered,  and  we  might 
daim  that  if  it  were  error,  no  injury  was  suffered  by  appel- 
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ercised  this  jtxrisdiction.     (55  N:  Y.-234,  8  Wend.  875;  1 
Am.  R  135;  Chaplin  v.  Butler,  18  John.  178.) 

2.  It  is  insisted  there  was  no  tender.  But  we  think  the 
offer  in  writing  paroved  by  plaintiff  not  being  accepted  bj 
defendant  was  a  sufficient  tender,  under  section  842'  of  the 
code^  and  that,  though  such  tender  did  not  discharge  the  debt, 
it  did  extinguish  the  lien.  (8  John.  96;  2  Gain,  213;  3 
Parsons  on  Contr.  274.)  And  we  think  he  might  make  this 
tender  without  any  order  from  ttie  county  court,  for  it  made 
no  difference  with  the  defendant  whether  such  order  had  been 
made,  or  whether  this  money  tendered  him  was  the  properly 
of  the  estate  or  of  the  plaintiff. 

8.    It  is  claimed  as  error  that  the  court  allowed  evidence 
of  the  common  reputation  as  to  the  ownership  of  this  prop- 
erty to  go  to  the  jury  to  prove  that  Nicholls  was  the  owner. 
This  question  was  decided  in  the  ease  of  WUaon  v*  Maddoch, 
6  Or.  48,  when  it  was  held  that  eruch  evidexfce  was  competent 
under  subdivision  12  of  section  786  of  the  civil  code,  and  we 
refer  to  that  case  as  decisive  of  this  question  in  this  case. 
•>    4»  It  is  'daimed  as  error  that  the  court  allowed  the  plain- 
tiff to  prove  declarations  of  NiAoUs  concerning  his  owner- 
ship of  the  property  made  while  in  possession  of  the  prop- 
eriff.    We  think  that  it  is  always  competent  to  prove  that  a 
person  is  in  possession  of  property:  and  that:he  claims  it  If 
a  man  says,  this  is  my  horse,  when  he  is  in  possession  of  the 
property,  such  declaration  may  be  proved  to  show  that  he 
claims  it,  aft  well  as  exercising  control  over  the  property  may 
be  shown  to  prove  the  same  thing;  the  act  and  the  language 
go  together  to  explain  one  anotheir.   (  Weinrich  et  al^  t?,  Porte, 
47  Mo.  293.) 

The  forgoing  are  the  only  important  questions  presented ; 
and  we  think  there  was  no  enoTi  and  the  judgment  of  the 
circuit  court  will  be  affinned. 
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WLereupon  the  county  courts  having  adopted  the  report 
of  the  viewers,  ordered  the  road  to  be  opened,  Prom  this 
order  the  appellant  appealed  to  the  circuit  courts  where  the 
issue,  as  to  hgw  much  less  valuable  the  premises  of  appel- 
land  would  be  rendered  by  the  opening  of  said  road,  was 
tried  by  a  jury,  and  a  verdict  rendered  in  favor  of  the  re- 
sp<»ident  Whereupon  appellant  took  his  appeal  to  thii^  court 
The  error  complained  of  by  appellant  is  that  the  court  erred 
in  refusing  certain  instructions,  asked  by  appellant,  and  ii;i 
giving  certain  other  instructions  excepted  to  by  him. 

Appellant  asked  the  court  to  instruct  the  jury  that  ''the 
measure  of  damages  in  this  case  is  the  value  of  the  land  tak- 
en, together  with  the  necessary  expenses  of  building  fenoes, 
and  the  inconvenience  it  may  be  to  the  remainder  of  theprem- 
ises."  The  court  instead  gave  the  following  instruction,  to 
whidi  appellant  excepted.  The  question  to  be  found  by  tb^ 
juiy  is,  how  much  less  valuable  the  premises  of  appellant 
will  be  rendered  by  the  opening  of  the  proposed  road. 
In  determining  this  question,  the  jury  will  estimate  ''the 
value  of  the  land  occupied  by  the  road,  the  necessary  expense 
of  building  fences,  and  the  inconvenienoe  it  may  be  to  the 
ren[iainder  of  the  premises.'' 

Appellant  asked  the  court  to  instruct  the  juiy  that  "th^ 
benefits  to  the  land  resulting  from  the  location  of  the  road, 
may  be  an  offset  against  any  consequential  damages  to  th^ 
premi^e^,  but  not  against  the  value  of  the  land."  This  in- 
struction the  court  refused^  but  gave,  instead,  the  following.: 
"The  jury  will;  also  take  into  consideration  all  special  advan- 
tages the  opening  of  the  road  will  give  to  the  premises  of 
appellant,  which  appear,  if  any ;  as,  for  instance,  the  giving 
of  an  outlet  to  market  to  said  premises,  and  the  enhance- 
ment in  value  of  the  land  taken."  Upon  the  consideration 
of  all  the  evidence,  if  you  find  that  the  premises  of  appel- 
lant will  be  rendered  less  valuable  by  the  opening  of  the 
road  in  dispute,  you  will  find  how  much  less  valuable  they 
will  be  rendered  thereby,  and  find,  a  verdict  in  his  favor  for 
that  amount  If,  however,  upon  die  consideration  of  all 
the  evidence,  you  find  that  the  premises  of  appellant  will 
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not  be  rendered  less  valuable  by  the  opening  of  the  road  in 
question,  you  will  give  a  verdict  in  favor  of  respondent 

The  court  further  instructed  as  follows:  "The  advantages 
which  the  proposed  road  will  confer  on  the  premises  of  the 
appellant  may  be  considered  by  you,  not  only  as  a  compen- 
sation for  the  increased  fencing  and  injury  to  the  remainder 
of  the*  land  not  occupied  by  the  road,  but  as  a  compensation 
of  all  damages  caused  by  the  opening  of  said  road;  and  if 
they  exceed  or  equal  such  damages,  you  will  find  for  the  re- 
spondent^* The  question  presented  upon  this  appeal  by  these 
exceptions  is,  What  shall  be  the  meastire  of  damages  or  rule 
of  compensation  for  land  taken  for  public  use  in  open- 
ing a  public  highway  through  the  land  of  a  private  in- 
dividual ? 

The  legislature  of  this  state  has  not  only  provided  how 
land  may  be  taken  for  such  purposes,  but  what  shall  be  the 
rule  of  compensation  when  so  taken.  And  there  is  no  com- 
plaint in  this  case  that  the  statutory  mode  has  not  been  pur- 
sued. The  legislature  has  provided  that  if  any  person  through 
whose  lands  a  county  road  may  be  laid  out  shall  feel  that  he 
or  she  would  be  injured  by  the  opening  of  the  same,  and 
shall  make  complaint  thereof  in  writing  to  the  county  coiut, 
three  disinterested  householders  shall  be  appointed  '%  as- 
sess and  determine  how  much  less  valuable  such  premises 
of  the  complainant  would  be  rendered  by  the  opening  of  said 
road."  (Mis.  Laws,  sec.  7,  p.  723.)  Hence  it  will  be  seen 
that  the  rule  of  Compensation  adopted  by  the  court  in  the  in- 
structions complained  of,  is  in  accordance  with  the  rule  con- 
tained in  this  legislative  provision. 

But  it  is  claimed  by  appellant  that  this  provision  of  the 
statute  is  in  violation  of  that  provision  of  our  constitution 
which  provides  that  "private  property  shall  not  be  taken  for 
public  use  without  just  compensation.**  It  is  claimed  by 
appellant  that  under  this  provision  the  owner  of  land  taken 
for  public  use  is  entitled  to  have  actual  value  thereof  in 
money  without  deducticm  for  estimated  profits  or  ad- 
vantages accruing  to  the  owner  from  the  public  use  of  his 
property.  There  are  quite  a  number  of  decisions  to  that 
effect,  but  we  think  it  will  be  found  generally  that  they  were 
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made  under  constitutional  provisionB  and  statutes  differing 
in  same  respects  from  ours. 

The  measure  of  damages  which  appears  to  be  established 
by  most  of  the  cases,  for  building  a  road  through  a  man's 
land,  is  the  difference  between  the  value  of  th^  land  before 
the  road  was  built,  and  its  value  after  the  road  is  finished* 
And  this  is  the  rule  adopted  by  our  statute.  This  rule  ap- 
pears to  have  been  sanctioned  by  the  judicial  decisions  of 
Indiana,  Pennsylvania,  New  York  and  Massachtkectts.  {Mc- 
Justin  V.  The  State,  6  Blatchf .  388 ;  Homstein  v.  Jif.  ^  Q.  W. 
R,  R.  Co.,  61  Penn;  87.)  ^^^ 

The  provisions  contained  in  our  constitution  i^Jfflfstatute 
in  relation  to  the  taking  of  private  property  for  public  use 
appear  to  have  been  taken  from  the  Indiana  constitution  and 
statute ;  and,  having  adopted  them  after  they  had  been  judi- 
cially construed  by  the  courts  of  that  state,  it  must  be  pre- 
sumed that  we  adopted  along  with  them  the  construction  of 
those  courts.  (Sedg.  Con.  sec  497;  Smith's  Con.,  sec  684.) 
The  ordinance  of  congress  for  the  government  of  the  terri- 
tory of  ihe  United  States  northwest  of  the  river  Ohio,  passed 
In  1787,  contains  a  clause  requiring  "compensations"  for 
private  property  taken  for  public  use.  Upon  the  division  of 
he  territory,  the  legislature  thereof  enacted  that  the  persons 
chosen  to  assess  damages  for  land  taken  for  a  public  highway 
^should  take  into  ccmsideration  how  much  less  valuable  such 
and  would  be  i^endered"  by  reason  of  the  opening  of  the 
K>ntemplated  road. 

This  same  provision  existed  when  &e  constitution  of  In- 
liana  was  adopted,  and  was  incorporated  into  their  statute 
ifter  its  adoption.  In  MeOtUhrie  v.  The  State,  5  Blatchf. 
383,  McGnthrie  claimed  damages  against  the  state  for  land 
md  msiterials  taken  from  him  for  the  purpose  of  constructing 
I  railroad  under  the  internal  improvement  act,  passed  in 
L836,  which  provides  that  in  the  assessment  of  damages  the 
>enefit8  resulting  to  the  complainant  from  the  construction  of 
he  public  work  causing  the  injury  complained  of  shall  be 
aken  into  consideration.  That  act  was  attacked  on  the 
ground  that  it  was  unconstitutional,  but  was  upheld  by  the 
50urt  in  that  case.     The  court  reviewed  very  thoroughly  the 
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constitutional  provision  and  all  the  statutes  enacted  upon 
that  subject  up  to  the  time  when  the  decision  was  made.  The 
courtj  in  commenting  upon  the  meaning,  of  "just  compensa- 
tion," said :  The  "meaning  is,  not  that  property  thus  taken 
shall  be  valued  and  its  price  paid  in  money,  but  that  the  in- 
dividual who  claims  to  be  a  sufferer  in  consequence  of  the 
exercise  of  the  right  of  eminent  domain  over  his  property, 
shall  be  recompensed  for  the  actual  injury  whidi  he  may 
liave  sustgpied,  all  circumstances  considered,  by  the  measure 
of  whi^  Ifg  complains. 

In  p^e^q^ning  the  extent  of  the  injury,  undoubtedly  an 
estim^Unttiof  the  value  of  the  properly  taken  at  the  time  of 
taking  jV  a  necessary  step,  but  if  the  benefits  really  and 
substantially  resulting  to  the  complainant  are  equal  in  pecun- 
iary value  to  the  value  of  that  of  which  the  public  has  de- 
prived him,  we  conceive  they  constitute  a  just  and  constitu- 
tional compensation  for  the  deprivations  to  which  he  has 
been  subjected,  and  such,  in  pur  opinion,  is  the  nature  of  the 
benefits  contemplated  by  the.  statute  in  question — the  en- 
hancement of  the  property  by  the  construction  of  a  public 
improvement  This  doctrine  is  fully  sij^stained  by  a  aeries 
of  decisions,  in  the  9tate  of  Pennsylvania,  as  will  be  seen  by 
examination  of  the  case  of  Homstein  v^  A.  A  0.  W.  R.  IL 
Co.,  61  Penn,  87.  (Angel  on  Higji.,  aea  116 ;  2  Mass.  492 ; 
4  Com.  419.)  Thi&  statutory  provision  of  ours  establishing 
the  m,eaauxe  of  damages  for  private  proper^  taken  for  public 
use  was  in  full  force  at  and  long  prior  to  the  adpption  of  our 
constitution.  And  leaving  thus  been  acted  upon  a^d  upheld 
for  a  long  series  of  years^  we  are  of  the  opinion  the  courts 
should  be  slow  to  decide  it  unconstitutional  under  such  cir- 
cumstances. 

It  follows  from  the  views  herein  expressed  that  the  jud^ 
ment  of  the  court  below  should  be  affinned^ 

Judgment  affirmed. 

Mr.  Justice  Shattuck^  dissenting: 

I  am  unable  to  concur  in  the  foregoing  opinion.  I  think 
that  the  terms  just  compensation  employed  by  our  state 
constitution  means  the  actual  value  in  money  of  the   prop- 
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erty  taken  without  any  deduction  for  estimated  benefits  or 
advantages  accruing  to  the  owner  from  the  public  use  of  his 
property.  (Sedg.  on  Meas.  of  Dam.  602.)  I  am  unable  to 
allow  that  supposed  benefits — benefits  estimated  beforehand, 
perhaps  only  guessed  at — alwaya  uncertain  in  value,  and  fre- 
quently at  last  found  to  be  merely  imaginary,  can  be  a  just 
oompensation  for  tangible  acres  whidi  have  a  known  market 
value,  and  oftentimes  are  yielding  to  the  owner  at  the  time 
of  appropriation  by  the  public  a  large  and  certain  annual  in- 
come. 

I  do  not  think  it  necessary  to  declare  the  statute  in  ques- 
tion unconstitutional,  in  order  to  hold  that  the  owner  may 
have  pay  in  money  for  his  land  which  he  is  forced  to  surren- 
der to  the  public  use.    The  statute,  if  allowed  to  have  the  con- 
struction for  which  I  contend,  simply  carries  into  effect  the 
constitutional  provision  according  to  its  spirit.     The  con- 
stitution declares  that  just  compensation  shall  be  awarded 
for  property  taken  for  the  public  use,  but  it  has  nowhere 
i^fined  what  shall  be  deemed  just  compensation,  nor  has  it 
P^scribed  any  mode  of  ascertaining  it 

■*^s  was  left  for  the  statute.  And  the  statute  has  provid- 
j^  /imt  the  viewers  or  the  jury  shall  assess  asd  determine 
.  ^.^  much  less  valuable  the  premises  of  the  complainant 
/^^-^ci  be  rendered  by  the  opening  of  the  road,"  etc.  Now,  I  am 
^^.T>X^  to  see  why  it  must  be  held  that  in  ascertaining  "how 
\^.^xcA^  "  less  valuable''  the  premises  would  be,  the  portion  ao- 
-\).ctHy  taken  away  from  the  owner  by  the  public  can  be  paid 
\Qrr    ixi  estimated  benefit  alone. 

^^^^n    the  contrary,  it  set  >ns  to  me  to  be  a  fair  construction 

>{  tixe  provision  to  hold  that  in  all  cases  a  part  of  the  dimin- 

jtxon   of  value  in  the  premises  shall  be  the  cash  value  of  the 

:)Oirtioxi  taken,  and  that  this  must  be  made  good  to  the  owner 

^  <^ask.    For  the  taking  of   a  parcel   of    land     and    per- 

:>®tually  excluding    the    owner    from    the    use    of  it,    is 

I  cleai*  damage  to  the  extent  of  the  value  of  it     Its  loss  to 

^^  o\viier  is  tangible,  and  can  be  valued  to  a  certainty.    The 

'^^p^xisation    for    this    should    also    be    tangible — should 

^  soxxie  equivalent  value,  in  fact,  not  something  resting  in 

•P^cul^tion  and  uncertainty.     I  think    that    a    money    com- 
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pensatiom— a  certain  thing  for  a  obtain  thing — money  for 
land  alone  can  satisfy  the  requirement  of  the  constitution. 

But  when  the  results  of  the  appropriation  of  the  private 
property  to  the  public  use  are  considered  in  determining  the 
diminution  of  value  of  the  premises,  another  feature  is  pre- 
sented; the  matter  is  then  within  the  inhere  of  speculation 
alone,  and  the  estimated  or  speculative  disadvantages  may  be 
met  and  offset  by  speculative. or  estimated  benefits;  and  if 
the  estimated  disadvantages  exceed  the  estimated  benefits, 
this  excess  is  to  be  added  to  the  value  of  the  land  taken,  and 
that  sum,  so  made  up,  is  to  determine  '%ow  much  less  valua- 
ble the  premises  are"  made  by  the  opening  of  the  road. 

I  am,  therefore,  of  the  opinion  that  the  instructionB  asked 
by  appellant  ought  to  have  been  given,  a^d  that  those  given 
contained  error,  and  that  the  judgment  of  the  court  belov 
ought  to  be  xevened. 


A.  J.  KNOTT  and  LEVI  KNOTT,  Appellants,  ▼.  JOS- 
EPH KNOTT,  Respondent 

Findings  bt  thb  Ooubt  nr  a  Scir  —  Wbkn  Conclubivb  ukmt  ibb 
Pasties  in  the  Suit  in  Favor  ov  those  not  Pasiibs, — ^In  &  niH 
for .  a  dissolution  of  a  partnership  and  a  final  accountings  the 
court  found  that  the  indebtedness  of  the  partnership  oonsisted  of 
a  claim  in  favor  of  one  F.,  amounting  to  two  thousand  eight 
hundred  and  fortj-eight  dollars.  The  decree  of  the  court  'provid- 
ing for  a  distrihution  of  the  property  of  the  partnership,  ordered 
that,  "after  the  payment  of  the  said  indebtedness  of  said  partner- 
ship/' the  money  in  the  hands  of  the  receiver  should  be  applied  in 
payment  of  costs  of  suit,  and  the  residue  distributed  between  the 
partners:  Held,  that  such  finding  and  decree  were  oonduaivie  upon 
the  partners  in  a  proceeding  to  enforce  the  paymeat  of  the  two 
thousand  eight  hundred  and  forty-^igfat  dollara,  in  dlseharge  of 
F.'s  claims. 

'Appxal  from  Multnomah  County. 

In  a  suit  between  A.  J.  Knott,  plaintiff,  and  Joaepk  and 
Levi  Knott,  defendants,  to  dissolve  a  partnership,  and  for 
an  Biooounting,  the  court  found  the  indebtedness  of  the 
partnership  to  consist  of  a  claim  for  two  thousand  eight 
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iiundred  and  forigr-eight  dollars  in  favor  of  <me  Foster^  and 
^t  ordered  a  diatribation  of  the  afiaet&  in  a  prescribed  man- 
ner, ^'after  payment  of  said  indebtedness/'  The  respondent, 
Joseph  Knotty  moved  for  an  order  in  the  court  below  direct- 
^1^  the  payment  of  the  two  thousand  eight  hundred  and 
icwrty-ei^  dollars  upon  Foster's  claim,  which  motion  was 
apposed  by  the  other  parties  to  the  suit  The  court  allowed 
'Qie  nooiion,  and  from  its  order  thereon  this  appeal  is  tak- 

JEF^a,  Durham  d  Thonypmm,  B.  W.  Bvngham,  and  H.  T. 
.^£n^ham,  for  appellants. 

JF*<D6ter  was  no  party  to  the  suit  in  which  this  final  order 

Ade,  and  the  only  object  of  a  finding  that  the  assets  of 

was  subject  to  a  daim  of  his,  was  that  the  said  assets 

t  not  be  distributed  among  the  partners  without  the  firm 

being  first  ascertained  and  paid.     It  was  not  oontem- 

by  this  court  that  Foster's  claim  should  be  recognized 

^s^owed,  without  these  appellants  being  given  an  opportu- 

^to  dispute  it  It  would  be  establishing  a  very  dangerous 

:dent    The    fraud    and    connivance    of    an    unscrup- 

partner,    with    a    third    person,    might,    by     this 

deplete    the    assets    of    a    dissolving    firm,    and 

other    partners    be    powerless    to    resist    and  without 

against  the  defrauding  partner,  and  this  court  was 

'^t-fcfc  ^izfcqit  jurisdiction  or  authorily  to  render  such  a  decree.  No 

P^^'*^^^=^ai  can   bind   another  by   any   adjudication,    who  was 

^f"  himself    exposed    to   the    peril    of    being  bound  in  a 

liJca     :x:^anner  had  judgment  resulted  the  other  way.  (Freeman 

^    -^*"xidg.  125;  2  Paine,  6S6;  Clark  v.  Clark,  2  N.  J.  L. 

"*  ^      A  decree  that  money  should  be  paid  to  the  owners  of 

^'     3  ^dgment,  without  stating  who  the  owners  were,  is  objec- 

tiorx  ^>)le.     (De  Wolf  v.  Lang,  1  111.  (2  Gilm.)  679;  Carr  v. 

£o^^^^  7  Dana,  417;  Boberts  v.  Elliott,  3  T.  B.  Mon.  895. 

^     ^^-^ow  V.  Mtddrow,  2  Dana,  386 ;  Riley  v.  WUey,  3  Dana, 

3;  ^      "^^^aylor  v.  Watkins,  4  B.  Mon.  661 ;  Hallett  v.  Hallett,  2 

^S^^,  15 ;  Pratt  v.  Olivn,  3  McL.  27 ;  Campbell  v.  Consalvs, 

-^^^  Y.  616 ;  People  v.  Johnson,  87  Barb.  602 ;  Maihewe  v. 
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'*C.  F.  PUTNAM,  Appellant,  t.  DOtrGBCAS  OOTJKTT, 

BeBpondent 

Mbasubb  or  Damages — ^Establishing  Road. — The  measure  of  daitiftges 
for  land  taken  for  public  use  In  opening  a  piublic  highway  thh>U||^ 
such  land,  is  the  loss. in  vfilue  which  the  land  wiUsustaiB  bj  th» 
opening  of  the  proposed  road. 

ISBK — MAmrEB  OF  EsTiMATUfQ  Loss  IN  Valus. — ^In  determining  this 
question,  the  Ju^  should  estimate  the  value  of  the  land  occupied  by 
tike  road,  the  necessary  exp«nse  of  building  extra,  fences,  and  the 
inconyenience  it  may  be  to  the  remainder  of  the  premises,  and  all 
special  advantages  the  opening  of  the  road  will  confer  upon  the 
premises. 

Idbm. — ^The  advantages  which  tile  proposed  road  will  confer  on  the  prem- 
ises  of  the  claimant  may  be  considered,  not  only  as  a  coinpensatioB 
for  the  increased  fencing  and  imjuiy  to  the- remainder  of  the  land 
not  occupied  by  the  road,  .but  as  a  compensation  of  all  damages 
caused  by  the  opening  of  the  road,  and,  if  they  equal  or  exceed  such 
damages,  the  jury  should  And  against  the  claimant. 

'Coif sTinrnoNALiTT  of  Statuis  Affibiikd. — Section  7,  page  728,  Miseel- 
laaeovs  Laws,  fts  to  the  meaaiire  of  damages  lor  private  properly 
taken  for  a  public  highway,  is  not  unconstitutionaL  (Ptr  Shatiuck, 
J.,  dissenting,) 

Just  Oompenbation  does  not  oonsist  of  Estucatsd  Besnarm.  — 
**Ju8t  Ck>mpensatiOn/'  in  the  meaning  of  the  eonstRniion  Is  the 
actual  value  in  money  of  the  property  taken,  without  aqy  dediictioft 
for  estimated  beneflts  or  advantages  accruing  to  the  owner  from 
the  public  use  of  his  property.  A  part  of  the  diminution  in  value 
of  the  premises  is  the  cash  value  of  the  portion  taken,  and  thai 
should  be  made  good  to  the  owner  in  eash. 

Appeal  from  Douglas  County, 

The  facts  are  stfited  In  the  opinion  of  the  ooort . 

W.  B.  Wiliia,  for  appeUant 

8.  H.  Hazard,  Prosecuting  Attorney,  for  respondent; 

By  the  Court,  Pkim,  C.  J. : 

The  appellant  elaimed  three*  thousand  dollan  as  damages 
for  the  opening  of  a  county  road  through  faifr  prenusea. 

The  viewers  appointed  by  the  county  court  to  assess  th6 
damages  claimed  by  appellant  reported  that  in  their  judg^ 
ment  the  premises  were  of  no  less  value  with  the  road  laid 
out  through  them  than  they  were  without  it;  and  henoe  that 
appellant  was  not  entitled  to  any  damage. 

*  See  25  Am.  Rep.  627. 


^e^  1877]  Khott  v.  Kjtott.  887 

I^dph,  Bronaugh,  Dolph  dt  Simon,  and  W.  W.  Thayer  for 
^spondent: 

•It  is  an  elementary  proposition,  time  and  again  reiterate 

^v  in  the  text  books  and  decided  cases,  that  npon  decreeing  a 

^^ssoJxition  of  copartnership,  there  can  be  no  distribution  of 

^^  ^2-operty  of  the  firm   amongst  the   partners  until  after 

Aajpin^nt  of  the  debts  of  the  concern;  for  it  is  only  as  to 

Tplus  hereafter  that  any  right  of  distribution  exists. 

on  Part.,  sec.  347  and  note,  sec.  850 ;  Colyer  on  Part, 

S6,  820;  Parsons  on  Part,  p.  512,  note  h;  Oeortner  v. 

T^B  of  Canajoharie,  2  Barb.  828;  Trufant  v.  Merrill, 

K  Pr.  581 ;  Origgs  v.  Clark,  88  Cal.  428.) 

ly  be,  however,  that  the  court  will  decline  to  inquire 

lese  circumstances,  or  to  look  beyond  the  transcript 

'fced  on  this  appeal.     If  such  should  be  the  opinion  of 

irt  in  this  particular,  then  we  submit  that,  as  this 

ipt  consists  simply  of  a  copy  of  the  former  decree  of 

irt,  and  of  said  order  entered  in  the  court  below  for 

V)rcement,  the  doctrine  must  prevail  that  everything 

presumed  to  have  been  done  and  shown  which  was 

to  sustain  the   judgment   of   those    courts   in    en-* 

jaid  decree  and  order,  until  the  contrary  appears,  and 

^refore  said  order  will  be  afflhned.     (People  i>.  Best; 

690 ;  Oamum  v.  Pulttj  21  K  T.  647 ;  Ftdton  v.  Ear- 

Or.  61.) 

le  Court,  Mo ABTHim,  J. : 

cause  was  heard  and  determined  by  this  court  at  the 

I.  The  decree  then  entered  shows,  among  otber  things, 

was  found  and  adjudged  "that  the  indebtedness  of 

irtnersbip    consists   of    a    claim    of   W.    H.    Foster 

ices,  amounting  to  twenty-eight  hundred  and  forty- 

-ollara  and  seventy-five  cents,"  and  it  was  decreed  that 

property    of  the    partnership     be    sold;    that    the 

Ls  of  such  sale  be  paid  over  to  the  clerk  of  the  court 

'hieh  the  appeal  was  taken,  and  "thereiifter  distrib- 

-<5cording   to   the   directions   of   this   decree;  that  re- 

Xit  Joseph  Knott  and    respondent    Levi    Knott    each 

one  fourth,  and  that  appellant,  A.  J.  Knott,  receive 

'egon — 22 
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one  lialf  6f  tiie  proceeds  of  the  sale  of  the  partnership 
property  and  money  in  the  hands  of  the  receiver  after  the 
payment  of  the  said  indebtedness  of  said  partnership." 

After  the  mandate  of  this  court  had  been  sent  to  the  court 
below,  that  courts  in  carrying  out  the  decree  on  motion,  or- 
deicid  the  derk  to  pay  over  to  Foster  the  amount  of  his 
claim  as  found  by  this  court,  and  from  that  order  this  appeal 
is  taken.  The  decree  of  this  court  at  the  last  term  must  be 
regarded  as  final  and  conclusive  upon  all  matters  contained 
therein,  including  the  liability  of  the  late  firm  to  Foster.  If 
the  present  appeal  is  sustained  and  the  order  of  the  court 
below  reversed,  the  effect  will  be  to  impeach  or  set  aside  the 
former  decree,  as  to  that  matter  whidi,  in  our  opinion,  would 
oonilict  with  section  377  of  the  code  of  civil  procedure. 
^  In  ordering  the  payment  of  the  first  ascertained  liability 
to  Foster  before  distributing  the  partnership  property  and 
assets,  the  court  below  followed  the  decree  of  this  court,  and 
did  not  err.  It  is  laid  up  among  the  fundamentals  of  the 
law  that  there  can  be  no  distribution  of  the  property  of  a  dis- 
solved partnership  among  the  partners  until  the  debts  are 
paid.  Furthermore,  we  are  of  opinion  that  in  a  suit  for  dis- 
solution of  cc^artnership  the  court  should  ascertain  the 
amount  of  the  indebtedness  o|  the  partnership  as  well  as  the 
value  of  the  partnerdiip  property,  and  the  respective  inters 
est  of  each  partner  therein. 

We  found  that  this  debt  was  due  to  Foster.  Of  course 
such  finding  was  not  conclusive  as  to  him,  for  he  was  not  a 
party  to  the  suit,  but  it  was  conclusive  as  to  the  Elnotts.  By 
accepting  the  amount  found  by  the  court,  Foster  has  abso- 
lutely extinguished  the  only  liability  of  the  late  firm,  and  he 
can  never  be  heard  to  say  aught  against  the  correctness  of 
finding  of  the  court  in  relation  thereto,  and  his  receipt  would 
be  a  perfect  defense  to  the  Enotts  should  he  institute  an  ac- 
tion against  them. 

Decree  affirmed. 
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SAMUEL  RICH,  AppeUant;  ▼.  P.  P.  PALMER,  Reapond- 

ent 

Tax  Bmjm  «-  Who  IUt  Rbdbic  Laud  Boio.-'^  antltk  ft  puty  to  !•- 
deem  land  sold  for  taxes  it  is  not  neeessaxy  that  he  ahoold  own  the 
whole  of  the  premises  sold. 

iDBic. — ^Pabt  OwinEE  Must  Bxdebm  TBM  Wholb. — ^A  person  owning  a 
pari  of  a  tract  of  land  sold  for  taxes  must  redeem  the  whole  traot. 

PiBADING — ^RXDEICFTIONXB'S  BiLL  TO  Sbt  ASXDB  ShSBIFF'B  DEED— WHA^ 

SumdEifT  AxxxoATioN  OF  OwKBBBHiP. — ^Where  a  party  owning  an 
equitable  interest  in  land  has  properly  applied  to  the  sheriff  to 
redeem  land  sold  for  taxes  and  paid  the  delinquent  taxes  and  legal 
charges  and  percentage,  and  receiyed  from  the  sheriff  a  ceriifloate 
of  ftfdeidption,  and  the  sheriil  has  afterwards  given  the  piirebaser 
a  ^deed  under  the  sale  for  taxes;  in  a  bill  to  set  aside  such  deed  it 
is  sufficient  for  the  party  moving  to  set  it  aside  to  allege  generally 
that  he  is  the  equitable  owner  of  a  large  portion  of  the  premises  sold 
and  redeemed,  without  particularly  deeeribing  his  interest  or  tha 
partiealar  part  of  which  he  is  owner. 

Appxai.  from  Douglas  County. 
The  f actB  are  stated  in  the  opinion  of  the  oonrt 
John  EeUoff  and  L,  F.  Mother,  for  appellmt 
W.  B.  Wmis,  for  respondent 

Bj  the  Coort,  Boisx,  J. : 

The  respondent  on  the  eighteenth  day  of  Jnlj,  1874,  pur- 
ehased  the  land  described  in  oomplaint  at  a  sale  of  the  same 
for  taxes.  Afterwards,  the  appellant,  claiming  an  interest  in 
a  portion  of  the  land,  attempted  to  redeem  the  same  from 
this  sale.  He  gaye  the  notiee  and  paid  the  delinquent  taxes,' 
and  took  all  the  steps  necessary  to  redeem  and  reoeiye  a  oeiH' 
tificate  from  the  sheriff  of  Donglas  ooonty  to  the  effect  Hiat 
he  had  redeemed  the  land.  Afterwards,  the  said  sheriff,  on 
the  eighteenth  day  of  July,  1876,  exeonted  in  due  form  to 
the  purchaser,  Palmer,  a  deed  to  the  premises  under  the  tax 
sale  aforesaid.  The  plaintiff  -now  brings  this  suit  to  remove, 
a  doud  from  his  title  by  having  this  deed  canceled  by  a  da* 
oree  of  the  court  of  equity. 

The  main  question  raised  in  the  case  is  as  to  whether  (nt 
not  the  plaintiff  had  such  an  interest  in  the  land  as  to  en- 
title him  to  redeenL     The  allegation  in  his  complaint^  de^ 
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scribing  his  interest  in  the  land^  is  as  follows :,  *  "Samuel  Eich 
complains  of  P.*  P.  Palmer  in  a  suit  in  equily,  and  allies 
that  on  and  before  the  first  day  of  June,  1873,  the  plaintiff 
was  the  equitable  owner  of  a  large  portion  of  the  donation 
land  claim  of  William  Sloan,  in  township  No.  22,  south  of 
range  10,  west  of  the  Willamette  meridian,  in  Douglas  coun- 
ty, Or^;on ;''  this  being  the  land  sold,  aa  aforesaid,  and  re- 
deemed. 

It  is  claimed  by  the  defendant  in  his  demurrer  to  com- 
plaint: 1.  That  the  complaint  does  not  sufficiently  set  forth 
the  interest  of  the  plaintiff,  or  the  extent  or  nature  thereof, 
in  and  to  the  premises  described  in  the  complaint;  2.  That 
it  decs  not  sufficiently  describe  the  portion  or  part  of  said 
premises  to  which  plaintiff  claims  an  interest 

We  think  the  first  objection  is  not  well  taken,  for  he  does 
not  set  out  the  nature  of  his  interest;  he  says  he  is  he  ^'equit- 
able owner,''  which  is  the  highest  equitable  interest^  and  is 
only  subject  to  the  objection  that  it  is  the  statement  of  a  con- 
clusion, and  not  of  the  facts  on  which  the  conclusion  is  based. 
Such  a  statement  might  be  required  if  the  court  was  called 
on  to  settle  the  title  of  parties,  or  in  ordinary  cases  in  equity. 
But  in  cases  of  this  kind,  a  liberal  construction  is  given  to  the 
law  for  the  redemption  of  land  sold  for  taxes  (18  Iowa,  350; 
BlackWell  on  Tax  Titles  423;  10  Peters^  23;  also 
23  Cal.  56,  594),  and  as  this  allegation  that  he  was 
the  equitable  owner,  is  as  broad  in  equity  as  owner 
in  fee  is  at  law,  which  is  held  sufficient  in  an  action  of  eject- 
menty  we  think  it  sufficient  to  show  that  plaintiff  was  entitled 
to  redeem. 

The  second  objection  that  the  complaint  does  not  sufficient- 
ly describe  the  portion  or  part  of  said  premises  to 
which  plaintiff  claims  an  interest^  we  think  is  not  well 
taken,  for  the  reason  that  the  whole  premises  having  been 
sold,  it  was  necessary  to  redeem  the  whole  in  order  to  redeem 
the  part  owned  by  the  plaintiff,  from  the  incumbrance  created 
by  the  sale ;  and  when  the  purchaser  was  paid  back  his  pur* 
chase  money  and  the  percentage  allowed  him  by  law,  his 
right  to  the  whole  premises  became  extinguished,  and  tlie 
plaintiff  became  restored  to  the  interest  which  he  had  before 
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tbe  sale  a^d  his  estate  was  not  enlarged  bgr  the  redemption^ 
nnleas  it  might  be  to  give  him  a  claim  for  oontribution 
against  .the  owner  of  that  part  of  the  premises  not  owned  hy 
the  plaintiff.  We  think,  therefore,  that  the  demurrer  in 
this  case  should  be  overruled  and  the  decree  of  the  circuit 
court  ley^rsed 


THE  STATE  OF  OREGON,  Eespondent,  v.  ISAAC  ' 
BERGMAN  and  A.  W.  BERRY,  Appellants. 

JcnuSDionoir-— A  Surois  Act  hat  Ck)ir8TrrDTB  Mors  thah  Oub  Or- 
FENBi. — ^A  person*  may  by  the  same  act  commit  more  than  one 
crime.  A  city  ordinance  which  provides  for  punishing  an  act  which 
is  already  a  crime  under  the  general  laws  of  the  state,  does  not 
deprive  the  circuit  court  of  its  jurisdiction  to  indict  and  try  per- 
sons who  are  guilty  under  the  ordinance  for  a  violation  of  the 
state  law. 

Indictment — ^Bttt  onk  OmarsE  Chabged,  when. — ^An  indictmenjb  which 
charges  that  defendants  committed  an  act  which  grossly  injures  the 
persons  and  property  of  others,  and  grossly  disturbs  the  public 
health,  and  <^nly  outrages  public  decency^  does  not  charge  more 
than  one  erime. 

KuiSANGB — ^Indictment  vor,  when  Sufsioient. — In  such  an  indictment 
it  is  not  essential  to  charge  that  the  act  committed  was  Injurious 
to  public  morals. 

Appeal  from  Clatsop  County. 

Appellants  were  indicted  for  violating  the  provisions  of 
eection  674  of  the  criminal  code.  Thi&  section  is  recited  in 
the  opinion  of  the  court  The  indictment  ehaiges  them  in 
efFect  with  keeping  a  slanghter-honse  in  the  city  of  Astoria, 
and  there  butchering  cattle,  etc.  It  dbarges  that  the  act  com- 
plained of  ^'grossly  injures  the  person  and  property  of  anoth- 
er,*' and  "grossly  disturbs  the. public  health/'  and  "openly 
oatrages  the  public  decency.*' 

To  this  indictment  defendants  demurred  for  the  reasons 
anbatantially  as  follows :  1.  That  the*  circuit  court  for  Clatr 
sop  county  had  no  jurisdiction  of  the  offense  charged  in  the 
indictment;  the  exclusive  jurisdiction  of  said  offense  being 
Tested  in  the  police  court  of  the  city  of  Astoria;  2.  That 
the  indictment  does  not  state  facts  sufficient  to  constitute  a 
.crime;  8.    That  the  indictment  charges  more  than  one  crime. 
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The  court  below  overruled  the  demurrer,  and  defendants^ 
having  been  convicted  of  the  offense  oharged  in  thd  indict- 
menty  and  fined  fifty  dollars  each,  appeal  to  this  court 

O.  W.  Yacuan,  for  a^^Uant 

Raleigh  8tott,  Prosecuting  Attorney,  for  respondent. 

By  the  Court,  Watson,  J. : 

The  first  objection  made  by  the  demurrer  is,  that  the  ^- 
dusive  jurisdiction  of  the  offense  charged  in  the  indictment 
is  vested  in  the  police  court  of  the  city  of  Astoria.  Snbdivia- 
ion  6  of  section  38  of  "An  act  entitled  an  act  to  incorporate 
the  city  of  Astoria  in  Clatsop  county,  Oregon,"  confers  upon 
the  council  of  the  city  the  right  "to  prevent  and  remove  nui- 
sances." Subdivision  19  of  the  same  section  empowers  the 
council  "to  provide  for  the  establishment  of  market- 
houses  and  places,  and  to  regulate  the  location  and  manage- 
ment of  market-houses,  places,  and  slaughter-houses."  Sec- 
tion 128  of  the  same  act  confers  upon  the  police  judge  of  the 
city  the  jurisdiction  to  try  all  nuisances  defined  by  the  city 
ordinances. 

It  is  claimed  by  appellants  that  the  city  council  did  on  the 
sixth  day  of  December,  1876,  pass  an  ordinance  known  as 
Ordinance  149  which  provides  for  preventing  and  restraining 
nuisances,  within  the  cify  limits,  and  which  also  provides  for 
the  location  and  management  of  slau^ter-houses.  It  is  fur- 
ther claimed  that  the  acts  charged  in  the  indictment  consti- 
tate  no  more  than  the  crime  of  nuisance,  and  are  made  pun* 
ishable  by  the  ordinance  before  mentioned. 

The  indictment  is  for  the  violation  of  section  674  of  the 
oriminal  code.     That  section  provides  as  follows: 

"Section  674.  If  any  person  shall  willfully  and  wrong- 
^  fully  commit  any  act  which  grossly  injures  the  person  or 
property  of  another,  or  which  grossly  disturbs  the  public 
peace  or  health,  or  whidi  openly  outrages  the  public  decency 
and  is  injurious  to  public  morals,  such  person,  if  no  punish- 
ment is  expressly  prescribed  therefor  by  this  code,  upon  omi- 
viction  thereof,  shall  be  punished  by  imprisonment  in  the 
oounty  jail  not  less  than  one  month  nor  more  than  six  months, 
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or  by  fine  not  lees  than  fifty  dollars  nor  more  than  two  hnnl- 
dr©d  dollan.'^ 

^We  do  not  think  that  the  jnrisdicticm  of  the  oiroait  cotirt 
to  indict  and  try  persona  for  offeneeB  under  the  section  of  the 
crixninal  code  just  quoted,  is  taken  away  by  the  provisions  of 
the  act  of  incorporation  of  the  city  of  Astoria,  or  by  the  or- 
dinances passed  in  accordance  therewith.  It  is  true  that  the 
acts  therein  described  constitute  a  nuisance,  and  that  they  vio- 
late a  pdiice  regulation  of  the  city  which  it  had  the  authority 
to  make  and  enforce,  but  they  are  also  a  Tiolation  of  the  crini- 
inal  code  of  the  state. 

JL  person  may  by  the  same  act  commit  more  than  one 

crime ;  he  may  thereby  violate  miore  than  one  statute  or  ordi- 

n&nee.    The  dly  council  had  the  right,  as  a  police  regulation^ 

to  pass  ordinances  in  order  to  prevent  nuisances,  and  the  ci<y 

police  court  had  Ihe  exclusive  jurisdiction  to  try  persons  for 

violating  such  ordinances;  but  such  ordinances  do  not  abro- 

SB.te  the  criminal  code  of  the  state  witibin  the  dty  in  any  ref- 

^P^ct.    When  any  person  is  guilty  of  the  acts  chaiged  in  the 

'^^ctment,  he  may  be  tried  and  punished  in  the  police  court 

^^  city  of  Astoria  for  a  violation  of  the  eity  ordinances, 

J[ff{/  Sm^Ai  trial  and  punishment  will  not  be  a  bar  to  a  prosecu- 

"br  the  violation  of  the  criminal  code  of  the  state. 

think  this  question  is  settled  by  the  decisis  of  ^im 

in  the  8iatt  of  Oregon  v.  Sly,  4  Or.  277.    The  second 

rtf  on  made  by  the  demurrer  is  that  the  indictment  does 

.-fcate  facts  sufficient  to  constitute  a  crime.    In  support  of 

objection  it  is  dainoed,  by  counsel  for  appellant,  that  ihe 

^^^i^2:^3nent  should  have  alleged  that  the  acts  therein  charged 

injurious  to  public  morals. 

do  not  think  the  objection  well  taken.    The  statute  de- 

^5m<3xs      the  crime  thus:    ^1i  any  person   shall   willfully   and 

.^^f'OXB.gfiilly  commit  any  act  which  grossly  injures  the  persoia 

^    par>operty  of  another,  or  which  grossly  disturbs  the  publio 

^3^L«5^  or  health,  or  which  openly  outrages  the  public  decency, 

^^    ig  injurious  to  public  morals,''  etc. 

^^e  think  the  crime  is  complete;  either  if  the  act  "grossly 
'^^nx>e8  the  person  or  property  of  another,"  or  '^grossly  di^- 
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in  favor  of  Thomas  M.  Beed,  and  the  questions  to  be  decided 
in  this  case  concern  the  validity  of  this  judgment  and  sale. 
The  judgment,  after  naming  the  CAse,  is  as  follows : 

"I  do  hereby  confess  judgment  in  this  cause  in  favor' of 
Thomas  M.  Reed,  plaintiff,  for  the  sum  of  two  thousand  eight 
hundred  dollars,  and  authorize  judgm^it  to  be  entered 
against  me  therefor.  This  confession  of  judgment  is  made 
for  the  purpose  of  securing  the  said  Thomas  M.  Eeed  against 
any  liability  which  may  accrue  to  him  in  consequence  of  his 
having  signed  a  bond  as  security  for  me,  bearing  date  the  sev- 
enth day  of  November,  a.  d.  1854,  for  the  sum  of  three  thou- 
sand six  hundred  dollars ;  said  bond  was  given  by  me  as  guar- 
dian of  .the  infant  heirs  of  George  W.  Stewart,  deceased,  to- 
wit  Maiy  Jane  Stewart,  Amanda  Stewart  and  George  W. 
Steward 
''State  of  Oregon,  County  of  Benton,  sai 

''Jacob  Allen,  being  duly  sworn,  deposes  and  says  he  has 
heard  the  foregoing  statement  for  the  confession  of  a  judg^ 
ment  read,  and  knows  the  contaQts  thereof  ,  and  that  the  same 
is  true  of  his  knowledgew 

his 
Jacob  X  Axunr. 
nuudc 

"Subscribed  and  sworn  to  before  me  this  nineteenth  day  of 
January;  1861.  A.  J.  T^atib,  Notary  Public.'' 

The  following  was  indorsed  on  said  statement: 
"Thomas  Beed  v.  Jacob  Allen.  Confession  of  judgment ; 
the  said  Jacob  Allen  having  confessed  judgment  in  favor  of 
Thomas  M.  Beed  for  the  sum  of  two  thousand  and  eight  hun- 
dred dollars.  It  is  therefore  adjudged  that  the  said  Beed 
have  and  recover  of  said  Allen  the  sum  of  two  thousand  eight 
hundred  dollars  and  five  dollars  costs,  this  nineteenth  day  of 
January,  1861.  E.  L.  Pbbham,  Clerk." 

Execution  was  issued  on  this  judgment  on  the  thirtieth 
day  of  August,  and  the  land  in  question  sold  under  the  same. 
The  sale  was  confirmed  in  due  form,  and  a  sheriff's  deed  exe^ 
cuted  to  Beed,  the  purchaser.  Beed  afterwards  conveyed  the> 
Bame  land  to  the  defendant 
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void.  But  if  it  was  void,  as  claimed  by  plaintiff,  the  bond 
is  nevertheless  good.  After  Jacob  Allen  had  gone  forward 
nnder  said  appointment  and  given  the  bc«d,  and  thereunder 
taken  charge  of  the  wards'  property,  his  appointment  for 
want  of  jurisdiction  of  the  court  cannot  tfaereaf t&r  be  called 
in  question.  (20  U.  S.  Dig.  466,  sec.  24;  Hines  v.  MulliM, 
25  Geo.  696;  20  U.  S.  Dig.  470,  sees.  12&-132;  Alston  v.  Ah- 
toTh,  34  Ala.  16 ;  24  U.  S.  Dig.  ?11,  sec.  48 ;  Sebadian  v. 
SryOrTi,  24  Art  447 ;  8  U.  S.  Dig.  208,  sec.  4 ;  Speight  v. 
Kr^ight,  11  Ala.  461. 

Xt  is  a  well  settled  principle  of  law  that  a  party  claiming,' 
Tinder  a  judgment  debtor,  can  not  set  up  against  the  judg- 
ment that  the  debt  for  which  it  was  confessed  was  illegal  or 
void.  {Parker  v.  Rochester,  4  John.  Ch.  829.)  A  confession 
of  judgment  to  secure  against  a  contingent  liability  was  au- 
thorised by  law  at  the  time  said  judgment  wais  obtained.' 
(Terr.  Code,  1854,  p.  98,  sees.  49  and  50 j  8  Waifs  Pra&i. 
688.)  I 

The  statement  and  affidavit  subscribed  by  defendant  being. 

^^  with  the  clerk,  the  statute  thisn  authorized  the  derk  i» 

^'^ter  judgment  thereon ;  thereafter  the  effect  of  the  jiidgmentJ 

^^  the  ptooeedings  thereon  are  the  same  as  other  judgnients. 

'^^  the  said  act  of  entry  bjr  the  derk  is'liie  judicial  action  bfc 

J^  ^?ourt.     (Terr.  Cede,  1864,  p.  90,  sec  51 ;  Lanning  n. 

rfer,  28  Birb.  404;  20  N.  Y.  462;  4  Mo.  40«(.)    A  de- 

3  statement  for  a  confession*  of  judgment  &  good  as  be* 

the  parties,  and  between  &eni  the  judgment  confessed 

.1  and  valid.  '     .  . 

•  ■  ■ 

^  a  levy  and.  sale  of  property,  imder  such  judgment,  is 

ss  against  the  defendant  and  all  other  persons,  except 

^Xi<3^S^>=^^^^t  creditors  existing  and  having  a  lien  upon  the  ptop^ 

eny -     ^MUUr  v.  Earle,  24  N.  Y.  112 ;  Mitchell  v.  Van  Bvren, 

27    T^-   Y.  808;  1  Saw.  246;   Frcem.   on   Judg.,   sec.    557.) 

This     judgment  being  valid  on  its  face,  cannot  be  attacked 

^Uati^Tally.     (MitcheU  v.  Van  Buren,  27  N.  Y.  303 ;  Huifd 

^.  llKyiMkSy  88  Cal.  382 ;  In  re  Price   Fuller y   1   Saw.   246 ; 

J0^1e9€>n  V.  Robins,  16  John.  574;  Lee  v.  Fig,  37  Cal.  386.) 

^iteentions  may  be  issued  on  judgments  by  confession  for  a 

^ntdxigent  liability,  as  in  other  cases.     (Teirr.  Code,  1854, 
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p.  09,  sec.  S2 ;  Civ.  Code,  sec  271 ;  Hopkim  v.  Nehon,  24 
K  Y.  520.) 

If  an  execution  directs  the  levy  of  more  money  than  the 
judgment  calls  for,  it  is  not,  for  that  reason,  void,  but  only 
voidable  as  to  the  excess,  and  cannot  be  attacked  collaterally, 
even  by  the  parties  to  them.  (Hunt  v.  Loucks,  38  CaL  381, 
882 ;  Hibbard  v.  Smith,  60  Cal.  611.)  If  an  execution  issue 
upon  a  confession  of  judgment  for  a  contingent  liability  be- 
fore liability  accrues,  or  for  too  much  money,  the  defendant 
has  his  remedy,  to  set  aside  or  to  amend  at  the  time,  or  to  re- 
cover the  excess  of  the  levy  from  the  plaintiff  in  the  execu- 
tion—and failing  to  do  so  he  is  estopped  after  the  sale. 
(Himt  V.  Loucks,  38  Cal.  382 ;  Miller  v.  Earle,  24  N.  Y. 
Ill;  Hopkins  v.  Nelson,  24  N.  Y.  620;  Jackson  v.  Bartlett, 
8  John.  364;  Voorhees  v.  Bank  of  U.  8.,  12  Curtis  U.  S. 
S.  Ct.  R  197.)  It  is  the  policy  of  the  law  to  uphold  judicial 
sales.  An  order  confirming  a  sale  shall  be  a  conclusive  de- 
termination of  the  regularity  of  the  proceedings  concerning 
such  sale,  as  to  all  persons  in  any  other  action,  suit  or  pro- 
ceeding. (Code  1864,  p.  218,  sub.  4,  sec  293;  Glark  v.  Loch- 
wood,  21  Cal.  225 ;  Mathews  v.  Eddy,  4  Or.  234.)  The  sber- 
i£Ps  deed  is  in  due  form  and  the  judgment,  execution  and 
sale  being  regular  and  valid,  th^  defendant's  title  to  the  land 
in  question  is  therefoie  good —  for  defendant's  title  rests 
only  on  the  judgment,  execution,  sale  and  deed.  (Clark  v. 
Lockwood,  21  Cal.  224;  Cloud  v.  El  Dorado  County,  12  Id. 
133;  Blood  v.  Light,  38  Id.  662.) 

By  the  Court,  Boise^  J. : 

On  the  trial  in  the  court  below,  the  defendant  not  only 
produced  in  evidence  this  judgment  and  the  proceedings  of 
the  sale  under  it,  but  the  bond  mentioned  in  the  judgment 
and  the  proceedings  in  the  probate  court,  which  required 
the  execution  of  the  bond.  All  these  proceedings,  and  the 
judgment  and  proceedings  under  it,  were  objected  to  by  the 
plaintiff. 

The  first  question  presented  which  we  will  consider  is. 
whether  the  judgment  is  valid  on  its  face,  it  being  given  for 
a  contingent  liability  on  a  guardian's  bond.      It   is  claimed 
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by  the  appellant,  that  as  tixe  circuit  court  cannot^  in  the  first 
instancey  declare  that  a  liability  has  accrued  on  a  guardian's 
bond  (that  person  being  in  the  probate  court);  a  judgment 
by  confession  in  the  circuit  court  cannot  be  given  in  such  a 
case,  and  that  the  statute  authorizing  judgments  by  con- 
fession does  not  extend  to  contingent  liabilities  of  this  na- 
tore* 

This  question  depends  entirely  on  the  construction  of  the 
statute,  which  provides  that  this  confession  of  judgment  may 
be  given  '%  secure  any  person  against  contingent  liability 
on  behalf  of  the  defendant  in  such  judgment"  This  statute 
is  general,  and  does,  we  think,  embrace  this  kind  of  a  co«i- 
tingent  liability.  The  liability  spoken  of  and  provided  for 
by  the  statute  may  be  one  which  is  not  ascertained  or  fixed 
by  any  court^  and  the  sum  confessed  therefor  is  asserted  by 
the  parties  to  the  judgment,  and  the  judgment  became  a  lien 
on  the  land. 

The  second  question  is  can  fueb  a  judgment  be  enforoed 
by  execution.      This  must  depend  on  the  statute.      Section 
240  of  the  code,  defines  a  judgment  to  be  '^the  final  detest 
mination  of  the  rights  of  the  parties*''    When  it  is  for  mcmejf 
as  in  this  case,  it  is  adjudged  that  plaintiff  have  and  recover 
of  defendant  a  certain  sum ;  where  the  judgment  is  by  con- 
fession, the  parties  fix  the  sum  due  or  to  become   due,    or 
the  contingent  liability,  and  fix  it  in  the 'judgment,  and  if 
there  is  no  provision  in  the  judgm^ent  for  the  stay  of  execu- 
tion, the  plaintiff  can  have  execution  as  provided  in  section 
271  of  the  code,  unless  the  judgment  be  payable  by  install- 
ments, which  is  provided  for  in  section  247.     And  we  think 
judgments  by  confessions  are  subject  to  the  same  rule  as'  to 
ihe    issuance   of  execution    as    other  judgments,  except  as 
otherwise  provided.       If  other  proceedings   are   to   be    had 
before  the   liability  attaches,   then  the  judgment  is  not  a 
final  determination  of  the  rights  of  the  parties,  and  it  not  a 
final     judgment.     We    think    the   judgment   by    confession, 
when  rendered  under,  the  provisions  of  the  statute  is  a  final 
jiidgmient,  and  is  liable  to  be  enforced  as  other  judgments. 
In  the  argument  it  was  not  insisted  that   the    proceedings, 
after  the  issuing  of  the  execution,  were  so  irregular  as  to 
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By  the  Court,  Pmm,  C.  J. : 

This  was  an  action  in  which  appellant  sought  to  obtain 
a  judgment  upon  two  promissory  notes  made  by  respondent 
as  surety,  and  H.  Boyd  as  principal,  for  the  sum  of  four 
thousand  dollars. 

Bespondent  for  answer  to  the  complaint  of  appellant, 
alleges  that  on  the  second  day  of  February,  1876,  said 
Boyd  requested  respondent  to  become  his  surety  on  the 
notes  in  question,  representing  to  respondent  that  he  wished 
to  raise  said  sum  of  money  by  loan  to  use  in  his.  business 
as  a  broker,  and  that  respondent,  for  the  purpose  of  aiding 
said  Boyd  to  raise  said  sum  of  money,  signed  the  notes  in 
question  in  blank  as  to  date  and  name  of  payee,  as  aocom- 
dation  maker.  Said  notes  were  then  delivered  by  respond- 
ent to  said  Boyd,  who  agreed  to  fill  up  the  blanks  as  of 
the  proper  date,  and  insert  the  name  of  the  person  or  payee 
of  whom  he  should  borrow  the  money.  And  respoiident 
alleges,  that  said  Boyd  wrongfully  and  fraudulently  filed  up 
the  blank  as  to  the  date  and  inserted  the  names  of  B.  W. 
Morris  as  payee,  and  erased  from  said  note  the  words  after 
maturity  and  inserted  in  lieu  thereof  the  words  ''from 
date,"  That  said  alterations  were  made  after  said  notes 
were  signed  by  respondent  and  before  they  were  delivered 
to  said  appellant  That  no, consideration  passed  from  said 
appellant  to  said  Boyd.  That  said  appellant  had  due  notice 
of  all  such  matters  and  things.  And  that  all  of  said  alte^ 
ations  fpid  changes  were  made  without  the  consent  or  knowl- 
edge of  respondent 

The  evidence  given  at  the  trial  tended  to  show  that  the 
notes  were  made  and  signed  within  the  months  of,  January 
and  February,  1876.  That  Boyd  was  principal  and  Perkins 
surety.  That  at  the  time  the  notes  were  signed  no  payer 
was  inserted  and  the  dates  were  left  blank.  That  these 
blanks  were  filled  up  by  Boyd  before  delivery  to  appellant 
That  there  was  no  actual  delivery  to  appellant,  until  about 
the  middle  of  March,  1876,  prior  to  which  time  Boyd  had 
become  a  bankrupt,  but  that  prior  to  said  bankruptcr^,  in 
the  early  part  of  February  of  said  year,  Boyd  had  placed 
said  notes  in  a  pigeon-hole  of  his  safe,  wherein  he  kept  the 
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papers  of  said  appellant  apart  from  his  owb^  said  pigeon- 
hole being  reserved  hj  said  Boyd  as  a  safe  deposit  for  the 
papers  of  said  Morris.  That  at  the  time  the  said  notes  were 
made,  the  said  Boyd  represented  to  said  Perkins  (and  there- 
by procured  his  signature) ,  that  he  desired  to  raise  money 
upon  the  same,  and  that  he  intended  to  negotiate  the  same, 
and  that  thereupon  said  Perkins  left  the  notes  so  signed  in 
blank  in  the  possession  of  said  Boyd.  That  said  Boyd  had 
for  some  years  prior  to  the  making  of  said  notes,  been  the 
agent  of  appellant,  Morris>  for  the  loan  of  money;  that  he 
had  had  in  his  possession  four  thousand  dollars  which  he 
had  so  loaned.  That  several  timies  he,  Boyd,  had  changed  the 
form  of  the  instrument  and  had  kept  the  interest  paid  up  to 
said  appellant,  who  was  himself  ignorant  of  the  particular 

.form  of  investment.  That  on  these  three  notes  the  interest 
was  paid,  on  the  jSrst  one  to  the  tenth  day  of  January,  1876, 
and  on  the  second  one  to  the  fifteenth  day  of  November, 
1875.     That  said  Boyd  had  told  appellant  sometime  in  the 

'nw)nth  of  January,  18Y6,  that  he  would  either  pay  him  the 
four  thousand  dollars  in  money,  or  would  give  him  the  in- 
dorsement of  respondent  for  the  same.  That  appellant  was 
imder  the  impression  that  the  sums  of  two  thousand  dollan 
each  were  invested  upon  mortgage  security,  and  that  he  so 
thought  until  the  actual  delivery  to  him  of  said  note&  That 
they  were  sent  to  appellant,  at  his  residence,  inclosed  in  an 
envelope,  by  a  nuessenger  deputed  by  Boyd  for  that  purpose. 
That  appellant  had  received  no  other  consideration  or  satia- 
faction  whatever  for  the  said  sum  of  four  thousand  dollars 
so  left  by  him  with  Boyd  for  investment.  That  said 
Boyd,  in  delivering  said  notes  to  appellant^  designed  and 
proposed  to  pay  off  and  disdiarge  thereby  his  said  indebted- 
ness to  appellant,  and  that  no  part  of  said  notes  had 
been  paid,  except  the  interest  as  aforesaid.  This  was  the 
evidence,  and  the  whole  thereof  appertaining  to  the  ques- 
tion of  agency  of  said  Boyd,  either  as  to  Morris  or  Per^ 
kins,  to  the  making  of  the  said  notes  and  to  the  deliv- 
ery  thereof.  .  _ 

The  court  then  charged  the  jury  as  follows:    ^TTpon  the 
misappropriation  of  the  notes  it  will   be  necessary  to   oon- 
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uder  the  relation  which  Bojd  Bustained  in  &is  transaction 
bo  Morris.  It  ia  claimed  that  Boyd  in  these  matters  with 
Perkins  was  Morris's  agent  Whether  he  was  or  not^  I 
mbmit  as  a  question  of  fact  for  you  to  find.  In  thia  case, 
if  Boyd  was  agent  for  the  appellant  in  procuring  the  signa- 
:ure  of  respondent  to  thede  notes^  the  appellant  is  chargeable 
^ith  the  knowledge  which  Boyd  had  of  all  the  matters  here 
illeged  and  proven  as  matters  of  defense,  whether  he  actually 
aiew  of  them  or  hot.*' 

It  will  be  seen  that  (lie  court  submitted  to  the  jnry  the 
question  of  fact  as  to  whether  Boyd  was  the  agent  of  ap* 
>ellant  in  procuring  the  signature  of  respondent  to  the  notes 
n  question.  This  die  appellant  claims  was  error  on  the 
^und  that  there  was  no  evidence  submitted  at  the  trial  tend- 
ng  to  show  that  fact.  We  have  examined  the  evidence  re- 
sited  in  the  bill  of  exceptions  very  carefully  with  a  view 
x>  ascertain  whether  there  was  any  such  evidence  sub- 
nitted  to  the  jury  on  said  trial,  and  we  find  it  contains 
lo  such  evidence,  consequently  we  think  it  was  error  in  the 
x>urt  to  submit  that  question  to  the  jury. 

We  cannot  presume  that  there  was  other  evidence  before 
he  jury  on  that  question,  for  the  reason  that  it  is  stated  that 
he  bill  of  exceptions  contains  the  whole  of  the  evidence  ap- 
)ertaining  to  the  question  of  the  agen<7  of  Boyd,  either  as  to 
Morris  or  Perkins  in  the  making  of  said  notea  Having  come 
o  the  conclusion  that  Ibe  court  below  erred  in  submitting 
his  question  of  fact  to  the  juiy  in  the  absence  of  any  evi- 
lence  on  that  question,  the  judgment  must  be  revexeed  and 
emanded  to  the  court  below  for  a  new  trial 

Judgment  reversed. 


JAMES -B.  STEPHENS,  Respondent,  v.  SCHOOL  DIS- 
TRICT NO.  21,  MULTNOMAH  CO.,  Appellants. 

LBSBSSMKNTS— iNDBBTSDlfaSS    HAT    BE    DeDVOTBD    nOU    ASSBISXBfIB 

roB  SoHOOL  PuBVOSBS. — Taxable  property,  within  the  meaning  of 

the  statute  which  authorizes  the  levy  of  taxes  by  school  districts^ 

ia  that  property  which  persons  within  the  district  own,  exclusive 

of  {ndc3>tedness.    The  clerks  of  school  ■  districts,  in  making 

menti,  must  f oUoir  the  general  law  govBinxng  asseeaora. 
6  Oregon — 23 
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Appsai.  from  Multnomiah  County. 

The  facts  are  stated  in  the  opiniofo* 

Chude  Thayer,  for  appellants. 

H.  T.  and  E,  W.  BingJuun,  for  respondent 

By  the  Court,  Mo  Abthub,  J. : 

The  appellants  are  the  officers  of  Sdiool  District  No.  21^ 
in  Multnomah  county.  At  the  annual  meeting  of  the  qual- 
ified voters  of  said  district,  in  April,  1876,  there  was  levied 
a  school  taz  of  two  mills  on  the  dollar  upon  the  taxable  prop- 
erty therein.  Bespcmdent  was  the  owner  of  certain  real  prop- 
erty in  said  district,  of  the  value  of  forty-six  Aousand  four 
hundred  and  fifty  dollars,  and  was  indebted  within  that  dis- 
trict in  the  sum  of  two  thousand  dollars,  aod  outside  thereof, 
but  within  the  state,  about  fifty-four  thousand  dollars.  He 
applied  to  the  directors  to  have  aU  said  indebtedness  de- 
ducted from  his  assessment,  which  request  was  denied.  These 
facts,  in  an  agreed,  statement,  were  presented  to  the  oourt 
below,  where  it  was  decided  that  said  indebtedness 
should  be  deducted.  From  that  decision  this  appeal 
is  taken.  The  question  for  decision,  therefore,  is:  Can 
indebtedness  within  the  state  be  deducted  from  the  valuati<m 
of  the  personal  and  real  property  of  the  resident  of  a 
sdiool  district,  by  the  clerk  of  the  district  who  is 
making  an  assessment  of  the  property  in  his  district, 
upon  which  a  tax  has  been  levied  in  the  manner  prescribed  by 
lawf  By  legislative  enactment,  it  is  made  the  duty  of 
the  derk  of  a  school  district,  whenever  a  tax  is  levied  by 
the  district,  to  make  an  assessment  of  all  the  taxable  property 
therein,  and  deliver  the  assessment  roll  to  the  directors  (Miss. 
Laws,  chap.  4,  sec.  54,  subd.  3),  whose  duty  it*  in  turn  be- 
comes to  examine  and  correct  the  same,  and  to  issue  warrants 
upon  which  the  taxes  are  to  be  collected.  (Id.  sea  87,  sabde.. 
2,  8.)  It  is  because  the  act  of  October  29,  1878,  relating  to 
common  schools,  in  which  the  sections  and  subdivisions  cit- 
ed above  are  found,  does  not  in  direct  terms  pro- 
vide   for    the    deduction  of  indebtedness,  that  appellant^ a 
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coimBel  argue  that  siidi  deduction  cannot  be  legally  allowed. 
It  is  true  there  is  in  the  act  no  provision^  directly  declaring 
that  indebtedness  may  be  deducted,  nor  is  there  any  provision 
setting  forth  in  detail  the  maimer  in  which  the  assessment 
is  to  be  made. 

All  that  there  is  on  this  latter  subject  is  contained  in  sec- 
tion 64,  above  referred  to,  which  simply  contains  an  enumera- 
tion of  the  duties  of  the  derk.  That  officer  is  authorized 
''^to  make  an  assessment  of  all  the  taxable  properly''  in  his 
district  What  is  taxable  property  i  In  answering  this  ques- 
tion, it  is  obvious  that  we  should  consider  all  the  laws  of  k 
general  character  upon  the  subject  of  assessments  land  collec- 
tion of  taxes,  for  the  rule  of  construction  is  that  all  statutes 
in  pari  materia  must  be  so  construed  as  that  proper  effect 
may  be  given  to  the  provisions  of  each  enactment.  Applying 
this  rule,  we  must  construe  the  sections  and  subdivisions  cited 
in  connection  with  the  general  laws,  in  relation  to  the  assessr 
ment  of  property  and  collection  of.  taxes  for  state  and  county 
purposes.  For  such  purpose  the  amount  of  taxable  property 
is  that  which  a  person  owns  in  excess  of  his  indebtedness,  for 
it  is  the  ^'duty  of  the  assessor  to  deduct  the  amount  of  inr 
debtedness  within  this  state,  of  any  person  assessed,  from  the 
amount  of  his  or  her  taxable  property.''^  (Miss.  chap.  67, 
•sec  16.)  There  being  no  other  or  different  methods  provided 
for  making  assessments  in  sdiool  districts,  the  clerks  thereof 
must  follow  the  provisions  of  the  general  laws  governing  as- 
sessora.  and  deduct  indebtedness  within  the  state,  so  that  the 
taxes  may  be  collected  from  what  the  general  laws  have  in 
effect  declared  to  be  taxable  property— the  amount  which 
one  owns  over  and  above  his  indebtedness  within  the 
atate. 

From  Hiese  views  it  follows  that  the  question  presented 
must  be  answered  in  the  affirmativBy  and  the  judgment  of  the 
court  below  affinned. 
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T.  W.  MAEJSH,  Respondent,  v.  J.  C.  TRULLnTGER,  Ap- 
pellant 

ffnosNOE— Action  vob  Damagks. — In  an  action  for  damafea  for  flowing 
plaintiff  by  back  water,  caused  by  defendant's  dam,  it  is  competent 
for  the  plaintiff  to  show  the  condition  of  the  land  flowed,  and  %»hat 
it  would  cost  to  clear  it  and  put  in  cultivation. 

IUBM.^ — PlaintAr  may  prove  that  his  land  has  been  so  injured  as  to  im- 
pair its  future  value. 

Damages — Oyerflowihq  Land. — Plaintiff  may  recover  damages  for  in- 
jury occasioned  by  the  back  water  percolating  through  the  soil  and 
rendering  his  land  swampy. 

Nuisance — ^Abatement  of  in  Action  ion  Dahagusi — When  in  an  mo- 
tion for  a  nuisance  the  plaintiff  recovers  damages^  he  may  baTe  m 
warrant  to  have  the  nuisance  abated. 

Appeal  from  Washington  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

T.  H.  Tongue,  Dolph,  Brorumgh,  Dolph  d  Simon,  for  ap- 
pellants. 

The  case  stated  in  the  complaint  is  that  defendant's  dam 
has  obstructed  the  waters  of  the  creek  in  their  natural  flow, 
and  caused  them  to  flow  back  and  overflow  plaintiff's  land. 

The  court  authorized  the  jury  to  take  into  consideration 
damages^  claimed  to  have  resulted  from  water  percolattng 
from  the  creek  underground  into  the  lakes  and  upon  the  low 
lands  of  plaintiff,  between  whidi  and  the  creek  there  were 
high  ridges  of  land. 

The  two  cases  are  entirely  different,  and  a  man  summoned 
to  answer  to  the  one  ought  not  to  be  called  upon  at  the  trial 
to  meet  and  refute  the  other.  Whether  the  water  in  those 
lakes  and  upon  those  low  lands  originated  or  were  increased 
in  quantity  by  percolation  from  the  creek,  might  be  largely 
matter  of  opinion;  or  the  question  might  depend  upon  the 
testimony  of  witnesses  familiar  with  appearances  at  those 
localities,  both  prior  and  subsequent  to  the  time  of  the  erec- 
tion of  the  dam;  whilst  the  question  as  to  what  lands 
were  overflowed  by  back  water  from  the  dam  was  one 
patent  to  every  observer.  Defendant  was  bound  to  be  pre- 
pared with  testimony  to  meet  the  latter  proposition,  but  to 
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allow  plaintiff  to  make  his  case,  in  -whole  or  in  part,  upon 
the  former,  was  to  take  defendant  by  surprise,  by  calling 
upon  him  to  meet  an  issue  not  tendered  in  the  pleadings. 
{Edge  v.  Penfnberton,  12  M.  &  W.  :l  86 ;  Martm  v.  OUham,  7 
Adolph  &  Ellis,  540 ;  Merle  v.  EascaU,  10  Mo.  407 ;  Long  v. 
Doxey,  60  Ind.  385 ;  PixUy  v.  Clark,  82  Barb.  268.) 

On  the  trial  plaintiff  was  allowed  to  introduce  testimony 
against  the  objections  of  defendant,  to  prove  the  yearly  value 
per  acre  of  the  land  in  question,  if  cleared  and  drained ;  the 
expense  of  clearing  the  uncleared  part,  and  the  cost  of  drain- 
ing, if  the  creek  had  been  left  in  its  natural  state. 

Plaintiff's  right  to  recover  should  be  restricted  to  the  ac^ 
tual  loss  sustained  by  him  in  being  deprived  of  the  use  of  the 
land  in  its  present  condition  as  wild,  timbered  or  unimproved 
land.  To  allow  witnesses  to  estimate  the  cost  of  draining  the 
land  and  of  clearing  it  up  so  as  to  make  it  fit  for  cultiva- 
tion, and  then  to  estimate  its  probable  value  per  annum 
thereafter  for  ccdtivation,  is  a  violation  of  the  rule  against 
allowing  speculative  damages.  (MeOuire  v.  Ormni,  1  Dutch- 
«r,  N.  J.  356 ;  Ivey  v.  McQueen,  17  Ala.  408 ;  Jones  v. 
Gooday,  8  M.  &  W.  146 ;  Walrath  v.  Bedfield,  11  Barb.  868 ; 
Biehardson  «.  Northrup,  66  Id.  86 ;  Clark  v.  N.  &  M  Co.,  6 
Nev.  208.) 

It  is  established  bj  the  authorities  that  a  person  whose 
lands  axe  injvriously  affected  by  backwater  from  a  millpond 
has  no  right  to  ask  to  abate  any  portion  of  the  height  of  the 
dam,  except  so  much  only  as  is  neoessaxy  to  relieve  the  land 
from  injury.    In  an  action  of  this  character,  if  the  plaintiff 
designs  asking  for  relief  in   the  nature   of  abatement^   he 
ahould    take    the   verdict    of    the    jury    as    to  the   pro- 
portion of  the  height  of  the  dam  necessary  to  be  removed 
in  order  to  his  relief.     This  might  readily  have  been  done 
hy  special  verdict^  without  which,  as  we  submit,  there  is  noth- 
ing upon  which  to  base  such  judginent  as  was  granted  by  the 
oourt   below   on   plaintiff's   motion.     We    think  it   seM-evi- 
dent  that  upon  a    general  verdict  for  damages  only,  such 
as  'waa  found  in  this  ease,  plaintiff  would  have  no  right  to 
ask  the  court  to  tear  out  the  entire  dam,  and  ruin  pnmifl^|L 
worth  perhaps  thousands  of  dollars,  to  relieve  half^MHj^P 
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acres  of  swamp  land  from  overflow^  unless  tihis  were  absolutely 
essential  for  the  purpose.  And  if  the  whole  dam  may  not  be 
destroyed  needlessly^  neither  may  any  part  of  it;  and  what 
part  is  necessary  to  be  removed  is  a  question  directly  in- 
volved in  the  case,  and  one  upon  which  the  defendant  is  as 
much  entitled  to  have  the  jury  pass  as  he  is  to  have  tfaem 
decide  upon  the  qiuintum  of  damages,  before  any  judgment 
is  rendered  against  him.  (Angell  on  Watercourses,  sees.  389, 
390;  Oates  v,  Blincae,  2  Dana,  168;  Moffett  v.  Brewer,  1 
Oreene,  348 ;  Heath  v.  WUliams,  25  Maine,  209 ;  Oreai  FaU$ 
Co.  V.  Worgter,  15  N.  H.  489 ;  Wright  v.  Moore,  88  Ala.  K 
S.  598.) 

While  the  overflowing  of  the  land  of  another  by  the 
erection  of  a  mill-dam  without  license,  has  been  treated  as 
the  creation  of  a  private  nuisance,  r»nediable  by  action  to 
abate  it,  or  by  suit  to  enjoin  it,  yet  such  erections  being  some- 
what in  the  nature  of  a  public  benefit,  have  in  many  instanoes 
received  from  legislatures  and  courts  such  favor  and  prir- 
ileges  as  are  scarcely  consistent  with  their  classification  as 
nuisances.  In  some  of  the  states  laws  have  been  passed  an* 
thorizing  the  condemnation  of  the  lands  to  be  flowed.  (7  J. 
J.  Marsh,  248;  1  A.  K  Marsh,  689,  6  IT.  &  D.  899;  MiUs, 
sees.  57,  60,  67,  74.) 

In  16  WiSb  692,  it  was  held  that  after  long  enjoyment  of 
the  privilege  by  the  mill  owner,  though  without  legal  ri^t^ 
equity  will  interfere  in  his  behalf  to  prev^mt  the  destruction 
of  his  water  power  without  which  h&  mill  is  valueless.  While 
we  have  no  similar  statute  in  Oregon,  and  such  equita- 
ble feature  of  the  case  cannot  be  considered  by  this  court 
on  this  appeal,  yet  tiie  fact  that  such  consideration  is 
(elsewhere  extended  to  property  of  this  kind  tends  to  justify 
our  position  that  respondent  should  be  jealously  limited  to 
his  strict  legal  rights,  and  a  technical  adherence  to  the  roles 
of  evidence  and  law  sh6uld  be  demanded  of  him,  in  his 
effort  to  destroy  the  value  of  appellant's  mill  by  cutting 
off  his  water  power,  in  order  that  opportunity  may  be 
afforded  respondent  to  drain  half  a  doeen  acres  of  natural 
marsh. 
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T,  J?,  Han^y  and  CaUin  &  Kitten,  for  respondent 

The  court  instructed  the  jury  that  if  they  found  that 
ome  part  of  the  plaintiff's  land  mentioned  in  the  com- 
>laiiit^  was  overflowed  or  saturated  by  the  water  thrown 
>ack  by  the  dam,  and  plaintiff  in  good  faith  sought  to  im- 
>rove  the  same,  and  was  prevented  by  the  said  water,  then 
he  plaintiff  is  entitled  to  recover  the  net  value  of  the  use 
►f  the  land,  or  what  it  would  have  been  worth  per  year  had 
he  impiovements  been  made,  which  the  stat6  of  the  water 
prevented ;  but  Ihat  he  was  not  entitled  to  recover  for  the  use 
>f.  the  Ifind  as  if  it  were  improved,  unless  h^  attempted  to  im- 
>rove  it,  and  was  prevented  by  the  wrongful  acts  of  the  de- 
endaxit. 

The  only  triable  issue  in  this  cause  was  the  measure  of 

damages,  and  on  this  question  the  rulings  of  the  court  on 

^mission  of  testimony,  and  the  charge  to  the  jury  furnished 

^^  correct  rule.    Testimony  was  properly  admitted  as  to  the 

^^e  of  the  use  of  the  lands,  both  in  an  improved  and  unim-^ 

^"^ed  conditibn^  and  also  what  was  necessary  to  improve 

4^^   lands  in  order  to  furnish  proper  data  for  the  jury  to  es- 

:^  the  damages  sustained  by  plaintiff.    Plaintiff  having 

his  til3e  to  the  lands  alleged  to  be  injuriously  affected 

.id  dam,  and  the  defendants  having  failed  to  prove  any 

right  to  flow  said  lands,  the  plaintiff  is  entitled  'to 

oial  damages  in  any  event.     (3  Kent.  440;  Sedg.  on 

►.  of  Bam.  47.)     The  order  directing  the  abatement  of 

idant's  dam,  was  according  to  the  statutory  provision  in 

cases.     (Civ.  Code,  sec.  830.) 

the  Court,  Boisx,  J. : 

is  action  was  brought  to  recover  damages  for  a  nuisance 

^  have  the  same  abated.     The  plaintiff  alleges  that  he 

«  owner  of  land  in  Washington  county,  through  which 

ek,  called  Dairy  Creek,  flows;  that  defendant  owns 

On  creek  below  him,  and   has  built   and   maintains   a 

on  said  creek,  which  causes  the  waters  of  the  creek  to 

Iwck  and  overflow  his  land. 

e  defendant  admits  that  he  maintains  the  dam  to  use 
to  run  his  mills,  and  does  not  deny  but  that  the  waters 


( 


^a. 


I 


360  Mabsh  v.  Tbuixxngss.  f  6  Or^on 

are  thereby  made  to  flow  back  and  overflow  lihe  land  of  the 

plaintiff,  but  denies  the  damage;  .and  by  a  separate  answer 

claims  a  right  to   flow   said  land  by  pre-emption,   which 

separate  answer  is  denied  by  the  plaintiff.     On  the  trial  of 

the  case  by  the  court  and  a  jury,  the  plaintiff  offered  testi- 

m<my  tending  to  show  the  value  of  the  overflowed  land  for 

cultivation,  how  much  it  would  cost  to  ditch  the  same  so  as 

to  drain  it,  and  generally  what  it  wotdd  cost  to  prepare  this 

i.  land  for  cultivation,  and  what  the  use  of  it  would  be  worth 

.^  per  acre  per  year;  'wfhen  so  prepared  for  cultivation.     This 

W  testimony  objected  to  by  the  defendant  as  incompetent,  but 

the  court  overruled  this  objection  and  admitted  the  evidence. 
This  evidence  was  offered  to  show  how  much  the  plaintiff 
had  lost  by  being  deprived  of  the  use  of  his  land. 

It  is  claimed  that  such  damages  are  too  remote  and  spec- 
ulative^ and  can  afford  no  proper  criterion  from  which  to  es- 
timate the  damages  which  the  plaintiff  had  suffered.  We 
think  this  evidence  was  properly  admitted.  Suppose  this 
land  had  been  prairie,  which  only  needed  to  be  fenced  and 
plowed  to  be  made  ready  for  grain  and  the  plaintiff  was  about 
to  utilize  it  in  that  way,  and  was  pievented  by  this  act  of  the 
defendant^  in  causing  the  water  to  flow  over  it  Theone  can 
be  no  question  but  plaintiff  could  show  what  the  land  would 
have  been  worth  to  him,  and  to  estimate  this  value  properly, 
the  jury  could  take  into  consideration  the  condition  of  the 
land.  There  is  no  way  to  show  the  value  of  the  use  of  land, 
except  to  show  its  condition,  and  the  expense  of  putting  it  in 
a  condition  to  be  used,  if  any  such  expense  is  necessary,  and 
whatever  expense  is  necessary  would  abstract  from  its  value 
and  lessen  the  damages,  and  be  beneficial  for  the  defendant. 
And  evidence  tending  to  show  impediments  to  the  easy  util- 
ization of  the  land  might  be  offered  by  the  defendant  to  nodti- 
gate  the  damages. 

We  think  also  that  it  was  competent  for  plaintiff  to  show 
to  the  jury  that  the  flowage  had  so  injured  the  land  that  it 
would  impair  is  future  fertilily.  It  is  also  claimed  that  it 
was  error  to  allow  plaintiff  as  to  costs  of  draining  this  land, 
because  there  was  no   allegation   in    the    cconplaint    that 
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;>lamtifi  was  injured  by.  the  water  per<x>latiiig  through  the 
^oil  and  making  it  wet  and  awampy. 

Xhe  complaint  says  that,  the  datn  of  the  defendant  causes 

he  i^ater  to  flow  back  and  overflow,  and  this  is  not  denied, 

^  it  is  admitted  that  this  water  did  flow  back  and  overflow 

h^    plaintiff's  land,  but  it  is  denied  that  said  flowage  was 

^^y  damage.    To  ascertain  the  damages  it  was  proper  for  the 

^^dition  of  this  land  to  be  given  to  the  jury,  whether  it  was 

naturally  dry  or  swampy.     If  it  had  been  dry,  the  plaiu- 

iff  oould  have  used  it  without  draining  it;  if  swampy,  he 

how  the  jury    that    he    could  have  drained  it  and  made 

t  arailable  had  it  not  been   for  the  flowage.    It  might  be 

Aat  iittle  expense  would  have  been  sufficient  to  put  it   in 

oj2<Iiti<^n  for  cultivation,  and  the  land  been  very  valuable 

^d  tJ%e^  flowage  not  interfered.    And  when  the  jury  were  ad- 

^^<2    b^  the  testimcttiy  as  to  the  expense  of  draining  and 

^*  ^^  ' '^^  this  land  they  could  form  an  intelligent  judgment  of 

•omit  of  damage  the  plaintiff  had  sustained  in  being  de- 

*'^^<i    of  its  use. 

^^     "^«^^s  insisted  by  the  defendant  in  the  circuit  court  that 

^^    X^^^XQtiff  could  not  recover  under  the  pleadings  in  this 

ase    f  c>:^r  any  damages  caused  by  the  back  flow  of  the  water, 

Bless    :£-jj  ^j|g  jjjgjj  enough  to  overflow  the  banks  of  the  creek ; 

hat    ia^    jf  i\^^  ijadt  water  caused  the   water    to    percolate 

hrc>\:i.^j^  the  soil  and  render  it  wet  and  swampy,  such  injury 

oulcl    'M:x^t  be  considered  by  the  jury,  and  defendant  excepted 

^  *^^    i  distraction  of  the  court,  submitting  this  matter  to  the 

«^      complaint  alleges  that  the  damages  were  caused  by 

^^>ta  oi  defendant,  causing  the  water  of  the  creek  to  flow 

^Xid  over  the  land  of  the  plaintiff,  and  this  allegation  is 

^^^ied  by  the  owner  and  therefore  must  be  taken  as  oon- 

^^  •    and  this  allegation  is  broad  enough  to  include  any 

s  which  is  caused  to  the  land  by  the  flowing  back  of 

And  we  think  the  instruction  to  the  jury,  directing 

^^     "to  estimate  the  injury,  if  any,  in  considering  the  dam- 

f     '     ^Vas  correct.     There  is  error  alleged  in  the  proceeding 

^^^    court  on  the  motion  of  the  plaintiff  to  have  the  dam 
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The  jnty  found  that  this  dam  was  a  nxiisanoe  to  the  plaint- 
iff, and  had  allowed  him  damages.  When  in  a  case  of  this 
kind  the  jnry  so  find,  and  the  plaintiff  reoovere  damages  tap 
the  nnisance,  the  statute,  section  830,  p.  179,  proTides  that 
in  addition  to  the  execution  to  enforce  the  judgment  for  dam- 
ages, the  plaintiff  may,  on  motion,  have  an  order  allowing  a 
warrant  to  issue  to  the  sheriff  to  abate  the  nuisance.  And 
in  this  case  there  being  no  issue  to  the  jury  as  to  what  partic- 
ular part  of  the  dam  caused  the  nuislince,  the  verdict  simply 
establishes  the  fact  that  the  dam  was  a  nuisance  to  the  plain- 
tiff.  If  the  defendant  desited  to  show  as  a  fact  that  the  plain* 
tiff's  land  would  be  restored  to  its  normal  condition  by  the  re- 
moval of  a  part  of  the  dam,  he  should  have  pleaded  that  fact 
in  his  anflwer,  and  if  denied  by  the  plaintiff,  the  juiy  could 
have  determined  that  fact  by  their  verdict  But  the  issue  was 
whether  the  dam  was  a  nuisance  and  that  fact  being  estab- 
liahed  by  the  verdict,  the  statute  has  given  the  plaintiff  a 
right  to  a  warrant  to  have  it  abated. 

There  being  no  error  found  in  this  case^  the  judgment  of 
the  ooort  will  be  a£9irmed 


J.  £.  HUBFOBD,  BespondeDt^  v.  JAMES  J.  HAKNED 
and  CAEEIE  E.  HAKNED,  AppellantaL 

Pabol  Bvesbh OB. — ^Parol  evidenoe  is  admiflsibla  for  the  purpose  of  Atom- 
lug  that  a  deed  sbsolute  on  its  f see  was  in  faet  iatsndsd  as  a 
mortgage. 

PBBSUMPnoNS,  iiT  FATOB  OF  Fau  Dkaxjno. — ^Whsn  any  tnnsaction  Is 
equaUy  susceptible  of  two  explanations,  one  of  which  Is  that  it  Is 
fntndnlent,  and  the  other  Is  consistent  with  good  faith  and  fair 
dealing,  that  explanation  will  be  preferred  which  is  consistent  witii 
good  faith  and  fair  dealing. 

AppBAii  from  Multnoniah  County. 

This  suit  was  brought  to  set  aside  a  deed,  absolute  on 
its  face,  and  have  it  declared  a  mortgage.  Respondent, 
Hurford,  and  one  Francis,  were  in  business  as  partners  in 
a  music  store  in  Seattle,  W.  T.  Hurford's  health  was  poor 
and  the  business  was  not  very  prosperous,  but  the  concern 
was  not  insolvent  The  partnership  was  closed,  and  a  debt 
of  Gray  &  Co.,  of  San  Francisco,  amounting  to  one  thou- 


Dec  1877]  '  fiusFOBD  v.  Habnjbd.  3d3 

sand  two  hundred  and  sixty-four  dollars,  was  presented  for 
collection.  Appellant  Hamed  was  a  merchant  in  Portland, 
a  member  of  the  firm  of  A.  F.  Smith  &  Co.^  and  his  wife  was 
Hnrf ord's  niece.  Hnrf ord  went  to  Hamed  for  temporary  as- 
sistance in  paying  off  the  one  thousand  two  hundred  and  six- 
ty-four dollars  until  the  money  could  be  made  on  the  stock  of 
goods  at  Seattle,  and  offered  Hamed  securily  on  the  prop- 
erty in  question.  Hamed  got  a  deed  and  had  it  made  to  his 
wife  as  security  for  his  asaistance.  Hamed  made  advances 
and  assisted  Hurford,  but  in  five  weeks  the  one  thousand  two 
hundred  and  sizly-f our  dollars  and  all  debts  were  paid  off,  in 
full,  fsom  sales  from  the  stock  of  goods. 

The  oourt  below  decreed  the  relief  prayed  for. 


J.  C.  Mareland  and  J.  F,  Caples,  for  appellants. 
Gibbs  d  Steams  and  W.  W.  Thayer,  for  respondent 

By  the  Court,  Watsok^  J.: 

Before  looking  into  the  evidence  in  this  case,  it  is  neces- 
sary that  we  notice  a  question  of  law,  which  affects  the  right 
of  plaintiff  to  maintain  this  suit^  under  any  view  we  may 
take  of  the  evidence. 

It  is  contended  by  counsel  for  the  appellafit  that  under  the 
statute  of  frauds  of  this  state  it  cannot  be  shown   by  parol 
evidence  that  a  d^ed  absolute  on  its  face  was  in  fact  intended 
BB  a  mortgage.    Were  this  a  new  question  in  this  court,  it 
would  merit  a  very  careful  consideration.    But  it  is  not  a 
new  question.     This  court  had  occasion  to  decide  it  in  the 
case  of  Smith  v.  Lampson,  decided  at  the  December  term, 
1875,  of  this  court.      That  case  was  thoroughly  presented  by 
able  counsel,  and  the  court,  after  a  patient  and  thorough  ex- 
amination of  the  question,  decided  that  such  evidence  is  ad- 
missible for  that  purpose.     The  question  being  thus  author- 
itatively settled  by  this  court,  we  are  not  disposed  to  re-open 
it.     The  transcript  presents  no  other  question  of  law  which  is 
disputed.    The  only  important  questJQMpi^ybjfeirtions  oif 
fact>  to  be  decided  by  us  upon  the  J 
The  complaint  is  based  on  tbe'l 
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scribed  in  the  pleadings  from  plaintiff  to  defendants,  al- 
though on  its  face  an  absolute  oonveyanoe,  was  intended  in 
fact  as  a  mortgage  to  secure  the  defendant,  J.  J.  Hamed^ 
from  loss  by  reason  of  certain  advances  which  he  was  about  to 
make  for  plaintiff,  in  order  to  relieve  him  from  business  diffi- 
culties in  which  he  had  become  involved  by  a  partnership  in 
a  music  store  at  Seattle,  W.  T.  That  the  deed  was  made  to 
defendant,  Carrie  E.  Hamed,  in  trust,  to  hold  the  legal  title 
to  the  real  property  therein  described  until  her  husband 
should  be  repaid  for  his  advances,  when  she  was  to  reoonvey 
the  premises  to  the  plaintiff.  That  after  the  execution  of  the 
deed  the  advances  were  all  repaid  by  a  sale  of  the  partner- 
ship assets  at  Seattle,  but  that  defendant^  Carrie,  refuses  to 
reconvey  the  premises. 

The  defendants,  in  their  answer,  while  they  admit  that 
they  received  the  deed  for  a  merely  nominal  consideraticm, 
deny  that  it  was  in  any  way  intended  or  received  as  a  mort- 
gage to  secure  the  repayment  of  the  advances  made  by  J.  J. 
Hamed  for  plaintiff,  but  claim  that  he  was  fully  secured  for 
these  advances  by  plaintiff's  putting  the  partnership  effects 
in  the  store  at  Seattle,  in  the  hands  of  C.  F.  Shepherd,  who 
was  a  partner  with  defendant,  J.  J.  Hamed,  authorizing 
him  to  sell  the. same  and  pay  off  all  such  advances.  They 
admit  that  all  of  said  advances  were  repaid  in  a  short  time 
from  sales  made  by  Shepherd.  They  then  allege  that  the  deed 
made  by  plaintiff  to  Carrie  E.  was  intended  as  a  gift  of  the 
property  thereby  conveyed  from  plaintiff  to  Carrie  E.,  who 
was  his  niece  and  to  whom  he  was  greatly  attached.  There 
is  a  direct  conflict  in  the  evidence ;  plaintiff  and  his  wife  both 
swearing  that  the  deed  was  made  and  accepted  in  trust  to  se- 
cure the  advances  made  by  J.  J.  Hamed,  and  defendant, 
Carrie  E.,  swears  just  as  positively  that  it  was  not  made  or 
received  in  trust  for  any  purpose,  but  was  a  gift  to  her. 

After  a  careful  examination  of  the  evidence,  we  think  that 
the  defendant  Carrie  is  not  sustained  in  her  theory  that  the 
property  was  a  gift  to  her.  She  swears  to  it,  it  is  true ;  but 
both  plaintiff  and  his  wife  contradict  her,  and  she  is  contra- 
dicted by  her  own  admissions  made  to  Mrs.  Sparrow,  to  Bev. 
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Wm.  Roterte,  and  which  she  swears  she  made  to  Gov.  Abet- 
nethjy  all  to  the  efiFect  that  the  property  was  not  hers,  and 
that  she  held  it  in  trust  We  think  also  that  the 
evidence  proves  oondnsively  that  she  received  the* 
property  in  trust,  and  with  an  understanding  that  she  would 
some  time  reconvey  it  to  plaintiff. 

The  qtiestion  then  presents  itself,  was  this  trust  merely 
to  hold  the  property  until  defendant  J.  J.  Hiimed  should  be 
repaid  his  advances,  being  in  efieet  a  mortgage^  or  was  it  a 
fraud  or  intended  as  a  fraud  npon  the  creditors  of  plaintiff. 
If  it  was  such  mortgage  defendants  ought  to  be  decreed  to 
reconvey  it.  -On  the  other  hand,  if  it  was  intended  to  delay 
or  defraud  plaintifPs  creditors,  it  is  not  in  the  power  of 
<50urt8  of  equity,  consistent  with  their  established  rules>  to  re- 
lieve him. 

The  property  must,  as  far  as  the  parties  are  concerned,  be 
left  where  their  fraud  placed  it  It  may  be  a  hard  case  that 
this  old  man,  who  in  a  groundless  panic,  perhaps  overcome  by 
the  timidity  and  irresolution  of  age,  should  have  made  a  con- 
veyance to  those  of  his  own  blood  whom  he  trusted,  in  order 
to  delay  his  creditors,  when  he  had  left  unassigned  property 
amply  sufficient  tx>  pay  every  dollar  he  owed,  and  that  his 
•confederates  in  this  fraud,  far  more  blamslble  than  he, 
should  betray  him,  and  with  coldblooded  selfishness,  strip 
him  of  his  home,  for  which  they  did  not  pay  a  dollar,  because 
he  was  weak  and  foolish,  and  trusted  them,  but  Ha  est  lex. 
We  cannot  change  the  laiw,  because  to  enforce  it  will  work  a 
hardship. 

We  will  proceed  to  examine  the  evidence  on  this  point  In 
the  outset  it  may  be  premised  that  a  court  of  equity  will  never 
presume  fraud  when  the  transaction  under  their  investigation 
is  equally  susceptible  of  two  explanations,  one  of  which  is 
<x>nsistent  with  a  fraudulent  intent,  and  the  other  with  good 
faith  and  fair  dealing.  In  such  case  that  construction  of  the 
acts  of  the  parties  which  is  consistent  with  good  faith  and 
jfair  dealing  will  be  preferred. 

In  tiiis  case  plaintiff  and  his  wife  both  swear  tha|. 
-was  intended  as  a  mortgage.     It  appears  from 
o£  defendant,  Carrie  E.,  tliat  she  received  l^ 
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property  in  trust,  and  tliat  she  was  to  reconvey  it.  Between 
the  presumption  that  this  was  a  fraudulent  trust,  and  that  it 
was  a  mortgage,  as  sworn  to  by  plaintiff  and  his  wife,  we 
adopt  the  more  charitable  view  of  the  evidence^  and  that  also, 
which  is  the  more  in  accordance  with  natural  justice,  that 
Carrie  E.  did  receive  the  conveyance  in  trust,  but  that  such 
trust  was  only  to  hold  the  property  until  her  husband  should 
be  reimbui^d  his  advances  made  for  plaintiff. 
'  We  n^y  add  that  in  weighing  the  evidence  of  Mr.  Killin, 
in  r^ard  to  admissions  of  plaintiff,  we  have  taken  into  ao 
count  the  age  of  the  plaintiff,  his  excitement  at  the  time,  and 
that  while  his  statement  that  his  intentions  w^re  to  compel 
his  creditors  to  go  to  Seattle  to  make  their  money,  and  to  pie- 
vent  them  from  making  their  njoney  out  of  the  Portland 
property,  is  some  evidence  tending  to  show  a  fraudulent  in- 
tention in  making  the  ocmveyance,  we  have  not  overlooked  the 
fact  that  Eillin  merely  gives  his  impressions  of  what  was 
said,  and  does  not  pretend  that  he  gives  the  words  of  plaintiff. 
It  is  also  a  fact  to  be  taken  in  connection  with  this  evidence, 
that  at  that  time  plaintiff  had  made  an  arrangement  to  have 
the  debts  paid  by  a  sale  of  the  partnership  property  atSeattlOy 
and  that  he  had  made  with  defendant,  J.  J.  Hamed,  an  ar- 
rangement by  which  his  partner,  Shepherd,  took  diarge  of 
that  property  and  applied  it  for  that  purpoee.  This  may 
well  have  been  the  meaning  of  plaintiff  in  the  coaversatLm 
with  Eillin.  Eillin,  angry  as  he  swears  he  was,  and  not 
knowing  of  this  arrangement,  may  have  attriboted  all  that 
was  said  to  the  deed  in  controvert* 

It  f oUowB  that  the  decree  of  the  oonrt  below  maat  be 
affirmed 


STATE  OF  OEEGON,  Appellant,  v.  OLIVEB  WITHAM, 

Bespomdent 

iKDiOTMXifT  fOB  Pkbjubt — ^What  IT  MUST  8r  Fqbth. — ^Ih  aO  iiidiet- 
menta  for  perjury  or  Bubomation  of  perjury,  H  Is  neecwfy  to  Mt 
forth  the  subetanoe  of  the  conlwivBuy  or  natter  in  nspeei  to  iMA 
the  erime  was  eominitted. 

Appeal  from  Benton  County.    * 
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Tbe  i^espandent  was  indicted  for  the  critae  of  perjniy,^ 
^mxnitted  before  a  grand  jury.  The  indictment  set  forth, 
ith  particulaiB  of  time  and  plaoe,  the  fact  of  the  ezamin- 
.ion  of  the  respondeikt  as  a  witneas  b^oie  a  grand  jury  duly 
cipazieled,  etc,  and  it  sets  forth  the  substanoe  of  the  alleged 
ilse  testimony,  and  alleges  that  ^^the  said  matters  so  testi- 
3d"  ^were  'Material,  and  the  said  testipiony^'  was  willfully 
id  corruptly  false.  The  substanoe  of  the  matter  or  oontro- 
^rsjr  pending  before  the  grand  jury,  and  cogaceming  f^hich 
e  alibied  false,  testimony  was  given,  was  not  contained  inv 
e  ixtdietraeut 

TIxe  court  below  sustained  a  demurrer  to  the  indictment, 

id  thereupon  th^  state  appealed. 

» 

8.  H.  HcuBord,  District  Attorney,  for  appellant. 
Strdhan  &  Burnett,  for  respondent 
By  liie  Court,  MoAbthub,  J. : 

Tlie  indictment  hei^in  is  fatally  defective,  because  it  fails 

show  that  the  testimony,  alleged  to  be  false,  was  material 

soixiab  coi^troversy  or  matter  which  was  being  investigated 

7-  th&  grand  juiy,  and  which  that  body  had  jurisdiction  to 

^^iu.ne  into.    In  all  indictments  for  perjuzy  or  subornation 

F^^^Tivjry,  it  is  necessary  to  set  forth  the  substance  of  the 

^txx^versy  or  matter  in  respect  to  which  the  crime  was  com-. 

,.    (Grim.  Code,  see.  87.) 

lent  affirmed. 


CE  H.  RAMSEY,  Bespondent,  ▼.  JAMES 
LOOMIS  et  aL,  Appellants. 

lumciKNCT  or,  nr  A  Sxnr  to  Kbiobm'  a  Dkbd. — ^In  a  eran-' 
to  reform  a  deed  for  an  alleged  mistake  in  the  deeeription' 
^^    the  land,  the  eoiaplaint  ie  suffieient,  if  it  set  out  the  defeetiTe 
^tsription  and  the  true  description  and  allege  the  mistake. 
Ob—Deed  Sought  to  be  Hefobmed  may  be  used  fob  what  Pub- 
^^Qk. — ^A  deed  which  is  defective  is  not  so  far  void  that  in  a  suit 
^   Mfovm  it»  it  caiiBoi  be  used  as  eTidenoe  to  prove  unequivoeal 
^clarations  of  the  grantor   contained   in   it. 
^'^^cir  Act — Seobbgatior  Undeb. — ^Land  claimed  under  the  ^donsp 
tion  act"  is  segregated  when  the  notification  is  filed. 


( 
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loBK — Sale  of  Laitds  Claimed  icat  bb  kadb  bevobe  Patert  IsmxEB. 
^-Land  clainMd  under  the  "donation  act,"  in  which  the  settler 
has  resided  for  four  years,  and  cultivated  it  during  that  time,  can 
be  sold  by  such  settler  before  the  patent  la  issued. 

ICiBTAKB— Deed  hat  be  Gobbboibd,  how  Fab^— In  a  «iiit  to  nifuna 
a  deed,  lands  which  were  not  included  in  the  deed,  bat  omitted 
hj  mistake,  maj  be  inserted  in  the  deed  aa  reformed. 

Appsai.  from  MnltDomali  County. 

This  is  a  suit  brotiglit  by  the  respondent  to  reform  two 
deeds,  one  made  April  14,  18S5,  by  one  James  Loomis  (now 
deceased)  to  Perry  Baker,  the  other  made  March  7, 1866,  by 
Perry  Baker  to  Thomas  Carter.  It  was  brought  against  the 
grantees  in  the  two  deeds  and  the  heirs  at  law  of  James 
Loomis,  deceased. 

In  October,  1854,  Loomis  filed  his  notification  upon  a  sec* 
tion  of  land.  The  land  was  surveyed  by  an  officer  of  Ihe 
land-offioe  on  the  thirteenth  of  December,  1858,  and  the  sur^ 
vey  was  approved  by  the  surveyor-general  on  the  twenty-sev- 
enth of  July,  1860.  Loomis  having  died  in  the  meantime, 
final  proof  of  residence  and  cultivation  was  made  by  his  heirs 
at  law,  and  on  the  eighth  of  March,  1866,  a  patent  was  issued 
to  them  and  to  the  widow,  Sarah  Loomis,  giving  to  her  the 
west  half  of  the  daim,  and  to  the  heirs  the  east  half. 

The  deed  from  Loomis  to  Perry  Baker,  describes  the  land 
intended  to  be  conveyed  by  it  as  follows :  Commencing  at  the 
north-east  comer  of  James  Loomis's  claim ;  thence  northwest, 
on  said  claim  line,  one  hundred  and  sixty  rods ;  thence  south- 
west one  hundred  rods;  thenoe  north  sixty  degrees,  east  one 
hundred  and  sixly  rods ;  thence  north,  on  said  daimi  line,  to 
the  place  of  beginning,  so  as  to  include  one  hundred  aere&  * 

It  is  further  described  as  a  part  of  the  donation  land 
claimed  of  Loomis.  The  conveyance  from  Baker  to  Carter 
contains  the  same  description.  Allegations  of  these  facts  are 
made.  It  is  also  alleged  that  it  was  the  intention  of  the 
grantors  and  grantees  in  both  these  deeds  that  a  tract  should 
be  conveyed]  described  as  follows :  Commencing  at  the  north- 
east comer  of  the  donation  land  claim  of  James  Loomis  and 
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ife,  and  nmiing' thence  sottlJi- sixty  degt^e&y  west  an  th** 
le  of  said  elaimv  oae  littii<hed  and  aizty  rods ;  thenee  mm&k 
^nty-two  degrees  and  thirty  minu4^  east  one  hundred 
ds;  thenoe,  in  a  line  parallel  ^th  said  flrst  line  one  bin- 
'ed  and  sixty  jrodiAj  to  the  eaaterly  line  of  said  donidtion  land 
aim ;« and  thende,  on  the  said  claim  line,  to  th^  place  of  be* 
nning.  The  respondent  also  alleges  that  he  is  the  owner  in 
e-simple,  by  mesne  conveyances  from  Carter,  of  the  pram^ 
es  as  intended  to  lie  conveyed,  and  that  he  is  in  possessioa 
:  a  part  of  them. 

The  case  having  been  referred,  the  referee  f<nmd  in  favor 
:  the  plaintiff,  and  a  decree  was  thereupon  rendtoed  fin  the 
lurt  below  granting  the  relicff  prayed  for. 

J.  J.  Brovme  for  appellants : 

The  complaint  does  not  state  facts  suflSdent  to  oonstitnte  a 
tnse  of  suit.  (Lewis  v.  Lewis,  5  Or.  169 ;  SveHs  v.  SUget^ 
Or.  141 ;  WempU  v.  Biewart,  22  Barb.  154 ;  Simpeoru  tf. 
biggin,  W.  &  M:  413 ;  Clarhe  v.  Davenport,  Bosw.  95,) 
The  title  to  pnUio  land  being  in. the  government,  ^casionly 
iss  from  the  sdiiie  by  patent  duly  issued,  or  by  an  tot  of  conf 
resB  in  words  of  pK^sent  grahf ;  and  in  the  latter  case^.lirhaii 
cannot  be. ascertained  fi^om  th^  law  !vv4uit  land  bts  beeO 
ranted  and  to  whoih  gmnted,  but  in  teder  to  ascertain  these 
lets  it  is  necessary  to  look  to  the  subsequent  aicts  of'  the  govv 
*nment,  such  as  segr^ating  the  land  by  survey,  identifying 
le  purchaser  by  proof,  ascertaining  the  facts  of  residence^ 
tizenship,  ^tc,  concluded  finally  by  issuing  a  patent,  then 
be  patent  passes  the  legial  title  from  the  government  to  the'  ' 
rantee.  {Gardner  v.  MiU$r,  47  CaL  671;  Railuwof  Oo*  v* 
VescoU,  16  Wal.  603 ;  Raalway  Co,  v.  McShane,  22  Id.  444; 
hant  V.  Reynolds,  49  Cal.  217;  Oibson  v.  ChotUeav.,  13 
7&\.  99 ;  Johnson  v.  Towsley,  Id.  72 ;  Keith  v.  Cheeny,  1  Or« 
85 ;  Jackson  v.  Lawton,  10  Johns.  24 ;  Bean  v.  Armitage,  47 
[o.  138.) 

The  r^ht  of  a  settler  upon  public  lands  under  the  donation 
iw  was  a  possessory  right  merely — no  title  passed  to  him  un- 
1  his  claim  had  been  segregated  by  survey  and  the  cost  of 
le  survey  paid»  and  'until  he  had  otherwise.. fo%.  owoplied 
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with  the  law.  (Donatioii  Law,  sees.  4*7;  Baihpdy  Co.  v. 
PtmcoU,  16  WklL  654;  RaHni^a/if  O0.  v.  McShwniB,  22  Id.; 
Terry  V.  Megerle,  2^  GkL  609.)    .       . 

A  patent  is  oanclusive  evidence  in  all  courts,  and  all  forms 
6f  jtidicial  pnXi^di^gs  of  the  regularity  of  all  previoiis  steps, 
and  no  fact  behind  it  can  be>  iiivestigated  exoept  in  »  direct 
ptoceeding,  to  set  aside  the  patent  for  frand  or  mistake,  or  to 
declare  iSk^  patentee  a  trustee:  for  the  benefit  of  some  one  to 
whom  the  pfi^tent  should  have,  been  issued:  (Johnson  v.  Towa- 
ley,  13  Wal.  72;  Stenger  v.  Young,  8  Pet  .338;  Jackson  v. 
Marih,  «  Cow.  282;  Jackson  v.  HoH^  03  John,  77;  Board- 
fnkm  1).  Reiad,'  6  Pet.  842 ;  Cook  v.  Stoats;  18  Barb.  407 ;  Lee- 
sier  V.  Price,  12  HprW.  74;  Donation  Law,  dees.  4-7.) 

Neither  the  land  now  in  the  possession  of  the  respondent, 
nor  any  other  was,  by  the  donation  law,  granted  to  James 
LodDdisy  sen.^  but  skid  land  was  granted  by  the  patent  in  eri- 
denoe  in  this  suit;  to  the  heiiB  (the  widow  and  children)  of 
James  Loomis,  deceased,  and  th^  thereby  became  the  legal 
owners  by  purchase,  as  the  direct  donees  of  the  United  Statea 
{Hartley  t.  Brown,  46  Cal.  202;  Wiggins  v.  Luuk,  12  111, 
IZJi,  Phelps  V.  Kellogg,  16  Id.  186;  Fidd  v.  Squiers,  1 
I>eady,  882;  Lamb  v.  Biaarr,  Id.  461;  Ihtay  v.  Chapman,  8 
Or.  459t;  Davenport  v.  Lamb,  18  WaL  481 ;  U.  8.  v.  Dickson, 
15  Pet  166 ;  McDonald  v.  SmaJly,  6  Id.  261;  Hartley  v. 
Brown,  61  Cal.  466.) 

The  deeds  from  Loomis  to  Baker,  frcnn  Baker  to  Carter, 
from  Carter  to  Fuller,  and  from  Carter  to  Walker,  are  all 
Toid  upon  their  f aoe  for  uncertainty.  The  land  intended  to 
be  convened  cannot  be  ascertained  from  tibe  desoriptions. 
(Loomis  V.  Ramsey,  Or.  Dec*,  1875 ;  2  Parson's  Con.  557;  3 
Phil.  Ev.  278 ;  4  Phil.  Ev.  526 ;  Deeryv.  Cray,  10  Wal.  269 ; 
Banks  v.  Moreno,  89  Cal  283 ;  1  Greenleaf  Ev.  297 ;  8  Boo. 
Inst  400.) 

A  contract  void  for  uncertainly  cannot  be  reformed.  '^A 
court  of  equity  will  make  a  valid  contract  operate  according 
to  the  intent  of  the  parties,  but  will  not  give  vitality  to  diat 
which  is  void  upon  its  face/'  (Everts  v.  Stiger,  Or.  IXea, 
1876;  Id.  147;  3  Paraon's  Con.  868.) 

Courts  d  equity  have  always  reftoed  their  aid  to  stale 
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demaiLds  where  the  party  has  slept  upon  his  rights^  where  he 
knew  of  the  xaistake  when  it  was  committed,  or  had  full  pos- 
eession  of  the  means  of  detecting  it,  which  is  the  same  thing, 
and  n^lects  to  bring  his  snit  till  after  the  statutoiy  period, 
the  suit  will  be  barred.     (Ang.  Lim.  187.) 

Where  a  written  contract  is  entered  into  between  two  par- 
liiea,  having  no  relation  of  especial  trust  or  confidence,  and  a 
knowledge  of  the  terms  of  the  contract,  are  equally  open  to 
both  parties,  the  liability  thereby*  created  cannot  be  avoided,, 
though  the  terms  differ  from  the  contract  agreed  upon  orally. 
{Hawkins  v.  Hawkins,  50  CaL  558 ;  BtHird  of  Com.  v., 
Yoimger,  29  Cal.  176;  Story's  Eq.  J.,  sec  118 ;  2  Kent  Com., 
*84.) 

To  justify  the  reformation  of  a  contract  on  the  ground  of 
mistake^  the  evidence  should  be  such  as  to  strike  all  minds 
alike  as  being  free  from  suspicion  and  entirely  satisfactory. 
{Shay  V.  Fetters,  86  HL  861 ;  Newas  v.  Dunlap,  83  N.  Y. 
676 ;  Pry  Specific  Per.  812,  sec.  606 ;  Levns  v.  Lewis,  4  On 
177 ;  Everts  v.  Stater,  6  Or.  169.) 

The  court  will  not  interfere  where  the  instrument  itself  i^ 
such  as  the  parties  intended  it  to  be.  If  the  parties  volun- 
tarily chose  to  express  themselves  in  the  language  of  the 
deed,  they  must  be  bound  by  it  (Story's  Eq.  J.,  sec  113; 
WiUard's  Eq.  J.,  sea  69.) 

The  declarations  of  a  party  as  to  the  title  to  real  property, 
are  a  dangerous  species  of  evidence,  and  should  not  be  re- 
ceived as  evidence  of  title.  (Davenport  v.  Lamb,  13  WaL 
481;  Burr  v.  Shearman,  6  John.  19 ;  Greenleaf  Ev.  200.) 

Ijl  order  to  reform  a  written  contract^  to  change  its  lan^ 
guage  so  as  to  make  it  read  materially  different  from  what 
is  expressed  upon  its  face,  three  things  must  be  established 
beyond  a  reasonable  doubt,  and  by  unquestionable  proof :  1.* 
That  there  was  a  mistake;  2.  That  the  mistake  was  mutual — 
that  the  contract  as  written  does  not  express  the  intention  of 
either  parly ;  8.  .  That  it  was  the  intention  of  both  parties  to 
use  other  and  different  language  than  that  expressed  in  the 
writing,  and  that  thegrlu^^^aeed  as  to  what  that  language 
ahonld  be.  In  otiM|^^^^pBti  necessary  to  show  not  what 
one  parly  infaiH**'^^^^^^  '  ig  of  both,  and  that 
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tiaeir  minds  met  and  agreed.  The  actual  agreement  must  h^ 
established.  (Story's  Eq.  J.,  146;  Heleman  v.  Wright,  9 
Ind.  126 ;  Shay  v.  PeUes  et  al.,  36  111.  861 ;  Ruffner  v.  Me- 
Gonnell,  17  Id.  212 ;  lAnn  v.  Barker,  7  Ind.  69 ;  McCleUan 
V.  Sanford,  26  Wis.  696.) 

But  suppose  the  respondent,  at  the  time  he  purdiased,  be- 
lieved that  Loomis,  before  his  death,  or  that  his  heirs^  after 
that  time,  had  sold  the  land  now  in  possession  of  the  respond- 
ent^ and  that  there  was  a  fegular  chain  of  conveyance  from 
them  to  his  immediate  grantors,  yet  would  he  be  entitled  to 
equitable  relief  ?  Was  it  not  his  duty^  at  the  time  he  pur- 
chased, to  ascertain  in  whom  the  title  was  vested  f 

"Equity  gives  relief  only  to  the  vigilant^  and  not  to  the 
negligent  *  *  to  tiiose  *  *  who  make  inquiiy,  and 
not  to  those  who  *  *  have  chosen  to  omit  all  inquiry  which 
would  have  enabled  them  at  once  to  correct  the  mistake,  or  to 
obviate  all  ill  effects  therefrom.  In  short,  it  refuses  all  its 
aid  to  those  who,  by  their  own  n^ligence,  and  by  that  alone, 
have  incurred  the  loss  or  may  suffer  the  inoonvenienoe.** 
(Story's  Eq.  J.  146.) 

This  is  a  suit  brought,  as  already  stated,  to  reform  two 
deeds,  one  from  Loomis  to  Baker,  and  the  other  from  Baker 
to  Barter.  The  latter  has  never  been  served  with  process,  is' 
not  in  court,  and  consequently  is  not  a  party  to  the  snit  He 
is  a  necessary  party  to  a  complete  determination  of  the  ques^ 
tions  involved  in  the  suit.  He  is  an  indispensable  party  to 
the  rendition  of  any  decree. 

Each  person  having  an  interest  in  the  subject-matter  of 
the  suit,  or  who  is  a  necessary  party  to  a  complete  determina- 
tion of  the  question  involved,  should  be  made  a  party  either 
as  plaintiff  or  defendant  (Civ.  Code  sec  860;  Mitford  k 
Tyler,  P.  &  P.  16.) 

Catlin  &  KUlen,  for  respondent: 

The  testimony  fully  establishes  the  location  of  the  north 
line  and  north-west  comer  of  the  tract  intended  to  be  con- 
veyed. In  these  deeds  two  descriptions  are  given,  one  by 
claim  lands  and  one  by  courses.    Where  more  than  one  de- 
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acriptioB  is  given^  and  there  is  a  discrepatK^y,  that  deficriptioQ 
ynH  be  adhered  to  :whidi  there  is  the  least  likelihood  that  a 
mistake  eoilld  be  ccHimiitted.  Actual  occupation,  ancient  repu- 
tation,  the  admissions  of  the  party  in  possession  against  his 
intei^t,  marked  trees,  the  lines  of  adjoining  surveys,  and 
monuments  erected  at  or  soon  after  the  date  of  the  grant  of 
adjoining  surveys ;  these  are  all  admissible  for  this  purpose^ 
though  it  conflicts  with  the  courses  and  distances  called  for  in 
the  deed.  (Wash,  on  Real  Prop.  674;  2  Hill  R.  P.  345;  8. 
How.  U.  S.  274.)  The  location  of  the  stake  on  claim  line,  at 
the  north-east  cc»ner  of  the  one  hundred  acre  tract,  after  the 
grant,  became  as  effectual  and  conclusive  upon  the  partiee  aa 
if  they  had  been  in  existence  when  the  deed  had  been  exe^ 
cuted.  (2  Hill.  R.  P.  866;  Jackson  v.  Vedder,  2  Cai.  210; 
Jackson  v.  Wood,  18  John.  346 ;  BMmn  v.  Brovm,  16  N..  Y^ 
868.) 

This  court,  in  Goodman  v.  Myrick,  5  Or.  65,  held  that,  in 
ascertaining  the  boundary  of  a  donation  daina,  marked  lines 
and  comers  are  the  best  evidence ;  and  when  they  are  estab> 
Mshed^  conrsea  and  distances  must  yield  to  thenL  (Levns  tp, 
Lewis,  4^.  177;  Matthews  v.  Eddy,  Id.  225;  Newsom  v. 
Oremwood,  Id.  219 ;  Baymond  v.  Coffey,  6  Or.  182»)  . 

By  the  Court,  Boise,  J. : 

The  first  point  presented  in  this  case,  is  whether  the  alle- 
gations in  the  complaint  are  sufficient  to  show  a  cause  of  suit. 
The  complaint,  sets  out  the  description  of  the  land  as  contain- 
ed in  the  defective  deed,  an<l  then  says  that  it  was  the  inten^ 
tion  of  the  grantors  to  convey  a  parcel  of  land,  not  as  d^ 
scribed  in  the  deed,  but  having  a  description  which  is  given, 
and  alleges  that  the  description  in  the  deed  does  not  describe 
the  land  intended  to  be  conveyed ;  that  the  parties  supposed 
the  deed  did  convey  the  land  bounded  by  the  alleged  true  de- 
scription. ,  All  that  is  necessary  in  the  complaint  is,  that  it 
shall  plainly  show  to  the  court  the  alleged  mistake  which  it  is 
asked  to  correct,  and  if  the  false  description  and^^^j^mfi^^ 
scnription  are. both  set  out  in  the  complaint,  thfy^^^^^^^^^- 
formed  of  all  the  facts,  which  are  neceapai^ 
grant  the  relief  prayed  for.     (1  Abb.  Ej 
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PL  430.)  It  was  claimed  by  the  attorney  for  appellant  Aat 
the  original  contract  of  sale  should  be  set  out;  this  is  true, 
but  it  is  set  out  The  statement  in  a  complaint,  that  a  party 
sold  lot  two,  but  by  mistake,  made  a  deed  to  lot  one,  states  the 
whole  contract  so  far  as  the  description  of  the  thing  sold  is 
concerned ;  by  this  statement  the  court  is  informed  that  the 
deed  is  made  for  lot  one,  and  that  it  ought  to  be  for  lot  two, 
and  the  court  is  asked  to  insert  in  the  deed  the  word  two  in- 
stead of  one.  More  words  could  not  make  the  matter  any 
plainer,  and  this  is  all  that  is  required  in  practice.  If  the 
mistake  is  denied,  then  an  issue  is  made,  which  must  be  de- 
termined by  the  evidence.  Some  question  was  made  as  to 
the  amount  of  evidence  necessary  to  reform  a  deed,  when  the 
answer  denied  the  allied  mistake.  This  question  was  set- 
tled in  the  case  of  OUlespie  v.  Moon,  2  Johns.  Chan.  585, 
where  it  was  held  that  a  mistake  could  be  established  by  oral 
testimony,  and  such  has  been  the  practice  of  Ais  court  in  sev- 
eral cases  heretofore  considered.  {Lewis  v.  Lewis,  4  Or. 
177;  Matthews  v.  Eddy,  4  Id.  225;  Newson  v.  Oreenwood, 
Id.  119;  Raymond  V.  Coffee,  Sr  Or.  182.)  In  liie  case  of 
Newsom  v.  QreenAvood,  in  speaking  of  the  character  and 
amount  of  the  evidence  necessary  to  show  a  mistake  in  a  deed, 
the  court  say,  "the  evidence  must  be  dear  and  satisfactory, 
so  as  to  establish  the  mistake  to  the  entire  satisfaction  of  the 
court." 

In  this  class  of  cases  where  the  deed  sought  to  be  reformed 
diows  imperfection  on  its  face,  as  it  does  in  this  case,  this 
fact  is  evidence  to  show  that  it  does  not  express  the  intention 
oi  the  parties.  The  deeds  in  this  case  in  the  description  of 
the  land  are  indefinite.  The  first  course  is  north-west  cme 
hundred  and  sixty  rods;  the  next  south-west  one  hundred 
rods;  thence  north  sixty,  east  one  hundred  and  sixty  rods; 
thence  north  to  the  place  of  beginning,  not  giving  the  length 
of  the  last  line.  These  courses  cannot  be  literally  correct  and 
describe. and  bound  one  hundred  acres  of  land,  so  it  is  evi- 
dent the  parties  to  the  deed  containing  this  description  were 
in  error  in  that  description  of  the  one  hundred  acres.  This 
needs  no  parol  proof,  for  it  is  to  be  presumed  the  parties  in- 
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tended  to  describe  and  convey  some  definite  piece  of  land  by 
this  deed  of  the  area  of  one  hundred  acres.  Now  the  plain- 
tiff oomes  and  in  his  complaint  shows  to  the  court  what  land 
it  was  the  intention  of  the  grantors  in  these  deeds  to  convey, 
and  the  grantees  to  receive,  and  this  is  denied.  Plaintiff 
claims  that  the  land  intended  to  be  conveyed,  was  one  hun- 
dred acres  in  the  north-east  comer  of  the  donation  land  claim 
of  James  Loomis,  extending  one  hundred  and  sixty  rods  on 
the  north  line,  and  one  hundred  rods  on  the  east  line  of  said 
daim,  and  being  in  the  form  of  a  parallelogram  one  hundred 
and  sixty  rods  long,  and  one  hundred  rods  wide.  Now  let  us 
examine  the  evidence  and  see  if  plaintiff  has  proved  his  alle- 
gation by  evidence  which  should  fully  satisfy  the  court 

1.  Let  us  examine  this  deed  which  is  sought  to  be  reform- 
ed. The  description  in  it  is  a  parcel  of  land  in  Multnomah 
county,  commencing  at  the  north-east  comer  of  James 
Loomis's  claim ;  thence  north-west  on  said  claim  line  one  hun- 
dred and  sixty  rods;  thence  south-west  one  hundred  rods; 
thence  north  sixty,  east  one  hundred  and  sixty  rods;  thence 
north  on  said  claim  line  to  the  place  of  beginning,  so  as  to  in- 
clude one  hundred  aeree,  and  b^ng  a  part  of  the  daim  held 
by  Mr.  Loomis  as  a  donaitiozi. 

It  waA  admitted  that  tlie  courses  given  in  this  case  cannot 
agree  wilii  the  daim  lines,  therefore  claim  lines  which  ard 
monuments  must  govern,  and  the  courses  must  be  rejected. 
Thus  rejecting  the  courses^  the  description  is  '^ginning  at 
the  north-east  comer."  That  is  a  fixed  point,  but  the  course 
having  been  found  incorrect  is  rejected,  and  we  must  inquire 
in  what  direction  the  first  course  was  intended  to  run.  It 
was  to  be  on  the  claim  line,  and  from  the  north-east  comer. 
Now  let  us  go  to  the  last  line,  which  is  described  in  these 
words,  "thence  north  to  the  place  of  beginning."  It  must 
then  approach  the  north-east  comer  from  the  south,  and  it 
comes  frcHn  the  end  of  the  third  line,  which  was  one  hundred 
and  sixty  rods  long,  and  the  land  intended  to  be  conveyed  wii 
one  hundred  acres.  The  length  of  the  three  firat  littM^Mi||^ 
given,  being  respectively  one  hundred  and  si: 
and  one  hundred  and  sixty  rods,  and  the  fodt 
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areb  of  fme  hundred  adres,  the  fourth  ili^e  niust  be  one  huxk- 
dred  rods  long,  and  the  long  lines  mnat.be  parallel  to  each 
other,  as  also  the  short  lines,  and  the  tract  of  land  a  parallelo- 
gram. And  as  the  fourth  or  last  line  comes  to  the  north-east 
corner  (the  place  of  beginning)  from  the  south,  and  on  a  line 
of  said  land  claim,  thiA  land  would  niecessarilj  be  in  the 
north-^ast  comer  oi  this  land  claim,  extending  one  hundred 
and  sixty  rods  on  the  northern  line  and  one  hundred  on  the 
^saatem  line  of  the  claim,  if  the  land  claim  was  bounded  by 
lines  running  to  the  dardiaal  poii^tB.  But  the  evidence  shows 
that  the  northern  line  of  the  claim  runs  north  sixty-three  de- 
.grees  ea^  and  the  eastern  line  run$  north  about  twenty-three 
degrees  west,  so  that  both  these  lineft  approach  the  north-east 
^jorner  bearing  north. '  So  we  will  look  further  into  the  testi- 
mony to>$ee  in'.whidh  direction ^th0  fitst-named  line,  of  obe 
fhundSred'iand  sixty  rods,  rlinsT-thht  is,  did  it  run  westerly 
along  the  north^rti  IMte  of  the  elaiiin>  or  aloAg  the  eaatsm  line 
bearing  south  by  eafit  t  .  ' 

.  It  appears  from  a  defed  in  ^idenee,  executed  by  Chris- 
topher Loomis  over  to  the  heirs  of  James  Loomia,  that  he 
irecogpized  this  land  as  beu%'ii).the  north-^ast  cm^er  of  thjis 
land  claim,  and  extending  one  hundred!  rods  lOH  the  eaefterJl 
and  one  hundred  aad  .$ixty  n>ds  oil  th0'n<»rth^jm  daim  line, 
also  th^'  same  in  d^  of  Geac^  W.  'Euller  and  wife,  who 
.^ere  also  h#ira  of  said  Loomiis.  [  WilUam  Gatton,  who  owned 
^  land  claim  adjoining  Ixxtoicfon  the. north,  swears  that  he 
knew  the  lin^  of  th^  LoomiK  elaiin,  that  he. knew  them  as 
•efi'rly  as  1863^  that  thiare  ^a^  a  biased  lin^  around  the  daim 
jEtad  stakes  at  ike  oomera,  and  that  in  1868  a  survey  or  sur- 
.veyed  the  north  line  of  this  claim  alid  set  a  stake  on  the  di- 
•vision  tide  between  James  Loomis  and  wife's  where  that  line 
terminates  on  the  north  line  of  th^  daim,  also  that  said  flur- 
veyor  ran  a  part  of  the  division  line  between  James  Loomia 
land  wife's,  and  that  a  stake  waa  set  on  this  line  one  hundred 
rods  from  said  north  line.  And  said  witness  further  statee 
ihat  James  Loomis  told  him  that  he  had  set  a  stake  on  this 
division,  line  one  hundred  roda  from  the  north  line  of  his 
daim,  and  that  it  was  the  comer  of  the  land,  he,  Lo<>mia»  had 
sold  to  Perry  Baker,  or  where  that  piece  ciime  to.    Witneea 
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also  states  that  Loomis  told  him  he  cBd  not  set  a  stake  at  the^' 
south-east  comer  of  this  one  hundred  acre  tract  because  it 
came  in  the  lake. 

There  is  no  evidence  that  directly  contradicts  these  state- 
ments or  tends  directly  to  prove  that  the  one  hundred  acre 
tract  was  in  any  other  location.  And  the  deed  shows  that  it 
was  the  intention  of  James  Loomis  to  convey  one  hundred 
acres  of  land,  so  the  only  matter  to  be  determined  is  its  loca- 
tion. A  deed  in  which  the  description  of  the  land  is  so  uncer- 
tain as  that  the  location  of  the  land  cannot  be  determined 
from  the  deed,  is  not  cm  that  account  so  void  that  it  cannot  be 
used  in  a  proceeding  to  otHrect  ity  as  evidence  of  unequivocal 
declarations  of  the  grantor  contained  in  it  In  this  case  the 
deed  is  evidence  that  the  piece  intended  to  be  conveyed  was 
one  hundred  acres,  and  that  it  was  in  the  said  claim  of 
Loomis^  and  had  its  north-east  comer  at  the  north-east  comer 
of  the  claim,  and  taking  all  the  evidence  in  this  case,  we  think 
it  is  sufficient  to  show  that  the  land  intended  to  be  conveyed 
ie  as  claimed  in  the  complaint,  and  so  far  as  the  mistake  al- 
lied in  the  complaint  is  concerned  it  is  established  by  the 
evidence. 

It  was  daimed  in  the  argument  that  a  court  of  equity 
would  not  correct  a  deed  so  as  to  make  it  cover  land  which> 
was  not  mentioned  in  it,  and  consequently  no  relief  could  be 
granted  in  this  case.     It  ig  a  common  practice  of  courts  of 
equity  to  correct  mortgages  so  as  to  cov^  lands  which  were 
intended  to  be  pledged  for  debts,  but  by  mistake  were  omitted 
from  the  mortgage,  or  when  the  mortgage  described  other 
land  than  that  intended,  to  so  correct  it  as  to  describe  the 
land  intended  to  be  mortgaged.    There  can  be  no  sound  rea- 
son urged  why  a  man  shall  have  a  parcel  of  land,  which  he 
hn»  by  mistake  included  in  a  deed,  stricken  out  because  he 
has  not  been  paid  for  it,  and  not  have  a  parcel  of  land  insertr 
ad  in  a  deed,  which  by  mistake  was  left  out,  for  which  he  has 
paid  the  full  considerationj  ai^^-ij^^^  ^  ^^  fiu<^b  distinction 
in  reason  or  by  authorit}^|yyJHHHM|yM|b^      that  no  re- 
lief can  be  had  in  this  <!ftSr^^^^^^^Hto  survey  of  this 
claim  was  not  nUMftiiH  j&         ^^^^^^^^the  land  deter- 
mined  until  slMil^^HM  ^I^^^^^^H  ft^d  that-  the 
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land  went  to  the  heirs  of  Jaines*  Loomis  by  the  United  States 
patent,  which,  in  this  ease,  was  issued  to  the  widow  and 
heirs;  that  is,  that  there  was  no  segregation  of  the  land  be- 
fore the  final  survey ;  we  think  such  is  not  the  rule.  The  set- 
tler is  required  to  describe  this  land  in  his  notification,  and 
when  such  notification  is  filed,  the  land  is  segr^ated,  and 
such  was  held  to  be  the  law  in  the  case. of  FUzpatrick  v.  Du 
Bo%8  et  ai.,  2  Saw.  434,  tried  before  the  United  States  cironit 
court  of  Oregon,  and  from  the  time  of  filing  the  notification 
the  settler  has  in  the  land  an  estate  of  inheritance  which  can 
be  defeated  only  by  this  failure  to  comply  with  the  act  of  con- 
gress. It  is  ialso  claimed  that  the  patesit  being  issued  to  the 
heirs  of  James  Loomis,  that  they  take  this  land  free  from  any 
incumbrance  on  it,  created  by  James  Loomis,  whose  estate  in 
the  land  ended  with  his  wife.  This  point  has  been  decided 
adversely  to  this  proposition  by  this  court  in  the  case  of 
Dolph  V.  Barney,  5  Or.  191,  when  it  was  held  that  a  settler 
on  the  public  laid,  under  the  donati6n  law  of  Oregon,  hold- 
ing under  the  fourth  section  of  this  act  after  four  years'  resi- 
dence knd  cultivaticm  had  an  estate  in  fee  in  the  land  which 
he  could  sell  before  he  obtained  a  patent  thereto,  and  that  his* 
heirs  on*  receiving  the  ^patent  after  his  deatih  were  bound  by 
his  deed,  and  took  the  patent  subject  to  such  sals,  and  that 
'  decision  is  decisive  of  this  point  in  this  case. 
'.  Having  considered  all  the  points  necessary  to  a  decisicm 
of  this  case^  it  is  ordered  that  the  decree  of  the  circuit  court 
be  affirmed. 


♦THOMAS  MILARKEY,  Respondent,  v.  F.  A.  FOSTER, 

Appellant 

Damages — Obstbuotino  Highway. — ^To  miLintaiir  an  action  for  an  ob- 
struction of  a  public  highways  it  must  be  shown  that  the  partaf 
has  Buffered  special  and  peculiar  damagee  not  suffered  by  the 
public  generally. 

lUDc — Complaint. — ^A  complaint  which  shows  that  the  plaintiff  had 
occasion  to  travel  over  a  public  highway  with  teams  and  loaded 
wagons,  in  order  to  deliver  freight  in  different  localities,  and  did 
actually  attempt  to  do  so,  but  was  prevented  and  delayed  for  a 
period  of  five  days  by  means  of  an  unlawful  obstruction  plaeed 
in  the  road,  was  held,  on  general  demurrer,  to  be  sufficient. 
*Bee  25  Am.  Rep.  631  and  note. 


Dec  1877]  Mixabket  v.  Fosteb.  379 

]i?iDKiroB---OBA.L  EnDBTcn  ADiassxBiK  TO  Pbovk  ▲  TowK. — Oial  evi*> 
denoe  is  admissible  to  prove  the  niunber  of  dwelling-housee,  work 
shops,  stores  and  inhabitants,  in  a  place  alleged  to  be  a  town, 
in  order  to  determine  whether  such  a  place  is  in  fact  a  town  within 
the  meaning  of  section  32,  chap.  7,  Mis.  Laws,  of  the  corporation 
law,  prohibiting  toll-gates  within  the  limits  of  a  town. 

Appeal  from  TJnion  County. 

This  was  an  action  for  damages  for  the  obstruction  of  a 
hi^way.  The  following  is  the  complaint:  "That  on  or 
about  May  26,  1876,  he,  the  plaintiff,  arrived  at  the  town  of 
Orodell,  in  Union  county,  Oregon,  with  an  eight  mule  team 
and  two  freight  wagons,  which  were  his  property,  and  whidh 
were  loaded  with  over  ten  thousand  pounds  of  goods,  wares 
and  merchandise,  which  he  had  contracted  to  deliver  at  sun- 
dry points  in  Union  and  Baker  counties;  that  he  was  then  on 
his  way  to  deliver  said'*  freight;  and  that,  in  order  to  get  to 
said  points,  this  plaintiff  was  necessarily  compelled  to  pass 
over  and  through  the  main  highway  leading  through  said 
town  and  located  therein.  "That  at  said  time  and  place  said 
defendant  forcibly,  wrongfully  and  unlawfully  obstructed 
the  said  main  highway  passing  through  said  town,  by  erecting 
a  toU-gate  thereon,  and  keeping  the  same  standing  therein, 
and  forbidding  and  preventing  this  plaintiff  from  passing 
through  the  same  with  his  said  teams;  and  that  plaintiff  was 
tiiiereby  prevented  from  passing  through  said  place  with  hfii 
said  teams  for  a  period  of  about  five  and  one-half  days,  to 
plaintiff's  damage,  two  hundred  and  fifty  dollars." 

The  answer  denies  the  alleged  forcible,  unlawful  and 
wrongful  obstruction,  and  alleges  that,  at  the  time  of  the  al- 
leged obstruction,  the  highway  was  the  defendant's  privatei 
property  under  a  lease  from  a  corporation  owning  the  sameii 

The  respondent  recovered  judgment. 

Jf .  Baker  and  Bonham  &  Ramsey,  for  appellant. 
L.  Evarts,  for  respondent. 

By  the  Court,  Prim,  C.  J.: 

The  first  error  complained  of  by  appellant  is  the  overrnl* 
ing  of  his  motion  for  judgment  on  the  pleadings.     This  mo- 
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tioh,  it  appears,  was  interposed  in  the  circuit  court  for  the 
first  time.  It  is  based  upon  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  in 
tbii^,  it  does  not  show  that  respondent  suffered  any  apecial  or 
peculiar  damages  not  common  to  the  public  generally.  Th© 
obstruction  of  a  public  highway  is  a  public  nuisance,  and  it 
is  well  settled  "that  no  person  can  maintain  an  action  for 
A  common  nuisance,  unless  he  has  suffered  therefroni  some 
special  and  peculiar  damages,  other  and  greater  than 
those  sustained  by  the  public  generally.'*  Those  who  have 
no  occasion  of  business  or  pleasure  to  pass  over  a  road  thus 
6bstructed,  and  who  have  not  attempted  it,  cannot  maintain 
an  action  for  th©  obstruction  thereof.  (Brawn  v.  Watson, 
47  Me.  161.) 

By  an  examination  of  the  complaint  in  this  case,  we  find 
that  it  is  alleged  that  respondent  not  only  had  an  occasion 
6f  business  to  travel  over  the  road,  but  did  actually  attempt 
to  do  so  with  his  teams  and  wagons  in  order  to  deliver  the 
freights  with  which  they  were  loaded,  and  that  by  means  of 
the  obstructions  complained  of  by  respondent,  he  was  pre- 
vented arid  delayed  from  doing  so  for  a  period  of  five  and 
a  half  days,  to  his  great  damage,  etc.  These  allegations  we 
think  are  sufficient  to  show  that  respondent  saffered  special 
and  peculiar  damages  other  than  those  sustained  by  the  pub- 
lie  in  general,  who  had  no  special  occasion  to  travel  over  the 
road.  This  complaint  would  be  good  on  general  demurrer, 
and  this  motion  could  not  be  sustained  unless  the  complaint 
is  bad  on  general  demurrer. 

The  next  question  of  error  is  as  to  the  admissionB  of  oral 
evidence  to  prove  that  Orodell  was  in  fact  a  town  at  the 
time  of  the  alleged  obstructions  of  the  highway.  At  the 
trial  it  became  pertinent  for  respondent  to  prove  that  Oro- 
dell was  a  town  within  the  meaning  of  section  32  of  the  cor- 
poration law,  which  prohibits  the  establishment  of  toll-gates 
within  the  limits  of  any  town,  whether  incorporated  or  not 
In  answer  to  a  question  propounded  by  respondent  a  wit- 
ness was  permitted  to  state  that  '*there  were  about  twenty- 
fiye<  houses  im  the  tdwn  of  Orodell,   big   and  little^   on  the 
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jt\^eu1y-0ixth  'dfty  6t  May,  1876,  and  tiiat  there  wei*e  about 
eight  or  nine  of  them  occupied  with  families.  That  Oro- 
dell  is  a  town  laid  off  into  street^  alleys,  blocks  and  lot9» 
That  there  is  one  mill,  one  store,  one  blacksmith  shop,  one 
wagon-shop  and  a  po8t-o£5oe."  Anothey  witness  was  allowed 
to  state  that  he  saw  parties  surveying  the  town  and  saw  the 
stakes  afterwards.  To  the  admission  of  tiiis  evidence  the 
appellant  objected)  .on  the  ground  that  the  existenee  of  a  town 
cannot  be  proven  by  oral  evidence,  but  should  be  proven  by 
a  copy  of  a  recorded  plat  This  ruling  of  the  court  is  as- 
bigned  and  urged  here  as  error.  m 

We  think  there  is  nothing  in  this  objection.  A  statute  is 
cited  which  contains  a  provision  that  any  person  who  shall 
dispose  of,  sell,  or  lease  any  lot,  in  any  town  which  has 
been  laid  out,  before  the  plat  thereof  has  been  duly  acknowl- 
edged and  recorded,  shall  forfeit  fifty  dollars,  etc.  But  we 
arie  unable  to  see  the  bearing  of  that,  statute  upon  the  quesr 
tion  at  issue.  Any  proprietor  of  land  might  cause  a  town 
to  be  laid  out,  and  the  plat  thereof  ac^owledged  and  re- 
corded, and  yet  we  apprehend  it  would  not  be  a  town  with- 
out houses  and  inhabitahts. 

The  plat  might  exhibit  the  streets,  alleys,  blocks  and  lots 
and  their  localities,  but  oral  evidence  would  be  necessary  to 
show  that  it  had  houses  and  inhabitants.  It  is  also  urged 
that  the  court  erred  in  refusing  to  let  appellant,  as  a  vntness 
in  his  own  behalf,  answer  the  following  questions: 

"State  what  plaintiff  said  to  you  at  Orodell,  on  the 
twenty-sixth  day  of  May,  1876,  if  anything  about  having 
had  toll  demanded  of  him  at  the  toll-gate  of  the  road  com- 
pany, at-  Lee's  encampment  in  the  Blue  Mountains,  before 
he  reached  Orodell  on  said  trip,  and  whether  he  refused  to 
pay  the  same  then  ?"  This  question,  we  think,  was  properly 
refused.  If  respondent  had  refused  to  pay  his  toll  at  the 
place  where  appellant  had  a  right  to  demand  it,  that  did 
not  justify  him  in  ob^ructing  the  road  at  the  place  in  ques- 
tion. If  respondent  had  passed  thvof^hji^.  gate  without 
paying  his  toll,  appellant  had  his  MttfKKUttlt^^tuf^^ 
should  have  resorted  to  it.      IJo 
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law  in  his  own  hands  and  thus  do  an  unlawful  act  in  order 
to  redress  a  wrong.       There  being  no  error  afiEecting  any 
substantial  right  of  appellant,  it  is  ordered  that  the  judgment 
of  the  circuit  court  be  affirmed. 
Judgment  affirmed. 


♦JOHN  R  ROT,  Respondent,  v.  P.  C.  HORSLET, 

Appellant. 

JXJVLBDICnCHf — ^TESmCOIfT    HAT    BE    TAXXN     BT    A    PiSSON     AFfOmiSD 
It>B  THAT  PUBPOSB,   AND   CaUSE   SUBIOTTED  DT   VACATIOIf,  IT  PAB- 

TIB8  80  BTTPTTLATED. — ^The  parties  after  issue  joined  stipulated 
that  the  trial  of  the  issues  by  a  jury  should  be  waived,  that  the 
evidence  should  be  taken  in  writing  before  a  referee  and  the  case 
submitted  to  the  judge  for  his  decision  at  chambers.  The  evi- 
dence was  so  taken  and  submitted,  and  the  court,  having  heard 
the  evidence  at  chambers,  finally  decided  the  case  and  entered 
judgment  in  term:  Held,  that  the  judgment  was  not  rtid  for 
want  of  jurisdiction. 

Appeal  from  Grant  County. 

The  facts  are  stated  in  the  opini(HL 

James  K.  KeVy,  for  appellant 

.    W.  B.  Laswell,  L.  0.  Stems,  and  Bonham  £  Ramsey,  for 

respondent 

By  the  Court,  Watsow,  J. : 

At  the  September  term,  1876,  of  the  oourt  below,  the  is- 
sues having  been  made  up  in  this  cause,  the  court  below  made 
and  caused  to  be  entered  in  the  journal  the  following  order: 
"And  it  appearing  to  the  court  that  this  was  an  action  based 
upon  mutual  accounts^  and  from  its  nature  improper  to  be 
submitted  to  a  jury,  it  was  ordered  by  the  consent  of  flie 
counsel  that  the  testimony  be  taken  before  Phil.  Metdian, 
clerk  of  this  court,  as  referee,  commencing  on  or  before  the 
first  day  of  March,  1877,  and  that  the  testimony  when  taken 
be  submitted  to  the  judge  of  this  court  at  chambers,  the  de- 
cision and  judgment  to  be  thereupon  rendered  and  entered  ift 
the  journal,  enforced  as  of  term  time.'* 

*  See  25  Am.  Rep.  537  and  note. 
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At  the  June  tetm^  1877|  the  court  made  and  (Mused  to  be 
enteired  in  the  journal  the  following  order:  "John  E.  Roy 
V.  F.  C.  Horsley — It  is  hereby  ordered  that  the  clerk  of  this 
court  transmit  the  testimony  in  this  case  to  the  judge  of  this 
court,  at  chambers,  at  the  Dalles,  Oregon,  so  that  the  same 
shall  reach  the  said  place  on  the  thirtieth  day  of  June,  1877 ; 
and  furtlier,  that  between  this  date  and  the  day  of  the  trans- 
mission of  the  testimony  he  fix  and  appoint  such  times  and 
places  as  in  his  judgment  may  seem  proper  for  the  examina- 
tion or  cro6&-examination  of  such  witnesses  as  either  party 
may  desire  to  examine,  and  that  he  notify  the  counsel  for 
the  respective  parties  thereof  to  the  end  that  this  cause  may 
be  submitted  without  further  delay." 

At  the  September  term,  1877,  on  the  first  day  of  the 
term,  the  judge  filed  his  decision,  dated  the  same  day,  and 
thereupon  a  judgment  was  rendered  and  entered  in  the 
journal  in  favor  of  the  plaintiff  and  against  thfe  defendant, 
for  the  sum  of  two  thousand  four  hitodred  and  sixty-two  dol- 
lars and  siifty-four  cents,  in  accordance  with  said  decision. 
From  that  judgment  this  appeal  is  taken.  The  judgment 
contains  the  following  recitals  before  the  findings  upon 
which  it  IB  founded,  lliis-  cause  came  on  to  be  heard  at 
the  regular  September  term,  1876,  the  plaintiff  appearing 
by  W.  !B.  Laswell  and  L.  O.  Stems  of  counsel,  and  die 
defendant  by  0.  W.  ?arrish  and  M.  L.  Olmstead  of  counsel, 
and  the  case  being  one  in  which  the  examination  of  a  large 
number  of  accounts  was  necessary,  the  counsel  for  the  re- 
spective parties  expressly  waived  the  right  of  trial  by  juiy 
and  consented  that  a  referee  be  appointed  by  the  court  to 
take  the  testimony,  and  that  the  case  be  submitted  to  the 
judge  in  chambers,  upon  the  completion  of  the  taking 
thereof.  Therefore  the  court  appointed  Phil.  Metchan, 
esq.,  sole  referee  to  take  the  testimony  and  report  the  same 
as  aforesaid,  and  the  said  referee  duly  proceeded  to  take, 
and  did  take,  the  testimony  and  reported  the  same  on  June 
80,  1877,  at  which  time  counsel  submitted  written  atgo- 
ments  and  briefs.  Thereupon  the  same  was  taken  under 
advisement,  and  the  decision  thereon  reserved  until  this 
clay,  and  now  being  fully  advised  as  to  all  questions  of  fact 
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and'  d>f  law  Arising  upon  the  record  and  the  arguments  sub- 
mitted, tbe  oourt  finds  the  following  conclusions  of  fact : 

The  transcript  further  discloses  that  on  the  seventh  judic- 
ial day  of  the  same  term  on  motion  of  defendant  the  time 
for  filing  a  bill  of  exceptions  was  extended  thirty  days,  but 
it  does  not  appear  that  it  was  ever  prfesejited  or  filed*  The 
foUowing  are  the  assignments  of  error  in  the  notice  of  ap- 

Ipeal: 

1.  That  the  said  court  or  judge  erred  in  Teoeiving  and 
oonsidering  the  pretended  report  of  Phil.  Metchan,  made 
June  80,  1877,  as  the  report  of  the  referee  in  said  case,  for 
the  reason  that  on  the  date  of  the  making  of  the  said  report 
the  said  Metchan  was' not  teferee.  It  appearing  from  tb& 
reeoi*d  of  said  dase  that  the  power  of  the  referee  appointed 

!  by  the  court  ceased  Mar<ih  1,  1877,  and  that  during  his  said 
authorify  the  referee  in  this  case  made  no  report  as  required 
by  the'order  of  said  court  and  by  law. 

2..  The  court  erred  in  proceeding  to  make  up  its  findings 
of  factis  in  this  case  from  the  said  pret^ided  report  of  the 
said  Phil.  Metchan  before  said  report  had  been  filled  in  said 
circuit  oourt  according  to  law.  That  said  proceeding,  to 
make  up  its  findings  prior  to  said  filing  was  to  the  injury  of 
a  substantial  right  of  the  defendant-  in  this :  It  deprived  the 
defendant  of  his  right  to  make  objections  to  said  report/ 
whidi  under  the  statute  cunnot  be  made  until  aft^r  the  filing* 
of  ^id 'report  It  appearing  from  the.  records  of  said  case 
that  toid  report  never  has  been  filed  in  said  court  or  in  aaid 

-ease. 

3.  The  oourt  erred  in  proceeding  to  make  its  findings  of 
the  law  in  this  case  upon  the  said  pretended  unfiled  report 
of  the  said  Phil.  Mi^tchan  for  the  reason  and  with  the  effect 
stated  above. 

4.  The  court,  by  its  findings  in  said  <;ase,  determined  erro- 
neously that  ^'the  defendant  undertook  and  promised  to  pay 
plaintiff  wages  at  the  rate  of  one  hundred  dollars  per  month, 
together  with  board  and  lodging."      This  being  a  finding  of 

•a  special  agreement  to  pay  n  certain  fixed  sum  per  month,  a 
;  special  contract,  when  the  pleadings  only  set  up  an  implied 
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oontraot  ea  to  t>ride  koA  valne  of  services,  i.>e.  tipcm  qoofihgt^ 
meruit.  .     .  '         -'         ■  '  \  -'  '       I 

5.  The  oonift  erred  in  findiog  that  the  jdaintiff  is  eafitled 
to  recover  of  and  from  defendaiLfe  tiie /Eull  sfum  of  two  thdu*- 
^and  four  htmdr^d  and'sixty-trra  dollars,  and  sixtj^foar  oeBtfa^ 
x>gether  witili  codts  ;  and  disbursements  against  d^etid«- 
int,  for  the  reason  ihst  thete  &..iior evidence  or  testi!*- 
nofiy  on  file^  and  the  reoords  sh6w  nose'  wds  takeik 
)ra]ly  in ^ said  case  to  sustain  said  finding*.  iiTher  records 
how  that  ihe  only  te^thnony  in  thb  base  being  ihat  forwarded 
0  said  judge^  at  chasKbers  by  Fhil.  Metehan,  *nndex^  date  of 
Tune  23,  ISTT,  long  after  his  power  as  refsree  in'  said  oase 
lad  expired.  .  '    ' 

The  first^  A^cond^  third  and  fourth  assignments  of  esror 
re  based  on  the  theory,  urged'  by  counsel  for  appellant^ 
hat  this  was  a  tkial  or  attempted  trial  beforB-a  referee,  as 
)rovided  fbr  by  title  0  of  chapter  2  of  the  code  of  civil  pro^ 
edure,  '     *. 

Were  this  theory  the  oofnrect'  aaey  the  objections  to  the 
ndgmerit  of  the  court  below  urg^d  would  be  well  takeni 
t  would  have- been  necessary  for  th^  i^eferee  to  make  and 
le  his  report,  stating  separately  his  conclusions  of  law  and 
act,  and  on  motion  of  either  party  the  court  should  have 
3t  aside  the  report,  or  have  confirmed  the  same  -and  reii- 
ered  judgment 'accordingly.  (Civil  Oode,  see. '224.)  The 
?feree  neither  made  nor  filed  a  report  as'  recfuired  l^y  thift 
?ction.  But  we  do  not  think  this  was  a  trial  by  a  referee. 
f^e  are  of  the  opinion  that  the  journal  entries  in  the  tran- 
rrvpX  show  that'  the  parties  in  open  court  waived  a  trial  by 
jury,  and  consented  to  try  the  cause  before  the  oouri 
hey  also  stipulated  that  the  evidence  should  be  taken  beh 
>re  a  referee  and  submitted  to  the  court  or  judge  thersof 
D  chambers.  The  trial  theti  was  a  trial  by  the  «>urt  in 
3cordance  with  title  ^  of  chapter  2  of  the  cod^  of  civil 
rocedure.  It  is  claimed,  by  counsel  for  appellant  that 
en  if  this  were  a  trial  by  the  court,  the  judgment  is  erro- 
)us,  because  the  evidence  was  taken  before  a  referee  and 
ibmitted  to  the  court  in  writing  and  was  not  taken  ondly, 
\   provided  by*  section  217    of    the  code,  which,  provides, 
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that  the  order  of  proceedings  on'  a*  trial  by  the  eourt  shall 
be  the  same  as  provided  in  trials  by  jury.  We  think  the 
parties  had  tiie  Hght.  to  insist  that  the  evidence  should  be 
taken  and  heard  orally,  but  we  are  of  the  further  opinion 
that  they  could  waive  this  right  Li  civil  cases  there  are 
but  few  exceptions  to  the  rule  that. a  party  may  renounce  a 
benefit  or  waive  a  privily  which  the  law  has  conferred  upon 
him.  In  this  case  they  expressly  agreed  to  take  the  evi- 
dence in  writing.  The  maxim  cansengus  toUU  ertvrem  ap- 
plies to  all  errors  in  civil  trial,  except  those  which  go  to  the 
jurisdiction  of  the  court     (Broom's  Leg.  Max.  135.) 

It  is  also  urged  by  counsel  that  the  stipulatioii  provided 
for  a  trial  by  the  judge  at  chambers  and  that  the  parties 
capnot  by  consent  provide  for  such  a  trial.  It  is  not  neces- 
sary for  us,  in  this  opinion,  to  pass  upon  the  question  whether 
they  could  provide  for  a  trial  and  judgment  in  vacation.  The 
record  in  this  ease  shows  that  the  trial  wis  in-  fact  ciHicluded 
and  the  decision  made  and  filed,  and  the  judgment  rendered 
and  entered  in  the  term  of  the  eourt  No  objection  seems 
to  have  been  made,  and  the  assignment  of  errors  in  the  notiee 
<>f  appeals  does  not  show  that  any  ol](jectioin  was  made  to 
this  mode  of  trial. 

It  cannot  be  said  that  the  judgment  was  without  jurisdic- 
tion. The  court  was  in  session;  it  had  jurisdiction  of  the 
subject-matter  and  of  the  parties;  it  was  autfaorueed  to  tiy 
the  action.  We  have  carefully  examined  the  authorities  cited 
by  counsel  for  appellant,  and  while  they  fully  sustain  the 
principle  contended  for  by  counsel,  we  do  not  regard  that 
principle  as  applicable  to  this  case.  The  case  of  Wicks  v. 
Ludwig,  9  Cal.  173,  decides  that  no  trial  could  be  had  at 
that  time  in  that  state,  or  judgment  rendered  except  in  term 
time.  In  this  state  a  judgment  may  be  rendered  in  vaca- 
tion, but  as  in  this  case  the  trial  was  concluded  and  judg- 
ment rendered  in  term  time,  the  cases  are  not  paralleL 

The  case  of  Norwood  v.  Kenfield,  34  CaL  329,  turned  on 
the  validity  of  an  order  made  by  a  county  judge  at  lum- 
bers granting  a  continuance  of  a  cause  to  determine  an 
election  contest,  which  was  pending  for  trial  and  set  down 
for  trial  at  a  future  day  in  the  county  oourt^  and  upon  the 
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question  whether  or  not  a  trial  conld  b^  hadi  and  judgment 
be  rendered  in  vacation.  As  in  the  case  at  bar/  the  judg^ 
ment  coioiplained  of  was  rendered  in  term,  the  authority  is 
not  in  point. 

The  case  of  Bates  v.  Gage,  40  Cal.  188,  merely  decides 
that  consent  of  parties  cannot  confer  jurisdiction  upon  'a 
tribunal  assuming  to  be  a  court  In  Bx  parte  Bennett,  44 
OaJ.  889  both  the  trial  and  judgment  o^  the  court  were  in 
vacation  pursuant  to  a  stipulation  of  parties.  Bennett  di»- 
obeyed  the  decree  and  when  arrested  for  contempt  for  his 
disobedience,  applied  to  be  discharged  upon  writ  of  habeas 
corpue  upon  the  general  ground  that  the  decree  was  reii'-  « 
dered  witibout  jurisdiction  and  was  void.  The  court  denied 
the  lipplication  and  remanded  the  prisoner,  holding  that  the 
court  had  jurisdiction  of  the  parties  and  the  subjectrmatter, 
and  that  it  could  enter  judgment  either  in  term  time  or 
^^cation.  This  was  the  only  question  before  tiie  court 
INone  of  the  dicta  in  the  decision  sustsfin  the  theory  of  ap- 
pellant 

The  only  theory  upon  whH^  the  appellaiii  can  claim  a 
reversal  of  the  judgment  is  that  it  was  rendered  without 
jurisdiction  and  is  void.  Appellant  waived  all  objections 
to,the.fo9nn  of  the  trial,  or  .^lannser  of  taking  the 'evidence, 
either  by  his  express,  assent  in-  open  court  or  by  not  making 
bis  objections  at  the  proper  time.  Parties  cannot  speculate 
ixpon  the  decisions  of  the  courts  by  passing  over  irregulari- 
ties and  taking  their  chances  upon  a  judgment  in  their  fa- 
vor, and  Hiereafter,  if  the  judgment  shall  be  adverse  to  them, 
raise  those  objections.  The  commencement  of  the  trial  in 
this  case  in  vacation,  not  being  fatal  to  the  jurisdiction  of  the 
court,  if  appellant  desired  to  object  to  the  court's  rendering 
a  judgment  without  a  farther  hearing  they  should  have  done 
so  at  the  time. 

There  is  another  sufficient  reason  why  we  cannot  consider 
the  objections  made  by  counsel  for  appellant  orally  in  argu- 
ment before  this  court  to  the  trial  below  as  having  taken 
place  in  vacation.  It  is  not  contained  in  any  of  the  assign- 
ments of  error  in  the  notice  of  appeal.  This  court  has 
heretofore  decided  that  it  will  not  consider  any  errors' which 
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are  not  s^t'fortb  in  tlie  tioticje  of  aiq)eal«  -  (Dolph  v.  Nickum, 
2  Or.  202;  Civ.  Code,  sec3.  537,  534.) 

We  do  not  think  the  fourth  alignment  of  error  is  veil 
taken.  The  complaint  alleges  that  ^Hbetween  the  eleventh 
day  of  October,  1869,  and  the  twentieth  day  of  May,  1873, 
in  Grant  county,  Or^n,  at  the  special  instanoe  and  request 
of  defendant,  plaintiff  .performed  work  and  labor  for  debt,'' 
ate.  ^^That  defendant  undertook^  promised  and  agreed  to 
pay  plaintiff  the  value  of  said  work  and  labor  as  set  forth 
in  said  bill  of  items. to  wit:  the  sum  of  one  hundred  dollars 
•per  month  with  board  and  lodging  for  plaintiff  for  said 
time." 

The  finding  of  the  oouit  complained  of  is  almost  in  the 
very  words  of  the  allegation  of  the  promise  to  pay  in  the 
complaint  There  is  certainly  no  substantial  variance  be- 
tween the  allegations  and  the  ptoof  in  this  respect  It  ia 
not  daimed  that  defendant  was  misled  by  any  such  variance^ 
(Civ.  Code,  sec.  94^) 

It  follows  that  there  is  no  error  in  the  proceedings  of  the 
jeourt  below,  and  the  judgment  taust  be  affinned. 


S.  J.  SAXON,  Respondent,  v.^C.  OONGEB  and  W.  J. 

HILL,  Appellants. 

CBiiciirAL  AcnoN — Coicpboiobb  or. — There  eea  be  no  legal  oompromiaa 
of  a  criminal  charge,  where  the  person  charged  has  not  been 
arrested,  nor  in  any  way  held  to  answer  the-  charge. 

Idem — ^Pabtt  In #ubbd  cak  bxact  NoTHmo  bbtoivd  Aotuax.  Vaxxtb  or 
Pbofestt  Taken  and  Expenses.*— In  effecting  a  compromise  of 
larceny^  under  the  statute,  the  person  whose  property  has  been 
stolen  has  no  right  to  exact  or  receive  from  the  person  committing 
the  larceny,  anything  more  than  the  property  stolen  or  its  vmlne, 
and  the  necessary  expense  of  reclaiming  it 

Idem — ^Agreement  to  Acknowudge  Satisfaction,  Etfbot  or. — ^A  dm- 
pie  "agreement  to  acknowledge  satisfaction,"  does  not  effect  a  yaUd 
compromise.    The  satisfaction  must  be  unequivocally  acknowledged. 

Hill  began  a  criminal  prosecution  injustices'  court  against 
Conger,  charging  him  with  the  laroenj  of  forty-six  bushels 
of  wheat  A  warrant  was  issued,  but  no  arrest  was  made. 
Hill  owed  Conger  eighty-six  dollars  at  the  time  the.ocHn- 
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plaint  was  filed.  Twa  days  after. tte  eomplaint  was  filed, 
Conger,  by  his  agent  and  Hill,  made  an  agreement,  by  which 
Oong^r  was  to  retujn  to  Hill  forty-six  bushels  of  -w^eat,  val- 
tied  at  thirty  doUaiis  and  fifteen  cents,  pay  Hill's  attorney 
for  his  services  in  the  criminal  proceeding^  pay  the  expenses 
<of  following  up  the  stolen  property  and  release  the  debt  of 
eighth-six  dollars  which  Hill  owed  him.  Hill,  on  hid  part, 
agreed  to  acknowledge  satisfaction  f6r  the  injury  done  him 
by  the  larceny  of  the  wheat,  and  procure  the  dismissal  of  the 
prosecution.  The  wheat  was  returned,  and  the  attorney's 
fee  and  other  expenses  paid  by  Congef .  Hill  made  the  neo- 
essaiy  acknowledgment  of  satisfaction, /and  the  prosecution 
was  dismissed.  Subsequently  thib  action  was  brought  against 
Conger,  and  ganiidiee  process  served  upon  HilL  Hill  re- 
turned his  certificate  to  the  effect  that  he  was  not  indebted  to 
Conger,  He  was  thereupon,  by  an  order,  required  to  appear 
and  answer  written  interrogatories.  He  did  so,  and  an- 
swered in  effect  that  the  eighty-six  dollars  due  to  Conger  had 
been  paid  by  his  agreement  not  to  prosecute.  Such  proceed- 
ings were  had  that  a  judgment  was  rendered  against  him  for 
«iz1r)r*three  dollars  and  costs  of  the  garnishment  proceedings* 
Upon  appeal  to  the  circuit  court- this  judgment  was  affirmed, 
the  court  findings  among  other  conclusion^  that  the  release 
•bty  Conger  of  the  debt  due  from*  Hill  waa  fraudulent  and 
▼oid  as  to  the  creditors  of  Conger. 
Conger  and  Hill  appeal  to  this  cooxti 


G.  B.  Dorris,  for  appellants. 

C.  W.  Fitch  and  J.  M.  Thompson,  ior  respondent* 

By  the  Court,  Mo Abthub^  J«  : 

Under  the  criminal  law  of  this  state  certain  crimes  may 
be  compromised,  but  the  crimes  must  be  of  the  general 
class  known  and  denominated  as  misdemeanors.  In  order 
to  effect  a  legal  compromise,  the  defendant  in  the  criminal 
action  must  have  been  held  to  answer  on  a  charge  of  mis- 
demeanor, and  the  same  must  fall  under  the  category  of 
iSboBe  for  whidh  the  law  affords  a  civil  remedy  as  well  as  a 
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penal  judgment  (Crim.  Code,  sec.  816.)  The  crime  charged 
against  Conger  was  larceny  of  property  of  the  value  of  less 
than  thirty-five  dollars,  a  misdemeanor,  and  Hill  had  a 
civil  remedy  for  the  trespass,  involved  in  the  larceny.  But 
though  a  chai^  had  been  preferred  against  Conger  for  the 
crime,  be  was  not  arrested,  nor  was  he  in  any  way  held  to 
answer  the  charge.  The  crime  was  one  that  could  have 
been  compromised  if  he  had  been  held  to  answer,  but  the 
manner  in  which  Hill  attempted  to  effect  a  compromise 
would  have  operated  as  a  fraud  upon  Conger's  cred- 
itors, even  if  he  had  been  regularly  held  to  answer 
the  charge  preferred.  In  effecting  a  tX)mpromi8e  of  a  orime 
under  the  statute  referred  to,  the  person  whose  property 
has  been  stolen  has  no  right  to  exact  or  demand  or  receive 
from  the  person  committing  the  larceny  anything  more  than 
iJie  property  or  its  value,  und  the  necessary  expense  inr- 
curred  in  reclaiming  it ;  that  is  to  say,  the  law  will  not  per- 
mit the  process  in  a  criminal  case  to  be  used  as  an  instru- 
ment, by  means  of  which  a  person  can  secure  pecuniary  ben- 
efits to  the  prejikdice  of  the  other  creditors  of  the  peraon 
eharged  with  a  crime.  If  the  person  whose  properly  has  been 
stolen  desires  more  than  a  return  thereof,  and  the  necesBary 
expenses  incurred  in  reclaiming  it,  he  must  let  the  crimi- 
nal law  take  its  course,  and  resort  to  his  civil  remedy  for 
the  recovery  of  his  damages. 

In  this  case  the  court  below  found  that  the  forty^sts  bush- 
els of  wheat,  the  subject  of  the  larceny,  were  retumefl  to 
Hill,  and  he  was  also  allowed  all  the  expenses  he  necessarily 
incurred  in  tracing  it  up.  His  indebtedness  to  Conger  in  ex- 
cess thereof  was,  we  think,  a  proper  subject  of  garnishment 
by  other  the  creditors  of  Conger. 

There  is  a  further  reason  why  what  was  done  cannot  be 
regarded  as  a  compromise.  The  facts  show  that  Hill  sivor 
ply  "agreed  to  acknowledge  satisfaction.''  In  order  to 
effect  a  valid  compromise,  such  a  one  as  would  bar  the  fur» 
ther  or  future  prosecution  for  the  crime  he  should  have  aor 
knowledged  satisfaction  unequivocally,  and  the  dismissal 
of  the  prosecution  should  have  been  baaed  upon  such  un? 
equivocal  acknowledgment  of  satisfaction.       The  chaiges  of 
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in  the  findings  of  fact  have  not  been  examined  into  in 
this  cafie  for  reaaons  apparent  upon  the  record.  We  have 
coi^fiiied  our  investigation  into  the  legality  and  yalidity  of 
tlie  eonclnsions  of  law  applied  by  the  court  below  to  the  facts 
foond. 

Jxidgment  affirmed 


MATT  ALA  ADAMS  et  al.,  Kespondents,  v.  MAHALA  WILr 

SON  et  al.;  Appellants. 

St!U*ui^tion— DioRBB  THEREiH. — By  the  terms  of  a  wiU  the  estate  of 

tlie  testator  was  bequeathed  to  the  appellant  W.  during  her  life, 

to  be  divided  at  her  death  among  twelve  persons,  eleven  of  them 

rteepondents  in  the  suit.     The  respondents  having  brought  suit  to 

restrain  W.  from  disposing  of  the  property  and  for  other  relief,  for 

adjustment  and  settlement  of  the  sam^  a  stipulation  was  entered 

into  and  filed  in  the  suit  between  W.  and  six  of  such  respondents, 

providing  for  %  settlement  of  the  estate  and  a  final  distribution  of 

the    deceased's   property    among   all    the    legatees.      Subsequently, 

and  before  any  proceedings  were  had  on  the  stipulation,  W.  and 

the  remaining  legatee,  who  was  a  co-defendant  in  the  suit,  filed 

^  motion  to  strike  the  stipulation  from  the  files,  and  withdrawing 

lir.'s  assent  fcom  sneh  stipulation:     Held,  that  the  court  had  no 

thority  to  decree  a  performanoe  of  the  sgxeement  contained  in 

ch  stipulation  between  the  parties  thereto,  that  such  a  decree 

be  authorized  must  determine  all  the  rights  of  all  the  parties 

the  controversy. 

PSAT  from  Umatiilla  Counly, 

18  suit  was  brought  by  the  respondents,  eleren  in  num- 

igainst  Mahala  Wilson  and  F.  M.  Wilson,  the  appel^ 

^T^^-fc^.      The  respondents,  and  the  appellant  F.  M.  Wilson,  are 

^^^j      <3liildren  of  the  appellant  Mahala  Wilson  and  of  J<An 

•^iTson,  deceased.      John  Wilson  left  a  will,  in  which  be  be- 

^o^e^i'fclied  all  his  property,  real  and  personal,  to  Mahala  Wil- 

^xi,     cJtiring  her  life,  and  to  her  Aildren  equally  upon  her 

^eath    (excepting  one  tract  of  land).     The  suit  was  brought 

^  TG&tjrsin  Mahala  Wilson  and  her  agents  from  disposing  of 

^cxi    px-operty,  for  an  account  of  the  same,  and  for  the  ap- 

^ointiixxent  of  a  receiver  to  take  charge  of  it. 

^^tr    the  purpose  of  adjusting  the  difference  between  the 

^arti^Q    and  settling   such  suit,    a    stipulation    was,    on    the 

^^^*y-fiecond  of  April,  1876,  entered  into  between   six    of 

^"^^^jDondents  upon  the  one  part  and  Mahala  Wilson  upon 
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the  other,  providing  for  complete  settlement  and  diBtribn^ 
tion  of  the.  entire  estate  among  all  the  parties-  to  the  siiit- 
This  stipulation  was  filed  in  the  case  on  the  twentj'^i^th  of 
April,  1877. 

On  the  second  of  May  following,  Mahala  and  the  appel- 
lant Francis  W.  filed  motions  to  strike  the  stipiilation  from 
the  files,  and  withdrawing,  in  tfap  motion  of  Mahala,  her  ab- 
sent to  the  stipulation. 

On  the  twenty-ninth  of  October,  1877,  the  circuit  court 
rendered  a  decree  based  on. the  stipulation,  which  in  effect 
decreed  a  performance  of  the  agreement  contained  in  the 
stipulation  between  the  parties  signing  it,  and  left  the  suit 
undetermined  as  to  the  remaining  parties. 

Lucian  Evarts  and  W.  W.  Thayer,  for  appellants. 

Stems  and  Lichtenthaler,  for  respondents. 

By  the  Court,  Shattuok,  J. : 

The  objections  to  the  decree  in  this  case  are  well  taken* 
There  are  thirteen  parties  to  the  suit,  and  each  has  a  pecun- 
iary interest  in  the  property  in  controversy.  The  property 
is  the  estate  of  John  Wilson^  deceased,  held  by  the  widow 
and  defendant  Mahala  Wilson  as  devisee  and  tenant  for  life, 
under  the  will  of  deceased,  solemnly  executed  and  duly 
proven.  The  decree  is  not  made  upon  the  issues  farmed  by 
the  pleading  and  established  by  the  proofs,  but  is  based  upon 
a  stipulation  or  agreement  of  five  of  the  parties,  four  of  the 
plaintiffs  and  the  defendant  Mahala  Wilson. 

True,  the  decree  does  not  attempt  to  enforce  the  stipula- 
tion, except  as  between  these  five  parties,  but  it  appears  from 
the  record  that  before  the  stipulation  was  filed  Mahala  re- 
voked, as  far  as  she  could,  her  agreement  set  forth  in  the 
stipulation,  on  the  ground  of  alleged  mistake  in  its  recitals, 
and  Ij^ecauae  eight  of  the  parties  in  the  suit  had  neglected  or 
refused  to  sign  it 

The  manifest  intent  of  the  stipulation,  and  the  legal  effect 
of  its  provisions  are  to  alter  the  provisions  of  the  will  in  re- 
spect to  the  use  and  disposal  of  real  as  well  as  personal 
estate^  and  to  aooelerate  the   performance  of   acts  required 
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by  the  will  to  be  done  only  at  the  death  of  Mahala  Wilson. 
The  common  and  joint  interest  of  the  parties  to  the  suit  in 
the  property  renders  the  aocomplishment  of  suda  an  inten- 
tion and  effect  legally  impossible^  without  the  consent  of  all 
parties  concerned.  No  division  or  withdrawal  of  the 
properly  for  the  benefit  of  any  could  be  rightly  had  without 
the  assent  of  all.  No  one  party  could  equitably  have  a  de- 
cree on  the  stipulation,  unless  the  court  were  empowered  s^ 
the  same  time  to  provide  for  each  of  the  other  parties  in- 
terested in  the  property.  But  in  rendering  this  decree  in 
favor  of  four  of  the  plaintiffs,  they  could  not  decree  upon 
the  stipulation  in  regard  to  the  other  eight  children  and 
heirs,  because  they  had  not  assented  to  it,  and  were  not 
bound  by  it.  It  .could  no*  decree  for  the  eight  under  the 
will,  according  to  the  allegations  of  the  complaint,  because 
their  rights  in  that  regard  were  contested  and  put  in  .issue, 
and  thei  issues  were  not  tried.  Furthermore,  the  interfer- 
ence with  and  premature  division  of  the  property  disposed 
of  by  the  will,  which  would  result  from  this  decree,  neces- 
sarily render  the  execution  of  the  will  according  to  its 
terms  impossible,  and  nothing  but  the  unequivocal  assent  o^ 
all  pfurties  interested  oan  justify  such  an  exercise  of  power 
.by  the  tfourt.  »  . 

,  JBlut  ^f  th^  /^tipulalipn  had  been  duly  signed  by  all  the  par- 
ties, this  decree  in  its  present  form  would  be  objectionable, 
even  though  it  had  provided  for  the  remaining  eight  children, 
as  it  undertook  to  provide  for  the  four;  because  it  does  not 
specifically  decree  in  favor  of  the  defendant,  Mahala  Wil- 
son, as  the  stipulation  had  piovided.  According  to  the  stip- 
ulation, she  was  to  retain  property,  have  certain  rights  and 
adyan.tages  in  the  estate  pt  the  deceased,  as  to  which  this  de- 
cree is  silent  ' 

A  decree  in  equity  should  determine  all  the  rights  of  all 
the  parties  in  the  controversy,  and  should  dispose  of  all  the 
subject-matter  of  the  suit.  The  decree  now  before  us  failing 
to  do  this  and  being  objectionable  in  the  particulars  above 
referred  to,  should  be  reversed.  There  being  no  testimony 
in  the  cas^,  this  court  cannot  render  any  decree  except  one 
on  the  pleadings,  and  it  appearing  from  the  record  that  the 
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amount  and  condition  of  the  property  have  changed  since  the 
commencement  of  the  suit,  and  that  supplemental  pleadings 
will  be  necessary  to  a  fair  and  full  determination  of  the 
rights  of  the  parties,  we  are  of  the  opinion  that  the  rights 
and  interests  of  all  concerned  will  be  subserved  bj  a  dismis- 
sal of  this  suit  without  pi^judice. 

An  order  will,  therefore,  be  entered  reversing  the  decree 
below  and  remanding  the  cause  to  the  court  below  with  in- 
structions to  dismiss  the  complaint  without  prejudicet 


DAVID  TAYLOR,  Respondent,  r.  UMATILLA 

COUNTY,  Appellant 

GoTTirrr  CoMiassioirEBs — ^Authobized  to  Ehplot  Oouitske..— Hm 
county  icominissioners,  setting  as  a  board,  are  authorised  to  employ 
attorneys  to  represent  the  county  in  proceedingB  by  or  against  it. 

Appeax  from  Umatilla  County. 

This  was  a  motion  to  dismiss  the  appeal  up<m  the  ground 
that  no  sufficient  notioe  of  appeal  had  been  served. 

The  notioe  of  appeal  is  signed  by  Lucian  S^artB,  who  cer- 
tified that  he  was  the  appellant's  attorney.  It  is  not  signed 
by  the  prosecuting  attorney  for  the  district  whidi  indudBS 
Umatilla  county. 

Arthur  Criafield,  for  the  motiom 

Lucien  Evarts,  contra. 

By  the  Court,  Boibb^  J. : 

That  the  board  of  county  commissioners  is  authorized  to 
employ  attorneys  to  represent  the  counly  in  proceedings  to 
which  the  county  is  a  party  or  where  the  interests  of  the 
county  are  involved,  and  that  Evarts  having  been  employed 
by  the  board  of  county  c(»nmissioners  of  Umatilla  county  in 
the  action,  the  notice  of  appeal  signed  by  him  as  the  attor- 
ney of  the  county  is  not  defective  on  that  account 

Motion  overruled. 
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J.  E.  VAN  SANT,  Respondent,  v.  THE  CITY  OF  PORT- 
LAND, Appellant 

SZATUTK        CONSTBITED  —  ASSCS81£ENT8     AND     STBEBT     liCPBOYEUEXIB, 

BxooBDS  OF  Council  irasr  contain  Pboof  that  dus  NtfricE  or 
WAS  GIVEN. — Section  139  of  the  charter  of  the  city  of  Portland 
providefl  that  ''in  any  action,  suit  or  proceeding  concerning  any 
assessment  of  property  or  levy  of  taxes  'authorized  by  the  act/ 
or  the  collection  of  Uny  such  tax,  or  proceeding  consequent  thereon, 
such  assessment,  levy,  consequent  proceeding,  and  all  proceedings 
connected  therewith,  shall  be  presumed  to  be  regular  and  duly 
done  or  taken,  until  the  contrary  is  shown."  Held:  that  this 
statute  does  not  dispense  with  the  necessity  of  showing  by  the 
record  that  the  required  notice  of  a  proposed  street  improvemoit 
and  assessment  has  been  given. 
Idem. — When  an.  ordinance  or  proceeding  to  improve  a  street  or  levy 
an  assessment  therefor  is  attacked  by  a  writ  of  review,  and  the 
record  certified  in  the  return  fails  to  show  any  proof  that  such 
notice  was  given  as  required  by  law,  the  presumption  in  favor  ^of 
tlie  ooneolaiess  of  the  '  prboiMdings,  provided  by  seotion  139  is 
overcome,  and  -the  proceeding  should  be  reversed. 

Appeal  from  Multnomah  County.  . 

Besposident  is  the  owner  of  certain  lots  in  the  cily  of  Port- 
land. On  the  seventeenth  of  January,  1877,  the  common 
oouncil  of  the  city  passed  an  ordinance  to  improve  the  streets 
in  front  of  those  lots.  On  the  eighteenth  day  of  April,  1877, 
the  ooimcil  passed  an  ordinance  assessing  the  costs  of  the  im- 
provement of  said  streets  upon  the  adjoining  lots.  By  this 
ordinance  different  suins  were  assessed  on  the  several  lots 
owned  by  respondent,  amounting  in  the  aggregate  to  the  sum 
of  eight  hundred  and  eighty- three  dollars  and  sixty-eight 
cents.  These  assessments  were  docketed  in  the  city  lien 
docket  as  provided  by  the  charter  of  the  city.  Warrants  were 
thereafter  issued  for  their  collection  and  the  lots  levied  upon 
and  advertised  for  sale.  Respondent  then  sued  out  a  writ 
of  review  in  the  court  below,  assigning  as  error  in  the  pro- 
ceedings of  the  city  council,  that  no  notice  of  the  proposed 
improvement  was  given  by  fccctions  79  and  80  of  the  city 
charter,  and  that  no  notice  was  given  of  the  assessment  as 
required  by  section  89  of  tlie  charter. 

The  facts  relating  to  the  giving  of  notice  of  the  proposed 
•improvement  and  assessment,  appearing  by  the  return^  are 
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as  follows:  ,Tlie  record  of  the  proceedings  of  the  city  coun- 
cil shows  that  before  the  passage  of  the  ordinance  in  ques- 
tion, the  council  made  an  order  that  notice  of  the  proposed 
improvement  should  be  given,  and  it  also  recites  that  a  no- 
tice of  the  proposed  improvement  was  published  ten  con- 
secutive times  in  the  Daily  Oregonian,  from  December  25, 
1876,  to  January  6,  1877,  both  inclusive. 

A  copy  of  the  notice  in  due  form  appears  in  the  record. 
The  record  recites  the  form  of.  a  notice  of  the  proposed  as- 
sessment, and  that  it  was  published  in  the  Daily  Standard 
ten  consecutive  times,  beginning  on  the  eighth  of  May,  1877. 
No  other  proof  of  the  publication  of  the  notice,  either  of 
the  proposed  improvement  or  of  the  assessment  appears  in 
the  record.  No  affidavit  of  the  printer  or  foreman  of  eithcfr 
paper  of  the  service  of  either  notice  appears  to  have  been 
filed. 

The  city  recorder,  in  his  certificate  to  the  sapj^mentAl  re- 
turn,  states  that  no  other  proof  of  the  service  of  the  notices 
is  on  file  in  his  office,  except  the  files  of  the  Daily  Oregonian 
and  Daily  Standard,  in  which  they  wexe  published^  and  the 
bills  of  the  publishers  for  publishing  the  notioeSr 
copies  of  which  he  embodies  in  the  return,  and  which 
he  states  were  examined  by  the.  council  and  ordered  paid* 
He  further  states  that  the  number  of  insertions  claimed  for 
in  the  bills  were  found  correct  by  the  counsel.  The  bills  con- 
tain no  copies  of' any  notice,  and  have  attached  to. thenv.nQ 
affidavit.  • 

r 

J.  C.  Moreland,  for  appellant : 

When  a  municipal  corporation  is  entrusted  with  the  exe- 
cution of  a  power,  and  is  not  confined  to  a  particular  mode, 
but  has  a  discretion  in  the  choice  of  means,  courts  will  no4 
attempt  to  control  the  corporation,  unless  there  is  a  plain, 
clear  case  of  abuse  of  that  discretion.  (Dill,  on  Mnn. 
Corp.  sec  68  and  note;  2  Or.  146.)  The  certifieate  of  the 
auditor  and  clerk  shows  that  the  publication  was  made,  and 
the  court  will  presume  that  his  certificate  is  .true.  A  statute 
should  be  construed  so  as  to  give  full  effect  and  force  to  all 
its  provisions.     (52  Barb.  533.)      All  statutes  must  be  con* 
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trued  according  to  the  language  employed.  (64  N.  Y.  226 ; 
56  Id.  53.)  The  best  rule  by  which  to  amv€  at  Ae  mean- 
Tig  and  intention  of  a  law,  is  to  abide  by  ihe  words  whicih 
he  la^w-maker  has  used.  (4  McLean,  463 ;  6  Id.  178 ;  Dev- 
reartx,  IT.  C.  1S8.)  This  section  changes  the  burden  of 
)roof  *'iii  any  action,  suit,  or  proceeding  concerning  any  as- 
essn^ent  of  property*'  authorized  by  the  charter,  from  the 
ity  to  the  person  making  the  complainit. 

Northrup  (t  CHlbert,  for  r98p09dent8: 

Assessments  levied  for  the  purpose  of  street  improvements 

pon  the  property  adjoining  the  street  improved,  are  known 

s  **local  assessments,''  and.  ate  one  species  of  taxation  and  a 

ranch  of  the  taxing  power.      (Burr,  on   Tax.    460,    461; 

HaTh  V.  Starr,  I'Saw.  30;  King  et  al.  v.  Oiiy  of  Portland, 

Or.    147;  Dill,  on  Mun.  Corp.  sec.  596;  Oriffin  v.  Mayot 

f  SrxxyMyn,  4  Com.  419.)    Every  step  required  by  the  stat- 

te  in  making  local  assessments  must  be  taken  to  confer  jur- 

^diction.     (Himmelman  v.  Satterlee,  50  Cal.  68;  tl  Bark 

^^  ;  Dill,  on  Mun.  Corp.  sec.  610 ;  Burr  on  Tax.  478 ;  Black- 

'^U  on  Tax  Titles,  Mar.,  44 ;  Hewes  v.  Bets,  40  Cal.  262 ; 

\<^hell  V.  Bartlett,  84  Id.  281 ;  NichoU&k  Paving  C(k  Vi 

'^'^nter,  85  Id.  699;  Wefcer  v.  Potter,  18  Ohio  St.  85;  fife*- 

^^^  t^,  CrwnJcleion,  20  Id.  859  i  In  re  Eager,  46  If.  Y.  100; 

^       Douglas,  46  Id.  42 ;  In  re  Astor,  60  Id.  868 ;  In  r# 

l^y£^:>^,  60  Id.  16 ;  Dubuque  v.  Waotcn,  28  Iowa,  571 ;  OU 

,//  'a^-    Robinson,  20  Barber,  149.) 

Lf^  ^'this  respect  there  is  no  distinction  between  an  assess- 
^-r^*  'ioT  local  improvement  and  an  assessment  for  raising 
v^"i^Txe  for  the  support  of  the  government  (Smith  v.  Davis, 
^  ^^^Cl,  536;  Dill,  on  Mun.  Corp.  sec  596;  Hill  v.  Higdon, 
<^^Xry  St  R  246;  Cooley  on  Tax.  452;  Cooley  on  Const 
-499.)  Proceedings  of  this  kind  are  judicial  in  their 
.  (Blackwell  on  Tax  Titles,  Mar.  26;  79  Penn.  383.) 
expression  is  constantly  used  by  the  courts  that 
'^^'^  step  in  these  proceedings  required  by  statute  must  be 
^^  to  confer  jurisdiction.  Now,  "jurisdiction  of  the 
vtas^s  is  the  power  over  the  subject-matter  given  by  hiw  of 
^^    Sovereignly  in  wiiich  the     tribunal     exists."     (Bouvier, 
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Title  Juriddiction«)  Jurisdietion  is  the  power  to  hear  and 
determine.  (Orignon  v.  Astor,  2  Howard  338.)  The  results 
of  these  proceedings,  if  regular,  is  to  divest  title.  Not  by 
legislative  action,  that  has  been  exercised  in  the  creation  of 
the  law,  but  by  judicial  action,  the  taking  of  the  steps  re- 
quired by  the  law  to  divest  title.  One  has  a  right  to  a  hear- 
ing— a  trial,  before  he  can  be  deprived  of  life,  liberty,  or 
property.  (Blackwell  m  Tax  Titles,  Mar.  22;  2  Or.  38.) 
"Every  statute  authority  in  derogation  of  the  common  law, 
to  divest  the  title  of'  one  and  transfer  it  to  another,  must  be 
strictly  pursued."  (^Sharp  v.  Spier,  4  Hill  76,  92 ;  Curran 
V.  Shatiuck,  24  Cal.  427 ;  Creighton  v.  Mcmson,  27  CaL  628 ; 
Stanford  v.  Worrit  27  CaL  171 ;  Bendey  v,  Mountcun  Lake 
Welter  Co.,  13  Cal.  306;  Williams  et  al.  v.  Payton  et  al.  4 
WheeL.  804;  Bathbtm^.  Ach9r,  18  Barber  393;  Hobart  v. 
Frisbie,  5  Con.  592.) 

The  charter  of  the  dty  of  Portland,  under  which  the 
council  acts  in  making  local  assessmentB,  must  be  stricdy 
(Xmstrued.  (City  of  Portland  v.  Stock,  2  Or.  70 ;  Bladnivell 
on  Tax  Titles,  Mar.  89.  4  Or.  210.) 

.  Notice  must  be  given  to  the  party  in  interest  where  a  pro- 
ceeding of  a  judicial  nature  is  anthorized.  The  right  to 
a  hearing  is  a  constitutional  right  If  Iheie  is  a  right  to  a 
hearing,  there  is  a  right  to  a  notice;  and  where  the  proceed- 
ing is  before  before  an  inferior  tribunal,  exercising  sununaiy 
]^wer,  the  evidence  Ihat  due  notice  was  given  must  appear 
upon  the  face  of  the  record.  (Lowell  v.  Wheeioch,  11  Cnah. 
391 ;  60  HI  324 ;  61  III  352 ;  Blackwell  on  Tax  Tides,  89, 
213 ;  Cooley  on  Taxation,  337,  264,  266 ;  Thompson  v.  Mult- 
Thomah  County^  2  Or.  41;  Ferris  et  oL  v.  Bravftible  et  oL,  5 
Ohio  St.  112 ;  Nieholls  v.  Bridgeport,  23  Conn.  208 ;  Judson 
V.  Bridgeport,  25  Conn.  428 ;  LoweU  v.  Wheelock,  II  Cosh. 
391;  5  Haywood,  295.)  Notice  stands  in  the  place  of  pro- 
cess, in  proceedings  of  this  nature.  (8 common  v.  Chicago, 
40  HL  146.) 

But  it  is  claimed  by  appellant  that  section  139  of  the 
charter  cures  any  error  in  the  prooeedings.  Said  section 
dedaxes  that  all  proceedings  concerning  assessments  ''shall 
be  presumed  to  be  regular  and  duly  done,  (Mr  taken  until 


Dej)..  IS'ZT]    .' .Yaf.  Siiff t  v.  City,  of  Po&TiiAirD.  •  899 

tbe  omtanuy  is  Bhct^."  ,  This  meaxuiy  if  anj^^flmig,  tbat  the 
orma  is  on' the  petitioner,  iii  this  case.  It  is  nothing  more 
ijtasda  Ike  f amilikr  rule  that  a  tas-de^  is  prima  facie  eridenoe 
df  tide;  and  here,  as  in  the  case  of  a  tax4ifle,  b^  the  i^bord 
mxsit  ike  assessment  stand  or  falli  Had  the  notiees  bedn  given 
as  reqmred  by  law,  and  the  oooncil  so  fotmd  when  it  was  pro- 
ceeding lA  lihisi.mattBT^ ii wbold  appearof  i^etotd.  Section  -67 
seqmites  the.iiuditoar^'luideF  the  dilectioin  of  the  oonncil,  to 
keep  a  beoord  of  its  ptd^eedingk  (21  Wisc^  1&7;  29  Iowa 
886.)  ^  .     .  . 

^  By  the  Court^  Watson,  J, :     • 

V  Section?  79  of  the  charter  of  the  (Aty  of  PorUand,  provides 
that^^no  grade- or  improremient.inentiepefl  in  section)  79,  can 
be  nndertfldtBtk  or  madd  wtthont:teii  dayi^  notice  thevedf  being" 
first  given  by  pabUcationin  some  daily  newspaper  puUMied 
in  the  ciiy  of  Portland;"  : 

Section  89  provides  thaJb  ^^a  suin  of  money  asseseedfor'the^ 
improrement'  of  a  street  caainot  be  coBectBd  nntil  by  order  of 
the  eounoily  ten  days'  notice! thereof  is-given  by  the  auditor 
by  publication  in  a  dadly' newspaper  pobUshed  in  the  city  of 
Portland;  such  notice  inust  substantially  contain ^ihe  matteorS 
leqninsd'  to  be.  entered  in  tike  dociiceb  of  city  Hehs^'  concerning 
such  assessment"  The  errors  assigned  in  the  petitien  for  tbe 
writ  of  review  in  this  ease^'are  that  the  record  attadoed  in 
this  proceeding  does  not;  show  that  the  notice  required  by  the^ 
section  just  quoted  was  ever  given:  That  such,  notice  wfle 
given  is  essential  to  the  validity  of  the  ordisanoe^  and  the  as- 
sessment cannot  be  questioned. 

The  city  coi:encil  of  Portland  in  passing  the  ordinance  and 
levying  the'  aaaes8m«[it  under  review,  was  in  the  exercise  of  ^-'a 
statute  authority  in  derogation  of  the  oominon  law/'  which  it 
ccrald  only  exercise  in* strict  pursiiance  of  the  mode  prescrib- 
ed by  the  statute.  Without  the  notice  prescribed  by  sections 
^9  and  89  of  the  charter,  the  proceeding  was  without  juri^^ 
diction  and  wus  void.  -  ;  • 

Appellants  admit  the  correctness  of  these  principles^  and 
ddmit  that  it  is  a  general  ruleiof  law- tbat  ^^ifae  jaxisdiction 
of  limited  and  inferior  tribunals  must  be  shown  affirmatively 
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to  canfer  validity  on  tJbeiT  acts  and  will  not  be  prasomied^^ 
and  they  eeek  to  eostain  the  ordinance  and*  as8e»> 
ment  under  review,  entirely  upon  the  liieory  that  section  189 
of  the  charter  of  the  <aty  of  Portland  reveneis  the  general 
rule  of  law,  and  imposes  Upon  ibe  party  denying  the  validity 
of  the  ordinance  and  aasessment  the  burdoi  of  showing  af- 
firmatively that  the  city  council  acted  withoot  juriedietion* 

It  is  conceded  that  bat  for  this  seotion  of  the  charter  it 
would  be  essential  to  the  validity  of  the  ordinance  and 
ment^  that  tiie  records  should  contain  legal  proof  that  the 
quisite  notices  were  published.  It  thus  becomes  necessary 
for  us  to  consider  the  efFect  of  seetidn  189  of  l^e  city  diarter 
on  this  proceeding. '  That  section  provides  that  ''^n  any  ao- 
tion,  suit  or  proceeding  in  any  co«r^  conoeminig  any  assess- 
ment of  property  or  levy  of  tazesy  authorised  by  this  act^  or 
the  coUection  of  any  suchtax^  or  proceeding  consequent  th«re» 
on,  such  assessment,  levy,  consequent  proceeding  and  all  pro- 
ceedings connected  llierewitfay  diali  be  presumed  to  be  reg- 
tdar,  and  duly  done  or  taken,  until  the  contraiy 
is  shown,  and  when  any  pitMseeding,  matter  or  tiling 
is  by  this  act  comxmtted  or  left  to  the  judgment  of 
the  counoil,  sudb  discretion  or  judgment,  when  esaer- 
dsed  or  declared,  is  final  and  eiannot  be  reviewed  or 
called  in  question  elsewheia'' 

It  may  well  be  doubted  whether  ilus  questioa.  can  be  mp 
construed  as  to  require  the  courts  to  presume  the  jarisdietioiL 
of  the  city  council  to  pass  an  ordinance  providing 
for  a  street  improvement,  or  the  levy  of  an  noBonnment  for 
such  improvement  upon  the  property  adjoining,  even  in  a 
collateral  proceeding.  Witliout  jurisdiction  there  ooold  be 
no  assessment  of  property  or  levy  of  tazes^  aotfaorind  by  the 
act  The  attempted  assessment  or  levy  would  not  be  author* 
izei  by  the  act  and  would  be  abeolutely  void.  Ko  qaestion 
as  to  its  regularity  could  be  raised.  We  think  that  the  cor- 
rect construction  of  the  section  is  that  after  jurisdiction  of 
the  subject-matter  and  property  is  acquired,  without 
which  there  could  be  no  assessment  or  levy,  the  subsequ^it 

will  be  presumed   regular   and   duly   done  or 
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t^ken  xKntil  the  contrary  is  6liown.  This  coiifitnietio^%  i»  not 
inoonfiifitent  mth  the  language  tised,  and  i§  in«  aoeordance 
with  the  eetabUdaed  rules  of  law  in  regard  to  suoh  sales.  ' 

We  2XG  farther  of  the  opinion  that  the  deciaon  ef '  the 
eourl  below  would  have  been  correct  even  if  the  .presiteptiba 
had  been  in  favor  of  the  jurisdiction  of  the  city  cotincil.  This 
proceeding  directly  attacks  the  ordinance  and  BSsessment 
The  p€titi(m  alleged  that  no  notice  was  given  of  the  proposed 
improvanent  or  of  the  aaaessment  To  prove  thi%  respondr 
eaii  caused  to  be  presented  to  the  xsourt  the  recbrd. 
He  could  only  show  the  error  by  the  i^ecord.  The  record, 
when  produced,  failed  to  show  that  notice  was  givem 
If  the  law  required  him  to  prove  a  negative,  the 
want  of  notice,  we  think  he  did  so  when  he  caused  the  record 
to  be  produced,  and  that  failed  to  show  that  it  was 
givem. 

It  follows  from  the  views  herein  expressed,  that  the  judg- 
ment of  the  court  below  ought  to  be  affirmed.  '  • 


DAVID  TAYLOB,  Eeepondpnt,  v.  UMATILLA  CQDN- 

.  TY,  Appellant 

CovfBTStJ&rtov  or  StATtrrtB. — In  o^straing  a  ttatnt^,  effect  should  M 

given  to  aU  the  words  of  the«  statute. 
iDKM^-nWoBDS  OF  LDOTA'nofr.r-rrWhere  woi^ .  of  limftatioB  ai^  Heel 

in  a  statute,  such  words  when  unequivocal  and  clearly  expressed 

wilt'  prevail  to  limit  the  words  to  which  such  words  of  limitation 

refer. 
ABBMMaoaBT^'MxiMAm, — Ckranty  aisessors  ar»  not  entitled  to  inlleage. 

Appeal  frdm  Umatilla  County. 
The  facts  are  stated  in  the  opinioUi 
Lucian  EvarU,  for  appellant. 
Arthur  Crisfield,  for  respondent 

By  die  Courty  BotsB,  J. : 

From  the  oomplaint  in  this  case,  it  appears  that  Daytd 
Baylor  was  duly  elected   and   qualified   as  assessoir 

e  Oregon— 26  *   ^^ 
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county  of  TTmatilla  for  tiie  years  1875  and  1876,  wtkd  tbat  he 
performed  the  duties  of  thait  office  during  that  time. 

In  his  obmplaint  he  allqges  that  in  the  execution  of  his 
duties  as  such  officer  for  the  ypars  1875  and  1876^  he  was 
obliged  tOy  and  did  travel  two  thousand  three  hundred  and 
liinety-eigfat  miles  in  each  of  said  jears,  in  going  to  and  re- 
turning from  the  several  places  wheie  said  services  as  asses- 
)Bor  of  said  county  were  performed,  maki)^  the  wfa(de  dis- 
tance so  traveled  four  thousand  seven  hundred  and  ninefy- 
miles^  for  which  travel  he  claims  mileage,  and  bases  his  diam 
on  section  14,  p.  605,  of  the  general  laws  of  Or^on.  The 
complaint  further  states  that  he  has  presented  liiis  daim 
for  mileage  to  the  county  cotirt  of  Umatilla  county  for  allow- 
ianee,  and  lihat  said  county  court  refused  to  allow  the  same  to 
him  or  any  part 'thereof.  The  defendant  (the  county)  de- 
murred to  this  complaint,  and  the  court  below  overruled  the 
demurrer,  and  gave  judgment  for  the  plaintiff  for  the  suni 
of  four  hundred  and  ninety  ddlars  and  sixty  cents.  From 
this  judgment  appellant  appeals  to  this  court  The  decision 
in  this  case  must  depend  on  the  construction  of  section  14^ 
p.  605,  general  laws  of  Oregon,  which  section  is  as  follows: 
"Every  officer,  or  person,  whose  fees  are  prescribed  in  this 
chapter,  who  shall  be  required  to  travel  in  order  to  execute 
or  perform  any  public  duty,  in  addition  to  the  feeft  herein- 
t)efore  prescribed,  shall  be  entitled  to  mileage,  at  the  rate  of 
ten  cents  per  mile  in  going  to  and  returning  f  rom  tlLe  plaoe 
where  the  service  is  performed." 

.  80Gti<m  B4  of  this  same  chapter- fixes  the  fees  of  assessor 
at  three  dollars  per  day,  except  in  counties  east  of  the  Cas- 
cade Mountains,  Multnomah,  Josephine  and  Jackson  count- 
ies, where  assessors  receive  four  dollars  per  day. 

It  will  be  observed  in  examining  this  chapter  that  sections 
4,  5,  7,  8,  9  and  13,  provide  for  the  fees  of  those  persons 
who  are  generally  required  to  travel  in  performing  public 
duties.  SherifFs,  constables  and  coroners  may  be  required  to 
travel  long  distances  and  beyond  the  borders  of  their  counties, 
so  witnesses  may.  be  ioalled  from  any  part  of  the  state,  and 
will  not  be  allowed  per  diem  until  they  are  in 
attendance  on  the  court,  and  even  jurors  may  be  compelled 
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J.  E.  VAN  SANT,  Respondent,  v.  THE  CITY  OF  PORT- 
LAND, Appellant 

SXATUIK        COKSTBUKD  —  ASSKSSMEinS     AND     StBIXT     IlfPBOVEMENTS, 

Reoobdb  of  Council  must  contain  Proof  that  due  NcAiice  of 
WAS  GIVKN. — Section  189  of  the  charter  of  the  city  of  Portland 
providee  that  "in  any  action,  suit  or  proceeding  concerning  any 
assessment  of  property  or  levy  of  taxes  'authorized  by  the  act/ 
or  the  collection  of  lany  such  tax,  or  proceeding  consequent  thereon, 
such  assessment,  levy,  consequent  proceeding,  and  all  proceedings 
connected  therewith,  shall  be  presumed  to  be  regular  and  duly 
done  or  taken,  until  the  contrary  is  shown."  Held:  that  this 
statute  does  not  dispense  with  the  necessity  of  showing  by  the 
record  that  the  required  notice  of  a  proposed  street  improvement 
and  assessment  has  been  given. 
Idem. — ^When  aa  ordinance  or  proceeding  to  improve  a  street  or  levy 
an  assessment  therefor  is  attacked  by  a  writ  of  review,  and  the 
record  certified  in  the  return  fails  to  show  any  proof  that  such 
notice  was  given  as  required  by  law,  the  presumption  in  favor  ^of 
the  correctness  of  tbe '  prboeedingi,  provided  by  seetion  139  is 
overcome^  and  -the  proceeding  should  be  reversed. 

AppxAii  from  Multnomah  Coasxty, 

Respondent  is  the  Cfvmer  of  certain  lots  in  the  city  of  Port- 
land. On  the  seventeenth  of  January,  1877,  ihe  common 
coxmcil  of  the  city  passed  an  ordinance  to  improve  the  streets 
in  front  of  those  lots.  On  the  eighteenth  day  of  April,  1877, 
the  council  passed  an  ordinance  assessing  the  costs  of  the  im- 
provement of  said  streets  upon  the  adjoining  lots.  By  this 
'ordinance  different  sums  wiere  assessed  on  the  several  lots 
owned  by  respondent^  amounting  in  the  aggregate  to  the  sum 
of  eight  hundred  and  eighty- three  dollars  and  sixty-eight 
cents.  These  assessments  were  docketed  in  the  city  lien 
4locket  as  provided  by  the  charter  of  the  city.  Warrants  were 
thereafter  issued  for  their  collection  and  the  lots  levied  upon 
and  advertised  for  sale.  Bespondent  then  sued  out  a  writ 
of  review  in  the  court  below,  assigning  as  error  in  the  pro- 
ceedings of  the  city  council,  that  no  notice  of  the  proposed 
improvemeint  was  given  by  fecctions  79  and  80  of  the  city 
charter,  and  that  no  notice  was  giv^a  of  the  assessment  as 
required  by  section  89  of  tlie  charter. 

The  facts  relating  to  the  giving  of  notice  of  the  proposed 
'improvement  and  assessment,  appearing  by  the  return,  are 
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the  bertter  oonstniction  is  to  conclude  that  the  "travel  nec- 
essary to  be  performed''  by  him  in  assessing  the  oounty  is 
a  part  of  the  pnblic  duty  which  he  is  to  perform  in  execut- 
ing the  duties  of  his  ofiSce. 

In  construing  this  statute  it  is  incumbent  on  the  court  to 
givie  effect  to  all  the  words  if  possible.  The  words,  "every 
officer  or  person  whose  fees  are  prescribed  in  thi^  diapter  who 
shall  be  compelled  to  travel  in  order  to  execute  or  perform 
any  public  duty"  would  without  qualification  embrace  every 
officer  named  in  the  chapter  whose  fees  are  prescribed  in  it. 
If  the  word  "hereinbefore"  had  been  used  in  this  clause,  then 
the  provision  would  have  been  manifestly  confined  to  those 
officers  whose  fees  are  prescribed  in  the  preceding  sections; 
that  is,  suppose  the  section  reads  as  follows:  "Every  officer 
whose  fees  are  hereinbefore  prescribed  in  this  chapter  who 
shall  be  required  to  travel,  etc.,  in  addition  to  the  fees  pre- 
scribed, shall  be  entitled,"  etc,  then  the  provision  would  be 
cohfined  to  those  whose  fees  are  prescribed  in  the  sections 
preceding;  '^but  suppose  instead  of  transposing  the  word 
^Tiereinbef ore"  to  the  first  clause  of  the  section,  it  remain 
where  it  is,  and  there  be  added  after  rtie  words  hereinbefore 
prescribed  the  words  "to  such  officer/'  then  significance  and 
effect  can  be  given  to  the  word  hereinbefore,  and  the  grant  of 
mileage  be  confined  to  those  whose' fees  are  prescribed  in  the 
prescribing  sections.  If  the  grant  be  extended  to  all  officers 
whose  fees  are  prescribed  in  the  whole  chapter,  then  the  word 
^'hereinbefore"  must  be  rejected,  whidi  would  be  in  violation 
of  the  rules  of  construction  of  statutes.  (Broome's  Legal 
Maxims,  664;  Smith  on  Constr.  of  Stats,  650;  1  Cal.  164;  8 
Id.  473.)  The  word  '^hereinbefore"  either  confines  the  grant 
of  mileage  to  those  officers  whose  fees  are  prescribed  in  the 
prescribing  sections,  or  it  has  no  meaning  and  is  in  the  statute 
by  mistake.  And  as  the  statute  can  be  so  construed  as  to  give 
effect  to  this  word,  such  should  be  the  construction  adopted. 
The  word  "hereinbefore"  is  a  word  of  limitation,  and  suA 
words  when  of  unequivocal  meaning  and  clearly  expressed, 
will  prevail  to  limit  what  goes  before,  to  which  such  words 
fer.     (Smith  on  Constr.  712.) 

The  judgment  of  the  court  below  will  be  reversed. 
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♦COKBITT  &  MACLEAT,  Begpcmdents,  v.  THE  SALEM 

GASLIGHT  CO-,  Appellants. 

Void  Pbomisb. — A  promise  made  by  one  par^  without  a  oorreBponding 
obligation  or  promise  made  by  the  other  party  Is  void. 

Statute  op  Frauds — Void  Coivtract. — ^An  agreement  for  the  sak  of 
personal  property  at  a  price  Bot  less  than  fifty  dollars  is  Toi4» 
under  our  statute  of  frauds,  unless  the  same  or  some  note  or 
memorandum  thereof  expressing  a  consideration  be  in  writing 
and  snliBcribed  by  the  party  to  be  charged. 

Appkai.  from  If ultnomah  County. 

Bespondents  brougKt  this  action  in  the  circuit  court,  for 
damages  accruing  by  reason  of  appellants^  failure  to  take  and 
pay  for  certain  coals,  under  a  contract  which  is  as  fol- 
lows: 

^Tortland,  Or^on,  December  16,  1875.  This  is  to  cer- 
tify that  the  Salem  Gaslight  Company  will  purchase  from 
Corbitt  A^  Macleay,  on  arrival  of  ship  {torn  Sydney,  Au^ 
tralia,  due  during  t2ie  month  of  March,  1876,  one  hundred 
and  fifty^  tons  New  Castle  coal,  delivered  at  Salem,  at  Soup- 
teen  dollars  per  ton  of  two  thousand  two  hundred  and  forty 
pounds.  Payment,  cash  on  delivery.  (Signed)  Salem  Gas- 
light Co.,  per  Miles  M.  MSUer,  Sec^y/' 

This  contract  is  set  out  in  the  complaint,  with  an  allegftt 
tion  that  plaintiffs  agreed  to  sell  and  deliver  the  coals,  and 
with  other  proper  allegations,  to  entitle  them  to  recover  the 
amount  claimed.  Appellants  demurred  because  the  contract 
is  not  in  writing,  and  does  not  come  within  section  775  of  the 
Civil  Code,  and  because,  if  it  is  in  writing,  the  consideration 
is  not  expressed.  The  demurrer  was  overruled,  an  anwser 
fUed,  and  a  trial  had  before  the  courts  whidi  resulted  in  a 
judgment  for  the  respondents. 

B.  MaUory  and  J.  A.  Straiton,  for  appellants: 

This  is  no  agreement  in  law,  for  two  reasons:  1.  There 
is  no  mutuality  of  agreement  or  of  obligation;  2»  The 
alleged  contract  is  within  the  statute  of  frauds,  and  it  con- 
tains  no  statement   of   a   consideration   moving  from   the 

*  See  25  Am.  Rep.  641  and  note. 
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plaintiffs  to  the  defendants  to  support  the  defendants'^  prom- 
ise. One  promise  may  be  a  good  consideration  for  another,  but 
there  must  be  promises  hy  both  parties,  and  they  must  be  mu- 
tual. (Tucker  r.  Wood,  12  John  190;  Keep  &  Hale  v.  Oood- 
rich,  Id.  397 ;  Burnt  v.  M.  Bisco,  4  Id.  236 ;  Lester  v,  Jewett, 
12  Barb.  505 ;  1  Parsons  on  Cont  449 ;  2  Kent  S.  P.  466, 
T.  P.  585;  1  Gaines,  584;  1  McCord,  S.  C.  514;  8  Parsons 
on  Coxit  13 ;  1  Id.  448 ;  52  K  Y.) 

In  this  case  there  is  neither  mutuality  of  agreement  or  of 
obligation.  The  certificate  simply  says  the  Gajslight  Com- 
pany will  buy  the  oaals,  but  there  is  not  a  word  tending  to 
show  that  the  plaintiffs  ever  agreed  or  in  any  manner  obligat- 
ed themselves  to  selL 

Under  the  statutes  of  Oregon  a  contract  within  the  stat- 
utes of  frauds  is  void,  unless  it  contains  a  statement  of  the 
consideration.  (Code,  sea  775,  p.  264;  2  Smith's  Lead  Cas. 
810;  8  John.  214.)  The  memorandum  of  a  oontnct  must 
contain /everything  necessary  to  the  validity  of  the  agreement. 
( Watemum  v.  Meiggs,  4  Cush.  497 ;  Morton  et  al.  v.  Dean>, 
18  Met  886.) 

Catlin,  <0  KUlen,  for  respondents : 

It  is  not  necessary  under  the  statute  of  frauds  that  botii 
parti(|6  shall  sign  the  writing  (8  Pars,  on  Cont.  9.)  ''It 
IS  enough,  if  from  the  instrument,  by  reasooiable  construe- 
ti<^n,  the  consideration  can  be  collected.'^  {Douglas  v.  How- 
land,  24  Wend.  85.)  The  consideration  expressed  in  this 
contract  is  the  agreement  by  Corbitt  &  Macleay  to  deliver  the 
coals  at  Salem  for  fourteen  dollars  per  ton. 

It  would  not  for  a  moment  be  claimed  that  if  Corbitt  & 
Maoleay  had  signed  this  agreement,  they  could  not  have  been 
held  to  deliver  the  coals  at  that  figure.  The  consideration 
for  the  Gaslight  Company's  promise  was  Corbitt  &  Mac- 
leay's  promise.  Both  parties  need  not  sign  the  same 
paper.  The  writtrai  tender,  alleged  in  the  complaint, 
wfr$  a  good  signing  by  Corbitt  &  Macleay.  (3  Pars,  on  Cent. 
0.)  lit  is  not  necessary  to  allege  in  the  pleadings  that  the 
<x*ntraot  yrste  in  writing.  (Taylor  v.  T.  Patterson  k£  Co.,  5 
Or.  123.) 
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By  tbe  Courts  Pbim,  C.  J. : 

We  are  of  tbe  opinion  that  the  demnner  to  the  oomi^laint 
flhonld  have  been  sustained  on  the  round  that  it  does  not 
state  facts  sufficient  to  constitute  a. cause  of  action.  This 
action  is  based  upon  a  written  agreement  whic^  is  set  out 
in  full  in  the  complaint 

It  is  unilateral  in  its  diaracter,  and  is  only  signed  by  one 
of  the  parties.  It  is  a  mere  proposition  of  oi^e  party,  in. writ- 
ing, to  purchase  a  certain  quantity  of  coal  from  the  other  at  a 
certain  price  mentioned,  without  any  corresponding  obliga- 
tion upon  the  other,  tp  sell  said  coal  at  said  price. 

But  it  is  suggested  that  it  is  averred  in  the  complaint  that 
iesp<^dents  agreed  to  sell  and  deliver  sftid  coal  at  the  price 
and  time  mentioned  in  said  contract  This  is  true^  but  it 
will  be  noticed  that  the  said  agreement  referred  to  in  .sai^ 
averment,  is  the  same  agreement  which,  is  set  out  in  ful^  in 
the  complaint  That  averment  amounts  to  nothing  more  than 
if  the  plaintifF,  after  having  set  out  the  written  agreement, 
had  said  in  hda  aiexilietit  that  the  p^aifitiSa  iher^.  agiieed  tb 
sell  and  deliver  said  coal  at  liiB  prioe  and  time  mentioned,  to 
anid  def  ^ndanta. 

A  pimfciise  made  by  one  party  is  good  oonsidefattoKi  f c^ 
a  promise  made  by  Ihe  other  party,  but  the  promise  mi^  be 
concurrent  and  obligato]7  on  botl^  parties  at  the  s^uWi  (un^ 
A  pratiifle  made  fay  one.  party,  aa  >  in  thisi  ease,  with- 
out a  corresponding  obligation  or  promise  by  die  other,  is 
void.  (12  Barb.  602 ;  12  John  ?96.)  But  it  is  furtil?er  ctaim- 
ed  by  appellant^  that  the  alleged  agreement  set  out  in  the 
camplaint  is  within  the  statute  of  frauds,  because  there  is  no 
consideratioii  expressed  in  it,  as  moving^  from  this^  respond- 
ents to  appellant  tq  support  the  pionuses  n^tde  hy  said*  appel- 
lant 

The'  alleged  agreement  is  one  for  the  sale  of  personal 
property  at  a  price  not  less  than  fifty  dollars,  and  tiere  is 
no  consideration  expressed  in  the  said  writing,  nor  can  any 
be  inferred  from  anything  that  is  expressed  therein.  Ou^ 
statute  of  frauds  provides  that  an  agreement  for  the  sale  oi 
personal  property  at  a  price  not  l^se  than  fifty  dollari  10 
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void,  unless  the  same,  or  some  tot©  or  memorandum  there- 
of oppressing  the  consideration  be  in  writing,  and  subscribed 
by  the  party  to  be  charged.  (Civil  Code,  264,  ^c  775.) 
Thus  it  will  be  seen  that  our  statute  expressly  provides  that 
the  consideration  must  be  expressed  in  writing,  or  the  agree- 
ment is  void.  Many  of  the  New  York  decisions  hold  that  the 
consideration  must  be  .expressed  in  writing  under  a  statute 
which  does  not  provide  that  the  consideration  must  be  ex- 
pressed. (3  John.  239;  4  John.  335.)  Respondent  having 
averred  in  his  complaint  that  the  alleged  agreement  was  in 
writing,  and  having  set  it  out  in  full,  it  canuot  be  presumed 
that  it  was  in  writing,  as  in  the  case  of  Taylor  v.  Patterson 
<kCo.  '""' 

It  follows,  from  the  views  herein  expressed,  that  the  judg- 
ment miist  be  reversed  and  remanded  to  the  oourt  below  for 
further  proceedings. 

Judgment  reversed. 


« .  ' 
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A.  iHINMAN  et  al.y  A|)pellaiit8,  r.  D.  K  WAHEEN  et  iL, 
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TiDB  LaIOM — TiTLB  TO,  MUST  BE  AOQUIBBD  FBOM  THE  9VATBJ-^Tlde 'la&dSy 

,    .  tW)9^i.Mt  4ire  ;Cofvejre^  ^pd  it«<y»|re]re^)bx  th^  ebb. and  flow  of  tbe 

,^.   ^sea^^beloxig  to  the.  statfB  at.Xhfigfm- by  Yirtue  ol  its  sovei^igntj. 

Tlie  United  States  govemn^ent  has  no  authority, to  so  dispose  of 

'  lan^i' S^ithin  a  territbry'  as  to  make  it'  impossible  to  admit  sueb 

«    'territory  into -the  Union  vupoii  an  eqmd  footing^  witii  fbo  other 

^tes.    .In  «J$1  matters  tb<ii  touch  the . sovereignty  of  tbe  lutuva 

^tate,  ttie  •gei^eral  .goyemm.Qot  is  simply  a.  proteetor  thereof,  until 

,    such  time  as  the  territory  becopies  *a  state. 


f .  f 


Appeai^  from  Clatsop  Coiintv. 

The^fa^tar^  stated  in  the  opition  of  the  oouzt.     r 

'  SMl/DMrham  «fi  Thompson,  for  appellants: 

The  donation  law  of  September  27,  1860,  granted,  upon 
the  conditions  therein  expressed,  .lands  to  actual  settlers. 
It  was  a  manifest  assumption  of  tjie  sole  right  to  control  the 
putflic  lands  within  the  territory.  The  title  to  the  land  in 
controversy  was  in  the  United  States  at  the  time  of  the  com- 
pletion, of  the  residence  and  cultivation  of  McClure,.and  hia 
rights  fcecame  vested  under  the  donation  law. 
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The  act  of  ooBgress,  admitting  the  state  of  Oregon  into  the 
Union,  February  14,  1859,  contained  grants  of  certain  lands, 
but  no  provision  in  anywise  affecting  the  title  to  the  tide  lands 
or  the  swamp  lands  of  the  state,  and  that  the  title  to  these 
lands  was  not  deemed  affected  by  any  provision  grant,  is 
shown  by  act  of  congress  of  March  13,  1860,  extending  the 
^^act  to  enable  the  state  of  Arkansas,  and  other  states,  to  re- 
claim the  swamp  lands  within  their  limits''  to  the  state  o£ 
Oregon.  It  is  an  incontrovertible  fact  that  to  this  day  no  act 
of  congress  has  been  passed,  eilher  directly  or  by  implication^ 
granting  the  tide  lands  to  the  state  of  Oregon.  The  groand 
upon  which  the  right  of  a  state  to  the  tide  lands  within  its 
limits  is  said  to  rest,  is  '^the  sovereign  control  of  the  stat6 
over  the  easement^  or  right  to  navigation/'  {Oray  et  oZ.  v. 
Hermana,  5  Gal,  74.) 

If  this  is  the  correct  doctrine,  then  it  foUows  that  tbei 
right  of  a  state  is  only  a  sovereign  right,  attaching  when  the 
state  becomes  a  sovereign  by  reason  of  its  admission  into  the 
Union.  Bat  prior  to  that  time  the  United  States  is  the  sor^ 
eloign,  and  has  all  the  powers  which  the  state  afterwards  axh 
quires,  which  is  the  rig^t,  as  is  contended  by  respondent,  to 
dispose  of  the  legal  title  to  the  tide  lands^  as  well  as  other 
public  lands.  In  this  cas^,  the  right  of  the  United  State* 
having  been  exercised,  and  the  land  disposed  ot  before  the 
admission  of  Oregon  into  the  Union,  no  rights  of  the  state 
ever  attached.    (Pollard  v.  Hagan,  8  Howard,  218.) 

All  the  lands  within  the  territories  axe  in  the  first  instance 
the  exdnsive  property  of  the  Uiiited  States,  to  be  disposed  of 
to  such  persons^  at  sneh  times  and  in  such  modes  and  by  snch 
titles  as  the  government  may  deem  proper.  (Irvine  v.  Mar*- 
shall,  20  How.  558;)  The  land  in  controversy  was  granted 
before  the  state  of  Oregon  acquired  any  rights  in  relation  to 
the  puHic  lands  within  its  territorial  limits. 

Dolph,  Bronatugh,  Dolph  i&  Simon,  for  respondents : 

Public  grants  are  to  be  construed  strictly.  (6  Pet  691; 
11  Pet  420 ;  1  McAllister,  512 ;  23  How.  66,  68 ;  11  Pet 
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544;  1  Black.  358.)  Patents  for  lands,  tbe  sale  of  whidi  has 
not  been  authorized  by  law,  are  void,  (Morton  r.  Nebraska, 
21  Wall.  660;  Browidine  v.  Clements,  8  How.  580;  Sherman 
V.  Buick,  93  U.  S.  209.) 

.  The  patent  for  a  donation  claim  conveys  no  new  title.  It 
is  merely  confirmatory  of  the  previous  grant  made  by  tho 
law;  evidence  that  the  ccmditions  of  the  law  have  been  com- 
plied with  by  the  doiiee.  {Langdeau  v.  Hones,  21  Wall. 
521.)  Tide  lands  ane  not  granted  hy  the  donation  law.  The 
public  lands  intended  to  be  granted  by  this  act  are  clearly 
those  which  are  susceptible  of  cultivation.  Residence  and 
(mltivation  are  the  principal  conditions  required  of  the  set- 
tler.    (Donation  Act,  sees.  4,  5.) 

.  The  whole  policy  of  the  government  relating  to  the  dispo- 
sition of  the  public  lands  is  against  the  proposition  that  tide 
lands  are  included .  and  intended  to  be  granted  by  the  act. 
The  inBtructions  to  government  surveyors  to  meander  the 
public  surveys  by  ordinary  high  water-mark,  and  the  praotiod 
of  the  government  in  the  public  surveys,  gr^  a  settled  ocmq** 
struct  ion  to  the  law.  (Zabriskie's  Land'  Laws,  533;  Bev. 
8tat..«da  2476,  p.  456.)  Such  is  .the  ocmstniction  giv«n  to 
the  land  laws  by  the  courts.  (Barney  v.  Kbohuk,  4  Otto, 
S38 ;  M'cMa/rius  v.  Oarmichael,  8  Iowa,  1 ;  HaigJU  v.  Ciiy  of 
KeohuJe,  4  Id.  199 ;  Tamlin.  v.  Dubuque  B.  B.  Oo.,  32  Id. 
106.)      ' 

If  this  vi^w  of  the  cate  be  incorrect, '  still  the  patent  did 
not  issue  until  long  after  the  state  was  admitted  into  the 
Union.  As  by  the  act  of  admission  no  reservation  of  iiie  tide 
land  in  controversy  was  made  in  favor  of  the  government  or 
of  appellants  as  its  alleged  grantees,  the  land  passed  to  the 
state  when  she  entered  the  Union,  as  completely  and  effec- 
tually at  law  as  though  the  United  States  bad  then  issued  a 
patent  to  the  state  for  it. 

By  the  Court,  McAbthitr,  J,: 

This  is,  an  action  of  ejectment  The  land  in  dispute  is 
tide  land  on  the  Columbia  river.  It  is  embraced  within  the 
deecription  of  land  patented  to  John  McClure  and  wife  by 
the  United  States,  Mareh  27,  1866.    The  McClurea  received 
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the  patent  fay  virtae  of  oompllance  with  the  provisions  of  the 
donation  land  act  Their  reaidenoei  thereon  and  cultivation 
thereof  began  before  the  passage  of  said  act^  which  took  place 
September  27,  1850.  The  appellant  claims  by  a  chain  of 
conveyances  from  the  MeClnres.  The  respondents  daim  to 
have  derived  title  from  the  state  of  Oregon  by  deed  from  the 

state  authorities  of  date ,  1876.    The  north  line  of  the 

HcClnre  donation  claim  runs  north  sixty-eight  decrees  easti 
and  is  some  distance  beyond  the  line  of  the  ordinary  high 
tide  of  the  Colnmbia  river.  The  land  in  controversy  is  a 
small  cuniform  tract  near  the  north-west  comer  of  the  Mo* 
CIn3se  daim,  lying  wholly  within  the  limits  described  by  the 
lines  marking  the  ebb  and  flow  of  the  tide. 

Upon  these  facts  two  questions  .arise :  1.  Do  the  tide  lands 
belong  to  the  state  ?  2.  Did  the  patent  of  the  United  Statea 
invest  in  the  McClures  any  estate  in  the  land  lying  between 
the  north  line  of  their  cldim,  as  described  in  the  pat^nt^  and 
the  line  wMch  marks  the  ordinary  high  tide  t 

In  answer  to  the  first  question  onr  response  is  that, tile  tide 
lands — ^thoee  that  are  uncovered  and  coyered  by  the* ebb  4nd 
flow  of  the  sea — belong  to  the  state  of  Oregon  by  virtue  of 
its  sovereignty.    This  doctrine  is  the  clear  result  of  the  prin- 
ciple announced  in  all  the  cases  from   Pollao'd's  Lessees  v. 
Hagan,  8  How,  280,  to  Barney  v^  Keokuk,  4  Ottt>,.  334..      ; 
But  it  is  contended  that  this  sovereignty   did  not  attach 
until  the  state  was  admitted  into  the  Union.     This  is  true, 
but  it  is  also  equally  true  that  the  United  States  government 
has  no  conatitational  or  statutory  authority  to  so  act  towards 
a  tearitory,  or  so  dispose  of  the  liands  within  a  territory,  as  HiO 
inake  it  impossible  to  admit  such  territory  upon  an   equal 
footing  with  the  other  states  of  the  Union.     In   all   matters 
which  touch  the  sovereignty,  the  general  govermnent  is,    in 
the  very  nature  of  our  system,  simply  a  protector  thereof  un- 
til the  territory  assumes  the  ampler  powers  of  a  state,  and 
becomes  thereby  enabled  to  assert  and  protect  its  own  dov- 
ereignty.     {Pollard's  Lessees  v.  Hagan,  supra.) 

Ab  the  state  became  owner  of  the  tide  lands,  it  had. the 
power,  under  the  provisions  of  the  act  providixig  for  the  sate 
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of  such  lands,  Mis.  Laws,  p.  644,  to  sell  the  BsctpeL  It  has, 
however,  no  authority  to  dispose  of  its  tide  lands  in  such  a 
manner  as  may  interfere  with  the  free  and  untrammeled 
navigation  of  its  rivers,  bays,  inlets  and  the  like.  The  gran- 
tees of  the  state  took  the  land  subject  to  every  easement  grow- 
ing out  of  Ihe  right  of  navigation  inherent  in  the  public. 

The  second  question  finds  its  soluti<m  in  the  application  of 
the  familiar  principle  that  ^'a  grant  of  land  adjacent  to  a 
navigable  river,  below  the  farthest  point  inland  to  which  the 
neap  tide  flows,  extends  only  to  the  meander  lines  of  high 
tide."  This  is  the  rule  laid  down  by  the  general  government 
to  guide  its  surveyors.  It  is  of  no  consequence  tiiat  the  calls 
of  the  McClure  patent  plaoe  the  north  line  betw^n  high  and 
low  water-mark.  In  thus  describing  the  land,  the  officers  of 
the  United  States  government  acted  without  the  authority  of 
law,  and  it  is  well  settled  that  an  unauthorized  act  binds  no 
one.  {Barney  v.  Keohuh,  supra;  McMtmus  v.  Oa/rmichael,  8 
Iowa,  1 ;  Haight  v.  Eeokuk,  4  Id.  199 ;  Harbor  Co.  p.  Mun- 
roe.  Walker  Ch.  R,  Mich.  166.) 

Judgment  affirmed. 


J.  L.  ALBERSON,  Respondent,  v.  P.  A.  MAHAEFET, 

Appellant 

Appeal — ^ArrroATiTs  or  Subeties  m,  must  be  Filed  when. — The  affi- 
davits of  the  sureties  in  an  undertaking  on  appeal  must  be  filed 
contemporaneously  with  the  filing  of  the  undertaking. 

OBOSS-MOTION — WlTHIK  WHAT  TIME  MUST  BE  MAD& — ^A  0rOS»-m0tio&  fOT 

leave  to  file  a  new  undertaking  must  be  made  before  a  moticMi  to 
dismiss  the  appeal  because  of  the  defectiye  undertaking. 

Appeal  from  Union  Counl^. 
L.  B.  Ison,  for  appellant 
L,  0.  Stems,  for  respondent, 

A  motion  was  made  in  this  case  to  dismiss  the  appeal  upon 
the  ground  that  no  affidavits  bj  the  snretieB  in  Ae  undertak- 
ing on  appeal  as  to  their  qualifications  wero  filed  .with  the  nn- 
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dertaking.    Upon  tbe  hearing  of  the  motion,  appellant  asked 
leave  to  perfect  hia  appeal  by  filing  a  new  undertaking. 

By  the  Conrt,  Shattttok,  J. : 

The  undertaking  on  appeal  is  defective.  There  is  no  affir 
davit  of  the  surety  aa  to  Jhis  qualifications,  and  nO  recital  or 
averment  whatever  of  his  qualifications.  Thift  case  is  within 
that  of  Holcomb  v.  Teai,  4  Or.  352,  which  requites  the  aflSr 
davits  of  the  sureties  in  an  undertaking  on  appeal  to  be  filed 
contemporaneously  with  the  filing  of  the  undertaking.  The 
moticm  to  dismiss  the  appeal  because  of  the  insufficien<^  of 
the  undertaking,  should  be  allowed.  jN'o  amendment  of  the 
undertaking,  or  leave  to  now  perfect  the  appeal  by  filing  anew 
undertaking,  can  be  allowed.  The  rule  announoed  on  this 
subject  in  Cross  v.  Chichester,  4  Or.  114,  should  apply  to 
Uiis  case.  The  application  to  file  a  new  undertaking  ought  to 
have  been  made  in  the  form  of  a  cross-motion  bef one  the  hear- 
ing of  the  motion  to  dismiss. 

Motion  to  dismiss  allowed 


THOMAS  L.  HOBRELL,  Appellant,  v.  HENRY 

MANNING,  Beq)ondent 

PtCADnfe— Bnx  w  EQumr  ro  Srr  A8n>K  CoNttrAKce,  ynnax  ni  sum- 
csBrv.-— An  allegation  which  charges  a  party  with  haying  made 
false  repreeentationa,  is,  in  a  suit  to  set  aside  a  conveyance  be- 
eanse  of  such  representations,  insufficient,  unless  it  alleges  that  the 
party  injured  relied  upon  such  representations  and  was  by  them 
misled  to  his  injury. 

Jsau — ^IirrBBBST  of  J>srBSDXirr  uv&t  be  Aixnow.-^The  complaint*  ia 
a  suit  to  set  aside  a  deed  on  account  of  alleged  false  representa* 
tions,  must  show  that  the  defendant  is  or  was  at  the  time  the  com- 
plaint was  filed  the  owner  of  the  land  in  controTersy. 

Appeal  from  Marion  County. 

This  is  a  suit  in  equity  to  set  aside  two  deeds.  The  fol* 
lowing  IB  an  abstract  of  the  bill:  On  the  twenty-sixth  day 
of  August,  1864,  in  consideration  of  two  thousand  six  hun*- 
died  dollars  paid  down,  the  appellant  purchased  of  Kan»ssa 
Hierpin  three  hundred  and  forty^six  acres  of  land  in  quesH 
tian.    The  momej  wns  paid  some  time  before  the  deed  was 
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imade.  The  deed  wa&  drawn  up  by  one  B.  TkiLorme,  who  was 
acting  for  the  respondent,  delivered  to  him  and  by  him  re- 
corded. It  was  the  agreement  and  understanding  that  the 
deed  should  be  made  to  the  appellant  when  the  two  thousand 
six  hundt^d  dollars  was  paid^  but  instead  of  bding  so  made, 
it  was  made  jointlj  to  the  appellant  and  respondent  The 
deed  was  not  read  to  the  appellant,  nor  was  he  present,  and 
he  did  not  know  that  it  was  so  jointly  made  to  him  and  re* 
spondent  for  a  long  time  thereafter. 

Between  the  time  of  payment  of  said  two  thousand  six 
bundled  dollars  and  the  making  of  said  deed,  appellant  and 
respondent  entered  into  an  agreement^  in  effect,  that  if  re^ 
spondent  would  deed  to  him  an  undivided  half  interest  in  re- 
spondent's donation  claim,  which  he  falsely  represented  as 
being  Ihfiiee  hundred  and  twenty  acres  of  land,  then,  and  in 
Aat  case,  the  appellant  would  deed  to  the  respondent  one 
half  of  the  tract  purchased  of  Herpin*  Thereafter  and  be- 
fore the  fourth  day  of  November,  1864,  the  appellant  and 
George  A.  Manning,  a  brother  of  respondent,'  entered  into 
an  agreement  whereby  the  appellant  agreed  to  convey  to 
George  A.  Manning,  one  hundred  and  sixty-eight  acres  of 
land  from  the  south  side  of  the  land  in  question,  in  consid- 
eration of  one  thousand  two  hundred  and  eighty-three  dol- 
lars, to  be  paid  by  George  A.  Manning,  the  appellant. 

On  November  4,  1865,  the  appellant  and  wife  made  such 
conveyance  to  George  A.  Manning.  The  deed  was  drawn 
and  brought  to  the  appellant  by  DeLorme,  who  was  acting 
for  George  A.  and  Henry  Manning,  and  who  stated  to  appel- 
lant that  he  and  wife  and  Henry  Manning  and  wife  would 
have  to  join  in  the  deed,  and  that  would  make  it  "all  right 
and  proper."  So  the  appellant  signed  said  deed,  supposing 
he  was  only  conveying  the  said  one  hundred  and  forty-eight 
acres.  Appellant  did  not  read  the  deed,  nor  did  he  know  for 
eight  years  that  it  purported  to  convey  all  of  the  appellant's 
interest  in  said  land.  Nor  was  any  consideration  ever  pidd 
for  the  other  half  of  said  land. 

The  same  day;  witiiout  consideration  or  consent  or  knowU 
edge  of  the  plaintiff,  Geo.  A.  Manning  and  wife  oooveyeA 
to  the  respondent  the  north  half  of  said  premises.    The' «p^ 
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pellazit  had  bo  knowledge  that  said  deed  had  been  made  for 
over  eight  years,  bat  he  supposed  he  retained  his  half  interest 
in  the  land.     That  all  of  said  deeda  wetre  so  drawn  for  the 

r 

purpose  of  cheating  and  defrauding  the  appellant  o«Lt  of  his 
interest  in  said  lands.  That  the  rqyres^itations  of  the  re- 
spondent that  his  land  claim  in  CladramaB  county  contained 
three  hundred  and  twenty  ticres  of  land  were  false  and  fraud- 
ulent; that  the  said  daim  contained  only  two  hundred  and 
fifty  acres  of  land,  all  of  which  was  well  knowii  to  respond- 
ent, and  Ihey  were  made  to  cheat  and  defraud  the  appellant; 
and  that  respondent  has  never  deeded  said  land  to  the  appel- 
lant or  any  part  of  it,  nor  has  he  paid  anything  for  the  land 
in  question. 

Wherefore,  appellant  asks  that  the  deeds  from  himself  to 
Gko.  A.  Manning,  and  from  Geo.  A.  Manning  to  Henry 
Manning,  may  be  set  aside,  etc.  Defendant  filed  a  general 
demurrer  to  the  complaint^  which  was  sustained  by  the  court 
below,  and  the  plaintiff  appeals.  '  -^ 

Addison  0.  Oibbs  (and  Loyal  B.  St^anw,  for  appellant    ;  ^ 
B.  F.  Hoff'ding,  for  respondent. 

By  .the  Court,  McAB^mxu,  J. : 

We*  iire  of  opinion  that  the  demuiwr  was  well  taken,  and 
that  the  court  below  did  not  err  in  sustaining  the  same  and 
in  dismissing  Ihe  suit  It  appears  tbst  tihe  business  of  mak- 
ing the  purchase  and  receiving  the  deed  from  the  Herpins 
was  performed  by  B.  DeLorme,  who  under  a  fair  constrHwi- 
tion  of  the  complaint  must,  we  think,  be  regarded  as  hating 
acted  as  tibe  agent  of  tiie  appellant  In  making  the  purchase 
it  does  not  appear  that  the  appellant  or  hk' agent  had  any  un- 
derstanding or  agreement  with  the  respondent,  and  it  is  im- 
possible to  discover  with  whom  the  imderstanding  and  agree- 
ment referred  to  in  the  second  allegation  was  had  or  made. 
It  certainly  does  not  appear  that  the  respondent  was  in  any 
^wav  connected  therewitii  or  interested  therein.  There  is  noth- 
ini  in  the  complaint  showing  that  the  respondent  is  in  any 
manner  chargeable  with  what  seems  to  have  been  the  appel- 
lant's own  negligence  in  not  being  present  and  definitely  as- 
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odrtaining  the  nature  tfnd  oontents  of  the  deed  from  tbe  Her 
pins.  It  is  nowhere  alleged  that  the  respondent  did  any  act 
or  uttered  any  word  whidi  induced  the  appellant  or  his  agent 
to  purchase  the  land  or  to  neglect  to  examine  the  deed. 

The  execution  of  the  deed  of  November  4,  1865,  by  ap- 
pellant and'  wife  and  respondent  and  wife  to  George  A.  Man- 
ning, is  a  solemn  ratification  of  the  act  of  DeLorme  in  mak- 
ing the  purchase  from  the  Herpins  and  in  receiving  their 
deed  and  estops  the  appellant  from  now  asserting  that  he  did 
not  know  the  quantity  and  quality  of  the  estate  granted. 

The  allegation  of  false  representations  charged  to  have 
been  made  by  respondent  in  relation  to  the  donation  claim 
in  Clackamas  county,  is  defective  and  insufficient.  It  is  not 
enough  that  the  respondent  be  charged  with  falsely  repre^nt- 
ing  that  there  were  three  hundred  and  twenfy  acres  of  land 
in  said  cla!im,  the  appellant  must  also  all^e  that  he  trusted  in 
and  relied  upon  such  representations^  and  was  by  them  misled 
to' his  injury  or  prejudice. 

The  complaint  contains  an  allegation  which  relates  to  a 
deed  executed  by  George  A.  Manning  and  wife  to  respond- 
ent. He  is  not  a  party  to  this  suit  The  matters  set  forth  in 
that  allegation  cannot  be  examined  into  or  passed  upon  in 
this  suit.  But  if  they  could  be,  there  is  nothing  whatever  to 
show  that  hA  was  not  a  purchaser  in  good  faith,  for  a  valuable 
consideration,  or  that  he  had  any  notice  whatever  of  the  prior 
existing  equities,  if  any,  between  appellant  and  respondent. 

Furthermore,  it  does  not  appear  that  the  respondent  is  at 
pzesent  or  was  at  the  time  of  the  filing  of  the  complaint  the 
owner  of  the  land,  and  it  would  be  impossible  to  afford  the 
appellant  any  relief  under  this  oomidaint  unless  such  fact  waa 
alleged  and  proved. 

Decree  affirmed* 
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IRA  CObSWiELL,  Adminislxatoi"  of  the  Estate  of 
FRANELtN  COGSWELL,  Deceased,  Appellant,  v. 
THE  6&EGON  AND  QALIFOHNIA  RAILROAD 
COMPANY,  Respondent 

Nonsuit — Shquu)  be  G&ajtted  when  the  Stiden'oe  will  not  Subtain 
A  Verdict. — Where  the  evidence  produced  by.  the  plaintiff  in  a 
case  is  not  sufficient  to  srustaik  a  verdict^  it  is  proper  for  the  court 
to  order  a  nbn-sttit  on  the  tnoiion  of  the  detoidant. 

'NlDGL^ENGBr^-IUiLBOAD  notT  HDQyiRED  TO  SxQP,  WHEN. — Managers  of  a 
'  train  are  net,  bound  to  apply  the  brakes  in  time  to  stop  the  train 
before  it  would  reach  a  man  seen  walking  on  the  track,  appar- 
ently in  possession  of  his  ordinary  faculties.  'Hie  managers  of  k 
raikoad!  tiaitt  (running  on  the-lnrBdc),  seeiiig  :a  persoir  walkihg 
laterally  along  the  track,  may  reasonably  suppose  that  he  will 
get  out  of  the  way  of  the  train  on  sounding  the  alarm. 

GhtOBs  Negugence — Injubito  Person  Ctuiltt  of,  in  what  Cass.— It 
is  grossr  negligence  for  one  who  is  deiif  to  walk  laterally  al<»ig-  the 
itack  of  a  taUrciad  Wheie  tnaina  :affe  liijble  to  pias. 

ApyKAX  from  Multnomah  Coiunty.       .  . 

This  action  was  brbtight  to  recover  five  thousand  dollaiB 
for  injuries  to  Pfahklln  *  Cogswell,  caused  by  re«pondent*s 
railroad  engine  and  teiid^r,  while  he  was  waDring  upon  the 
latter^s  track. 

This  appeal  is  froni'a  judgmeiit  of  nonsuit,  granted  upon 
the  motion  of  the  respondent,  after  the  appellant  had  rested 
his  case  in  the  cbuH  below. 

Additioiial  facts  are  stated  in  the  opinion  of  the  court 

William  Strong  dffiA  T.  B.  Strong,  for  appellant : 

.  •  .  ..  ♦ 

Section  243,  subdivision, 3,  and  section  244,  of  the  civil 

code,  provide  that  a  nonsuit  may  be  granted  on  motion  of  the 
defendant,  *Vheh  upon  the  trial  the  plaintiff  fails  to  prove 
a  cause  suflScient  to  be  submitted  to  the  jury.'*  "A  cause 
sufficient  to  the  jury,  is  one  where  it  appears  that,  if  the  jury 
xvere  to  find  a  verdict  for  the  plaintiff,  ♦  ♦  ♦  the  court 
ought,  if  required,  to  set  it  aside  for  want  of  evidence  to  sup- 
port it'' 

'The  court  will  notice  the  language  of  this  statute.     It  is      ^ 
not  to  be  set  aside  because  there  is  a  lack  of  sufficl4d!ttj||^^^^P 
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denoe  to  support  it^  but  for  want  of  evidenioe.  It  doe&  not 
leave  the  court  to  detennine  the  ^uffici^npy  of  the  evidenoe  aa 
in  the  case  of  a  motion  for  a, new  trial  (sec  232,  subd.  6), 
but  impliedly  requires  the  motion  for  a  noMuit,  if  there  is 
any  evidence  tending  to  prove  the  issue,  to  be  overruled.  This 
view  is  supported  by  the  provisions  of  section  836,  oode  of 
civil  practice.  This  question  must  also  be  oonsideied  with 
reference  to  the  situation  of  the  parties  and  their  power  to 
produce  evidence  upon  points  where  the  evidence  of  the 
plaintiff  fails  to  be  as  full  or  definite  as  might  be  desired.  By 
a  motion  for  a  nonsuit  the  defendant  admits  that  it  cannot  ex* 
plain  any  circumstance  against  it>  left  doubtfiol  I17  the  evi- 
dence for  the  plaintiff.  For  instance,  the  engineer  upon  the 
locomotive  ought  to  be  able  to  tell  the  rate  at  which  he  was 
running;  whether  he  could  have  seen  the  man;  whether  he 
did  see  him ;  whether  h^  rimg^  his  bell,  blew  hie  whistle  or 
made  any  effort  to  stop  the  train. 

The  failure  to  produce  sudi  witness,  leaves  the  feeble  evi- 
dence of  the  plaintiff  to. go  to  the  jury,  under ^subdiviaiona 
4  aujd  j5  of  sections  766,  civil  code,  with  all  tlie  force  of  the 
most  positive  testimoi^y.  Where  tbere  is  any  evidence,  how- 
ever weak,  tending  to  eetablish  a  material  question  in  the 
case,  it  is  error  for  thp  court  to  instruct  the  jury  that  tfaeBe  ia 
no  evidence.  So,  if  there  is  any  conflict  in  the  evidence,  upcm 
a  material  point,  the  court  may  (must)  refuae  a  general 
charge  in  favor  of  either  party,  and  a  charge  that  the  plain- 
tiff must  recover,  when  inferences  of  fact  must  be  drawn,  ia 
erroneous.  So,  if  the  plaintiff  offiera  evidence  to  prove  his  al- 
legation^,  it  is  error  for  the  court  to  instruct  the  jury  that  no 
evidence  was  offered  which  would  warrant  the  jury  in  finding 
a  verdict  for  the  plaintiff.  *  *  Such  a  chargge,  therefore, 
should  never  be  given  when  there  is  any  evidence  which  rea- 
sonably tends  to  establish  the  plaintiff's  case.  (Hillard  on 
New  Trials,  chapel  1,  sec  37,  p.  222;  Proffatt  on  Jury 
Trials,  sec  865 ;  8  Wall,  243 ;  36  N.  Y.  9,  35 ;  20  N.  T.  492 ; 
1  E.  D.  Smith,  78.) 

It  was  claimed  by  the  defendant,  in  the  argument  upon 
the  motion  to  nonsuit,  that  the  plaintiff  could  not  complain 
of  the  failure  of  the  defendant  to  run  his  loocmiotive  aa  re- 
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quired  by  th^  oirdinaiice  of  East  Portlatid,  because  the  Ihi- 
hHity  for  a  riolaticm  of  the  oil^  ordinanoe  was  a  matter  to 
be  settled  by  the  city  authorities  and  in  which  the  traveling 
public  had  no  interest  While  some  cases  look  this  way,  we 
believe  the  better  doctrine  to  be  that  expressed  in  Sherman  & 
Sedfield  on  Neg.,  sees.  13a  and  54a.  The  point  is  expressly 
ruled  in  Jetter  v.  N.  T.  and  Harlem  P.  B.  Go.,  2  Eeye^^ 
154. 

It  was  also  claimed,  in  the  argument  below,  that  the  regu- 
lations of  the  defBnda(nt  forbidding  loose  engines  to  be  run 
between  the  car  shops  and  East  Portland  depk>t  at  a  rate  of 
speed  greater  than  six  miles  an  hour,  and  requiring  them  to 
be  run  with  grekt  care^  and  the  bell  to  be  constantly  rung  in 
passing  between  tiiose  two  places,  are  matters  exclusively  be- 
tween the  company  and  its  subordinatee  and  do  not  concern 
the  public.  Such  an*  opinion^  though  supported  by  some  au^ 
thorities,  is  manifestly  unsound,  because:  1.  No  reason  can 
be  given  for  such  regulations  except  that  in  the  judgment  of 
the  officers  of  the  company  tiiey  are  essential  to  the  public 
safety,  and  the  jury  have  a  right  to  treat  the  failure  of  the 
defendant  to  exercise  the  care  which  it,  by  its  regulations,  ad>- 
mits  is  necessary  for  the  pubHe  safelrf,  as  very  strong,  if  not 
conclusive,  evidence  of  ^ross  He^igeoce ;  •  2;  ■  The  presumpi- 
tion  would  be  that  the  subordinates  of  the  company  conform 
to  the  regalations,  and  that  the  trains  ran  in  eonformitj  with 
the  regulations.  The  public  see  and  know  how  locomotives 
are  run  and  now  the  business  is  carried  on,  and  it  would  make 
no  difiFerence  whether  or  not  it  knows  that  the  engineer  is  gov- 
erned by  regulations  of  the  com;^any  or  by  a  regard  for  the 
public  safety  only.  Under  the  regulations  whether  known  or 
unknown  to  the  public,  a  custom  would  grow  up,  which  would 
be  known  to  the  public,  and  on  whidi  it  would  have  a  right 
to  rely,  and  a  sudden  deviation  from  such  custoui  or  usage, 
Tvithout  notice  to  the  public  by  which  an  injury  was  inflicted, 
-will  give  a  cause  of  action;  and,  3.  These  regulations  pro- 
vide for  nothing  more  than  the  common  law  requires.  It  is 
gross  negligence  not  to  exercise  extraordinary  care  in  run- 
ning loconlotives,  particularly  when   not  drawing  regiOar 
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trains,  through  a  city  or  where  persons  or  property  is  liable 
to  be  upon  tho/traok.  (S.  &  B.  on  Neg.,  sec  484;  34  N.  Y. 
22 ;  41  K  Y.  296 ;  10  CusL  561 ;  2  Gush.  539 ;  42  HI.  449 ; 
Schmidt  v.  Chicago  and  N.  W.  B.  R.  Go.,  HI.  Supt  Ct  Chi- 
csago  News,  Nov.  17, 1877,  p.  67.) 

Our  supreme  court  in  the  case  of  Bequetie  v.  The  Peoples'^ 
Tram.  Oo^,  2  Of.  200,  decided  that  the  absence  of  care  on 
the  part  of  the  plaintiff,  contributing  to  the  injury,  but  not 
amounting  to  a  wiairt  of  ordinary  care,  will  not  excuse  gross 
negligence  in  the  defeiiidant.  The  same  doctrine  that  gross 
negligence  on  the  part  of  the  defendant  will  excuse  slight 
negligence  on  the  part  of  plaintiff,  has  been  announced  as  the 
rule,  in  other  cases.  The  doctrine  laid  down  by  Shearman  k 
Bfedfield,  m  their  work  on  "Negligence,"  seems  to  be  better 
defined,  though  entiiely  oonsiat^t  with  cases  where  the  terms 
of  gross  negligence  and  slight  negligence  have  been  used. 

Sediion  25.  "One  who  is  injured  by  the  mere  negligence 
of  another  cannot  recover  at  law  or  in  equity  any  compensa- 
tion for  his  injury,  if  he,  by  his  own  or  his  agent's  ordinary 
negligence  or  willful  wrong,  proximately  contributed  to  pro- 
duce the  injury  of  which  he  complains,,  so  that  but  for  his 
concurring  and  co-operating  fault,  the  injury  would  not  have 
happened  to  him,  excefft  T^hepe  the  more  proximate  cause  of 
the  injury  is  the  omission  of  the  other  party,  after  becoming 
aware  of  the  danger  to  which  the  former  parly  is  exposed,  to 
use  a  proper  degree  of  care  to  avoid  injuring  him." 

This  proposition  is  supported  in  all  its  points  by  numer- 
ous authorities,  referred  to  in  the  notes.  (10  M.  &  W.  546 ; 
4  Ind.  96 ;  9  Id.  397 ;  26  Id.  76 ;  8  Ohio  St.  172 ;  2  Duval, 
Ky.  114;  43  Mo.  384;  38  Ala.  N.  S.  76;  19  HI.  499;  18  N. 
Y.  248,  Harris  J. ;  19  Ccmn.  666 ;  3  Allen,  176 ;  47  Penn. 
St  300;  40  Gal.  76;  S.  &R  on  Neg.,  sec  36;  6  Sneed^ 
Tenn.  624;  21  Iowa,  102 ;  24  Vt.  487 ;  9  Allen,  645 ;  Toledo, 
etc.  B.  B.  Co.  V.  0' Conner,  77  111.  391 ;  St.  Louis  etc.  B.  R. 
Co.  V.  Mathias,  50  Ind.  65;  Isabel  v.  Hannibal  etc.  B.  J?. 
Co.,  60  Mo.  476.)     . 

Ordinarily  negligence  is  a  question  for  the  jury.  There 
is  no. absolute  rule  as  to  what  constitutes  it    Where  thert^ 
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is  any  testimony  godng  to  show  negligence,  it  is  a  question  for 
the  jury.  (S.  &  R  on  Neg.,  sec.  11;  2  Red.  on  Railroads, 
«ec  177,  sxibd.  11;  47  Penn.  St  300;  22  N.  Y.  209;  28 
Barb.  196;  6  McLean,  242;  21  Bark  339;  20  Barb.  282; 
54  K  Y.  31;  17  III  509,  519;  22  Id.  264,  271;  67  Penn. 
St  411 ;  40  Cal.  447 ;  28  Eng.  L.  and  Eq.  48,  52,  55 ;  54  N. 
Y.  231 ;  5  Am.  R.  R  Rep.  455,  466,  462,  464;  4  Am.  R  R 
Rep.  516,  517,  518;  61  PenA.  St  68;  99  Mass.  164;  30  Md. 
226;  52  Mo.  253;  44  N.  Y.  430;  21  Ohio,  212;  100  Mass. 
21 ;  4  Cent  Law  Jour.,  No.  4,  p.  83,  84;  69  El.  409 ;  79  Pa. 
St  33.) 

Dolph,  Broncmgh,  Ddph  A  Simon,  for  respondent: 

The  statute  provides  that  a  jndgm'ent  of  nonsuit  miiy  be 
giren  agailusit  the  plaintiff  in  an  fiction  *  *  ^'When,  upon 
the  trial,  the  plaintiff  iaik  to  prove  a  cause  sufficient  to  bo 
submitted  to  tiie  jury.*'  (Code,  p.  154,  sec.  243.)  To  jus- 
tify a  recovery  in  thia  caae,  the  testimony  must  show  not  only 
negligence  on  the  part  of  reapondent,  causing  the  injuries 
complained  of,  but  it  must  as  necessarily  show  no  lack  of  care 
on  the  part  of  appellalit  intestate,  himself  contributing  to 
such  injuries.  {WMa  v.  H.  B.  B.  29  N.  Y.  315 ;  Oukna  B. 
R.  Co.  V.  Jacobs,  20  HI.  478 ;  Wilcox  v.  Boms  B.  i?,,  39  K 
Y.  368;  Baxter  v.  Troy  B.  B.  Co.,  41  N,  Y.  602;  Havens  v. 
Erie  B.  B.  Co.,  Id.  296 ;  Chicago  B.  B.  Co.  v.  Fears,  53  HL 
1 16 ;  Lafayette  B.  B.  Oo.  ik  Huffman,  28  Ind.  287 ;  Slone  v, 
Oregon  City  Manfg  Co.,  4  Or.  63 ;  McOlyn  v.  Brodie,  31 
CaL  876.) 

And  this  care  must  be  commensurate  with  the  danger  in 
whi(di  deceased  had  voluntarily  placed  himself,  considering 
his  own  infirmities  and  all  the  circumstances  under  which 
the  injuries  complained  of  occurred.  (Shearman  on  Neg., 
p.  33;  Ghaveland  B.  B.  Co.  v.  Terry,  8  Ohio,  570.)  Appel- 
lant's inteatate  was  a  trespasser  upon  the  railroad  track  of 
respondent  fie  went  there,  knowing  the  hazardous  nature 
of  the  business  for  which  the  track  was  being  used,-  and  the 
|crreat  danger  to  which  he  thus  exposed  himself,  and  he  was 
bound  to  use  every  precaution,  every  diligence,  every  care, 
n^inst  the  possibility  or  probability  of  accident  which  might 
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happen  to  him  there.  {Finlayson  v.  C.  B.  &  Q.  R.  R.  Co.,  1 
Dillon,  583 ;  Pa.  R.  R.  Go.  v.  Lewis,  79  Pa.  83.)  And  where 
plaintiff's  evidence  discloses  negligence  on  his  part,  contri- 
buting to  the  injury  complained  of,  he  will  be  nonsuited  upon 
motion  of  defendant.  The  negligence  of  defendant  is  the  gist 
of  the  action,  and  the  absence  of  negligence  on  the  part  of  the 
plaintiff  is  equally  important  (Deyo  v.  N.  F.  Central  R. 
R.  Co.,  34  N.  Y.  9 ;  Madeey  v.  Ives,  27  Bar.  628 ;  MeOlyn  v. 
Brodie,  31  Cal.  376 ;  Cleaveland  C.  &  C.  R.  R.  Co.  v.  Edgar 
H.  Elliott,  28  Ohio,  340.)  It  is  negligence  for  any  person 
to  cross  a  railroad  track,  even  at  a  crossing  of  the  highway, 
without  first  looking  up  and  down  the  track  to  siee  that  no 
train  is  approaching.  (Amiz  v.  R.I  h&  P.  R.  R.  Co.,  34  Iowa, 
163 ;  Gonzales  v.  Harlem  R.  R.  Co.,  38  N.  Y.  440 ;  WUcox 
V.  Rome  R:  R.,  supra.)  And  a  fortiori  to  walk  laterally 
along  the  track.  {Poole  v.  N.  C.  R.  R.  Co.,  8  Jones  [N.  O.], 
340.)  • 

Deceased  was  almost  entirely  destitute  of  the  sense  of  hear- 
ing. He  was  not  crossing  the  railroad,  nor  upon  the  highway, 
neither  at  any  usual  place  of  crossing  the  track ;  but  was 
walking  along  the'  track  at  a  place  where,  by  using  his  eyes, 
he  could  have  seen  the  approaching  train  for  a  long  distanoe 
before  it  reached  him.  The  injuries  sustained  were  the  re- 
sult of  his  negligence,  and  for  them  appellant  can  not  recover. 
(R.  R.  Co.  V.  BuGhner,  28  111.  299 ;  Bvan^vUle  R.  R.  v.  Low- 
dermiek,  18  Ind.  120 ;  Payne  v.  C.  R.  I.  A  P.  R.  R.  Co.,  39 
Iowa,  628.) 

But  independent  of  the  negligence  of  appellant's  intestate, 
which  the  testimony  shows  not  only  contributed  to,  but -was 
the  cause  of  the  injuiy  complained  of,  and  which,  as  before 
submitted  as  a  matter  of  law,  is  a  bar  to  recovery  in  thia 
case,  even  though  respondent  were  also  shown  to  have  been 
negligent,  or  to  have  disregarded  some  statutory  requirement, 
we  further  submit  that  the  testimony  fails  to  show  negligence 
on  the  part  of  respondent  or  its  agents.  The  person  injured 
was  a  man  thirty-six  yean  of  age,  in  the  full  vigor  of  mature 
manhood,  yet  possessed  of  all  the  activity  of  youth.    He  was« 
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to  all  appearancee,  and  for  all'  that  peepoBdent's  agents  could 
know^  in  t^e  full  podse&sioti  of  his  senses. 

By  the  Coxipt,  Boise,  J. : 

The  evidence  in  this  case  is  all  reported,  and  the  only 
question  for  us  to  decide  is  whether  theite  was  a  sufficient 
case  proved  by  the  plaintiff  to  be  submitted  to  the  jury -7- a 
case  ''not  sufficient  to  be  submitted  to  a  jury,  is  one  where 
it  appears  that  if  the  jury  "were  to  find  a  verdict  for  the  plain- 
tifF,  the  court  ought,  if  required  to  set  it  aside  for  want  of 
evidence^  to  support  it"    (Civ.  Code,  sec  244,  p.  154.) 

The  circuit  court  having  all  this  evidence  before  it,  on  the 
motion  of  reepondent,  ordered  a  nonsuit  This  order  must 
have  been  based  on  the  ground  that  the  plaintiff  had  failed  to 
show  any  negligence  on  the  part  of  the  company,  or  that  the 
decoased  was  guilty  of  any  such  contributory  negligence  as 
precluded  a  recovery,  or  i>n  both  these  grounds.  After  care- 
fully examining  this  case  we  find  no  ptxJof  of  any  negligence 
on  the  part  of  the  respondent,  unless  it  be  that  Ae  engine  was 
running  at  an  uiiautiiorized  rate  of  speed,  did  not  ring  the 
bell  at  uHike  efficient  e^ort  to  stop  the  train. 

The  evidc^ice  tends  to  show  that  in  the  opinion  of  witnesses 
the  en£;ine  was  running  at  the  rate  of  fifteen  or  twenty  miles 
an  hour;  these  estimiites  are  necessarily  very  uncertain.  The 
dire^ctors  of  the  company  and  the  ordinance  of  the  tAty  re^ 
quired  a  less  speed,  and  there  was  some  evidence  to  show  that 
the  speed  Wto  above  what  was  authorized,  and  above 'what 
travelers  across  the  trac^  had  reason  to  expect,  and  therefore 
might  increase  the  danger  of  accidents^ 

It  seems  also  that  the  bell  was  not  rung,  or  if  rung  the 
sound  was  net  noticed  by  the  witnesses,  and  this  n^ect  was 
a  breach  of  duty  on  the  part  of  the  company,  who,  in  view  of 
the  danger  of  collisions  f  nxn  great  speed  of  engines  and  very 
serious  nature  of  such  accidents,  should  exercise  great  care  in 
giving  the  required  signals  of  approaching  trains.  It  is  the 
duty  of  the  managi^rs  of  moving  trains  to  stop  them  when  ap- 
proaehiilg  any  apparent  danger.  In  this  case  the  evidence 
shows  that  the  view  of  the  track  was  unobstructed  for  three- 
fourths  of  a  mile ;  and  for  aught  that  appears,  the  enginer  saw 
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the  deceased  for  that  distance  before  be  waB  slraek;  and  bad 
he  supposed  there  was  danger  oould  have  stopped  the  train. 
But  we  think  he  had  a  right  to  suppose  that  the  deceased 
would  observe  the  train  by  his  senses,  and  that  he  was  in  no 
danger  until  the  train  was  so  near  him  that  he  ought  to  be 
leaving  the  track  to  avoid  it  . 

A  person  of  ordinary  activity  can  teave  the  track  in  less 
time  than  is  required  to  stop  the  train,  and  if  a  person  in  his 
ordinary  senses  neglects  to  leave  the  track  when  the  ordinary 
signals  are  given,  he  is  guilty  of  such  gross  negligence  as  will 
preclude  his  right  to  recover  for  an  injury  occasioned  by  a 
collision,  which  by  the  exercise  of  ordinary  care  he  could 
have  avoided.  (Sherman  on  If  eg.  88 ;  80  Ma  475 ;  WUds  v. 
H.  R.  R.  Co.,  29  N.  Y.  816;  Galena  R.  R.  Co,  v.  Jacobs,  20 
m.  478. ;  Baxter  v.  Troy  R.  R.  Co.,  41  N,  Y,  602;  Chicago 
R.  R.  Co.  V.  Flarr,  68  HI.  116.) 

In  this  case  it  is  alleged  in  the  answer,  and  shown  by  the 
evidence  of  the  plaintiff,  that  the  deceased  was  so  deaf  that 
he  carried  a  slate  to  converse  with  persons  whom  he  met,  or 
with  whom  he  had  business.  There  is  the  evidence  of  his 
father,  to  the  effect  diat  he  could  helkr  a  bell,  and  he  si^a,  odi 
croseexaminatioii,  that  the  otily  time  he  observed  him  to 
come  to  the  sound  of  a  bell  was  when  called  to  dinner  by  it, 
and  he  admits  on  crosckexaminatioxi  that  at  thai  time  he  was 
looking  at  the  bell,  and  mi^t  have  been  induced  to  come  to 
his  dinner  from  seeing  the  bdl  rung,  and  not  from  hearing 
it  And  from  the  evidence  in  this  case  it  ai^peare  that  unlese 
he  was  very  deaf  he  would  have  heainl  the  whisUe  of  the  eor 
gine,  and  been  warned  of  its  approach  in  time  to  escape  frcNoi 
the  track,  and  we  diink  that  the  evidence  shows  that  his  deaf- 
ness was  the  proximate  cause  of  the  injury,  and  he  being 
aware  of  this  infirmity  was  guilty  <tf  gross  negligence  in  be- 
ing on  the  track  as  he  was  walking  laterally  along  it  It  was 
a  position  of  great  danger  to  one  who  oouML  not  hear,  and 
shows  rtckleasness  in  the  deceased. 

To  establish  the  doctrine  contended  for  by  appellant  that 
it  was  the  duty  of  the  engineer  to  apply  the  brakes*  in  time 
to  stop  the  train  before  it  could  hav^  reached  the  deceased, 
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^midd  )r^!ider  it  necessliry  for  trains  to  be  stopped  in  all  cases 
when  person^  are  seen  walking  before  them  on  the  track,  be- 
fore coming  within  the  distance  over  which  a  train  mnst  go 
in  teing  stopped;  this  would  be  an  impracticable  rale,  and 
we  think  that  when  a  t^in  is  moving  over  the  track  at  its 
ordinary  speed  (twenty  miles  an  hour  is  not  extraordinary), 
and  a  person  is  seen  walking  on  the  track  apparently  in  the 
possession  of  his  ordinaiy  faculties,  the  engineer  may  justly 
suppose  that  he  will  get  off  the  track  on  sounding  an  alarm 
that  the  train  is  coming;  and  under  the  evidence  in  this  case, 

if  the  deceased  had  not  been  dea^,  we  think  his  remaining  on 

'..lit  <  ^ 

the  track  was  such  gross  negligence  that  no  recovery  could  be 
had. 

While  those  vrho  operate  railroads  should  be  held  to  ob- 
serve the  utm<)st  skill  and  care  in  running  of  trains^  persons 
who  go  on  or  about  the  track  must  be  held  to  extraordinary 
diligence  in  looking  after  their,  own  safety,  and  become  tres- 
passers on  the  rights. of  the  company  when  they  obtrude  them- 
selves in  the  way  of  the  free  passage  0:f  trains,  and  iu  case  of 
receiving  injury  will  ^ot  b^  entitled  to  recovier,  unless  in  case 
of  very  jjyave  negligence  .on  the  part  of  the  oon^pany ;.  and  we 
thin}c  in  thi^.  p,ase,  as  shown^  l^y  thp, pleadings  and  evidenoe, 
that  had  the  circuit  cour^  submitted  this  case  to  a  jury  and 
a  verdict  been  found  for  the  plaintiff,  it  would  have  been  the 
duty  of  tiie  KHit9ut  <H>vrt  to^iifive.aet'the  verdict  fiaide  pn  mo- 
tion of  the  respondent. 

The  judgment  of  the  court  below  wiU  be  affirmed^ 


^^ 


StAtfi  Oi*  OEEGbK,  Appellant,  v.  GITT  L^e' 

et  il..  Respondents. 

IHDXCTMEIVT  VOB  QaMSU^Q — TOW  NfMlS.  OF  TBS  GAVX  PlATED  KSBD  VVt 

BB  Sn  FoBTH. — In  an  indictment  for  playing,  dealing,  or  carrying 
on  an  unlawful  game  under  section  1  of  the  act  of  the  legislative 
aasetnbly  <yf  the  state  of  Oregon,  approved  October  '20,  1S76,  enti- 
tled "An  act  to  prerenjH  SDd  punish  gambling;''  it  it  not  aeoesaBivy 
to  name  the  unlawful  game,  or  the  device  by  which  it  is  played. 
Oambling  Device — Description  of,  Necessabt  in  the  Indictment. — 
It  is  necessary  in  an  indictment  for  a  violation  of  said  section 
to  deeeribe  the  device  by  which  the  imlawfUl  game  is  played,  and 
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to  Bet  forth  that  it  was  adapted,  designed,  devise^  09  Used  foi:  play^ 
lag  games  for  money,  etc.. 

flXATUTB    AGAINST     GAMBLING — ^WHBN     6uiTIGIEEnXT     DxilinTB. — ^That 

portion  of  said  section  one,  which  prohibits  "any  banldng  or  any 
other  game  played  with  oards,  dice,  or  any  other  deTice,  whether 
the  same  be  played  for  money,  checks,  credits  or  any  other  repre- 
sentatiye  of  yalue,"  is  not  too  indefinite  to  describe  a  crime.  It 
is  not  necessary  that  the  game  or  device  should  be  named  in  the 
statute. 

Appeal  from  Grant  County. 

The  respondents  were  indicted  for  the  crime  of  dealing, 
playing  and  carrying  on  as  proprietors  a  banking  game  play- 
ed for  money. 

The  indictment  charges  that  ^^the  said  Gitt  Lee^  Ah  Foy 
and  Ah  Gau,  on  the  fourteenth  day  of  February,  a.  b.  1877, 
.in  the  county  and  state  aforesaid,  did  willfully  and  unlaw- 
fully deal,  play  and  carry  en  as  proprietors  thereof  a  bank- 
ing game  played  for  money ;  but  of  what  name,  is  to  the  said 
grand  jury  unknown,  said  game  being  played  with  copper 
devices  for  money,  as  representatives  of  money  and  value." 

Bespondents  demurred  to  the  indictment  for  the  reason 
that  it  did  not  state  facts  sufficient  to  constitute  axiy  crime. 
The  demurrer  was  sustained  and  defendants  were  discharged. 

The  district  attorney  appeals  to  this  court 

L.  B.  Ison,  DidricUUtomeyf  for  file  appellant 

No  appearance  for  respondent^  > 

By  the  Court,  Watsow,  Jt : 

The  verdict  in  tbiq  case  is  founded  on  seetloB  1  o£  the  act 

<  « 

of  the  legislative  assembly  of  the  st^te  of  Oregon,  approved 
October  20,  1876,  entitled  ^'An  act  to  prevent  and  punish 
gambling."  The  section  is  in  these  words:  "Section  1. 
Each  and  every  one  who  shall  deal,  play,  or  cany  on,  open, 
or  cause  to  be  opened,  or  who  shall  conduct,  either  aa.  owner, 
proprietor  or  employee,  whether  far  hire  or  not^  any  game  of 
faro,  monte,  roulette  rouge  et  noir,  lansquenette,  rondo,  vin^ 
tun  (or  twenty-one),  poker,  draw  poker,  brag,  bluff,  thaw  or 
any  other  game  played  with  cards,  dioe  or.  any  other  device, 
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whether  the  same  be  played  for  money,  checks,  cxredits,  or  any 
other  representative  of  value,  shall  be  guilty  of  a  misde- 
meanor^  and  upon  oonvictioii  th&reof,  shall  be  punished  by  a 
fine  of  not  more  than  five  hundred  dollars,  and  shall  be  im- 
prisoned in  the  county  jail  until  such  fine  and  costs  are  paid; 
provided,  that  suxdi  person  so  oonvicted  shall  be  imprisoned 
one  day  for  every  two  dollars  of  sudi  fine  aiid  oosta^  and  pro- 
vided further  that  such  imprisonment  shall  not  exceed  one 
year/' 

We  are  of  the  opinion  that  it  is  not  necessary  in  an  in- 
dictment for  a  violation  of  >  this  statute  to  state  Ihe  name  of 
the  game  or  the  name  oi  the  device  by  which  it  is  played. 
There  is  mnch  force  in  the  st^geetion  of  Ihe  district 
attorney ;  that  if  it  were  essential  either  in  a  statute  de- 
fining the  oBesDse  of  gambling,  or  in  an  indictment  for  the 
violation  of  such  statute,  to  give  the  name  of  the  game  or 
of  the  device  by  which  it  is  played,  it  would  always  be 
easy  to  evade  the  statute  by  changing  the  name  of  either 
the  device  or  the  game.  We  think  that  part  oi  section  1, 
which  prohibits  "any  banking,  or  any  other  game  played 
with  cards,  dice,  or  any  other  device^  whether,  the  same  be 
played  for  money,  checks,  credits,  or  any  other  representa- 
tive of  value'*  is  sufficiently  definite,  and  renders  unlawful 
all  games  not  previously  enumerated  in  that  section,  and 
which  are  played  for  '%oney,  dbedssy  cstedits,  or  any  other 
representative  of  value,"  with  "cards,  dice,  or  other  d4- 
vice." 

We  are,  however,  of  the  opinion  that  the  indictment  in  this 
case  does  not  sufficiently  describe  the. offense.  It  does  not 
appear  therefrom  that  the  game  was  played  with  any  device 
whatever.  If  the  dause  "said  game  being  played  with  copper 
devices  for  money,  as  representatives  of  money  and  value" 
means  anything,  it  is  that  the  "copper  devices"  therein  men- 
tioned were  used  to  represent  money  and  value,  and  weie  the 
stakes  played  for;  not  that  they  were  the  device  by  means  of 
which  the  game  was  played. 

Jt  is  entirely  consistent  with  this  indictment  that  the 
game  therein  chai^d  may  have  been  played  by  means  of 
same  "intangible^'  mental    device    which    is  not  within  the 
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prohibition  of  the  statute.  In  State  of  Oregon  v.  Bonn,  2 
Or.  238,  this  court  used  the  following  language  in  defining 
what  oonstitutes  a  ^'gambling  device:"  "It  must  be  some- 
thing tangible  and  adapted,  devised,  or  designed  for  the  pur- 
pose of  playing  a  game  of  chance  for  money/* 

The  indictment  should  describe  the  device  with  which  the 
game  was  played,  not  necessarily  by  its  name,  but  by  itB 
adaptation  and  use,  and  it  should  appear  therefrom  that  a 
"tangible  device"  was  used,  and  that  it  was  adapted,  devised 
and  used  for  the  purpose  of  carrying  on  or  playing  a  *T>ank- 
ing  or  other  game  for  "money,  etc.,"  or  if  it  was  not  devised 
originally  for  that  purpose  that  it  was  so  adapted  and  uaed. 
In  this  respect  the  indictment  is  deficient  and  the  demurrer 
was  properly  sustained. 

The  judgment  of  the  court  below  will  be  afSrmed. 


STATE  OF  OREGON,  Respondent,  v.  JOHN  C-  WIL- 
SON, Appellant 


Monoir  vob  New  TaiAi/--OBDKE  on,  not  RxmEWABEC-r-The  denying  oi 
a  motiDn  for  a  new  trial,  based  upon  the  insuffleieBcy  of  the  evi- 
dence to  support  the  yerdiet,  involves  a  question  of  fact  resting  ob 
the  sound  discretion  of  the  court  below,  and  is  not  reviewable. 

Idem. — The  judgment  6y  order  appealed  from  can  only  be  reviewed  as 
to  (faestions  of  law  appearing  upon  the  transcript. 

IVDioii(G|N.T  -rr-  VAIUC4I7CE.' —  Where>.iB  an  indictment  lor  laf^osajr,  tbe 
stolen  property  is  alleged  to  be  the  property  of  A.,  proof  showing 
it  to  be  the  partnership  property  of  A.  and  B.,  is  not  sufficient 
to  susti^in  the  allegation,  unless  it  appears  from  the  evidence  tliat 
such  property  was  in  the  possession  of  and  under  the  control 
of  A.,  under  some .  arrangement  of  the  psjrtiea  cresiing  a  speoinl 
property  in  A. 

Appeal  from  iTmatilla  County. 

John  Wilson,  the  appellant^  was  indicted  jointly  with 
GeoTge  Wilson  for  the  laroeny  of  a  btBer,  alleged  to  be  the 
property  of  one  Waugh.  They  were  tried  separately,  and 
found  guilty  as  charged.  A  motion  for  a  new  trial,  upon  the 
grounds  stated  in  the  opinion  of  the  court,  was  interposed 
and  overruled  hy  the  oonrt,  whereupon  this  appeal  was  taken. 
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Biemg  d  Liehienthaler  and  J.  H.  Turner,  for  appellant 

L.  jB.  laan,  ProaeeuUng  Attorney,  for  i^pondent 

By  the  Court,  Pbim,  C.  J. : 

Two  grounds  of  error  are  presented  by  appellant  upon 
which  he  relied  for  a  reversal  of  the  judgment:  1.  The  in* 
sufficiency  of  the  evidence  produced  at  the  trial  to  support 
the  verdict ;  2;  Error  in  tlie  instructions  of  the  court  to  tiie 
jury. 

The  first  ground  of  error  we  do  not  regard  as  being  a  sub- 
ject for  review  by  this  court,  for  the  reason  that  it  does  not 
involve  a  question  of  law,  but  one  purely  of  fact,  which  rested 
in  the  sound  discretion  of  the  court  below.  Section  245  of 
tiie  criminal  code  provides  that  ^^pon  an  appeal,  the  judg- 
ment or  order  appealed  from  can  only  be  reviewed  as  to  ques- 
tions of  law  appearing  upon  the  transcript"  Secticxi .  246 
provides  that  ''after  hearing  tUe  appeal,  the  court  must  give 
judgment  without  regatd  to  the  decisions  of  questions  which 
were  in  the  discretion  of  the  court  below.''  But  this  cannot 
now  be  considered  an  open  question  in  this  state,  as  it  has 
already  been  pascied  upon  in  several  cases  decided  by  this 
court  {^owen  t;.  Stoie,  1  Or.  270 ;  Stale  v.  FUzhughy  2  Or. 
227.)  But  if  it  were  reviewable,  we  do  not  think  the  court, 
would  be  warranted  in  setting  aside  the  verdict  in  this  case, 
for  the  reason  that  it  appears  that  there  was  considerable  ev^ 
idence  tending  to  support  it,  and  ihere  being  no  statement  in 
the  bill  of  exceptions  that  it  contains  all  the  evidence,  the 
court  must  presume  that  it  was  sufficient  to  sustain  the  ver- 
•diet 

We  will  now  pass  to  the  consideration  of  the  second 
ground  of  error,  which  is  that  the  court  erred  in  its  instrue- 
tions  to  the  jury.  The  jury  were  instructed  as  follows:  I. 
'^f  you  find  that  the  property  Mentioned  in  the  indictment 
-was  &e  property  of  a  partnership  embracing  A.  Waugh  and 
William  Leyden,  then  you  should  find  the  defendant  not 
guilty.  *  But  if  you  find  from  the  evidence  that  the  property 
mentioned  in  the  indictment  was  the  property  of  a  partner- 
«bip,  and  that  Waugh,  the  person  named  in  tlie   indictment 
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as  owner,  has  a  special  cbkr^  of  the  goods,  and  that  he  is 
responsible  to  the  company  for  the  property,  then  the  alle- 
gations of  ownership  in  Waugh  is  sufficiently  «upp«rted;'' 
2.  ''When  property  is  stolen  which  belongs  to  a  partner- 
ship and  it  is  alleged  to  belong  to  A.,  and  the  proof  shows 
another  is  a  partner  or  part  owner  with  A.  in  said  property, 
and  it  also  appears  that  A.,  by  the  consent  and  agreement  of 
the  other  partner  or  part  owner,  had  the  possession,  oontnJ 
and  management  of  the  stolen  property  at  the  time  of  the 
larceny,  such  proof  will  sustain  the  allegation  of  the  property 
inA.^* 

S.  Where  ownership  is  alleged  in  A.,  and  the  proof  shows 
that  another  hl^»  some  contingent  interest  therein,  to  bectmie 
actual  upon  the  happening  of  some,  events  which  c(»Ltingency 
or  eyent  has  not  yet  happened,  the  ownership  is  properly  al- 
leged in  A.,  because  the  interest  of  the  other  has  not  become 
•real  or  actual. 

These  instructions  we  tiunk  contain  a  very  fair  statement 
of  the  propositions  of  law  applicable  to  the  case.  Th^  stolen 
property  is  alleged  to  be  the  property  of  A.  Waugh,  and  un- 
der the  rules  of  evidence,  the  proof  must  correspond  with  the 
allegations  of  the  indictment  or  it  cannot  be  sustained.  This 
proposition  is  clearly  announced  in  the  former  gart  of  the 
&r8t  inslructiou. 

The  first  and  second  instructions,  when  taken  together, 
amount  to  ihis.  If  the  jury  find  that  the  property  stolen 
was  partnership  pn^rl^  they  muBt  aoquit  the  defendant^ 
unless  they  also  find  that  the  property  at  the  time  taken  was 
in  the  possession  of  A.  Waugh,  under  some  arrangement  be^ 
tween  the  parties,  by  which  a  special  property  was  created  in 
him. 

The  third  instruction  is  unquestionably  ONrrect.  But  it 
is  claimed  by  appellant  tiiat  there  was  no  evidence  up<m 
which  such  instructions  could  be  based.  To  this  we  answer 
that  it  appears  trom  the  bill  of  exceptions,  that  there  was 
some  evidence  tending  to  show  such  an  arrangement, 
and  if  there  was  any^  however  slight,  it  was  sufficient  to 
warrant  thp  instruction  given.  But  on  the  other  hand,  if 
there  were  none,  the  court  would  have  to  presume  such  en* 
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idenoe  in  the  aleence  df  a  statement  in  the  IkII  of  eacdeptionSy 
tikat  it  oantains  all  the  eMidenoe. 

Finding  no  error  in  the  reoord  by  T^eh  appellant  has 
been  injuredin  a  anbetkntial  rigllt^  the  judgment  most  be  af* 
finned 


THE  BANS:  OP  BBITISH  COLUMBIA,  Appellant,  t. 
W.  W.  PAGE  and  ALBINA  PAGE,  Defendants,  and 
W.  E.  ELLIS  and  MARY  K  ELLIS,  Defendants  and 

Respondents.       " 

«  '    r  ' 

FoBEiGK  CoBPORA.Tioirs — Statutobt  Pbohjbixion  AOAIN8T. — Section  8 
of  the  act  of  the  legislative  aBsembly  of  Oregon,  entitled  "An  act 
to  Yegnlat^  kad  tiuc  -forrign  insurance,  banking,  exjsreds  and  ex- 
-  ehai^  cojrpfxrations  or  tuiaociation*  .^oing  huconess  in  the  -state,*'  ap^ 
proved  October  21«  1864,  is  an  indirect  prohibition  against  such 
corporations  transacting  business  in  the  state  until  they  shall  have 
executed  and  recorded  the  power  of  attorney  required  by  that  sec- 
tion. 

IMEM.--O0N3BAOTS  BT,  WWSK  Yoi^i — ^A  contrae^  made  by  such  corpor- 
ation in  this  state  before  it  shall  have  complied  with  the  provisions 
of  said  section  8  is  as  to  third  parties  void,  and  cannot  be  enforced 
by  the  corporation  against  such  parties. 

Appeal  from  Multnomah  County. 

The/faets  are' stated  in  the  opinion  of  the  court 

W.  B.  EfftngeTj  for  appellant. 

•■ •  .    '  ■    . 

Theore  was  <q9  appearance'  on  behalf  of  lespondentSk 

By  the  Court,  Waiboiso  J. : 

The  following  facts  appear  in  the  transcript,  and  are  ne- 
oessary  to  a  correct  understanding  of  this  opinion:  Thlb 
plaintitf  is  a  foreign  corporation,  incorporated  under  the  laws 
of  (Great's)  the  Kingdom  of  Great  Britain. 

On  the  first  day  of  November,  1871,  defendant,  W.  W. 
Page,  being  indebted  to  the  appellant  in  the  sum  of  two  thou- 
sand, five  faundved  dollars,  on  a  promissory  note  in  writing 
given  by  him  to  appellant,  August  S,  1871,  he  and  defendant, 
Albina  Page,  who  is  his  wife,  in  order  to  secure  ihe  payment 
^f  the  principal  and  interest  of  said  note,  Made  and  delivered 
to  appellant  their  mortgage  of  and  upon  certain    real  prop* 
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orty  in  ihe  oity  of  Portland.  Thereafter  on  tbe  sixth  day  of 
November,  1871,  the  said  W.  W.  Page  and  hia  -wife  made 
their  mortgage  of  and  upon  the  same  property  deacrihed  in 
the  mortgage  given  to  appellant,  to  the  defendant,  Mary  E. 
Ellis  and  to  Lucy  J.  Bennett,  to  secure  the  payment  to  them 
the  sum  of  two  thousand  dollars,  which  W.  W.  Page  then 
owed  them  upon  his  promissory  note  previously  given  to 
them.  Before  the  i^ommencement  of  this  suit,  Lucy  J.  Ben* 
,  nett  assigned  her  interest  in  said  note  and  mortgage  to  de- 
fendant, Mary  E.  Ellis. 

At  the  time  of  the  execution  of  the  note  and  mortgage  giren 
by  defendants  W.  W.  Page  and  wife  to  appellant,  appellant 
had  not  executed  or  filed  any  power  of  attorney,  as  i^equired 
by  section  8  of  the  act  of  the  legislative  assembly  of  the  state 
of  Oregon,  entitled  "An  act  to  regulate  and  tax  foreign  in- 
surance, banldng,  express  and  exchange  corporations  or  asso- 
ciations doing  business  in  the  state,"  approved  October  21, 
1864. 

This  suit  was  brought  by  appeHant  to  foreclose  its  mort- 
gage, and  defendants  W.  E.  Ellis  and  Mary  E.  Ellis  were 
made  defendants  thereija  as  subsequent  lie^-bplders.  De- 
fendants W.  W.  Page  and  wife  made  default,  and  stipulated 
the  facts  upon  which  a  decree  was  entered  against  them.  The 
court  below  held  that  the  mortgage  of  appellant  wis  void  as 
to  that  in  favor  of  defendant  Mary  E.  EUis,  and  decreed  that 
her  mortgage  should  be  first  satisfied  out  of  the  proceeds  of 
the  sale  of  the  mortgaged  premises.  The  Bank  of  British 
Columbia  appeals  from  so  much  of  the  decree  of  the  court  be- 
low as  provides  for  the  prior  satiafaetion  of  the  mortgage  in 
favor  of  defendant  Mary  E.  Ellis. 

Defendants  W.  W.  Page  and  wife  not  being  before  this 
court  either  as  appellants  or  respondents,  it  is  not  necessary 
for  us  in  this  opinion  to  decide  the  question  whether  or  not 
they,  having  dealt  with  tbe  corporation,  are  estopped  to  deny 
its  capacity  to  contract  in  this  state.  A  mortgage  in  this 
state  is  a  mere  security  for  the  debt;  and  we  do  not  think  that 
defendant  Ellis,  by  taking  a  mortgage  of  the  prenuaes,  so  suc- 
ceeded to  the  estate  of  Page  therein  as  that  ahe  became  bound 
by  his  estoppels. 
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Ab  the  decree  of  the  court  below  provides  for  the  prior 
satisfaetioki  from  the  proceeds  of  the  sale  of  tiie  mortgaged 
premises  of  the  si^bsequent  mortgage  in  favor  of  defendant 
Ellis^  it  becomes  necessary  for  us  to  pass  upon  Uie  validity 
of  the  note  and  mortgage  given  to  appellant  Of  course,  if 
valid,  they,  constituting  a  prior  lien  and  being  properly  re- 
corded, should  be  first  satisfied,  and  the  decree  of  the  court 
helow  should  be  reversed; 

The  grounds  upon  which  the  court  below  held  appellant's 
mortgage  void  as  to'' the  mortgage  in  favor  of  Ellis  are  that 
the  appellant^  being  a  foreign  corporation,  and  at  the  time 
of  the  execution  of  the  note  and  mortgage  not  having  exe- 
cuted or  filed  a  power  of  attorney,  as  required  by  onr  stat- 
utes, before  doing  business  in  this  state,  its  contracts  as  to 
third  persons  were  void,  and  that  as  against  defendant  Ellis 
its  note  and'  mortgage  could  not  be  enforced.  Whether  the 
conrt  below  was  correct  in  this  theory  of  the  law  depends 
upon  whether  section  8  of  the  act  entitled  '^An  act  to 
regulate  and  tax  foreign  insurance,  banking,  express  and 
exchange  corporations  or  associatians  doihg  business  in 
this  state,"  approved  October  ^1^  1864,  was  intended  by 
the  legislature  as  a  prohibition  against  ^ndx  corpomtien 
doing  business  in  this  state  before  it  shall  have' complied 
with  the  provisions  of  that  section.  The  intention-  of  the 
legislature  must  be  ascertained  by  the  established  -rules  of 
construction  of  statutes.  The  hiatus  of  a  corporation  doing 
business  in  a  state  other  than  that  in  whidi  it  was  incorpo* 
rated  was  dearly  defined  by  the  supreme  court  of  the'  United 
States  in  the  case  of  The  Bank  of  Augusta  v.  EarUy  13  Pet 
638 :  "It  exists  only  in  conteruplation  of  law  and  by  force 
of  the  law,  and  when  that  law  ceases  to  operate,  and  is  no 
longer  obligatory,  the  corporation  can  have  no  existence. 
It  must  dwell  in  the  plaice  of .  its  creation,  and  cannot 
emigrate  to  another  sovereignty."  Yet,  a  corporation  of 
one  nation  may  transact  business  in  another  by  its  permis- 
sion. Such  permission  may  be  granted  by  express  enact- 
ments, or  if  not  injurious  to  the  interests  of  the  state  or 
contrary  to  lie  policy  of  its  laws,  it  may  be  implied  from 
its  sifknoe«      Any  state   may  exclude   foreign   eorporatiaiB: 

6  Oregon — 28. 
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altogether^  or  it  may  qualify  its  oonsent  that  they  may  trans- 
act business  within  its  limits  by  imposing  such  teims  and 
conditions  as  its  legislature  may  deem  proper.  (£a  Fayette 
M.  Co.  V.  French,  18  How,  40T;  Dwat  v.  The  City  of  Chi- 
eago,  10  WalL  400.) 

A  contract  entered  into  in  violation  of  some  statutory 
provision  is  not  always  void.  In  Panghwm  v.  Westlahe,  36 
Iowa,  546,  Cole,  J.,  in  announcing  the  opinion  of  the  court, 
sdys:  ^^While  as  a  general  rule  a  penalty  implies  a  prohi- 
bition, yet  the  courts  will  always  look  tib  the  language  of 
the  statute,  the  subject-matter  of  it,  the  wrong  or  evil 
which  it  seeks  to  remedy  or  prevent,  and  the  purpose 
sought  to  be  aoeomplished  in  its  enactment,  and  if  £rom  all 
these  it  is  manifest  that  it  was  not  intended  to  imply  a  pro- 
hibition, or  to  render  the  prohibited  act  void,  the  courts 
will  so  hold,  and  construe  the  act  aocordingly."  To  the 
•6me  efiect  is  the  opinion  in  the  case  of  Leeter  v.  Howard 
Bank,  38  Md.  558.  We  apply  these  rules  of  coii8tructi<»i 
to  our  statute.  Section  8  already  referred  to  in  this  opin- 
ion provides  that  ^^A  foreign  corporation  before  transacting 
business  in  this  state  must  duly  execute  and  acknowledge  a 
power  of  attorney,"  eta 

Were  the  word  '^fore''  omitted,  it  might,  with,  better  rea- 
son, be  claimed  that  the  section  is  merely  directory.  It  would 
then  read,  '^A  foreign  corporation  doing  business  in  this  stats 
must  duly  execute,"  etc.  But  we  think  that  the  section,  by 
going  further  and  using  the  language  '^fore  doing  busir 
ness,"  etc.,  amounts  to  the  same  thing  as  if  it  read,  a  foreign 
corporation  ^'shall  not  transact  business  in  this  state  before 
it  shall  have  duly  executed,"  etc.  The  section  is,  in  our 
opinion,  an  indirect  prohibition  against  a  foreign  corporation 
doing  business  in  this  state  before  it  shall  have  complied  with 
its  provisions.  In  support  of  this  construction,  we  may  add 
ihat  it  is  the  only  construction  that  can  give  any  effect  to  the 
statute. 

No  penalty  is  provided  for  the  violation  of  its  provisions. 
If  this  construction  is  not  the  true  one,  a  foreign  corpora- 
tion in  willful  disregard  of  the  law  may  transact  business  in 
tills  state,  binding  bur  citizens   whenever  it  chooses  to  sue 
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than  in  our  oourt8>  and  leaving  them  without  jurisdiction 
over  it  unless  it  chooses  to  appear  and  submit  itself  to  their 
jurisdiction. 

The  statute  is  not  of  the  same  nature  as  laws  providing 
for  the  formation  of  domestic  corporations.  It  could  not 
have  been  intended  to  give  foreign  corporations  permission 
to  transact  business  here,  because  they  already  had  that 
permission  implied  from  the  comity  of  nations  and  the  silence 
of  our  laws. 

Without  it  they  could  transact  busineea,  hold  property, 
and  sue  in  our  courts,  in  every  respect,  upon  an  equal  footr 
ing  with  d<lmestic  corporations.  It  is  evident  that  the  legis- 
lature had  another  object  in  view.  At  the  time  of  its 
enactment,  corporations  in  the  other  states  of  the  union 
were  rapidly  increasing  in  number  and  wealth.  The  faoili* 
ties  for  their  formation  were  greatly  increased.  All  of  these 
things  had  added  opportunities  for  fraud  in  their  manage 
ment.  It  was  perceived  that  in  the  absence  of  legislation, 
while  foreign  corporations  had  the  unrestrained  right  to 
transact  business  with  our  citizens  and  to  sue  them  in  our 
courts,  they  frequently  had  no  property  in  the  state,  and  could 
not  be  sued  dierein  without  their  consent  To  compel  our 
citijsens  to  go  to  the  distant  states  of  their  incorporation  to 
sue  them  amounted  to  a  practical  denial  of  any  remedy 
against  them.  To  ronedy  this  evil,  the  statute  was  enacted. 
As  to  all  corporations  mentioned  in  the  title  of  the  act, 
their  right  to  transact  business  in  the  state  was  restricted 
by  the  condition  that,  until  they  should  make  and  cause  to 
be  recorded  such  a  power  of  attorney,  as  that  our  courts 
could  obtain  jurisdiction  over  them  without  further  consent, 
they  should  not  do  business  here.  As  to  some  it  was 
further  provided  that  they  should  make  such  a  deposit  in 
the  state,  as  that  judgments  of  our  courts  against  them 
might  be  satisfied  out  of  the  same  in  the  state.  We  regard 
all  of  these  provisions  of  the  statute  as  wise  and  necessary; 
and  wie  think  they  should  be  so  oonstrued  as  to  give  them 
full  force  and  eflFect.  It  was  suggested  in  the  argument  of 
this  case  that  a  contract,  made  in  violation  of  some  of  the 
provisions  of  the  statute   is  not    necessarily  void.      Some 
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authorities  were  cited  which  give  countenance  to  this  view 
of  the  law.  We  think  that  in  some  cases  it  may  be  true. 
The  general  rule  is  that  a  contract  in  violation  of  law  is 
void.  The  only  exception  to  the  rule  is  that  when  a  law 
imposes  a  penally  for  the  prohibited  act,  and  it  clearly  ap- 
pears that  the  legislature  intended  no  more  than  to  impose 
the  penalty  for  the  violation  of  the  law,  a  contract  made  in 
violation  of  such  a  statute  is  not  void.  (Lester  v.  Howard 
Bank,  38  Md.  558;  Watrotis  v.  Blarn,  82  Iowa,  5S;  Mowing 
and  Reaping  Company  v.  Caldwell,  Supreme  Court  of  Indi- 
ana, Am.  Law  Beg.,  vol.  16,  No.  9,  p.  554.) 

We  do  not  think  this  statute  belongs  to  the  excepted  class. 
The  legislature  has  prohibited  the  contract  It  has  provided 
no  penalty  for  its  violation.  Unless  the  contract  shall  be 
held  void,  the  statute  is  of  no  effect  We  do  not  think  such 
was  the  intent  of  the  legislature.  We  may  add  that  the  en- 
tire question  involved  in  this  appeal  was  presented  In  re 
ComstocJe,  decided  in  the  United  States  district  court  for  this 
district,  and  reported  in  8  Sawyer,  218.  The  learned  judge 
of  that  court,  whose  familiarity  with  our  statutes  entitles  hi^ 
opinion  to  peculiar  weight,  has  in  that  case  examined  the 
question  with  his  usual  learning  and  research,  and  as  far  as 
it  is  necessary  for  us  to  go  in  this  opinion  we  have  ad<9ted 
his  views  of  the  law  therein  expressed. 

It  follows  that  the  decree  of  the  oourt  below  must  be  «f- 
finned. 


PATRICK  DONEGAN,   Appellant,   v.   DANIEL  MURr 

PHY,  Respondent 


AfPBARAITOB— ABAlfDOFlOElfT  OF  DKRETSK  ON  A1VB4X.  IIT  EQUITT, 

SUMBD. — ^Where  an  appeal  in  a  suit  in  equity  is  taken  to  this  courts 
and  the  respondent,  being  the  defendant  in  the  court  below,  fails  to 
appear,  such  failure  will  be  regarded  as  an  abandonment  of  the 
defense.  And  if  the  appellant,  being  the  plaintiff  in  the  oourt 
below,  makes  a  prima  facie  case  he  will  be  entittad  to  a  deerea^ 

Appeal  from  Jackson  County, 
W.  W.  Thayer,  for  appellant 
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No  appearance  for  respondent 

By  the  Court,  Mc Abthub,  J. : 

This  is  a  suit  in  equity  and  is  here  to  be  tried  anew.  The 
appellant  appeared  and  submitted  his  case.  The  respond- 
ent appeared  not  Such  being  the  fact  we  are  compelled 
to  regard  the  non-appearance  of  the  respondent  (defendant 
in  the  court  below),  as  an  abandonment  of  the  defense.  The 
only  course  we  can  pursue  is  to  examine  the  pleadings,  and 
the  evidence  submitted  by  the  appellant^  and  if  a  prima  facie 
case  is  shown,  he  should  have  a  decree. 

The  complaint  alleges  that  the  appellant  and  respondent 
are  owners  and  tenants  in  common  of  about  four  hundred  and 
sixfy-eight  sheep,  of  the  value  of  eight  hundred  dollars,  the 
former  being  the  owner  of  the  undivided  three  fourths,  and 
the  latter  the  owner  of  the  undivided  one  fourth.  That  the 
respondent  took  exclusive  possession  and  control  of  about  one 
hundred  and  thirty  of  the  best  and  most  valuable  of  the  sheep 
without  the  knowledge  or  consent  of  the  appellant  and  keeps 
possession,  claiming  them  as  his  individual  property. 

That  at  different  times  the  appellant  urged  the  respondent 
to  make  division  of  the  flock  according  to  their  respective 
rights,  and  each  time  was  met  with  a  refusal.  That  the  re- 
mainder of  the  flock  not  taken  by  the  respondent  are  in  pos- 
session of  one  Samuel  Centers.  That  the  respondent  threat^ 
ens  to  control  and  dispose  of  the  said  one  hundred  and  thirty 
head  of  sheep  without  consulting  the  appellant,  and  in  fraud 
of  his  rights.  The  answer  denies  the  allegations  of  the  com- 
plaint, and  alleges  that  a  division  of  the  flock  was  made  with 
the  consent  and  approval  of  the  appellant,  and  that  upon  such 
division  the  said  hundred  and  thirty  fell  to  the  respondent 
The  reply  denies  the  affirmative  allegations  of  the  answer. 
The  testimony  presented  by  the  appellant  sufficiently  sustains 
the  allegations  of  the  complaint  and  he  should  have  a  decree. 

Decree  reversed. 
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DAVID  McCULLY,  Appellant,  v.  S.  O.  SWACKHAMEH, 

Respondent 

Disputable  PBESuicpnoN — Sale  of  Psbsorai.  Pbofbbtt. — ^The  reten- 
tion  of  personal  property  by  the  vendor  after  a  sale  thereof,  cre- 
ates a  presumption  of  fraud,  as  against  his  creditors;  but  sneh 
presumption  is  a  disputable  one,  and  may  be  rebutted  by  testimony 
showing  that  the  sale  was  made  in  good  faith.  The  question  as 
to  whether  the  sale  was  made  in  good  faith  should  be  submitted 
to  the  jury. 

Appeal  from  Union  County. 

The  facts  are  stated  in  tlie  opinion  of  the  court 

/.  H.  Slater,  TUman  Ford  and  John  KeUay,  for  appellaat. 

Stems  dt  LichterUhaler  for  respondent. 

By  the  Conrt,  Pbim,  C.  J. : 

This  is  an  action  commenced  hy  appellant  against  respond- 
ent to  recover  the  possession  of  two  horses,  one  set  of  harness 
and  a  wagon.  The  complaint  contains  the  usual  allegations 
of  fact  in  such  actions,  and  are  sufficient  to  constitute  a  cause 
of  action.  The  answer  undertakes  to  justify  the  taking  and 
detention  of  the  property  in  question  by  alleging  that  it  was 
levied  upon  and  sold  as  the  property  of  John  W.  McCully, 
by  virtue  of  an  execution  duly  issued  against  him  and  placed 
in  the  hands  of  respondent  as  sheriff  of  Union  county.  The 
allegations  of  the  answer  were  put  in  issue  by  the  replica- 
lion. 

A  jury  trial  was  had,  and  respondent  recovered  judgment 
from  the  court  below,  from  which  appellant  has  appealed 
to  this  court  The  evidence  produced  at  the  trial  tends  to 
show  that  on  February  7,  1877  (which  was  prior  to  the 
Wy),  thtj  horses,  harness  and  wagon  were  the  property  of 
John  W.  McCully.  That  on  that  day  it  was  in  his  posses- 
sion, and  that  he  executed  a  bill  of  sale  of  said  property 
to  appellant,  who  is  his  father,  at  the  same  time  turning 
the  property  over  to  John  Creighton,  the  son-in-law  of 
appellant.  That  on  the  next  day  the  property  was  taken 
back  into  the  possession  of  said  John  W.  McCully  under 
an  agreement  with  said  Creighton,  the  authorized  agent  of 
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appellant^  to  pay  him'  one  dollar  per  day  for  every  day  he 
should  use  the  same.  The  property  continued  in  the  pos- 
session of  said  John  W.  McCully  until  it  was  taken  by  re- 
spondent on  the  levy.  The  principal  issue  made  by  the  plead- 
ings and  evidence  is  whether  this  sale  was  made  in  good 
faith  for  a  valuable  consideration  or  whellier  a  mere  sham  to 
defraud  creditors,  and  on  this  issue  the  evidence  was  conflict- 
ing. 

The  principal  error  complained  of  is  as  to  the  instruc- 
tions of  the  court  upon  this  point  The  court  below  in- 
structed the  jury  as  follows:  1.  If  the  jury  believe  from 
the  evidence  that  there  was  any  agreement  entered  into  at 
the  time  of  the  execution  of  the  bill  of  sale  whereby  the 
said  J.  W.  McCully  was  to  receive  bad:  in  his  possession 
said  property  described  in  .  the  complaint,  and  did  so  re- 
ceive it  back  into  his  possession  pursuant  to  such  agree- 
ment, then  the  sale  was  such  that  the  plaintiff  cannot  recover 
in  this  action ;  2.  If  there  was  a  condition  in  the  sale  be- 
tween David  and  J.  W.  McCully,  whereby  J.  W.  McCully 
was  to  receive  any  benefit,  either  by  the  use  of  the  properly 
or  by  the  right  of  redemption  thereof,  then  the  jury  should 
find  a  verdict  for  defendant ;  8.  In  order  to  take  a  sale  out 
of  the  statute  of  frauds  it  must  be  absolute,  unqualified  and 
unconditional.  There  must  be  no  condition  which  would 
give  vendor  the  right  to  take  the  property  back  upon  any 
condition  whatever,  and  if  you  so  find  you  will  find  a  ver- 
dict for  defendant  but  this  condition  must  appear  to  be  acqui- 
esced in  by  both  parties. 

These  instructions  we  think,  were  erroneous,  for  the  rea- 
son that  they  exclude  from  the  consideration  of  the  jury  the 
questions  of  fact  as  to  whether  the  sale  was  made  in  good 
faith  or  merely  to  defraud  creditors.  There  was  some  evi- 
idence  tending  to  rebut  the  presumption  of  fraud,  and  that 
evidence  should  have  been  submitted  to  the  consideration  of 
the  jury. 

Under  our  code  ^'evety  sale  of  personal  property  capable 
of  immediate  delivery  *  *  *  unless  the  same  be  ac- 
companied by  an  immediate  delivery  and  be  followed  bj, 
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.an  actual  and  leonthiued  -ch&nge  of  possession, -creates  a 
.presumption'  of  fraud  as  against  creditors  of  the  seller 
*  *  *  disputable  only  by  making  it  appear  that  the 
same  was  made  in  good  faith."  (Civil  Code,  262,  sec.  766, 
sub,  40.)  Under  this  provision  of  the  code,  the  retention  of 
.the  possession  of  the  property  in  question  by  the  vendor  after 
sale,  created  a  presumption  of  fraud  as  against  his  creditors; 
not  conclusive,  however,  but  a  presumption  that  might  be  re- 
butted ''by  making  it  appear  that  it  was  made  in  good  faith." 

This  case,  we  think,  comes  clearly  within  the  rule  laid 
down  by  this  court  in  the  case  of  Moore  v.  Floydj  which  we 
re-afl5rra.  (4  Or.  101.)  There  are  some  other  assignments 
of  error  contained  in  the  notice  of  appeal  in  relation  to  the 
rulings  of  the  court  upon  the  admission  of  evidence,  but  w© 
do  not  regard  them  of  sufficient  importance  to  merit  the  at- 
tention, of  jhercouxt.  r  As  the  instructions  complained  of  by 
.the  appellant  may  have  operate/i  to  prsjudice  a  substantiiJ 
right  of  appellant,  we  think  the  judgment  of  the  court  below 
should  be  reversed. 

It  is  therefore  ordered  that  the  judgment  be  reversed  and 
the  case  remanded  to  the  court  below  for  a  new  trial. 

Judgment  reversed. 


irf— 4- 


THOMAS  SMITH,  Respondent,  v.  W.  C.  GRISWOLD, 

Appellant. 

Equitt  JuBiSDicnoN — ^Fbaubuijcitt  Sales. — Courts  of  equity  will  en- 
tertain jurisdiction  in  cases  of  fraudulent  sales  where  deceit  is  al> 
leged  in  a  sale,  although  the  plaintiff  might  maintain  an  netion 
for  deceit. 

Pboof — No  Preponderancb  op.  When. — When  there  is  an  issue  of  fact, 
and  the  plaintiff  supports  the  allegations  in  his  complaint  by  his 
deposition  and  no  other  testimony,  and  tiie  defendant  in  his  depo- 
sitions denies  these  allegations,  there  is  no  preponderance  of  proof. 
The  court  will  not  reject  the  testimony  of  a  witness  who  is  not  in 
any  way  impeached. 

Appeal  from  Multnomah  County. 

Smith  was  the  owner  of  three  claims  againit  the  govern- 
ment of  the  United  States,  aggregating  one  thousand  three 
tmndred  and  seventy-five  dollars.  They  were  for  service* 
as  a  packer  and  for  the  use  of  a  horse  in  the  volunteer  ser- 
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vice  in  the  Indian  war  of  1854,  nine  hundred  and  sixty  dol- 
lars; for  the  use  of  a  mule  furnished  in  the  Indian  war  of 
1856-6,  two  hundred  and  thirty  dollars,  and  for  the  value  of 
the  mule,  lost  while  in  such  service,  one  hundred  and  eighty- 
five  dollars. 

In  1873  Smith  employed  B.  F.  Dowell  to  collect  these 
claims  from  the  government,  and  executed  in  his  favor  a  sep- 
arate power  of  attorney  in  each  case. 

The  complaint  alleges,  in  effect,  that  in  June,  1874,  Gris- 
wold,  for  the  purpose  of  Inducing  Smitib  to  sell  to  him  these 
claims  at  less  than  their  value  and  with  the  intent  to  defraud 
him,  represented  to  Smith  that  no  compensation  would  be  al- 
lowed him  for  the  loss  of  the  mule,  by  the  government  or  by 
the  court  of  claims;  that  not  more  than  three  hundred  dol- 
lars would  be  allowed  for  Smith's  services  as  packer  and  for 
the  use  of  the  horse ;  that  Dowell  never  could  collect  any  of 
the  daims,  and  that  if  he  did  collect  them,  Smith  could  not 
make  anything  out  of  him ;  that  Dowell  had  transferred  all 
his  property  to  his  family,  and  that  he  was  insolvent;  that 
the  claims  were  worth  no  greater  sum  than  three  hundred 
dollars,  and  that  he,  Griswold^  would  not  make  anything  out 
of  them  if  he  bought  them  at  that  figure,  and  the  only  reason 
why  he  was  willing  to  give  so  much  was  that  he  wanted  to 
%uck''  against  Dowell, 

The  complaint  further  alleged  in  effect,  that  Griswold 
had  been  engaged  in  prosecuting  claims  against  the  govern- 
ment, and  that  Smith  was  aware  of  this  fact  and  placed 
confidence  in  his  statements  on  account  of  it;  that  he  was 
induced  by  these  statements  to  sell  Griswold  all  the  claims 
for  three  hundred  dollars;  that  Griswold  collected  them  in 
full  in  September,  1874;  tliat  the  statements  of  Griswold 
were  false  and  fraudulent.  The  complaint  prays  that  the 
contract  of  sale  be  set  a9ide  and  for  judgment  for  one  thou- 
sand three  hundred  and  seventy-five  dollars,  the  sum  of  the 
claims,  less  the  three  hundred  dollars  received  on  the  contract 
of  sale,'  and  interest 

The  answer  admits  the  purchase  by  Griswold  of  the  claims 
for  three  hundred  dollars,  but  denies  all  material  allegations 
in  the  oomplarnt,  which  go  to  charge  Griswold  with  false  or. 
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fraudulent  representations,  and  alleges  that  the  purchase 
was  in  good  faith,  and  that  the  three  hundred  dollars  in 
gold  was  the  full  market  value  of  the  claims  when  the  pur- 
chase was  made.  There  was  no  testimony  except  that  of 
the  parties  to  the  suit,  their  testimony  going  to  sustain  their 
respective  pleadings. 

The  oourt  found  that  the  allegations  of  the  complaint  were 
true,  and  it  set  aside  the  sale  and  rendered  judgment  in  ac- 
cordance with  the  prayer  of  the  complaint. 

Thayer  £  WiUiams  <md  Bufus  Mallory,  for  appellant 

A  suit  can  only  be  maintained  when  there  is  not  a  com- 
plete, plain  and  adequate  remedy  at  law.  (G.  L.  of  Or., 
sec.  376;  Milton  v.  Scammon,  62  K  H.  609;  Story's  Eq. 
Jur.,  sec.  33,  473 ;  3  Black.  Com.  431 ;  Learned  v.  Holmes, 
49  Miss.  290.)  If  the  plaintiff  can  recover  at  all,  he  has  a 
complete  remedy  in  an  action  at  law  for  the  deceit  (6 
Cranch,  439;  Orani  v.  Bontz,  2  Cranch,  184;  Shaffer  v. 
Blade,  7  Blackf.  178;  Milton  v.  Scammon,  52  N.  H.  609-.) 
The  alleged  false  representations  are  mere  statements  of  opin- 
ion, for  which  no  action  or  suit  will  lie.  (Ellis  v.  Andrews, 
56  K  T.  85 ;  Van  Epps  v.  Harrison,  6  Hill,  63.) 

This  suit  will  not  lie  for  a  false  representation  when  the 
plaintiff,  by  the  exercise  of  common  prudence,  could  have 
learned  the  fact  (Slaughter  v.  Oleason,  13  Wall.  379 ;  Moors 
V.  Stibeville,  2  Bibb,  602;  Sitzan  v.  Wilson,  4  Iredell,  501.) 
The  plaintiff  did  not  establish  his  cause  of  suit  by  prepon- 
derance of  evidence.  There  was  no  testimony  as  to  what  was 
said  when  the  bargain  was  made,  except  that  given  by  plain- 
tiff and  defendant.  To  say  the  least,  they  are  entitled  to 
equal  credit,  and  their  statements  are  in  direct  conflict  In 
such  a  case  the  plaintiff  must  necessarily  faiL 

A.  C.  Oibbs  and  B.  F.  DoweU  for  respondent 

Fraud  and  deceit  are  always  good  grounds  for  equity  juris- 
diction. The  legal  and  equitable  maxim  is  suggestio  falsi  or 
suppressio  veri  amounts  to  fraud  and  will  avoid  a  contract  at 
law,  or  be  a  good  graund  of  relief  in  equity,  whenever  the 
plaintiff  is  deceived  by  the  defendant  to  his-  injury.      (2 
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Tucker^s  Com.  421;  1  Stoiy's  Eq.  Jur.  sec.  184.)  At  com- 
mon law  trespass  or  trover  would  lie  in  all  cases  by  the  lien 
creditor  against  the  debtor  or  his  assignee^  and  for  fraud  and 
deceit  the  action  of  deceit  would  lie.  In  modem  times  a 
special  action  on  the  case  or  bill  in  equity  has  superseded  the 
action  of  deceit,  and  for  all  contracts  expressed  or  implied, 
for  money,  the  action  of  assumpsit  has  been  substituted  for 
the  action  of  deceit  or  a  special  action  on  the  case.  Ciourts 
of  equity  take  jurisdiction  in  such  cases,  not  on  the  ground 
that  there  is  no  remedy  at  law,  but  on  the  doctrine  that  Gris- 
wold  held  the  funds  in  trust  for  the  plaintiff,  and  its  remedy 
is  more  adequate  than  the  remedy  at  law. 

In  cases  like  those  described  in  this  complaint,  it  would 
have  the  assignors  and  Griswold  both  before  the  court,  and 
if  equity  demanded  it  at  the  hearing,  it  would  decree  for 
each  of  the  assignors  and  Griswold  to  pay  the  plaintiff,  and 
also  render  a  decree  over  in  favor  of  Griswold ;  or  annul  the 
contract,  and  compel  Griswold,  on  account  of  his  fraud,  to 
pay  the  whole  amount  he  received,  less  the  amount  he  paid 
to  each  of  his  assignors.  (1  Story's  Eq.  Jur.  sec  451;  2  Id. 
sea  1226.)  The  action  of  assumpsit  and  a  bill  in  equity  are 
frequently  concurrent  remedies.  (1  Story ^s  Eq.  Jur.  sea 
60.)  Where  Stewart  had  a  mail  contract,  and  he  assigned 
it  to  Bradley,  and  afterwards  Stewart  gave  an  order  on  the 
postmaster-general  for  six  hundred  and  twenty-five  dollars, 
to  one  Boot,  who  collected  the  money,  it  was  held  that  Boot 
was  liable  to  Bradley  for  the  amount  he  collected  on  the  or- 
der.     (Bradley  v.  Root,  5  Paige,  632.) 

Mr.  Meigs,  one  of  the  ablest  attorneys  that  ever  prac- 
ticed law  in  Tennessee,  truly  says:  "Many  dicta  are  to  be 
found  in  the  books  confining  this  action  for  money  had  and 
received  to  cases  where  they  say  there  has  been  privity  of 
contract,  as  between  payee  and  maker  of  a  note,  payee  and 
acceptor  of  a  bill,  indorsee  and  immediate  indorser;  and 
this  doctrine  being  advanced  at  Nisi  Prims,  1  Camp.  175, 
has  been  introduced  into  the  text  of  some  editions  of 
^Cliitty  on  Bills.'  But  it  is  not  supported  by  the  decided 
cases,  as  may  be  seen  from  Chuni  v,  Vaugkwrij  3  Burrow, 
1626-9 ;  Failoeh  v.  Harris,  3  T.  R  174 ;  Rabord  v.  Peyton.,  2 
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Wheaton,  886 ;  Pierce  v.  Grafts,  12  JohnBon's  R.  90 ;  Dick- 
son  V.  Crmmnghamj  M.  and  Y.  321/'  (Meigs'  Digest^  p.  98, 
sec  9.) 

In  the  case  of  Baborg  v.  Peyton,  Judge  Story  says : .  "The 
old  doctrine  upon  this  subject  has  been  very  considerably 
shaken  in  modem  times.  An  vndebUatus  assumpsit  will 
now  lie  in  favor  of  the  payee  against  the  acceptor;  and  it  is 
generally  true  that  where  such  an  action  lies,  debt  will  lie." 
We  see  no  inconvenience  in  adopting  a  rule  more  consonant 
to  the  just  rights  of  the  parties,  as  recognized  in  modem 
times.  In  so  doing  we  apply  the  well-settled  doctrine  that 
debt  lies  in  every  case  where  the  common  law  creates  a 
duty  for  the  payment  of  money,  and  in  every  case  where  there 
is  an  express  contract  for  die  payment  of  money.  (4  Wheat 
175.) 

In  the  case  of  Dickson  v.  Cunningham,  reported  in  Mar- 
tin Terger's  Report,  221,  Judge  Catron  says:  "It  is  object- 
ed by  counsel,  that  there  It  no  privity  of  contract  between 
the  parties;  and  several  authorities  were  cited  to  show  that 
indebitatus  assumpsit  will  not  lie,  except  between  privies. 

To  this  objection  there  are  two  answers  —  first,  there  is  a 
legal  privity  of  contract  between  the  parties  in  this  case; 
secondly,  it  is  not  true  that  the  action  for  money  had  and 
received  can  only  be  grounded  on  privity  of  contract.  It  is 
the  proper  remedy  to  recover  money  obtained  by  fraud  or 
deceit'*  This  case  was  a  very  complicated,  fraudulent  trans- 
action. It  nearly  equaled  Griswold.  The  Reporter  makes 
this  syllabus  of  the  case:  "Where  the  defendant  was  in- 
debted to  A.,  who  was  indebted  to  B.,  who  was  indebted  to 
plaintiff — and  they  all  met  together  and  defendant  aided  and 
assisted  A.  in  successfully  assigning  to  the  plaintiff  a  debt, 
which  belonged  to  neither;  and  by  this  means,  A.  paid  his 
debt  to  B.,  and  B.  paid  his  debt  to  the  plaintiff,  and  A.  cred- 
ited defendant,  held,  that  plaintiff  might  disaffirm  the  con- 
tract and  maintain  an  action  for  money  had  and  received 
against  the  defendant''       (M.  and  Y.,  p.  203.) 

Judge  Crabb,  in  delivering  the  opinion  of  the  court,  trie  s 
to  sum  up  the  fraud  in  a  few  words:  "That  Dickson  did 
have  and  receive  money,  which,  by  law,  was  for  the  use  of 
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CuBBiDgham.  By  aiding  Garner  in  successfully  assigning 
to  Cunningham  a  suit  which  belonged  to  neither,  Dickson 
contributed  towards  Cunningham's  giving  a  credit  to  Rhea  in 
account,  in  other  words  paying  money  to  Bhea ;  and  Bhea 
giving  Gamer  a  credit,  in  other  words,  paying  money  to  Gar- 
ner;  and  Garner  giving  Dickson  a  credit,  in  .other  words,  pay* 
ing  money  to  Dickson.  It  was  no  strained  inference,  then, 
but  one  believed  to  be  authorized  by  the  decided  cases,  that 
Cunningham's  money  went  to  Dickson.  The  whole  transac- 
tion being  disaffirmed,  as  grounded  in  mala  fide,  Dickson  was 
the  man  who  had  the  money ;  he  wa^  the  proper  person  for 
Cunningham  to  sue."  (Id,  220.)  There  is  more  privity 
between  the  plaintiff  and  Griswold  in  these  actions  than  there 
was  between  Cunningham  and  Dickson. 

Judge  Tucker  says:  "This  action  lies  to  recover  back 
money  embezzled,  or  which  any  person  has  been  defrauded 
of,  by  cheating  or  otherwise."  (2  Tucker's  Com.,  182- )  Th0 
action  of  assumpsit  is  an  equitable  action  and  it  will  lie  at 
common  law,  whenever  a  man  has  received  money,  which, 
equitably,  belongs  to  the  plaintiff.  (Thallheimer  v.  Brinher- 
hoff,  8  Cow.  624 ;  Mier  v.  Schench,  8  Hill,  228 ;  Story  on 
Agency,  sec.  897.) 

The  case  of  Upton  v.  Vail,  6  Johns.  181,  was  an  acticm 
on  the  case,  and  Chief  Justice  Kent,  after  reviewing  the  au- 
thorities, says:  "I  place  my  opinion  upon  the  broad  doctrine 
that  fraud  and  damage  coupled  together  will  sustain  an  ae- 

-tion."      Or  a  suit  in  equity  could  be  sustained  on  the  lien 

for  an  account  and  for  the  fraud.  (Story's  Eq.  Jur.,  sec 
506.)      Inadequacy  of  price  is  a  badge  of  fraud.     (1  Bac 

Abridg.  161;  1  Story's  Eq.,  sec.  246;  Bump  on  F.  C,  43; 

Sheton  v.  Church,  38  Conn.  416;  89  111.  264;  Johns.  Ch. 

35.)  Misrepresentations  make  acts  void.  (1  Story's  Eq.  Jur., 

sea  191;  Smith's  Man.  of  Com,  Law,  67;  Chitty  on  Con,t. 

763;  2  Parsons  on  Cent.  774.) 

By  the  Court,  Boise,  J. : 

The  first  question  presented  for  consideration  is,  has  a 
court  of  equity  jurisdiction  of  this  case  ?  It  is  claimed  by 
the  appellant  that  the  plaintiff  has  a  complete  remedy  for 
the  injuries  complained  of  in  an  action  for  deceit 
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In  this  case  there  had  been  a  sale  of  certain  claims  against 
the  United  States  by  the  plaintiff  to  defendant  (Qriswold), 
and  a  bill  of  sale  executed  by  the  plaintiff,  which  made 
Griswold  the  legal  owner,  and  enabled  him  to  collect  the 
same  for  his  own  use.  The  complaint  alleges  that  Griswold 
in  order  to  induce  the  plaintiff  to  sell  these  daims,  amount- 
ing  to  one  thousand  three  hundred  and  seventy-five  dollars, 
for  the  sum  of  three  hundred  dollars,  falsely  represented  to 
him  that  no  allowance  would  be  made  for  the  use  of  a  mule, 
which  constituted  one  of  the  claims,  and  in  substance  that 
no  more  than  three  hundred  dollars,  or  thereabouts,  would 
be  allowed  and  paid  for  all  these  claims,  and  that  such  rep- 
resentations were  false,  and  that  the  defendant  knew  them 
to  be  false  when  he  made  them,  and  that  by  reason  of  such 
representations  the  plaintiff  was  induced  to  part  with  his 
property.  These  facts  might  be  the  foundation  of  an  action 
for  deceit,  and  the  plaintiff  in  sudi  action  claim  as  damages 
the  balance  of  said  claims  above  three  hundred  dollars. 
And  the  question  is,  can  he  maintain  this  suit  in  equity,  in 
which  he  asks  that  said  bill  of  sale  be  set  aside  and  can- 
celed, and  the  defendant  be  declared  his  trustee  for  the 
balance  of  the  one  thoiisand  three  hundred  and  seventy-five 
dollars,  after  deducting  t^  amount  paid,  three  hundred 
dollars.  It  would  be  necessary  to  invoke  the  aid  of  a  court 
of  equity  to  cancel  this  bill  of  sale,  if  that  is  necessary,  to 
complete  relief,  but  it  is  urged  that,  it  appearing  from  the 
complaint  that  the  defendant  has  the  money,  and  the  amount 
is  certain,  it  is  not  necessary  to  have  any  accounting  be- 
tween the  parties,  that  the  remedy  by  an  action  would 
be  complete,  and  that  nothing  would  be  gained  by  hav- 
ing this  sale  rescinded  and  this  biU  of  sale  canceled. 
We  think  that  as  this  bill  of  sale  transferred  the  property 
to  defendant  and  was  evidence  of  the  sale,  the  plaintiff  had 
a  right  to  seek  redress  in  a  court  which  could  rescind  the 
contract  and  place  him  in  the  condition  as  to  the  ownership 
of  the  property  in  which  he  was  when  the  sale  was  made. 
Such  jurisdiction  is  exercised  in  courts  of  equity,  notwith- 
standing there  is  a  remedy  at  law.  (Story's  Eq.  Jur.,  sees. 
190,  191.) 
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It  is  also  insisted  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  suit.  That  whatever 
false  representations  were  made  by  Griswold  were  mere 
matters  of  opinion  as  to  the  value  of  these  claims.  The 
complaint  says  he  represented  that  nothing  would  be  allowed 
for  the  mule,  and  not  more  than  three  hundred  dollars  would 
be  paid  on  all  the  claims^  and  that  he  (Griswold)  knew  these 
statements  were  false.  These  are  sufficient  allegations  of 
fraud  to  sustain  the  complaint  If  it  had  been  alleged  that 
he  said  that  in  his  opinion  no  pay  would  be  allowed  for  the 
mule,  and  that  no  more  than  three  hundred  dollars  would 
be  paid  in  all,  and  it  were  further  allege({  that  when  he  pre- 
tended to  express  such  an  opinion  he  knew  to  the  contrary, 
this  would  have  been  deceit,  and  have  been  suggestio  falsi, 
and  would  have  made  him  responsible  so  that  he  could  not 
profit  by  his  fraud. 

It  is  further  suggested  by  the  defendant's  counsel  that 
the  plaintiff  ought  n6t  to  recover,  because  that  by  proper 
diligence  and  prudence  he  could  have  known  that  his  claims 
were  allowed  to  the  amount  of  one  thousand  three  hundred 
and  seventy-five  dollars.  That  a  court  of  equity  will  not 
aid  a  person  who  had  an  equal  opportunity  to  be  informed 
as  to  the  subject-matfer  of  the  contract.  And  it'  is  true,  as 
said  by  Judge  Field  in  tibe  case  of  BUmghter  v.  Oleason,  18 
Wall.  388,  cited  by  appellant,  that  "a  court  of  equity  wiH 
not  undertake,  any  more  than  a  court  of  law,  to  relieve  a 
party  from  the  consequences  of  his  own  inattention  and 
carelessness  when  the  means  of  knowledge  are  at  hand 
and  equally  available  to  both  parties,  and  the  subject  of  the 
purchase  is  alike  open  to  both  parties  for  their  insi)ection.'' 
But  this  is  not  such  a  case.  The  subject  of  the  purchase 
was  not  alike  open  to  the  inspection  of  both  parties.  The 
complaint  says  that  Griswold  knew  his  representation  that 
nothing  would  be  allowed  for  the  mule  was  false.  It  ap- 
pears that  at  the  time  of  the  sale  he  had  information  of  the 
allowance  of  these  claims  which  was  not  equally  possessed 
by  the  plaintiff,  and  of  which  he  had  then  no  means  of 
knowledge  at  hand.  The  evidence  was  at  Washington  city, 
and  it  makes  no  difference  that  he  could  have  obtained  it 
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before  the  defendant  prepared  to  purchase.  The  rul^  as  to 
voluntaiy  blindness  applies  only  to  cases  where  tiie  parties 
have  equal  opportunities  to  know,  at  the  time  of  making  the 
trade  or  pending  negotiations  thereto* 

'  We  are  of  opiniouy  therefore,  that  plaintiff  ia  entitled  to 
a  decree,  provided  the  defendant  made  the  false  representa- 
tions alleged  and  the  plaintiff  was  thereby  induced  to  part 
with  his  property.  And  this  being  asserted  on  the  part  of 
plaintiff  and  denied  by  the  defendant,  we  will  have  to  look 
into  the  testimony  to  determine  whether  the  plaintiff  has 
proved  his  case  by  a  preponderance  of  testimony.  The  <mly 
evidence  as  to  the  false  representations  is  contained  in  the 
deposition  of  tiie  plaintiff,  who  swears  that  they  were  made 
and  gives  the  circumstances  and  the  times  and  places  when 
they  were  made. 

The  defendant  in  his  deposition  admits  that  he  met  the 
plaintiff  at  the  time  and  place  testified  to  by  the  plaintiff, 
and  admits  that  he  bought  thi^  claim  for  three  hundred  dol- 
lars and  that  he  told' the  plaintiff  that  JDowell  was  debarred 
from  practicing  at  the  departments,  but  positively  denies 
tiiathe  made  the  false  representations  complained  o£  Both 
these  parties  had  sworn  to  the  same  facts  in  their  pleadings 
that  they  testified  to  in  their  depositions* 

The  question  is,  Has  the  plaintiff  proved  his  case  by  a 
preponderance  of  evidence?  If  the  parties  are  entitled  to 
equal  credit  there  is  no  preponderance,  and  the  case  of  the 
plaintiff  is  not  proved.  We  suppose  it  may  be  claimed  that 
the  fact  that  Smith  sold  his  claim  for  less  than  its  value  is  a 
presumption  in  his  favor,  but  the  fact  that  a  party  has  sold 
ills  property  at  a  price  less  than  its.  real  value  will  not  defeat 
a  sale  unless  the  purchaser  made  fraudulent  representations 
which  induced  the  sale,  and  the'  fraudulent  representations 
must  be  proved  and  will  not  be  presumed,  so  the  only  ques- 
tion after  all  is,  were  they  made,  and  in  order  to  find  that 
fact  from  the  evidence  before  us  we  must  reject  the  evidence 
of  the  defendant  He  is  not  impeadied,  and  the  court  can- 
not reject  his  evidenoe  without  violating  the  rule  that  the 
evidence  of  a  witness  not  impeached  must  be  considered, 
and  we  think  that  when  parties  come  and  submit  a 
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each  m:^p<xrting  his  pltoding  solely  by  his  own  testimony — r 
there  is  no  prciponderaiice  of  testimony.  The  conrt  might 
as  w^U' decide  iha<  the  sworn  comphiint  of  the  plaintiff  shall 
prerail  ovw  the  ^vtort.  one  of  the  defendant  And  in  order 
for  the  plaintiff  to  overcome  the  evidence  of  the  defendant^ 
he  should  piodnoe  'some  other  evidence  to  corroborate  his  tee- 
tuaony,  else  the  case  stands  as  to  the  preponderance  of  prcx)f 
where  it  did  when  1he  issixe  was  made. 

The  case  will  be  reversed  and  tiie  plaintiff's  bill  dismissed. 


<  : 


IiETITIA  JfcKAT,  Respondent,  v.  WALTER  FREEMAN, 

Appellaiit.' 

IKmSB-rASSIORMXNT    Ol',    NOT    NtalSSAST    TO    RlOHt    OF    AOHOIT. — ^A 

widofW  eatitM  to  dower  whieh  hfts^not  been  Meigned  to  ber,  may 
maintain  an  action  at  law  against  the  grantee  of  her  husband 
who  denies  her  righ.t  to  recover  the  same. 
Idkm — CoMPLAiirr,  wbxk  fiumciKNT. — ^In  such  action  it  is  not  neces- 
sary that  the  complaint  in  addition  to  the  allegation  that  defendant 
wrongfully  withholda  the  possession  ihall  allege  that  he  denies 
plaintiff's  right.     This  may  be  shown  in  evidence. 

IDBIC-— DOITATIOK    ACT — |llGHT   OT    WU)OW    XTNDKB^    WHEBB    DOITKB    DiED 

BKTOBB  Final  PbooI'.— ^  donation  claimant  under  the  fourth  sec- 
tion of  tht  donation  law,  complied  with  the  conditions  of  the  act 
so  as  to  entitle  him  to  a  patent.  He  thereafter  conveyed  the  tract. 
His  wife  did  not  join  in  the  conveyance.  He  died  before  the  issue 
of  the  donation  certificate  or  patent:  Held,  that  his  widow  was 
entitled  to  dower  in  the  tract. 

* 

Apj»bai.  from  Washington  County. 

This  is  an  action  to  xeoover  an  estate  of  dower.  Plaintiff 
is  the  widow  of  Charles  McKay,  deceased,  who  died  intes^ 
tate  on  or  abo^it  the  twenly-eighth  day  of  May,  1873. 

McKay  took  six  hundred  and  forty  acres  of  land  under 
the  donation  act,  one  half  to  himself  and  the  other  to  his 
wife  the  plaintiff.  The  required  residence  and  cultivation 
was  completed  on  the  twenty-seventh  of  September,  1864; 
but  the  final  proofs  were  Qot  made  until  subsequent  to  his 
deatb.  On  the  thirtieth  of  April,  1*865,  McKay,  for  a  val- 
uable consideration,  sold  and  conveyed  two  hundred  acres 
of  that  portion  of  the  donation  subsequently  allotted  to  his 
beirs  to  the  appellant      His  wife,  the   respondent^  did  not 
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join  in  the  conveyance.  In  April,  1875,  upon  final  proofB 
being  made,  a  patent  oertifioate  was  issued  allotting  the  east 
half  of  the  section  to  the  respondent,  and  the  west  half,  of 
which  the  land  oonreyed  was  a  part,  to  the  heirs  at  law  of 
Charles  McEaj. 

The  respondent  brought  an  action  of  ejectment  to  recover 
the  possession  of  an  undivided  one-third  of  the  two  hun* 
dred  acres  sold  by  McKay  in  April,  1865,  alleging  that  she 
is  seised  of  an  estate  in  dower  for  her  own  life  therein.  She 
alleges  that  the  appellant  wrongfully  withholds  and  has  so 
withheld  the  possession  of  the  premises  from  her  for  two 
years  prior  to  the  commencement  of  the  action,  to  her  damage, 
etc,  and  that  she  demanded  the  possession  from  him. 

The  demand  for  possession  is  admitted.  The  case  was 
tried  by  the  court,  without  a  jury,  upon  facts  stipulated  be- 
tween the  parties  and  upon  the  allegations  and  proofs.  The 
court,  among  other  findings  of  facts  and  conclusions  of  law, 
found  that  respondent  demanded  her  dower  on  the  thirteenth 
day  of  May,  1876,  and  '*that  the  rental  value  of  said  code 
of  civil  procedure  allows  him  ten  per  centum  of  the  land^ 
from  May  13,  1875,  to  the  date  of  the  judgment,  to  wit,  Oc- 
tober, 1876,  is  three  dollars  per  acre ;  that  the  respondent  is 
entitled  to  recover  dower  or  an  interest  and  possession  in  the 
two  hundred  acre  tract  described  in  stipulated  fact  No.  6, 
equal  to  thirty-eight  and  one  tenth  (38  1-10)  acres  or  any 
quantity  to  be  admeasured  and  set  out  to  her,  to  hold  in  sev- 
erally during  her  natural  life,  and  that  the  plaintiff  ia  en- 
titled to  recover  of  and  from  the  defendant  the  sum  of  one 
hundred  and  fourteen  dollars  and  thirty  cents  damages  for 
withholding  her  said  dower  since  demand  thereof." 

These  findings  and  conclusions  of  law  are  assigned  as  er- 
ror. 

T.  H.  Tongvs,  for  appellant: 

The  statute  requires  (Civ.  Code,  sec  813)  that  the  plain- 
tiff have  a  legal  estate  in  the  properly  and  a  present  right  of 
possession.      Until  assignment  dower  is  not   a  legal   estate 
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and  does  not  giTe  a  right  of  possession.  (1  Wash,  on  Heal 
Prop.,  284,  288;  Tyler  on  Infancy  and  Coverture,  681;  4 
Mass.  387;  9  Id.  12;  16  Id.  198;  2  N.  Y.  264;  8  Id.  113;  4 
Kent,  68;  7  John.  247;  20  Id.  411;  19  Id.  167.)  Before 
assignment,  a  widow  cannot  maintain  ejectment  for  dower. 
(1  Wash,  on  Real  Prop.,  287;  4  Kent  64;  15  John.  319; 
5  Id.  80;  46  Bart  265;  Adams  on  Ejectment,  66.)  Unless, 
therefore,  the  statutes  clearly  confer  this  remedy,  plaintiff 
cannot  maintain  this  action.  (6  Or.  266.)  If  plaintiff  can 
maintain  this  action,  she  must  show  a  denial  of  right.  (Civ. 
Code,  see.  324.)  This  cannot  be  shown  unless  averred.  (4 
Or.  11.)  Plaintiff  does  not  aver  by  what  right  she  is  entitled 
to  dower.  If  entitled  at  all,  it  is  not  in  her  own  right,  but 
through  the  right  of  her  husband,  and  right  to  continuance 
of  his  estate.     (1  Wash,  on  Real  Prop.,  179.) 

Her  marriage  and  the  seisin  and  death  of  her  husband 
should  have  been  alleged.  An  examination  of  whether 
the  facts  proved  warrant  the  judgment  of  the  court,  involves 
the  question  whether  a  widow  is  entitled  to  dower  in  h^ 
husband's  half  of  his  donation  daim  when  he  has  died,  af- 
ter completing  the  required  residence  and  cultivation,  but  be- 
fore making  proof  thereof  and  receiving  patent.  The  reason 
of  the  law  giving  dower,  as  given  by  Blackstone  (2  Black. 
Com.  130),  is  "for  the  sustenance  of  the  wife,  and  the  nur- 
ture and  education  of  the  younger  children.''  (1  Wash,  on 
Seal  Prop.,  170.) 

The  reason  of  the  law  for  giving  dower  is  not  applicable 
to  the  donation  law.  Much  more  ample  means  for  the  sup- 
port of  the  widow  have  been  provided.  One-half  of  the 
entire  claim  is  theie  given  to  her  in  her  own  right  Of  the 
other  half,  the  entire  interest  of  the  husband  who  dies 
before  patent  issues,  is  disposed  of  by  that  act  Nothing 
is  left  to  which  dower  can  attach.  As  we  have  seen, 
dower  is  a  continuance  of  the  husband's  interest  and  estate. 
That  interest  is  all  disposed  of.  (1  Wash,  on  Real  Prop. 
179.)  A  donation  claimant  may  sell  or  devise  his  half  of 
his  claim  after  completion  of  his  residence.  If  he  does 
neither,  and  dies  before  patent  issues,  the  land  must  de- 
scend as    pointed    out    by    that    act      (5  Or.  204;  1  Saw. 


462  .  HoEat  V.  FsBJdUAjsr.  [6  Oregon 

258;  2  Id.  273;  8  Id  419;  1  Deady,  858;  18  WalL  428;  4 
Or.  155.) 

In  that  act  there  is  no  provision  for  dower.  To  entitle 
the  widow  to  dower  in  any  land,  the  husband  must  have  been 
seised,  during  marriage,  of  an  estate  of  inheritance — an  esr 
tate  that  would  pass  to  his  heirs  as  such  (Civ.  Code,  M5s. 
Laws,  chap.  17;  sec.  1 ;  4  Kent  87 ;  1  Wash,  on  Real  Prop. 
179 ;  2  Or.  80.)  But  where  the  donation  claimant  dies  before 
patent  issues,  the  land  does  not  descend  to  his  heirs,  as  such, 
but  to  the  person^  designated  in  the  act^  excluding  some  of  the 
heirs,  such  as  grandchildren.  (1  Deadj,  358;  18  Wall. 
428.) 

In  the  second  of  Oregon  32,  38,  this  court  held  that  dower 
did  not  attach  to  a  donation  claim  imtil  the  conditions  of 
the  act  had  been  complied  ^ith.  Residence,  cultivation  and 
proof  thereof  are  conditions  necessary  to  be  complied  with 
before  a  donation  claim  ceases  to  be  'W  estate  upon  condi- 
tion," *'a  base  or  conditional  fee."  (1  Deady  118;  5  Or. 
202.)  Respondent,  if  at  all,  can  only  recover  damages  from 
the  time  of  demand.  (Mis.  Laws,  chap.  17,  sea  26.)  The 
complaint  shows  no  time  of  demand. 

Dolph,  Bronaitgh,  Dolph  dc  Simon,  for  respondent: 

The  findings  of  the  court  are  equivalent  to  the  special  ver- 
dict of  a  jury,  and  will  not  be  disturbed  unless  manifestly 
contrary  to  the  evidence.  (Moore  v.  Murdock,  26  Cal.  626.) 
There  being  no  bill  of  exceptions  in  the  case,  the  evidence 
upon  which  the  court  below  acted  is  not  before  this  court 
This  court  will  presume  that  there  was  evidence  to  siustain 
the  finding,  unless  the  contrary  affirmatively  appears  from 
the  record.  (FuUon  v.  Earhart,  4  Or.  61 ;  Nelson  v.  Lem- 
mon,  10  Cal.  49.)  A  widow  is  entitled  to  dower  "of  one  third 
part  of  all  the  lands  whereof  her  husband  was  seized  of  an 
estate  of  inheritance  at  any  time  during  the  marriage,  unless 
she  is  lawfully  barred  thereof."    (Mis.  Laws,  chap.  17,  sec 

1.) 

The  land  in  controversy  being  a  "donation  claim,"  the  title 
vested  in  fee-simple  in  the  donors  from  the  date  of  their 
settlement,  or  at  least  from   the   date  of  the  act,  subject 
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to  be  defeated  by  non-compliance  with  ibe  ccmditions  sub- 
sequent in  the  donation  act  expreseed.  (Civ.  Code,  sea  329 ; 
Dolph  V.  Barney,  5  Or.  201 ;  Lee  v.  Summers,  2  Or.  266 ; 
Chapman  v.  School  District  No.  1,  1  Deady,  118 ;  Lamb  v. 
Davenport,  1  Saw.  632 ;  Fremont  v.  United  States,  17  How. 
559.)  Thei^  is  no  pretense  in  this  case  that  the  conditions  of 
the  grant  were  not  subsequently  complied  with. 

But  it  was  contended  in  the  court  below  that  as  Charles 
McKay,  the  husband  of  plaintiff,  died  May  28,  1878,  and 
the  donation  claim  did  not  issue  until  April  16,  1875,  by 
reason  whereof  plaintiff  would  have  talcen  a  child's  portion 
of  the  husband's  half  of  the  claim,  under  the  provisions  of 
sections  4  and  7  of  the  donation  law,  if  the  husband  had  not 
alienated  the  land  in  his  life-time,  therefore  she  is  not  en- 
titled to  dower  in  the  land.  There  is  no  reason  why  a  widow 
may  not  accept  the  beneficence  of  the  general  government^ 
and  also  assert  her  otherwise  undisputed  right  under  the  laws 
of  the  state. 

As  the  residence  and  cultivation  required  by  law  were  comr 
pleted  long  prior  t6  the  alienation  of  the  land,  the  hus- 
band had  a  feersimple  title  to  it,  when  it  was  sold,  and  the 
wife  not  having  join^  in  or  acknowledged  the  deed^  is  not 
barred  of  her  dower  therein. 

By  the  Court,  Watson,  J.: 

Before  examining  the  assignments  of  errors  set  out  in  the 
notice  of  appeal,  it  is  necessary  for  us  to  pass  upon  the  objec- 
tions made  for  the  first  time  in  this  court  to  the  sufficiency 
of  the  complaint,  and  to  the  jurisdiction  of  the  court  below 
over  the  subject-matter  of  this  action.  It  has  been  the  prac- 
tice of  this  court  to  consider  the  objections ;  that  the  court  be- 
low had  not  the  jurisdiction  of  the  subject-matter,  and  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
[^ause  of  action  or  suit,  whether  they  are  assigned  as  errors  in 
the  notice  of  appeal  or  not 

With  these  exceptions  this  cou^  can  only  look  into  the 
errors  assigned  in  the  notice  of  appeal.  (Dolph  v.  Nickum, 
2  Or.  202.) 

It  is  claimed  by  appellant  that  dower  which  has  not  been 


454  McKay  v.  Fbbeman.  [6  Oregon 

--     —        -^  - 

assigned  to  the  widow  is  not  sndb  an  estate  as  that  she  can 
recover  it  in  an  action  at  law.  While  there  is  some  conflict 
in  the  authorities  on  this  question^  we  think  that  were  it  to 
be  settled  hj  the  rules  of  the  common  law,  aside  from  the  pro- 
visions of  our  statute  the  theory  of  appellant  would  be  found 
in  accordance  with  the  weight  of  authority.  We  are  of  the 
opinion,  however,  that  our  statutes  mak^  a  full  provision  for 
the  recovery  of  dower  without  reference  to  the  rules  of  the 
common  law. 

Section  8,  of  title  1,  chapter  17  of  the  General  Laws  of 
Oregon,  page  585,  provides  that  "when  a  widow  is  entitled 
to  dower  in  the  lands  of  which  her  husband  died  seised,  and 
her  right  to  dower ^  is  not  disputed  by  the  heirs*  or  devisees^  or 
any  person  claiming  under  them,  or  either  of  them,  it  may  be 
assigned  to  her,  in  whatever  counties  the  land  may  lie,  by  the 
county  court  of  the  county  in  which  the  estate  of  the  husband 
is  settled,"  etc. 

Titlis  1,  of  chapter- 17,  makes  no  provision  for  any  assign- 
ment of  dower  by  the  county  court  where  the  right  of  the 
widow  is  disputed,  and  makes  no  provision  for  the  trial  of 
such  dispute  by  the  county  court.  Section  828  of  the  civil 
code  clearly  recognizes  dower  before  admeasurement  as  such 
an  estate  as  that  the  action  provided  by  title  1  of  chapter  4  of 
the  code  of  civil  procedure  may  be  maintained  by,  the  tenant 
in  dower  to  recover  possession  of  it,  with  damages  for 
withholding  it  The  section  •  goes  on  and  provides 
for  a  stay  of  execution  on  a  judgment  rendered  in  sach 
action  until  the  admeasurement  of  the  dower  therein  re^ 
covered. 

Section  324  of  the  code  provides  that  in  an  action  brougbt 
for  the  recovery  of  the  dower  before  admeasurement,  or  by 
one  tenant  in  common  against  another,  "the  plaintiff  shall 
show,  in  addition  to  the  evidence  of  his  right  of  possession, 
that  the  defendant  either  denied  the  plaintiffs  right,  or  did 
some  act  amounting  to  such  denial.''  That  is  the  only  re- 
striction. If  the  right  is  not  denied,  no  adjudication  is 
necessary  to  establish  it,  and  the  admeasurement  may  be 
made  by  the  county  court  This  brings  us  to  the  considera- 
tion of  the    objection  made    that  the    complaint   does    not 
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fitate  facta  sufficient  to  constitute  a  cause  of  action,  in  that  it 
does  not  sufficiently  describe  the  estate  of  the  plaintiff,  and 
that  it  does  not  allege  that  defendant  denied  the  right  of  plain- 
tiff to  dower. 

We  think  that  me^e  uncertainly  in  the  description  of 
plaintiff's  estate  should  have  been  pointed  out  by  demurrer 
in  the  court  below,  and  was  waived  by  answering  over,  but 
we  also  think  that  the  complaint  was  sufficient  in  this  respect, 
even  if  attacked  by  special  demurrer.  Section  316  of  the  code 
provides  what  the  complaint  shall  contain:  "The  plaintiff 
in  his  complaint  shall  set  forth  the  nature  of  his  estate  in  the 
property,  whether  it  be  in  fee  for  life,  or  for  a  term  of  years, 
and  for  whose  life  or  the  duration  of  such  term.''  The  com- 
plaint in  this  ease  alleges  "that  she,  plaintiff,  is  seised  of  an 
estate  in  dovi^er  for  her  own  life."  This  description  of  the  es* 
tate  contains  every  requisite  prescribed  by  the  statute,  and  is 
sufficient.  It  is  objected  that  the  complaint  should  allege  that 
defendant  denied  plaintiff's  right  If  this  were  necessary,  we 
think  the  oompUint  sufficiently  does  so  when  it  states  "that 
plaintiff  has  demanded  possession  from  defendant,  and  that 
he  wrongfully  withholds  the  same^'  to  prevent  its  being  ob- 
noxious to  a  general  demurrer.  We  do  not  think,  however, 
that  this  is  a  matter  which  is  necessary  to  plead  in  addition 
to  the  allegation  that  defendant  wrongfully  withholds  the 
possession  of  the  premises  from  the  plaintiff.  The  first  error 
assigned  in  the  notice  of  appeal  is  that  the  court  below  erred 
in  certain  of  its  findings  of  fact  This  court  cannot  review 
the  findings  of  fact  of  the  court  below.  They  are  as  conclu- 
sive as  the  special  verdict  of  a  jury. 

The  second  error  assigned  is  that  the  court  below  erred 
in  its  conclusion  of  law  from  the  facts  stipulated  and  found, 
that  the  plaintiff  was  entitled  to  dower  in  the  two  hundred- 
acre  tract  described  in  stipulated  fact  Ko.  6.  In  passing 
upon  this  assignment  of  error  it  becomes  necessary  for  us  to 
decide  the  question  whether  or  not  the  widow  of  a  donation 
settler  who  has  complied  with  the  conditions  of  the  fourth 
section  of  the  donation  law,  so  as  to  entitle  him  to  a  patent 
for  the  tract  claimed  by  him,  and  who  dies  before  the  issue 
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of  the  donation  oertificate  or  patent  therefor,  is  entitled  to 
dower  in  such  tract.  The  decision  of  this  question  dependa 
upon  the  construction  of  the  statute  of  this  state  regulating 
dower,  and  of  section  4  of  the  donation  law. 

Section  1  of  title  1  of  chapter  17  of  the  general  laws  of 
Oregon  provides:  "That  the  widow  of  every  deceased  per- 
son shall  be  entitled  to  dower,  or  the  use  during  her  natural 
life  of  one  third  part  of  all  the  lands  whereof  her  husband 
was  seised  of  an  estate  of  inheritance,  at  any  time  during 
marriage,  unless  she  is  lawfully  barred  thereof."  This  sec- 
tion is  clear,  plain  and  direct  in  its  language.  There  is  no 
necessity  for  construction.  If  a  settler  who  has  complied 
with  the  conditions  of  section  40  of  the  donation  law,  so  as  to 
entitle  him  to  a  patent  of  the  tract  claimed  by  him,  is  seised 
during  marriage  of  an  estate  of  inheritance,  without  the  is- 
sue of  the  donation  certificate  or  patent,  then  it  follows,  of 
course,  that  in  the  event  of  his  deiath  his  widow  is  entitled 

4 

to  her  dower,  unless  she  is  lawfully  barred  thereof  by  her  own 
act.  Is  such  a  settler  seised  of  an  estate  of  inheritance  t  Sec- 
tion 829  of  the  code  of  civil  procedure  contains  a  legislative 
construction  of  the  donation  law  which  is,  we  think,  applica- 
ble to  the  case.  It  provides  that  in  an  action  at  law  for  the 
recovery  of  possession  of  real  property,  if  either  parly  claimF 
the  property,  as  a  donee  of  the  United  States  under  the  dona- 
tion law  or  its  amendments,  such  party  fr<Hn  the  date  of  his 
settlement  thereon,  as  provided  in  said  acts,  '^shall  be  deemed 
to  have  a  legal  estate  in  fee  in  such  property,  to  continueupon 
c<Midition  that  he  perform  the  oanditions  required  by  sucb 
acts,  which  estate  is  unconditional  and  indefeasible  after  the 
performance  of  such  conditions." 

This  legislative  construction  is  binding  on  Ihis  oourt,  un- 
less it  has  been  overruled  by  the  courts  of  the  United  States. 
It  has  not  only  not  been  overruled,  but  has  been  uniformly 
adopted  by  these  courts  whenever  the  question  has 
been  before  them.  (Chapman  v.  School  District  No.  1, 
1  Deady,  113  ;Adam8  v.  Burhe,  3  Saw.  416 ;  Lanib  v.  Davenr 
port,  1  Id.  632.)  An  estate  in  fee  being  necessarily  an  es- 
tate of  inheritance,  we  are  of  the  opinion  that  the  widow, 
in  this  case,  was  entitled  to  her  dower  by  express  provision 
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of  tUe  statutes  of '  this  state.  If  that  provision  were  not  too 
plain  to  leave  any  room  for  construction,  it  might  be  added 
that  the  ri^ht  of  the  widow  to  dower  in  her  husband's  dona- 
tion claim,  in  cases  where  he  died  after  a  compliance. with  all 
of  the  conditions  of  the  law  so  as  to  entitle  him  to  a  patent, 
but  before  its  issue,  has  been  generally  recognized  by  the 
profession,  and  acted  upon  by  the  courts  of  the  state  until  it 
has  become  a  rule  of  property  which  ought  not  to  be  disturbed! 
upon  any  doubtful  construction  of  the  law. 

The  decision  and  judgment  of  the  court  below  must  he 
affirmed. 


LOUIS  NICOLAI,  Eespondent,  v.  S.  M.  LYON,  Appel- 
lant. 

'  C01CP09ITX0ir  AGSB0MKZn>— In  WHAT  CASK  LlABIUlT  OF  TmBD  PRB801V8 

TO  Gbbditob  Dischabged  bt. — N.  deposited  two  thousand  dollars 
with  L.  to  be  loaned  to  U.  upon  the  security  of  a  first  mortgage 
on  certain  real  estate.  L'.  loaned  the  money,  but  took  a  second 
mortgage.  The  proper^  wjas  absorbed  in  diaebaige  of  the  flrat 
mort^gage,  U.,  having  become  insolrent,  compromised  with  his 
creditors.  N.  signed  the  composition  deed  without  notice  to  L., 
who  was  a  creditor  of  IT.  on  a  separate  account,  and  who  also 
signed  it:  Beldy  that  N.,  by  entering  into  the  composition  agree- 
ment, rekpHsed  L.  frOm  Kibility  for  a  breadh  of  tbe  agreement  under 
which  the  two  thousand  dollars  was  loaned. 

Appeai.  from  Multnomah  County. 

Nicolai  gave  Lyon  two  thousand  dollars  to  be  loaned  to 
the  Uptons,  secured  by  a  first  mortgage  upon  certain  real  es- 
tate for  a  compensation  to  be  paid  him.  Lyon  loaned  the 
money  to  the  Uptons,  taking  a  second  mortgage  upon  the 
property  in  question.  The  property,  excepting  an  inconsider- 
able residue,  was  all  applied  in  discharge  of  the  first  mort- 
gage. The  Uptons  became  insolvent  and  made  a  composition 
agreement  with  their  creditors,  which  was  signed  by  Nicolai 
-without  notice  to  Lyon.  The  Uptons  were  indebted  to  Lyon 
at  the  time  this  agreement  of  compromise  was  made,  and  the 
latter  signed  the  agreement.  A  judgment  was  rendered  in  the 
court  below  upon  a  verdict  in  Nicolai's  favor.  One  of  the  in- 
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stnictloxis  to  the  jury  in  the  court  below  is  oontained  in  the 
opinion  of  the  court 

Dolph,  Bronaugh,  Dolph  &  Simon,  for  appellant 

Catlifi  (6  KUlen,  and  William  Strong,  for  respondent 

By  the  Court,  MoAbthttb.  J. : 

We  think  the  court  below  erred  in  giving  the  following  in- 
struction :  "That  if  the  jury  should  find  from  the  evidence 
that  defendant  made  the  contract  with  plaintiff  alleged  in 
the  complaint,  and  then  loaned  plaintiff's  money  to  the  Up- 
tons upon  the  second  mortgage  alleged  in  the  complaint,  by 
reason  whereof  plaintiff  has  failed  to  collect  from  the  Uptons 
any  of  said  money  loaned  them,  and  if  the  jury  should  find 
that  plaintiff  afterwards  signed  the  composition  agreement 
between  the  Uptons  and  their  creditors,  and  that  the  Uptons 
complied  with  their  part  of  that  agreement,  the  effect  thereof 
was  to  release  defendant  from  responsibility  to  plaintiff  for 
such  breach  of  contract,  unless  the  jury  should  also  find  that 
defendant  himself  signed  said  composition  agreement,  in 
which  latter  event  the  effect  was  to  release  the  Uptons  from 
their  contingent  liability  over  to  defendant  but  that  defendant 
would  not  in  that  case  be  released  from  his  liability  to  plain- 
tiff for  said  breach  of  contract/'  Hie  latter  part  of  this  in- 
struction beginning  with  the  words  'Sinless  the  jury  should 
also  find/'  etc,  does  not  state  the  law  conectly. 

By  signing  the  composition  deed  the  appellant  only  le- 
leased  the  Uptons  from  further  personal  liability  upon  the 
claim  be  held  against  them,  amounting  it  appears,  to  three 
hundred  and  seventy  dollars.  At  the  time  he  placed  his  sig- 
nature thereto,  he  had  no  right,  either  fixed  or  ocmtingent, 
against  them,  arising  out  of  the  contraction  between  himself 
and  the  respondent  Consequentiy  he  could  have  intended 
nothing  more  than  to  release  them  personally  from  their 
then  ascertained  liability  to  hinu  If  he  failed  in  his  ccm- 
tract  with  respondent,  and  the  respondent  was  about  to  lose 
his  money  because  of  the  insuflSciency  of  the  mortgage  secure 
Tty,  he  had  a  right  to  be  subrogated  to  the  rights  of  the  re- 
spondent The  respondent  could  not  cut  him  off  from  re- 
course over  against  the   Uptons   without   his   consent,   and 
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that  M9B  do  not  liiink  can  be  implied  from  the  fact  that  he 
signed  the  ccmipoeition  deed. 

For  the  error  in  this  in&traction,  it  not  being  caused  by 
anj  other,  we  think  the  judgment  should  be  reversed  and  a 
new  trial  granted. 

Judgment  reversed. 


JOHN  J.  BRUGGER  et  al.,  Appellante,  v.  ISAAC  BUT- 
LER et  al.,  Respondents. 

Mux  aud  Mill  Pbivileoxb — ^Rights  or  Gbakct  or. — ^An  agreement 
Sn  writing  to  eonyey  by  warranty  deed  a  traet  of  land,  together 
with  the  tenements,  eaaements,  saw-mill,  mill  privil^e  and  appur- 
tenances thereto  belonging,  carries  with  it  whatever  is  necessary  to 
the  full  enjoyment  of  such  land  and  property  rights.  Under  such 
an  agreement  the  dam  to  the  mill  described  may  be  tightened  or 
raised  higher  if  necessary,  in  order  to  create  a  sufficient  head  of 
water  to  run  the  saw-mill  successfully. 

Appeal  from  Washington  Connty. 

The  appellants  are  the  owners  of  a  tract  of  land  upon 
which  there  is  a  grist-mill  and  a  saw-mill.  Both  mills  are 
ran  bjr  a  small  stream  of  water  known  as  Rock  creek,  the 
grist-mill  being  above  the  saw-milL 

They  made  an  agreement  in  writing  <m  May  8,  1876,  with 
tbe  respondents,  by  which  they  agreed  to  convey  to  them, 
within  two  years,  a  portion  of  the  land  in  question,  upon 
which  the  saw-mill  is  situated,  with  the  tenements  and  ease^ 
xnents^  saw-miU,  planing-mill,  machinery,  mill  and  water 
privileges,  etc  Under  this  agreement  the  respondents  took 
possession  of  the  property,  and  tightened  and  raised  the  dam 
by  which  water  for  the  saw-mill  was  supplied  through  a  race 
£or  that  purpose.  These  repairs  and  alterations  upon  the 
dam  had  the  effect  to  fill  up  the  race  leading  to  the  grist-mill 
<xf  appellants  to  their  injuiy  and  damage.  Whereupon  the 
appellants  brought  this  action. 

A.  0.  Oibbs,  for  appellants : 

The  defendants  cannot  exercise  their  rights  so  as  to  dimin- 
ish  those  of  the  plaintiffs ;  nor  can  they  decrease  the  flow  of 
ihfe  water  to  plaintiffs'  race  by  filing  it  up,  or  otherwise  dam- 
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age  the  plaintiffft  in   any  manner.    Both  mills  being  in 
existence  at  the  time  of  the  purchase,  and  supplied  from  the 
^  same  pond,  created  bjr  the  same  dam,  it  is  to  be  condnsive- 
ly  presumed  that  the  defendants  purchased  with  a  full  knowl- 
edge of  the  rights  of  the  plaintiffs,  and  that  the  condition  of 
the  respective  races,  as  well  as  the  dam,  was  to  remain  the 
same,  subject  to  repairs,  however.     {Stone  v.  Clark,  1  Met 
880;  Jones  v,  Percival,  5  Pick.  486;  Angel  on  W.   C,  sec. 
.224;    Jennison    v.    Walker,    11    Qray,  426;    7  Penn.   St. 
442;   Brannon  v.   Angier,   2    Allen,     128;    Hoyyand    ▼. 
,R(Mn$on,  8   Mason  272;  1    Sumner,  608;   1  Wood  &   M. 
288 ;  Angel  on  W.  C.  sec.  165 ;  American  Co.  v.  Bradford,  27 
Cal.  368 ;  Hill  v.  Smith,  27  Id.  481 ;  46  Id.  846 ;  PatUn  v. 
Marden,  14  Wise  617. 

T.  H.  Tongue,  for  respondents. 

In  conveying  this  property  to  respondents  they  impliedly 
conveyed  to  them  whatever  was  necessary,  for  the  full  enjoy- 
ment of  it  for  the  purposes  granted,  with  all  the  easements 
and  appiirtenfinces  attached  to  and  in  use  tlierewitii  at  the 
time  of  sale.  (2  Wasii.  on  Real  Prop.  86 ;  10  Pick.  138 ;  1 
C'^sh.  286 ;  Wash,  on  Easements,  31 ;  4  Vt.  199 ;  1  Serg.  & 
Eawle,  169;  21  K  T.  507;  2  Cush.  827  and  831.  What 
•were  the  **mill  privileges,"  and  '*water  privil^es,"  if  not 
•  the  right  to  raise  and  use  sufficient  water  to  sucoessfolly  oper- 
-  ate  the  mill ;  to  use  the  creek  in  a  manner  'hiecessary"  to  a 
good  successful  saw-mill  ?  (2  Wash,  on  Real  Prop.  28 ;  13 
Pick.  826;  Wash,  on  Easements,  34;  15  HI  681;  10  Me. 
224 ;  17  Id.  281 ;  48  HI.  71 ;  12  Id.  881.)      . 

Appellants  could  not,  in  derogation  of  their  grant  to  re- 
spondents, reserve  by  implication  the  right  to  divert  water 
for  the  use  of  their  own  mill.  (Wash,  on  Easements^  82 ;  19 
Conn.  128;  Wash,  on  Easements,  85;  17  Me.  169;  10  li 
224 ;  21  Wend.  290 ;  7  Md.  852 ;  7  Allen,  870.) 

By  the  Court,  Pbim,  C.  J. : 

This  was  an  action  conmienced  in  the  circuit  court  of 
Washington  county,  by  appellants,  to  recover  damages  and 
to  abate  a  nuisance  resulting  from  the  erection  and  ndaing 
of  a  dam  across  Rock  creek,  above  the  saw-mill  of  respond* 
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entSy  situated  on  said  creek.  It  is  alleged  subetaiitially  in 
the  complaint  that  appellants  are  the  owners  in  feensimple 
of  a  certain  tract  of  land  situated  in  Washington  county, 
which  is  fuUj  and  particularly  described  in  said  complaint, 
and  that  the  respondents  are,  and  have  been  since  the  eighth 
day  of  March,  1875,  in  possession  of  a  certain  portion  of  said 
tract,  under  and  by  virtue  of  a  certain  agreement  with  ap- 
pellants to  purchase  the  same.  That  Bock  creek,  a  small 
stream,  runs  Ihrough  said  piece  of  land,  and  that  since  the 
said  eighth  day  of  Mardi,  1876,  respondents  have  wrongfully 
and  without  the  consent  of  appellants  erected  and  raised  a 
dam  across  said  creek,  by  means  of  which  appellants  have 
suff€(red  damages. 

In  answer  to  this  complaint  it  is  alleged  by  respondents 
that  they  are  in  the  possession  of  the  premises  described  in* 
the  complaint  under  and  by  virtue  of  an  article  of  agreement 
with  appellants,  whereby  they  conveyed  the  same  to  them 
for  two  years  from  March  8,  1875,  with  an  agreement  for 
further  conveyance,  with  full  warranty,  within  two  years 
from  said  date.  That  said  premises  were  described  in  said 
deed  as  "containing  four  acres,  more  or  less,  together  with 
all  the  tenements,  easements.  Saw-mill,  planing-mill,  ma- 
chinery, saw-mill  and  water  privileges,  and  appurtenance* 
thereunto  belonging." 

It  is  further  alleged  that  Bock  creek  runs  through  the  land 
described  in  the  complaint,  and  upon  which  there  was  a  saw- 
mill at  the  time  said  piece  of  land  was  purchased  by  respond* 

^ents ;  and  that  on  or  about  the day  of ,  a.  d.  1850,- 

a  dam  was  erected  across  said  stream  by  appellants  which  has 
been  maintained  ever  since  by  said  appellants  until  the  date 
^f  said  agreement,  for  the  purpose  of  retaining  and  utiliz- 
ing a  sufficient  quantity  of  said  water  to  propel  the  madiin^ 
•ery  of  said  mill.  That  said  premises  were  purchased  for  the 
pnrpoee  of  obtaining  the  saw-mill  and  water  privileges  con* 
nected  therewith,  and  engaging  in  the  manufacture  of  lumber 
sud  dressing  the  same ;  and  that  they  have  not  been  Used  by 
respondents  for  any  oth^r  purpose  since  th^  went  into  posses* 
«ion  of  the  same. 

It  is  also  alleged  that  they  have  done  no  more  than  was 
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necessary  for  the  full  and  proper  enjoyment  and  use  of  the 
mill  and  privileges  therewith  connected ;  that  they  have  done 
no  more  to  said  dam  than  was  actually  necessary  to  keep  it  in 
the  condition  in  which  it  wets  maintained  hy  appellants  when 
sold  by  them  to  respondents.  At  the  trial  of  this  cause  the 
agreement  set  up  in  the  answer  having  been  admitted  by  ap- 
pellantSy  the  court  instructed  he  jury  "that  under  said  con- 
tract the  respondents  had  the  right  to  use  all  the  water  in  said 
Eock  creek^  if  ineoestory  to  a  good  and  successful  saw-mill, 
and  if  necessary  for  that  purpose  the  respondents  mi^t  raise 
the  dam  and  close  up  the  race  leading  from  said  pond  to  said 
gristrmill."  To  which  instructions  appellants  then  and  there 
excepted.  They  then  asked  the  court  to  instruct  the  jury 
"that  if  they  find  from  th^  evidence  that  the  lines  are  as 
claimed  by  appellants^  then  respondents-  had  no  right  to  raise 
the  dam  so  as  to  wash  oUt  or  stop  up  appellants'  race  leading 
to  their  grist-mill^  or  in  any  other  manner  to  fill  up  aaid 
race." 

This  instruction  was  refused  by  the  court,  to  which  appel* 
lants  also  excepted.  We  think  the  instruction  given  by  oouit 
to  which  exception  was  taken,  was  correct  and  properly  given. 

Bock  creek,  it  appears,  runs  through  the  piece  of  land  pur- 
chased from  appellants,  and  furnishes  the  motive  power  by 
which  the  saw-mill  and  other  machinery  connected  with  aaid 
mill  were  run.  That  a  racd  had  been  constructed  for  the 
purpose  of  diverting  a  portion  of  the  water  of  said  creek  from 
its  natural  channel  above  the  saw-mill  of  respondents  so  as  to 
conduct  a  portion  of  said  water  to  appellants'  gristrmill;  and 
that  the  stopping  up  of  this  race  is  one  of  the  alleged  cauBea 
of  damages  for  which  this  action  is  brought 

Appellants  having  sold  and  conveyed  the  premises  to- 
gether with  the  saw-mill  thereon,  and  mill  and  water  privily- 
es  connected  with  and  appurtenant  thereto,  granted  to 
respondents  whatever  was  necessary  for  the  fall  enjoy- 
ment thereof.  If  it  were  necessary  to  fill  up  the  race  spoken 
of  and  to  tighten  or  raise  the  dam  higher  in  order  to  acquire 
a  sufficient  head  of  water  to  run  the  saw-mill  succeasfally, 
they  had  the  right  under  said   agreement  to  do  so. 
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doctrine  is  fullj  sustained  by  the  following  decisions:  Ruck- 
ley  V.  Sproffue,  17  Me,  281 ;  Atkinson  v.  Bordman,  2  Mete. 
463 ;  Thayer  v*  Payne,  2  Cusk  827. 

In  the  first  case  cited  above,  it  was  held  that  "the  grant 
of  a  saw-mill  and  grist-mill  carries  also  the  nse  of  the  head 
of  water  necessary  to  their  enjoyment,  with  all  incidents  and 
appurtenances,  so  far  as  the  right  to  convey  to  this  extent 
existed  in  the  grantor." 

Atkinson  v*  Bordnum  is  a  much  stronger  case  than  the 
one  under  consideration*  The  opinion  of  the  court  was  de-^ 
livered  by  Mx.  Chief  Justice  Shaw.  In  that  case  it  was  held 
that  "the  grant  of  a  mill  actually  driven  by  water,  though 
not  described  as  a  water-mill  in  the  deed,  carries  with  it  a 
right  to  the  stream  which  supplies  the  mill,  although  it  comes 
to  the  mill  wholly  through  other  land  of  the  grantor.  He  can- 
not divert  it  and  thus  derogate  from  the  beneficial  effect  of  his 
grant"  The  instruction  asked  by  appellants  was  inconsis- 
tent with  the  propositions  contained  in  the  cases  just  cited 
above,  and  we  think  was  properly  refused  by  the  court 

Ko  error  having  been  committed  in  this  case  affecting  any 
substantial  right  of  the  appellants,  the  judgment  of  the  court 
below  should  be  afiSrmed. 


MART  WETMORE,  Appellant^  ▼.  MULTNOMAH 

COUNTY,  Respondent 

Abskssioent — ^Indebtkdness,  Dsduotion  of,  dobs  not  Bxhdeb  Tax  Vv- 
KQUAiiw — ^The  statute  which  permits  deduetions  for  indebtedneai 
to  be  made  from  the  asseesed  value  of  property  does  not  operate 
to  render  taxation  unequal. 

Appeal  from  MkJtnomali  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

0.  P.  Mason,  for  appellant 

Raleigh  8totf,  District  Attorney,  for  respondent 


464  Wetmobb  v.  Multnomah  Co.         [6.  Oregon 

By  the  Court^  Mc ABTHtm,  J. : 

Appellant  appeared  before  the  board  of  equalization  of 
Multnomah  county  in  June,  1877,  and  objected  and  protested 
against  indebtedness  within  the  state  being  deducted  from  the 
gross  value  of  the  property  of  certain  persons  whose  names 
appeared  upon  the  assessment  roll.  She  declared  that  she 
was  a  taxpayer,  and  urged  that  the  assessment  was  not  equal 
and  uniform,  by  reason  of  said  deductions  of  indebtedness  be- 
ing allowed,  and  therefore  was  unconstitutional.  The  board 
overruled  the  objections,  and  allowed  the  roll  to  stand  as  re- 
turned by  the  assessor.  Afterwards,  and  when  the  county 
court  of  said  county  were  considering  the  subject  of  levying 
a  tax  on  said  assessment,  she  appeared  with  a  sim- 
ilar protest  and  objection  which  was  likewise  over- 
ruled. She  then  brought  the  matter  before  the  circuit 
court  on  writ  of  review,  and  after  argument  thereon 
the  writ  was  dismissed,  and  judgment  rendered  against  ap- 
pellant. From  said  judgment  this  appeal  is  prosecuted.  We 
think  the  court  below  proceeded  correctly.  The  matters  com- 
plained of  and  set  forth  in  the  petition  for  a  writ  of  review 
cannot  be  reached  or  corrected  in  the  manner  desired  by  the 
appellant  The  law  permits  the  deduction  of  indebtedness 
within  the  state.  (AnJceny  v,  Multnomah  County,  8  Or.  386.) 
The  question  which  counsel  for  appellant  argaed  bo  exhaus- 
tively cannot  be  considered  in  this  proceeding ;  it  could  only 
arise  and  be  presented  if  the  assessor  had  refused  to  allow  a 

I 

deduction  for  indebtedness  within  the  state.  Then,  perhaps, 
we  could  consider  the  numerous  constitutional  questions  pre- 
sented in  the  argument.  As  it  is,  the  appellant  has  not  shown 
that  the  assessoir  or  the  county  court  exceeded  their  respec- 
tive jurisdictions  by  improperly  levying  a  tax  against  her 
property.  Indeed,  it  is  conceded  that  her  assessment  was  cor- 
rect, and  it  is  only  claimed  that  the  taxes  are  unequal  upon 
the  ground  alre.ady  mentioned.  The  tax  levied  operates  uni- 
formly upon  all  taxable  property;  for  by  permitting  deduc- 
tion of  indebtedness  within  the  state,  the  statute  in  effect  de- 
clares that  only  the  excess  of  the  value  of  the  property  over 
and  above.the  indebtedness  of  the  owner  within  the  State  shall 
be  deemed  taxable  property. 
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The  defects  in  our  revenue  laws;  which  the  appellants' 
counsel  was  at  great  pains  to  point  oi^t,  cannot  be  iCOrrecte^ 
by  the  courts,  they  must  be  oorredtedy  if  at  all,  by  the  legis- 
lature. We  n3.ust  administer  the  li^w  as  wa  find  it  upon  the 
statute  book. 

Judgment  affirmed. 


In  the  Matter  of  the  Claim  of  L.  B.  ISON,  Appellant,  for 

Fees  in  Certain  Cases. 

Jkmmct  ATTOBincTs — AcnoNS  nr  thk  Boabd  ov  Sghool  Lavd  Gohmxs- 
8ioiaBBS.^-In  raits  brought  by  the  board  of  school  land  cokninisBioil- 
era,  in  the  name  of  the  state,  for  the  foreeloeure  of  mortgages  to 
secure  school  moneys,  the  state  is  a  party  within  the  meaning  of 
section  945  of  the  civil  code.  In  such  suits  it  is  the  duty  of  the 
district  attorney  for  the  district  where  the  suit  is  brought  to  pros- 
ecute or  defend  thid  same,  as  the  case  may  be,  and  he  is  entitled 
therefor  to  the  fee  of  twenty- five  dollars,  prescribed  in  subdivision 

5  of  section  1041  of  the  code  of  civil  procedure.  The  board  has 
authority  in  its  discretion  to  employ  counsel  to  assist  in  such  pros- 
ecution or  defense. 

Appeal  from  Union  County. 

Appellant  was,  at  the  October  term,  a.  n.  1877,  of  the  cir- 
cuit court  for  Union,  county,  and  still  ia^  dislaict  attorney  of 
the  fifth  judicial  district  of  the  state,  of  Or^on,  in  which  dis; 
trict  Union  county  is  situated.  During  the  term  appellant 
applied  to  the  court  to  ascertain  and  allow  and  order  paid  to 
him  by  the  state  of  Oregon,  certain  fees  for  his  appearance  in 
a  number  of  civil  suits,  brought  in  the  name  of  the  state  by 
the  board  of  school  land  commissionors,  which  had  been  tried 
and  determined  at  said  term.  The  court  rejected  the  claim, 
and  from  its  order  thereon  this  appeal  was  taken. 

L.  B.  Ison,  appellant,  appeared  in  person. 

Bonham  &  Ramsey,  for  the  Board  of  School  Land  Com- 
missioners, respondent* 

By  the  Court,  Watson,  J. : 

We  are  of  the  opinion  that  the  appellant  had  the  right  to 
appear  in  and  conduct  each  of  the.  suits  named  in  the  order 

6  Oregon— »3b   .  .  .  > 
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from  which  this  appeal  is  takeiii  and  that  he  is  entitled  to 
oeive  from  the  state  of  Oregon  a  fee  of  twenly^five  dollars  in 
each  suit  The  constitution  of  the  state  pravides  that  the 
p]:x>8ecating  attorneys  '^hall  be  the  law  officers  of  the  state, 
and  of  the  counties  within  their  respective  districts,  and  shall 
perform  such  duties  pertaining  to  the  administration  of  law 
and  general  police  as  the  legislative  assembly  may  direct^ 
(Const  of  Oregon,  article  7,  sec  17.) 

Section  945,  title  1  of  chapter  18  of  the  code  of  civil  pro- 
cedure, provides  that  *Tie  shall  prosecute  for  all  penalties  and 
forfeitui^s  to  the  state,  which  may  be  incurred  in  any  county' 
in  his  district,  and  for  which  no  other  mode  of  prosecution 
and  collection  is  expressly  provided  by  statute,  and  in  like 
cases  prosecute  or  defend,  as  the  case  may  be,  all  actions^ 
suits  or  proceedings  in  any  oounty  in  his  district,  to  which 
the  state  or  such  oounty  may  be  a  party.*' 

Section  1041  of  the  code  of  civil  procedure  regulates  the 
fees  of  the  district  attorney.  Subdivision  5  of  that  section 
provides  that  he  shall  receive  '^for  prosecuting  or  defending 
any  other  civil  action,  suit  or  proceeding,  not  herein  mention- 
ed, to  whidi  the  state  or  any  oounty  in  his  district  may  be  a 
party,  twenty-five  dollara'^ 

Section  1042  of  the  code  of  dvil  procedure  provides  that 
at  each  term  of  court,  the  court  shall  ascertain  the  fees  to 
which  the  district  attorney  is  entitled  for  the  term,  and  direct 
that  an  order  be  entered  in  the  journal  that  the  same  be  paid. 
It  further  provides  that  in  a  civil  action,  suit  or  proceeding 
in  which  the  state  is  a  party,  the  fees  of  the  district  attorney 
shall  be  paid  by  the  state.  The  meaning  of  those  provisions 
of  the  constitution  and  of  the  statute  is  dear.  The  district 
attorney,  or,  as  named  in  the  constitution,  the  prosecuting  at- 
torney, is  the  law  officer  of  the  state  in  his  district  It  is  his 
duty  to  prosecute  or  defend,  as  the  case  may  be,  all  actions^ 
suits  or  proceedings  in  any  county  in  .his  district  to  which  the 
state  or  such  county  may  be  a  party,  except  in  cases  where  the 
statutes  expressly  provide  for  some  other  mode  of  prosecu- 
tion or  defense,  and  for  so  prosecuting  or  defending  any  ac- 
tion, suit  or  proceeding  in  which  the  state  is  a  party,  he  is 
entitled  to  receive  from  the  state  a  fee  of  twenty-five  doUara, 
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whero  no  other  compenaation  is  expressly  provided  by  statute. 
It  is  the  duty  of  the  court  at  each  term  to  ascertain  the 
amount  of  his  fees  to  which  he  is  entitled  at  that  term^  and 
to  enter  in  the  journal  an  order  that  they  be  paid. 

In  the  suits  named  in  the  order  under  review  the  state  was 
plaintiff  and  it  was  the  duty  of  the  appellant  to  appear  there* 
in  and  prosecute  or  assist  in  their  prosecution,  and  he  was  en- 
titled to  the  fees  prescribed  by  the  statute  for  such  services 
unless  some  other  express  provision  of  statute  provides  an- 
other mode  of  prosecuting  such  suits. 

It  is  claimed  by  counsel,  who  have  been  permitted  to  file  a 
brief  on  bdialf  of  the  board  of  commissioners  of  school  lands^ 
that  for  the  prosecution  of  the  suits  for  which  fees  are  claim- 
ed by  the  district  attorney  in  this  case,  anothet  mode  of  prcxse- 
cution  is  expressly  provided  by  law.  In  support  of  tills 
theory  our  attention  has  been  directed  to  the  provisiotos  of 
section  5  of  article  8  of  the  constitution,  constituting  the 
board  of  commissioners  for  the  sale  of  school  and  university 
land,  and  for  the  investment  of  the  funds  arising  herefrom, 
and  to  section  24  on  page  635  of  liie  general  laws,  and  section 
34  on  page  637  of  the  general  laws,  and  it' is  insisted  that  the 
board  of  school  land  commissioners,  beinir  intrusted  \L  the 
constitution  witli  ^e  managen>ent  of  th^  Lda  arismgVhm 
the  sale  of  school  and  university  land,  and  being  by  the  stat- 
utes referred  to  expressly  authorized  to  foredos*  th^  indrt- 
gages  mentioned  in  the  order  under  review^^and  to'^ntract 
for  all  legal  services  required  by  the  board  for  the  foreclo^re 
of  mortgages  upon  the  best  terms  consistent  with-  Ae  interest 
of  the  fund,  not  to  exceed  ten  per  centum  of  the  amount  col- 
lected, the  board  has  the  right  to  prosecute  'suits  to  foreclose 
such  mortgages  as  are  given  to  the  state  for  Afe  benc^t  of 
thoee  funds,  in  the  name  of  the  state,  by  counsel  employed  by 
the  board,  without  the  assistance  of  the  district  -attomey,  and 
that  he  has  no  right  to  appear  in  or  claim  fees  in  such  strits. 
We  are  satisfied  that  the  board  has  the  right  to  employ  coun- 
sel whenever  it  is  necessary  to  foreclose  mortgages,  but  we  do 
not  think  that  right  inconsistent  with  the  duty  of  the  district 
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attorney  to  appear  in  suits  brought  to  foreclose  such  mortr 
gages  when  the  state  is  a  party  to  such  suits.  He  is  the  '^aw 
officer"  of  the  state.  The  state  is  a  party.  No  matter  how 
many  counsel  are  employed  to  assist  him  in  such  suits,  it  is 
his  duty  to  appear  and  represent  the  state,  which  can  appear 
only  by  its  attorneys.  There  is  no  repugnancy  in  the  statutes 
defining  his  duties  and  those  authorizing  the  board  to  ocm- 
tract  for  legal  services  in  foreclosing  mortgages.  They  ntiay 
well  stand  together. 

The  rule  of  statutory  construction  that  a  special  provisi<») 
will  control  a  general  one  and  a  subsequent  enactment  will 
govern  a  prior  one,  only  applies  when  there  is  a  repugnancy 
between  such  provisions  or  enactments.  It  is  the  duty  of  the 
district  attorney  to  appear  for  the  state  in  all  cases  in  which 
it  is  a  parfy.  Whenever  the  state  is  a  party  to  a  suit  to  fore- 
close a  mortgage  given  for  the  benefit  of  the  school  or  univer- 
silTjr  fund,  it  is  his  duty  to  prosecute  for  the  state,  and  in 
such  case  his  fee  is  fixed  by  law  at  twenty-five  dollars.  The 
board  may  leave  the  management  of  the  suit  to  him  alone,  or 
if  in  their  judgment  it  is  necessary  and  to  the  interest  of  the 
fund  to  contract  with  other  lawyers  to  assist  him  they  may  do 
sa  It  is  to  be  presumed  that  they  would  only  do  this  when 
in  .the  ei^eTeise  of  a  sound  discretion  they  believe  it  necessary* 
This  we  take  to  be  true  rule  of  construction  of  all  of  the 
sections  of  the  statute  examined  by  us  in  this  case  taken  to- 
getber,  and  we  think  that  it  avoids  any  repugnancy  between 
them* 

It  is  not  necessary  for  us  in  this  opinion  to  pass  up<«  the 
right  of  the  district  attorney  to  appear  in  any  suits  to  fore- 
close mortgages  in  which  the  board  of  eammissioners,  for  the 
sale  of  school  and  university  Ipnds  and  th&  management  of 
the  funds  arising  therefrom,  are  parties.  It  is  objected  to 
the  daim  of  appellant  to  be  allowed  fees  in  these  suits,  that 
he  did  not  actually  prosecute  them.  The  order  shows  that  he 
appeared  and  offered  to  do  so,  but  was  prevented  by  other 
counsel  assuming  the  management  of  the  suits.'  We  think  he 
did  all  he  could.  It  is  not  claimed  that  he  in  any  way  n^ 
looted  his  duty. 

It  follows  from  the  views  herein  expressed  that  the  judg- 
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ment  of  the  court  below  should  be  reveraed,  and  this  case  re- 
manded to  the  court  below,  with  the  directions  to  allow  the 
appellant  the  sum  of  twenty-five  dollars  in  each  of  the  suits 
named  in  its  order,  and  that  it  cause  to  be  entered  in  its  jour- 
nal an  order  that  the  same  be  paid  by  the  state  of  Oregon. 


In  the  Matter  of  the  Ola^m  of  L.  B.  ISON,  Appellant,  for  a 

Fee  and  Percentage* 

Undebtakingb  or  Officebs — ^Nature  of  Actions  on. — Actions  brought 
on  official  undertakings  are  not  fot  the  recovery  of  fines,  penalties 
or  forfeitures  within  the  meaning  of  subdivision  4  of  section  1041 
of  the  code  of  civil  procedure,  allowing  district  attorneys  ten 
per  oontuin  Of.  the  sum  recovered. 

Appeal  from  Union  County. 

«  * 

Appellant  was,  on  the  twenty-third  day  of  July,  1877,  and 
thereafter  until  the  present  time,  district  attorney  for  the 
fifth  judicial  district  of  the  state  of  Oregon.  Union  county 
is  in  that  district  On  the  twenty-third  day  of  July,  1877, 
an  action  at  law  was  commenced  in  the  circuit  court  for 
Union  counfy  by  the  state  of  Oregon  as  plaintiff,  against 
James  Hendershott,  M.  Baker,  John  A.  Childers  and  Arthur 
Warwick.  The  action  was  brought  on  the  official  undertak- 
ing of  the  said  James  Hendershott,  as  register  of  state  lands 
for  La  Grande  district,  to  recover  certain  sums  of  money  re- 
ceived by  him  as  such  register,  and  which  he  failed  to  account 
for  or  pay  over.  The  undertaking  is  made  payable  to  the 
state  of  Oregon.  The  action  was  commenced  by  James  H. 
Slater,  as  attorney  for  the  state,  who  was  employed  by  the 
board  of  school  land  conunissioners,  and  who  conducted  the 
same.  Appellant  filed  his  written  notice  of  appearance  in 
said  action  as  attorney  for  the  state  of  Oregon,  and  claimed 
the  right  to  conduct  the  same  in  virtue  of  his  office  as  district 
attorney.'  On  the  fourteenth  day  of  September,  1877,  the 
plaintiff  recovered  against  the  defendants,  on  stipulation,  the 
«um  of  eight  thousand  seven  hundred  and  thirty  dollars.  At 
the  October  term,  1877,  of  said  court,  appellant  applied  to 
the  court  to  allow  him  as  his  fees  in  said  action  the  sum  of 
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twentj-five  dollars,  and  as  percentage  upon  the  amount  there- 
in recoyered  the  sum  of  eight  hundred  and  eeyenty-three  dol- 
lars^ The  court  held  that  appellant  had  no  right  to  appear  in 
or  prosecute  said  action,  and  disallowed  his  claim  for  fees  or 
percentage.    Ftom  its  order  this  appeal  is  taken* 

L.  B,  Isofij  appellant,  appeared  in  person. 

0 

Bonham  &  Ramsey,  lot  the  Board  of  School  Land  Com- 
missioners, respondents. 

By  the  Court,  Watsow,  J. : 

We  have  just  decided  in  another  case  that  the  district  atr 
tomej  is  entitled  to  appear  and  prosecute  all  acticms,  suits 
and  proceedings  in  his  district  in  which  the  state  is  a  party, 
and  for  the  prosecution  of  which  no  other  mode  is  expressly 
provided  by  statute,  and  to  receive  a  fee  of  tweiL^*five  dol- 
lars for  prosecuting  each  of  said  actions,  suits  or  proceed- 
ings. 

We  have  further  decided  that  while  the  board  of  school 
land  commissioners  are  authorized  by  law  to  employ  counsel 
to  assist  in  the  collection  of  money  due  and  belonging  to  the 
school  and  university  funds,  such  employment  does  not  re- 
lieve the  district  attorney  from  the  duty  of  appearing  for  the 
state  in  actions,  suits  or  proceedings  brou^t  in  its  name  for 
the  collection  of  such  money.  That  decision  settles  the  ques- 
tion whether  in  the  case  under  consideration  the  appellant 
was  entitled  to  appear  and  receive  a  fee  of  twenty-five  dol- 
lars therefor  in  the  affirmative. 

In  this  case  appellant  claims  further  tiiat  be  is  entitled  to 
ten  per  cent,  of  the  amount  recovered.  He  urges  this  claim 
on  the  theory  that  the  action  was  for  the  recovery  of  a  f<v* 
feiture,  and  that  subdivision  4  of  section  1041  of  the  code  o£ 
civil  procedure  allows- him  ten  per  cent,  of  the  amount  recov- 
ered in  such  actions.  We  do  not  think  this  was  ^^a  civil  ac- 
tion for  the  recovery  of  a  fine,  penalty  or  forfeiturs'*  within 
the  meaning  of  subdivision  4  of  section  1041  of  the  code* 
The  civil  action  provided  for  in  that  subdivision  are  actions 
brought  to  collect  fines,  penalties  and  forfeitures  for  offenaea 
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where  by  law  such  fines,  penalties  and  forfeitures  may  be 
collected  by  civil  actions* 

This  is  the  class  of  actions  mentioned  in  sections  342  and 
343  of  the  code  of  civil  procedure.  We  think  it  also  includes 
forfeited  recognizances.  The  action  for  prosecuting  which 
the  appellant  claims  fees  in  this  case,  was  brought  on  the  of- 
ficial undertaking  of  James  Hendershott  as  register  of  state 
lands  to  recover  against  Hendershott  and  his  sureties  certain 
sums  of  money  due  from  him  to  the  state.  This  action  is 
provided  for  by  sections  337,  338  and  339  of  the  code. 

The  undertaking  in  such  cases  is  deemed  a  security  to  the 
state  for  the  official  delinquencies  of  the  officer.  No  more 
could  be  recovered  than  the  amount  due  the  state.  The  un- 
dertaking, it  is  true,  is  forfeited,  but  this  means  no  more  than 
that  the  officer,  by  his  misconduct,  has  rendered  his  sureties 
liable.  It  is  no  more  an  action  to  recover  a  forfeiture  than 
it  would  be  had  the  state  sued  Hendershott  to  recover  from 
him  the  amount  due  from  him,  not  upon  his  undertaking, 
but  personally. 

We  are  of  the  opinion  that  the  court  below  correctly  re- 
fused to  allow  the  appellant  the  percentage  claimed  by  him. 
The  judgment  of  the  court  below  will  be  so  modified  as  that 
this  cause  be  remanded  with  directions  that  it  allow  to  ap- 
pellant the  sum  of  twenty-five  dollars,  and  that  it  cause  to  be 
entered  in  itff  journal  an  order  that  the  same  be  paid  by  liie 
state  of  Oregon  to  the  appellant. 
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6  Or.  17-26,  MUBBAT  ▼.  MUBBAT. 

A^pmL— BeqniiiteB  of  Exceptions  to  BuitraetiODS  Stated,  p. 

C^ed  in  Jensen  t.  Fos6',  24  Or.  159,  88  Pae.  535,  reaffirming  the  rale; 
Salamon  t.  OresB,  22  Or.  179,  29  Pae.  489,  holding  that  the  role  ii 
fliurtained  hy  the  authorities  and  states  the  eorreet  rale  of  praotioe; 
KeAlister  v.  Long,  33  Or.  370,  54  Pae.  195,  holding  that  exeeptiea 
nrast  distinctly  point  ont  portion  of  charge  to  whieh  it  iir  directed. 

Judgment. — ^Domestic  Jtadgment  eaiinot  be  OoUaterally  Impea^Aed 
hj  evidence  outside  the  record,  p.  24. 

Cited  in  Morrill  ▼.  MorriD,  20  Or.  105,  23  Am.  St.  Bep.  95,  25  Pae. 
385,  11  L.  B.  A.  155,  defining  collateral  attack  and  holding  that  a 
domestic  jndgment  cannot  be  impeached  collaterally  for  fraud;  Henkle 
▼•  State,  40  Or.  851,  68  Pae.  399,  holding  decree  subject  to  eoUateral 
attack  when  the  record  discloses  want  of  Jurisdiction. 

6  Or.  26^61,  MUBBAT  ▼•  MUBBAT. 
Maxxlaga  is  Prima  Pacta  Prorsd  by  Oohabltatioii  and  reputation,  pii 

Cited  in  SummerriBe  t.  Summerville,  81  Wash.  417,  72  Pae.  86,  re- 
affirming the  rule.  Cited  in  notes  in  57  Am.  Bep.  456,  on  proof  of 
marriage;  14  L.  B.  A.  542,  on  presun^tion  flowing  from  marriage 
ceremony.' 

m 

Abatemsmt.— Objection  in  Abatement  is  Wairad  hj  going  to  trial 
without  pleading  it,  p.  31. 

Cited  in  Lassas  t.  McCarty,  47  Or.  477,  84  Pae.  78,  approving  and 
i^>plying  the  rule.  > 

6  Or.  81-50,  HATOHEB  ▼.  BBIOCMl 

Action.^Eqnitable  Uroas-bfll  may  be  mtsrposed  in  «  legal  action, 
pp.  39-41. 
Cited  in  South  Portland  Land  Go.  ▼.  Mnngeri  86  Or.  472,  60  Pae.  9^ 

to  the  same  effect. 

Or.NotM— • 


6  Op.  61-66  NOTES  ON  OREGON  BEPOBTS.  114 

Improvements. — ^Bight  of  Bona  Fide  Purchaser  to  reimbarBement 
for,  p.  50. 

Cited  in  Walker  ▼.  Goldsmith,  14  Or.  141,  12  Pac.  552,  approying  the 
nile  but  holding  it  inapplicable  to  the  facts;  Cook  v.  Cooper,  18  Or. 
150,  17  Am.  St.  Bep.  709,  22  Pac.  §47,  948,  7  L.  B.  A.  273,  holding  that 
person  erecting  hoQse  on  land  may  remove  it  without  resorting  to 
court  of  equity;  Schetter  t.  Southern  Or.  etc.  Co.,  19  Or.  196,  24  Pac. 
27,  approving  and  applying  the  rule;  Moore  v.  Simonson,  27  Or.  125, 
39  l^ac.  1107,  holding  doctrine  inapplica]i»le  to  one  purchasing  as 
trustee  in  the  belief  that  she  would  be  a  life  tenant  only;  Fire  Assn. 
V.  Alleeina,  45  Or.  163,  77  Pac.  126,  holding  that  defendant  may  file 
cross-bill  seeking  equitable  relief  and  an  answer  to  the  action  at  law 
setting  up  a  complete  defen&e;  Hall  v.  O'Oonnell,  52  Or.  172,  96  Pac. 
1070,  holding  party  cannot  obtain  compensation  for  improvements  un* 
less  he  pleads  the  issue;  Bond  v.  Montgomery,  56  Ark.  568,  35  Am.  St 
Bep.  119,  20  8.  W.  526,  applying  the  prisciplaB  to  a  porehaser  at  a 
void  adminlBtratOT<s  sale;  Brown  v.  Baldwin,  121  Mo.  115,  25  a  W. 
860,  to  point  that  constructive  notice  will  not  bar  right  to  improve- 
ments; Kendrick  v.  Wheeler,  85  Tex.  253,  20  S.  W.  46,  holding  pur- 
ehaser  at  void  guardian's  sale  entitled  to  refund  of  purchase  money 
before  setting  aside  the  sale;  Griswold  v.  Bragg,  48  Conn.  581,  uphold- 
ing Connecticut  improventent  statute;  Griswold  v.  Bragg,  48  Fed.  522, 
affirming  the  last  case;  Anderson  v.  Beid,  14  App.  D.  C.  79,  holding 
the  rule  inapplicable  where  the  purchaser  had  constructive  notice  and 
the  owner  was  not  at  fault;  Efilnger  v.  Hall,  81  Va.  104,  holding  rule 
inapplicable  where  possessor  had  means  of  knowledge  equivalent  to 
actual  notice;  Jones  v.  Great  Southern  Fireproof  Hotel  Co.,  86  Fed. 
386,  30  C.  C.  A.  108,  applying  the  rule  by  analogy.  Cited  in  notes  is 
15  Am.  Dec.  353,  on  compensation  for  improvements  in  ejectment;  30 
Am.  Dec.  177, 181,  on  rights  of  purchasers  at  void  sales  who  have  paid 
off  claims  on  land;  2  Am.  St.  Bep.  330,  on  rights  of  porcbaser  at  in- 
valid judicial  sale;  6  Am.  St.  Bep,  496,  on  rights  to  damages  for 
failure  to  perform  contract  void  under  statute  of  frauds;  21  L.  B.  A. 
50,  on  purchaser  at  execution  or  judicial  sale  as  bona  fide  purchaser; 
53  L.  Bi  A.  339,  on  right  to  compensation  for  improvements  on  land, 
in  good  faith,  under  oral  contract  or  gift;  69  L.  B.  A.  46^  on  relief  of 
purchaser  upon  annulling  judicial  or  execution  sale. 

6  Or.  {^-66,  OOIiSLIMB  ▼.  DEIASHBSUTT. 

This  case  has  not  been  cited. 

6  Or.  55-62,  EVABTS  ▼.  STEGEB. 

Principal  and  Surety.— A  Bond  Failing  to  Express  the  Sun  In  which 
the  obligors  are  bound  is  invalid,  p.  59. 

Cited  in  Spring  Garden  Ins.  Co.  v.  Lemmon,  117  Iowa,  698^  86  N.  W. 

86,  reaffirming  the  rule. 

6  Or.  62^-60,  EAST  TORTLAm)  V.  MUI.TITOBCAH  OOtTNTT. 

Mnnlcipal  Oorporationa.— Jaw  Vesting  Control  of  Streets  and  alleys 
in  city  upheld,  p.  65, 
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Cited  in  ViOtiiomalk  Oombty  ▼.  SHker,  10  Or.  65,  66,  upholding  the 
same  law;  Simon  v.  Northnp,  27  Or.  499,  40  Pac.  562,  30  L.  B.  A.  171, 
upholding  similar  statute;  City  of  Oregon  ▼.  tfoore,  30  Ori  218,  46 
Pao.  1018,  upholding  statute  authorizing  city  to  control  expenditure  of 
funds  applicable  to  improrem'ent  of  roads  and  streets  in  its'  limit&, 
colI«cted  under  general  laws;  Huddleston  v.  City  of  Eugene,  34  Or. 
354,  65  Pac.  870,  43  L.  B.  A.  444,  holding  that  changing  county  road 
to  city  street  imposes  no  additional  servitude. 

Tazation^-If  BuXe  of  Apportionment  be  xmiform  throughout  the 
taxing  district,  the  tax  is  uniform,  p.  66. 

Cited  in  Miller  v.  Wicomico  County  Commrs.,  107  Md.  443,  69  Atl. 
120,  approving  and  applying  the  rule;  Yamhill  County  v.  Poster,  53 
Or.  130,  99  Pac.  288,  holding  that  perfect  uniformity  and  equality  is 
unattainable;  approximation  is  all  that  can  be  had.  Cited  in  note  in 
29  L.  B.  A.  406,  on  poll  taxes. 

6  Or.  6^71,  26  Am.  Bep.  500,  T7NDEBWOOD  ▼.  FBENCH. 

Judgment. — ^Evidence  Oontradicting  Becord  is  Inadmissible  to  show 
that  issues  pleaded  were  not  tried,  p.  70. 

Cited  in  Barrett  ▼.  Palling,  8  Or.  157,  excluding  evidence  to  show 
that  an  issue  was  withdrawn;  Peay  v.  Salt  Lake  City,  11  Utah,  341, 
40  Pac.  209,  reversing  judgment  not  sustained  by  pleadings;  Glenn  v. 
Savage,  14  Or.  575,  13  Pac.  446,  Freeman  v.  McAninch,  87  Tex.  138, 
47  Am.  St.  Bep.  79,  27  S.  W.  99,  Oster  v.  Broe,  161  Ind.  123,  64  N.  E. 
921,  and  Slater  v.  Skirving,  51  Neb.  114,  66  Am.  St.  Bep.  444  70  N. 
W.  495,  all  approving  ahd  applying  the  rule. 

6  Or.  71-78^  BAXLET  ▼.  WILLIAMa 

Process. — Sammons  is  not  a  Process  which  must  run  in  the  name  of 
the  state,  p.  78. 

Cited  in  Comet  Consolidated  Min.  Co.  v.  Prost,  15  Colo.  313,  25  Pac. 

507,  and  Brooks  v.  Nevada  Nickel  Syndicate,  24  Nev.  323,  53  Pac. 
699y  both  approving  the  rule;  Whitney  v.  Blackburn,  17  Or.  571,  11 
Am.  St.  Bep.  857,  21  Pac.  876,  applying  the  principle  to  notice  of 
election  contest;  McKenna  v.  Cooper,  79  Kan.  850,  101  Pac.  663,  apply- 
ing the  principle  to  notice  used  in  service  by  publication.  Cited  in 
note  in  20  L.  B.  A.  425,  on  effeet  of  wiit  or  process  issued  without  seal 
of  court. 

6  Or.  78-74,  WOU*  ▼.  SMITH. 

AppeaL — ^Appellant  nnsst  Bring  Up  Perfect  Beooid  and  lost  papers 
mast  be  supplied  by  copies,  p.  74. 

Cited  in  Wilkes  v.  Cornelius,  21  Or.  345,  23  Pac.  474,  holding  tran- 
script necessary  to  appellate  jurisdiction;  Close  v.  Close,  28  Or.  109,  42 
Pac.  128,  dibmissing  appeal  where  part  of  record  was  lost  and  not 
supplied;  In  re  Plunkett's  Estate,  33  Or.  418,  54  Pac  154,  holding  that 
appearance  cannot  cure  want  of  record;  Bodman  v.  Manning,  50  Or. 

508,  93  Pac.  366,  holding  service  and  filing  of  notice  of  appeal  indis- 
pensable and  not  capable  of  being  waiv^ed;  Lowery  y.  Lowery,  139 
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Iowa,  369,  115  N.  W.  1037,  wliere  part  of  roooTd  vat  lost  and  not 

supplied. 

Miscited  in  B07  t.  Horsley,  6  Or.  272,  to  Bustain  pro&iiinptioii  of 
i«6idenc6  of  attorney  in  county  where  notice  of  appeal  was  serv^ 
Cited  in  note  in  25  L.  B.  A.,  N.  S,,  862,  on  diapoeition  of  appeal 
where  without  fault  of  appellant  record  is  lost  or  incomplete. 

6  Or.  75-76,  ITJBSB  T.  JtTSTlTS. 

Costs. — Oosts  on  Appeal  from  and  to  circuit  courts,  p.  75. 

Cited  in  Burts  v.  Ambrose,  11  Or.  30,  4  Pac.  467,  approving  the  con- 
struction of  the  statute;  Level  v.  Joyce,  9  Idaho,  391,  74  Pac.  1075, 
dissenting  opinion,  majority  holding  that  a  reduction  of  the  judgment 
appealed  from  does  not  carry  costs.  Cited  in  note  to  88  Am.  Dec.  181, 
on  items  of  expense  recoverable  as  costs. 

6  Or.  76-78,  HAWI.ET  ▼.  BINOHAlff. 

Contracta.— Mutual  and  Dapendeat  Ooranaati  distinguished  from 
independent  ones,  p.  77. 

Distinguishod  in  Burkharts  ▼.  Hart,  36  Or.  589,  60  Pac  206,  whera 
the  consideration  of  the  note  waa  the  performance  of  an  act  by  the 
payee. 

6  Or.  78-82,  SMITH  T.  L0WK8DAI& 

Cited  in  notes  to  39  Am.  Dec.  95,  on  waivar  of  demand  and  notice 
by  taking  security;  29  L.  B.  A.  308,  on  necessity  of  new  consideration 
to  support  waiver  of  failure  to  give  notice  of  dishonor,  or  subsequent 
promise  by  indorser. 

6  Or.  82-87,  PABDOOS  r.  HUME. 

Bail  in  Civil  Actions  not  Conforming  to  statute  is  valid,  p.  86. 

Cited  in  County  v.  Clark,  15  Or.  7,  13  Pac.  513,  in  stating  conten- 
tions of  counsel;  Taylor  v.  Fle^kenstein,  30  Fed.  103,  upholding 
validity  of  contract  under  seal  tor  release  of  debtor  and  agreeing  to 
pay  judgment. 

Deeds. — Seal  Importa  a  Consideratioiiy  p.  86. 

Cited  in  Olston  v.  Oregon  etc.  By.  Co.,  52  Or.  354,  96  Pae.  1098,  20 
L.  B.  A.,  N.  S.,  915,  holding  that  a  lease  under  seal  may  be  attacked 
for  fraud  in  the  consideration. 

6  Or.  87-93,  WBIOHT  y.  YOUNa. 

Ezecation^-^Sffect  of  Ineffectaal  Lery,  p.  90. 

Cited  in  Dixon  v.  Back,  32  Or.  231,  51  Pae.  731,  to  point  that  there 
can  be  no  satisfaction  of  execution  where  debtor  has  neither  paid  the 
debt  nor  lost  his  property. 

Execution. — Order  Conflnning  Sale  Concludes  All  Questloiia  arising 
on  proceedings  concerning  the  sale,  p.  93. 

Cited  in  Leinenweber  v.  Brown,  24  Or.  553,  34  Pac.  477,  and  Ebncr 
▼.  Heid,  2  Alaska,  605,  both  reaffirming  the  mlew 
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Oonstltation,  Artidla  18y  Sectloii  7,  Ckntlnnad  In  Foxea  all  laws  of 
territory  not  inconsiBtent  with  it,  p.  91. 

Cited  in  Be  Morgan's  Estate,  46  Or.  241,  78  Pae.  1030,  to  same 
effect. 

6  Or.  93-106,  STBOITO  ▼.  BABMHABT. 

Judgment. — ^The  Only  Defense  to  Action  for  IieaTV  to  issue  ezeen- 
tion  on  dormant  judgment  is  that  there  la  no  each  judgment  or  its 
discharge,  p.  108. 

Cited  in  Allen  t.  Norton,  6  Or.  350,  and  Cassill  ▼.  Morrow,  18  S.  B. 
113,  82  N.  W.  420,  repeating  the  rule;  Eddy  ▼.  Ooldwell,  23  Or.  17;0,  37 
Am.  St.  Bep.  672,  31  Pac.  478,  eonstruing  eode  proyision  for  issue  of 
execution  after  tve  years.  Cited  in  note  to  122  Am.  St.  Bep^  104,  on 
scire  facias. 

6  Or.  106-118»  25  An.  B01^  504,  FABZST  r.  PABXEB. 

Deeds.— Deed  of  Insane  Person  is  absolutely  void,  p.  111. 

Cited  in  Elder  ▼.  Schumacher,  18  Colo.  440,  38  Pae.  178,  Daugherty 
▼.  Powe>  127  AlA.  580,  80  Booth.  525,  and  Oerman  S.  Sd  L.  Soe.  ▼. 
De  Lashmutt,  67  Fed.  400,  all  approving  and  applying  the  rule. 

Departed  from  in  French  Lumbering  Co.  v.  Theriault,  107  Wis.  689, 
81  Am.  St.  Bep.  856,  83  N.  W.  932,  51  L.  B.  A.  910,  holding  deed  of 
insane  p^son  voidable  only.  Cited  in  notes*  in  19  L.  B.  A.  489,  on 
validity  of  deed  of  insane  person;  19  L.  B.  A.,  N.  S.,  464,  as  to 
whether  deed  executed  by  an  incompetent  not  judicially  declared  such 
may  be  avoided  in  action  at  law. 

Evidence. — Opinion  of  Xntimate  Acquaintance  is  admissible  on  ques- 
tion of  insanity,  pp.  Ill,  112. 

Cited  in  State  v.  Feister,  82  Or.  268,  50  Pac.  564,  applying  the  rule 
in  a  homicide  case.  Cited  in  note  in  38  L.  B.  A.  730,  734,  on  non- 
expert opinions  as  to  sanity  or  insanity. 

Courts. — ^Under  the  Tenitorisl  Organintion  the  Probate  Court  had 
only  limited  jurisdiction,  p.  113. 

Cited  in  Butenic  v.  Hamakar,  40  Or.  450,  67  Pac.  199,  stating  pre- 
Bumption  in  favor  of  validity  of  judgment  of  court  of  general  juris- 
diction; Knight  V.  Hamakar,  40  Or.  430,  67  Pac.  109,  to  point  that 
county  court  has  general  jurisdiction  in  probate  matters. 

Miscellaneous. — ^Molten  v.  Camron,  6  Eng.  Bui.  Cas.  76;  Beverley's 
Case,  Banke  v.  Goodfellow,  16  Eng.  Bui.  Cas.  739,  740,  not  accessible. 

6  Or.  114-116,  IffULTNOMAH  OOUNTY  T.  ADAMS. 

Mnnicipal  Corporations. — ^Proviaion  in  City  Oharter  giving  police 
judge  jurisdiction  of  justice  of  the  peace  is  valid,  p.  115. 

Cited  in  Adams  v.  Multnomah  County,  6  Or.  117,  construing  same 
act;  Clemmensen  v.  Peterson,  35  Or.  51,  56  Pac.  1016,  upholding 
similar  provision  in  charter  of  Mans^eld. 

6  Or.  11&-118,  ADAMS  v(.  Min«TNOMAH  OOUNTT. 

This  ease  has  not  been  cited. 
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^  Or.  119^122,  MOHABTBS  ▼.  OATUEir. 

Courts. — County  Courts,  Acting  Jn  Probate  M&tter8»  are  eonrts  of 
general  jurisdiction,  p.  120. 

Cited  in  Bewley  ▼.  Graves,  17  Or.  262,  20  Pae.  826,  Knight  t. 
Hamakar,  40  Or.  430,  67  Pae.  109,  Butenie  ▼.  Hamalrar,  40  Or.  450,  67 
Pac.  199,  Henkle  t.  State,  40  Or.  351,  68  Plio.'399,  Lawrey  v.  Sterling, 
41  Or.  527,  69  Pae.  463^,  and  Lydick  t.  Ohaney,  64  Neb.  290,  89  N.  W. 
802,  all  approving  the  vole. 

Courts. — The  Appointment  of  Guardians  of  BClnors  and  iaeompetents 
is  the  exercise  of  probate  jurisdietion,  p.  121. 

Cited  in  Butteriek  ▼.  Biefaardson,  89  Or.  250,  64  Pae.  391,  Ex  parte 
Seudamore,  55  Fla.  225,  46  South.  288,  and  Ex  parte  Enuna,  48  Fed. 
213,  all  approving  and  applying  the  rale. 

6  Or.  122-124,  SPORES  ▼.  BOOOS. 

Pleading.— A  Party  cannot  Bely  Jt^ai  «n  Admlsaioii  in  bis  ad« 
versary's  pleading  whieh  he  has  denied,  p.  124. 

Cited  in  Boll  v.  New  York  A  H.  B.  Oo.,  38  Misc.  Bep.  43,  68  N.  Y. 
Supp.  140,  holding  that  a  demurrer  denieir  an  admission  resxilting  from 
the  defense  demurred  to. 

•  Or.  126-183,  25  Am.  Bep.  606^  LUSB  ▼.  ISTHMUS  TRANSIT  R.  Ca 

Trial.— Tacts  Admitted  Need  not  be  Pound  by  the  court,  p,  130. 

Cited  in  Moody  v.  Biehards,  29  Or.  285,  45  Pae.  778,  where  parties 
agree  to  the  facts  findings  are  not  necessary;  Wheeler  v.  Burckhart, 
34  Or.  508,  56  Pac.  645,  where  answer  in  trover  is  stricken  out  the 
only  issue  is  tihe  velue  of  the  property;  Beade  v.  PaciAc  Coast  Home 
Supply  Aeen.,  40  Or.  65,  66  Pac.  445>,  facts  not  in  issue  need  not  be 
found;  Miller  v.  HeiMl  Camp,  45  Or.  19d,  77  Pac.  84,  facts  admitted 
are  tantamount  to  findings  duly  made;  Jennings  v.  Frazier,  46  Or.  473, 
80  Pac.  1012,  admitted  facts  need  not  be  found. 

Oorporatimis. — Business  and  Financisl  Agent  has  no  aathoritj  to 
mortgage  corporate  property,  p.  132. 

Cited  in  Brown  v.  Farmers,  23  Or.  544,  32  Pae.  549,  and  Carrie  v. 
Bowman,  25  Or.  375,  35  Pac.  850,  both  holding  that  corporate  officers 
have  no  authority  to  mortgage  corporate  property;  Crawford  v.  Albany 
Ice  Co.,  36  Or.  537,  60  Pac.  15,  holding  that  president  and  secretary 
have  no  authority  to  execute  a  note  unless  empowered  by  the  direct- 
ors; Hadden  v.  Linville,  86  Md.  233,  38  Atl.  40,  holding  that  general 
manager  has  no  authority  to  transfer  entire  assets  to  preferred  cred- 
itor on  insolvency  of  corporation.  Cited  in  notes  in  23  Am.  Dec.  744, 
on  alienation  or  mortgage  of  corporate  property;  50  Am.  St.  Bep.  156, 
en  corporate  seal;  14  U  B.  A.  359,  on  powers  of  president  and  vice- 
president  of  corporation. 

6  Or.  133-137,  STATE  ▼.  OAB&. 

Indictment. — ^Acts  Forbidden  in  the  Statute  disjunetively  may  be 
charged  conjunctively,  otherwise  following  the  language  of  the  act^ 
p.  134. 
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Cited  in  State  t.  Beargnian,  6  Or.  ZU,  Stii^  Tc  IMe,  8  Or.  211,  Stat* 
▼.  Holedger,  15  Wash.  446,  46  Pae.  658,  State  ▼.  HvmphreyB,  43  Or. 
47,  70  Pa«.  926;  Oranor  t.  Citj  of  AJbany,  46  Or.  147,  71  Pao.  1043, 
State  ▼.  White,  48  Or.  4^,  87  Paa  139,  Goddard  t.  SUte,  73  Neb.  74i^ 
103  N.  W.  444,  GriffiiL  t.  State,  109  Tean.  96,  70  S.  W.  63,  and  People 
▼.  Gt>ngh,  2  Utah,  71,  all  approving  and  apidTing  the  nde. 

6  Or.  137-141,  WATSON  ▼.  JANION. 

Novation. — ^New  Agreement  mnst  1m  BiyjieeBly  Accepted  for  pur- 
pose of  eztinguiBhing  former  and  evidenee  of  such  purpose  must  be 
clear,  p.  141. 

Cited  in  Bo/es  v.  Bamsden,  84  Or.  255,  55  Pae.  538,  reaffirming  the 
rule.  J 

6  Or.  142-161,  KNOTT  T.  KNOTT. 

Statute  of  FraudB. — ^Partnership  may  be  EstabUslied  by  Parol,  al- 

tlLough  partners  acquire  and  hold  real  eetate,  pp.  146-151.  , 

Cited  in.Tenney  v.  Simpson, ^37  Kan.  363,  15  Pae.  193,  to  point 
that  partnerb'hip  land  may  be  considered  the  same  as  personalty; 
Flover  v.  Bamekoff,  20  Or.  137,  25  Pae.  371,  11  L.  B.  A.  149,  and 
Meagher  v.  Beed,  14  Colo.  367,  24  Pae.  691,  9  L.  B.  A.  456,  both  hold- 
ing that  partnership  to  trade  in  lands  may  be  established  by  parol. 

Distinguished  in  Bodson  v.  Dodson,  26  Or.  361,  37  Pae.  544,  on  the 
facts.  Cited  in  no  tee  to  98  Am.  Dee.  201,  on  lands  becoming  partner- 
ship property  without  writing;  31  Am.  St.  Bep.  934,  on  married 
woman  as  partner;  16  L.  B.  A.  746,  on  validity  of  parol  partnership 
for  dealing  in  lands;  27  L.  B.  A.  452,  456,  478,  as  to  when  real  estate 
will  be  considered  partnership  property.  < 

6  Or.  16S^-163,  STATE  ▼.  SPENCEB. 

Indictment  Following  Form  Set  Oat  in  Statnta  is  sui&eient,  p.  153. 

Cited  in  Cutter  v.  Territory,  8  Okl.  110,  56  Pae.  863,  State  v. 
Guglielmo,  46  Or.  253,  79  Pae.  579,  69  L.  B.  A.  466,  State  v.  Eddy,  46 
Or.  628,  81  Pae.  942,  and  United  States  v.  Clark,  46  Fed.  640,  all  re- 
affirming the  rule. 

Perjury. — ^Indictment  for  Perjury  at  Trial  need  not  designate  officer 
giving  the  oath,  p.  153. 

Cited  in  State  v.  Ah  Lee,  18  Or.  542,  23  Pae.  425,  State  v.  Woolt 
ridge,  45  Or.  394,  78  Pae.  335,  State  v.  Jewett,  48  Or.  583,  85  Pae.  996, 
and  State  v.  Harte<r,  131  Iowa,  202,  108  N.  W.  233,  all  approving  the 
rule.  Cited  in  notes  to  124  Am.  St.  Bep^  661,  on  indietBMnta  for  per- 
jury; 85  Am.  Dec.  496,  on  perjury. 

6  Or.  164-156,  BUBNSmE  ▼.  SAVCEKB. 

Szecutors  and  Adminiatraton. — Probate  Oonrfe  oaanoi  Osder  parti- 
tion of  partnership  lands  among  the  heirs,  p.  156. 

Cited  in  Palicio  v.  9ig»e,  15  Or.  148,  13  Pae.  768,  stating  limitations 
on  power  of  court  administering  partnership  estates.  Cited  in  note  in 
28  Ii.  B.  A.  103,  on  rights  of  partners  inter  se  in  partnership  realty. 
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e  Or.  I6e-15i»  BOtH)  y.  D&NNT. 

Pleading.— Vaziancd  mxut  baye  Mlded,  to  be  material,  p.  158. 

Cited  in  dtokes  ▼.  Brown,  20  Or.  533,  26  Pae.  562,  Denn  ▼.  Peten, 
86  Or.  400,  50  Pa«.  1110,  Creecy  v.  Joy,  40  Or.  81,  66  Pae.  207,  Brace 
V.  Doble,  8  8.  D.  420,  53  N.  W.  860,  and  North  Star  Boot  etc.  Co.  v. 
Btebbins,  8  8.  D.  543,  14  N.  W.  504,  all  approving  and  applying  the 
mle. 

Pleading. — Wben  Variance  Bitaleadit,  Party  Ibjnxed  mnst  object  and 
court  may  allow  amendment,  p.  158. 

Cited  in  West  v.  Eley,  39  Or.  464,  65  Pae.  799,  discnasing  effect  of 
various  kinds  of  vmriance. 

Bffls  and  Notes. — ^Note  Payable  After  Date  is  dne  on  demand,  p. 
158. 

Cited  in  Hotel  Lanier  Co.  t.  Johnson,  103  Ga.  606,  30  S.  £.  559,  re- 
affirming the  role. 

6  Or.  158-166,  26  Am.  Bep.  610,  F^j^iOMAH  COLLEGE  ▼.  BLABT- 


Subscription  to  Instltntion  of  Learning  is  Founded  on  sufficient  con- 
sideration if  conditioned  on  the  erection  of  a  building,  pp.  164,  165. 

Cited  in  Sogers  v.  Qalloway  etc.  College,  64  Ark.  637,  44  8.  W.  457, 
80  L.  B.  A.  363,  holding  the  location  of  a  college  a  conbideration  for  a 
Bubscription;  Doherty  ▼.  Arkansas  etc.  B.  Co.,  5  Ind.  Ter.  548,  82  8. 
W.  903,  applying  rule  to  subscription  in  aid  of  railroad;  Meres  y. 
Ansell,  11  Eng.  Bui.  Cas.  226,  233,  not  accessible.  Cited  in  notes  to 
60  Am.  St.  Bep.  731;  8  Am.  St.  Bep.  77L 

6  Or.  166-167,  DIOK  t.  KENDALL. 
Abatement  and  BeviTal.— Bepresentatiyes  of  Deceased  Party  h^ve 

one  year  in  which  to  apply  for  revival,  p.  167. 

Cited  in  Long  v.  Thompson,  34  Or.  361,  55  Pae.  979,  and  White  v. 
Liadd,  34  Or.  427,  56  Pae.  516,  approving  and  applying  the  mle. 

Appeal. — ^Time  to  Appeal  Is  Suspended  by  Death  of  party  until 
order  of  substitution  is  made,  p.  167. 

Cited  in  McBride  v.  Northern  Pae.  etc.  Co.,  19  Or.  66,  23  Pae.  814, 
reaffirming  the  rule. 

6  Or.  167-171,  ABBIOONI  T.  TOHNSON. 

New  Trial.— Time  to  File  Motion  for,  p.  170. 

Cited  in  Jennings  v.  Frazier,  46  Or.  474,  80  Pae.  1014,  holding  that 
premature  entry  of  judgment  does  not  affect  right  to  move  for  new 
triaL 

6  Or.  172-175,  GBANGEBS  M.  OO.  r.  VINSON. 

Oorpomtfoos-^Writing  Names  in  Stock-book  does  not  constitute 
persons  designated  stockholders,  p.  174. 

Cited  in  Coyote  etc.  Min.  Co.  v.  Buble,  8  Or.  297,  998,  upholding 
the  rule. 

Distinguished  in  Kelly  v.  Buble,  11  Or.  105,  4  Pae.  609,  on  the  facts. 
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cti^zreeting  willa;  6  L.  B.  ▲•,  N.  &,  957,  9M,  on  eorraetlMi  of  miado- 
scription  of  land  in  will. 

Brideaoei^^Parol  ETidonce  is  Admteibto'  to  Identify  subject  matter 
or  person  described,  p.  198, 

Cited  in  La  Vie  y.  a\)oze,  43  Or.  595,  74  Pae.  211,  and  Buekman  ▼. 
Imbler  Lumber  Co.,  42  Or.  239/  70  Pae.  814,  both  approving  and  ap- 
plying the  rale;  Jbnea  t.  Dore,  7  Or.  471,  involTing  e0afttraetion  of 
same  will. 

6  Or.  193-198,  STEPHENS  ▼.  MUBTON. 

Bef  ennatioa  of  Ingtmittinta.— Miitako  WarvantlBg,  p.  196. 

Cited  in  Epstein  v.  State  Ins.  Co.,  21  Or.  181,  27  Pac.  1045,  Meier 
▼.  Kelly,  20  Or.  94,  25  Pae.  76,  Thornton  y.  Krimbel,  28  Or.  274,  42 
Pac.  996,  Mitchell  v.  Holman,  80  Or.  264,  47  Pae.  617,  Sellwood  ▼. 
Henneman,  36  Or.  577,  60  Pae.  13,  King  y.  Hobbrook,  38  Or.  461,  63 
Pae.  654,  Stein  ▼.  PhilUps,  47  Or.  549,  84  Pae.  794,  and  McCoy  v.  Bay- 
ley,  8  Or.  198,  to  point  that  mistake  must  be  material,  plainly  proTed, 
and  mutual* 

6  Or.  196-202,  TAYI.OB  ▼.  WELCH. 

Watera.— Biparian  Owner  has  the  BAgbt  to  the  undiminished  flow 
of  defined  channel  of  surface  or  subsurface  stream,  p.  200. 

Cited  in  Shiyely  y.  Hume,  10  Or.  76,  holding  that  equity  will  pre- 
Yont  diYorsion  from  natural  channel;  Eeeney  y.  Carillo,  2  N.  M.  495, 
recognizing  right  to  defined  subterranean  channel. 

OYcrruled  in  Hough  .y.  Porter,  51  Or.  410,  98  Pao.  1099,  roYiewing 
a  mass  of  decisions  and  showing  that  the  exigencies  of  irrigation  havo 
changed  the  law  of  undiminished  flow.  Cited  in  note  in-  7  Am.  I>ee. 
534,  on  property  in  water. 

Waters.— Law  Qovecnlng  Defined  Channela  does  not  apply  to  water 
percolating  or  flowing  through  undefined  channel,  p.  200. 

Cited  in  Willow  Creek  Irr.  Co.  y.  Miehaelson,  21  Utah,  527,  81  Am. 
St.  Rep.  687,  60  Pae.  945,  51  L.  B.  A.  280,  and  Herriman  Irr.  Co.  y. 
Keel,  52  Utah,  114,  69  Pac.  725,  holding  that  undefined  percolating 
waters  belong  absolutely  to  the  owner  of  the  fee;  Barclay  y.  Abraham^ 
121  Iowa,  623,  100  Am.  St.  Bop.  365,  96  N.  W.  1082,  64  L.  B.  A.  255, 
discussing  cYidences  of  existence  of  defined  channel;  Pence  y.  Carney, 
58  W.  Va.  300,  112  Am.  St.  Rep.  963,  52  S.  E.  704,  6  L.  B.  A.,  N.  8., 
266,  holding  burden  of  proving  defined  channel  on  party  maintaining 
its  existence;  Case  y.  Hoffman,  100  Wis.  327,  75  N.  W.  945,  44  L.  B. 
A.  728,  holding  that  percolating  Waters  are  part  of  the  soil;  Letts  y. 
Kessler,  54  Ohio  St.  84,  42  N.  E.  767,  40  L.  B.  A.  177,  inYolving  right 
to  erect  spite  fence.  Cited  in  notes  to  64  Am.  Dec.  727,  on  subter- 
ranean or  percolating  waters;  67  Am.  St.  Bep.  666,  670,  on  what  are 
percolating  waters;  19  L.  B.  A.  98,  on  rights  in  subterranean  waters. 

IsUonctiMi  will  not  bo  Grantod  Wkars  Bights  of  'plaintifl  are  doubt- 
ful, p.  202. 

Cited  in  Pacific  States  Telephone  Co.  y.  City  of  Salem,  40  Or.  112,  8d 
Pac.  145,  reaffirming  the  rule. 
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•  Or.  802^208,  umnnuB  ▼.  bmxxk. 

Hasbaod  and  Wif  6.— Blglifa|  of  Wlf  •  Under  Donatloii  Act,  p.  204. 

Cited  in  Springer  y.  Yonng,  14  Or.  284,  12  Pae.  408,  u  btare  decisis. 
Cited  in  note  in  0  L.  B.  A.,  K.  S.,  883,  on  creation  of  trust  by  invest- 
ment by  bnsband  in  own  name  of  wifo^a  separate  property  in  real 
estate. 

•  Or.  205-207,  TIOHBNOB  ▼.  KNAFP. 

Qidetbig  ntla^-^Possenioii  to  Mrtaln  malt  be  Lawful,  p.  206. 
Cited  in  Kranv  t.  Congdon,  ICl  Fed.  28,  86  a  G.  A.  182,  reaffirming 
tke  role. 

6  Oar.  207--208,  BBIVB7  ▼.  8TAB& 

AppaaL—lTotica  of  Appeal  mast  bo  Aecompaoled  by  proof  of  ter- 
▼iee,  pk  208. 

ated  in  Henness  t*  Wells,  16  Or.  266,  lOPae.  122,  Bennett  v. 
Minott,  28  Or.  843,  89  Pae.  907,  and  Bodman  v.  Manning,  50  Or.  507, 
93  Pae.  366,  all  upholding  the  doctrine. 

AppeaL— Troof  of  Berriea  eaa  Only  ba  Amended  .in  lower  eourt,  p, 
206. 

Cited  in  Bodmaa  t*  Hanaing,  50  Or.  508,  98  Pae.  366,  soataining  the 
rule.  • 

Distinguished  in  Bazbre  t.  Ooedale,  28  Or.  408,  38  Pae*  67,  holding 
that  defectiye  proof  may  be  amended. 

6  Or.  808-212,  SPATTUDINQ  ▼.  KENNEDY. 

Attachment.— Writ  will  not  Anthorize  Officer  to  take  property  from 
third  person,  p.  211. 

Cited  in  Lewis  v.  Birdsey,  19  Or.  168,  26  Pae.  625,  as  stare  decisis; 
lUrks  ▼.  Sfaonp,  181  U.  &  565,  21  Sup.  Ct.  Bep.  724,  45  U  ed.  1004, 
holding  the  rule  applicable  in  Alaska. 

6  Or.  212-214,  LEVEBIOH  ▼.  FBANS. 

Witnesses. — Character  of  Witness  cannot  be  Assailed  by  proof  of 
particular  acts,  p.  213. 

Cited  in  Moore  ▼.  Dozier,  128  Ga.  96,  57  S.  B.  113,  holding  reputa- 
tion of  witness  in  community  proper  test  of  character.  Cited  in  notes 
to  82  Am.  St.  Bep.  30,  on  evidence  to  E>how  credibility  or  bias  of  wit- 
ness; 14  L.  B.  A.,  N.  S.,  601,  695,  698,  708,  on  evidence  of  specific  in- 
stances to  prove  character. 

6  Or.  215-216,  CBOSSEN  ▼.  WASCO  COXTNTT. 
This  case  has  not  been  cited. 

#  Or.  219-231«  BOABD  OP  CANAL  ft  L.  COlOCBa  T.  WILLAMETTE 

TBAN8P.  *  L.  CO. 

aonatttatioaal  Law..— Law  Baquiring  Boat  Ownecs  to  Furnish  certi* 
fled  list  of  passengers  and  freight  passed  through  locks  is  a  reason* 
jibla  exercise  of  l^islative  power  over  business,  pp.  230,  23L 
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Cited  in  Co-operatiTe  BIdg.  lb  Loan  Assn.  t.  State,  156  Ind.  468, 
60  N.  E.  148,  upholding  law  authorizing  seareh  for  onasseesed  prop- 
erty as  reasonable. 


6  Or.  231-238,  26  Am.  B^.  618,  BUOH  ▼.  O^ 

Husband  and  Wife. — ^Provision  of  Constitation  exempting  wife's  land 
from  husband's  debts,  applied  to  lands  held  before  the  eonstitution 
was  adopted,  p.  234. 

Cited  in  Besser  ▼.  Joyce,  9  Or.  817,  reaffirming  the  role;  Velten  ▼. 
Carmaek,  23  Or.  287,  31  Pae.  600,  20  L.  B.  A.  101,  holding  that  mar- 
ried woman  may  sell  her  separate  property  and  convert  the  proceeds 
into  other  property  which  will  be  exempt;  Stubblefield  ▼.  Menziee, 
11  Fed.  272,  8  Saw.  4,  holding  that  the  constitution  made  donatioii 
separate  property  of  wife  not  subject  to  husband's  control;  Hits  ▼. 
National  etc.  Bank,  111  U.  S.  733,  4  Sup.  Ct.  Bep.  613,  28  L.  ed.  580, 
holding  curtesy  exempt. 

Disapproved  in  Bose  v.  Bose,  104  Ky.  63,  70,  84  Am.  St.  Bep.  430, 
46  S.  W.  526,  531,  41  L.  B.  A.  353,  in  main  and  dissenting  opinion 
holding  husband's  right  in  wife's  separate  property  a  veeted  right; 
National  etc.  Bank  ▼.  Hitz,  1  Mackey  (D.  C),  122,  holding  a  life  estate 
in  wife's  property  a  vested  right.  Cited  in  notea  to  84  Am.  St.  Bep. 
439,  on  conetitutionality  of  statutes  affecting  rights  based  on  pre- 
existing  marriage;  19  L.  B.  A.  258,  on  power  of  legislatures  to  change 
or  destroy  estates  by  dower,  curtesy,  etc. 

Oonstitutional  Law. — ^Bule  for  Ck>n8tnii2ig  Oonstitiitioii,  p.  234. 

Cited  in  Acme  Dairy  Co.  ▼.  City  of  Astoria,  49  Or.  523,  90  Pac  154, 
stating  a  similar  rule. 

Marriage.— <3ontract  of  ICaxriagie  la  Both  Sol  Oeneris  and  publiei 
juris,  p.  236. 

Cited  in  Eikenbury  v.  Bums,  33  Ind.  App.  72,  70  N.  B.  838,  dilating 
upon  the  sanctity  and  public  nature  of  the  marriage  contract. 

Estoppel  mott  be  Specially  Pleaded,  p.  238. 

Cited  in  Bruce  v.  German  Sav.  ft  Loan  Soc,  24  Or.  490,  34  Pac.  17, 
Bays  ▼.  Trulson,  25  Or.  113,  35  Pac.  26,  27,  and  First  Nat.  Bank  v.  Mc- 
Donald, 42  Or.  260,  70  Pac.  902,  all  approving  and  applying  the  rule; 
Duir  V.  Willamette  Iron  etc.  Works,  45  Or.  482,  78  Pac.  365,  and 
Springer  v.  Jenkins,  47  Or.  506,  84  Pae.  481,  both  stating  defensea 
which  must  be  specially  pleaded.  Cited  in  note  to  27  Am.  St.  Bep. 
344,  on  necessity  of  pleading  estoppel. 

6  Or.  238-241,  KAMEB  ▼.  CLATSOP  C0UNT7. 
This  case  has  not  been  cited. 

6  Or.  241-242,  DTJNinNO  t.  0BE880N. 

Frand. — ^BUsrepresentationB  must  lia^e  Been  B^ed  upon  and  in- 
duced and  misled,  p.  242. 

Cited  in  Britt  t.  Marks,  20  Or.  227,  25  Pae.  687,  to  point  that 

representations  must  be  made  with  intent  to  defraud;  Popple^on  v. 
Bryan,  36  Or.   78,  58  Pac.   769,  reaffirming  the  rule;   Andenon  ▼. 
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Adams,  43  Or.  627,  74  P»e.  217,  stating  essentials  «f  frand  by  false 
representation.  Cited  in  note  in  37  L.  B.  A.  595,  on  right  to  rely 
npon  representations  made  to  effect  contract  as  basis  for  charge  of 
fraud. 

6  Or.  243-250,  EITAPP  Y.  SINa 

Justices. — ^Wbere  Jurisdiction  Is  Once  Acgulred  there  is  always  a 
«ourt  to  exercise  it  until  it  is  terminated  in  some  legal  manner,  p.  246. 

Cited  in  Finn  ▼.  Hoyt,  52  Fed.  85,  holding  that  necessary  absence 
of  judge  on  day  set  for  trial  does  not  oust  jurisdiction. 

Justices. — ^Benderlng  Void  Judgment  Does  not  Termlnata  the  action 
flo  as  to  preclude  the  issue  of  an  alias  execution,  pp.  246,  247. 

Cited  in  Southern  Pac.  etc.  Co.  t.  Bussell,  20  Or.  461,  26  Pae.  305, 
approving  the  rule. 

6    Or.  250-254,  GOLDSMITH  ▼.  BEVENXTE  OUTTEB^  THB. 

This  case  has  not  been  cited. 

6  Or.  254-258,  25  Am.  Bep.  518,  MOOBE  ▼.  MTTJiim. 

Bills  and  Notes. — ^Transferee  of  TJnindorsed  Note  may  sue  on  it  in 
his  own  name,  p.  258. 

Cited  in  First  Nat.  Bank  t.  McCullough,  50  Or.  514,  03  Pac.  369, 
holding  that  transferee  takes  note  without  indorsement  subject  to 
all  equities;  First  Nat.  Bank  ▼.  Moore,  187  Fed.  507,  70  0.  0.  A. 
80,  and  Spinning  t.  SuUiTan,  48  Mich.  9,  11  N.  W.  759,  to  the  same 
effect.    Cited  in  notes  to  33  Am.  St.  Bep.  372;  69  Am.  St.  Bep.  709. 

6  Or.  268-266,  SOHEZaAKD  ▼.  BBPELDINQ. 

Pleading.— Irregularity  in  Plea  is  Waived  by  failure  to  demur,  p. 
268. 

Cited  in  South  Portland  Land  Co.  y.  Hunger,  36  Or.  469,  60  Pac. 
7,  and  Fire  Assn.  v.  AUesina,  45  Or.  165,  77  Pac.  127,  both  approv- 
ing and  applying  the  rule.  Cited  in  notes  to  31  Am.  Dec.  519,  on 
apportionment  of  contracts;  59  Am.  St.  Bep.  278,  on  complete  per- 
formance as  essential  to  cause  of  action  on  entire  contract. 

6  Or.  266-270^  MUSS  T.  BOLBS. 

DeedSw— Grantee  In  Deed  Subject  to  lA6rtgage  binds  himself  per- 
sonally to  pay  the  debt  secured,  p.  268. 

Cited  in  Walker  ▼.  Goldsmith,  7  Or.  181,  holding  purchaser  of  mort- 
gaged premises  liable  only  if  he  assumed  the  debt. 

6  Or.  270-272,  BOT  ▼.  HOBSIaET. 
AppeaL — ^Presumption  in  Favor  of  Betom  of  Service  of  notice,  p. 

271. 

Cited  in  Bennett  ▼.  Minott,  28  Or.  344,  39  Pac.  997,  and  Hughei 
T.  Clemens,  28  Or.  442,  42  Pac.  618,  assuming  that  attorney  served 
with  notice  of  appeal  was  a  resident  of  the  county. 
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6  Or.  271^-276,  25  Ahl  Bep.  624,  MOOBS  r.  FUULBB. 

Acimowledgment. — IXot  Impeacliable  lyy  Parol  Evidence  not  ms- 
tained  hj  pleadings,  p.  273. 

Cited  in  Qrider  v.  Ameriean  etc.  Mtg.  Co.,  99  Ala.  285,  42  Am.  St. 
Bep.  58,  12  South.  777,  holding  eertificate  impeachable  only  for  fraud 
or  duress;  Johnson  v.  Van  Veleor,  43  Mich.  219,  5  N.  W.  273,  demon- 
strating tendency  of  courts  to  uphold  certificates  of  acknowledgment; 
Council  Bluffs  Say.  Bank  y.  Smith,  59  Neb.  93,  80  Am.  St.  Bep.  669, 
80  N.  W.  271,  holding  certificate  conclusive  in  favor  of  those  who. 
In  good  faith,  rely  upon  it;  Pickens  v.  Knisely,  29  W.  Va.  10,  6  Am. 
St.  Bep.  -622,  11  S.  E.  935,  maintaining  eonclusiveness  of  certificate. 
Cited  in  notes  to  29  Am.  St.  Bep.  483;  67  Am.  St.  Bep.  525;  54 
Am.  St.  Bep.  155,  on  eonclusiveness  of  certificates  of  acknowledgment 
of  deeds. 

Husband  and  Wife. — ^BCarrled  Woman  may  Sell  or  mortgage  her 
separate  property  to  pay  husband's  debts,  p.  274. 

Cited  in  Gray  v.  Holland,  9  Or.  515,  and  Cartan  v.  David,  18  Nev. 
328,  4  Pac.  69,  both  reiterating  the  rule;  First  Nat.  Bank  of  S.  Ore- 
gon T.  Leonard,  36  Or.  393,  59  Pac.  873,  stating  purpose  and  ettect 
of  separate  property  laws;  Cross  v.  Allen,  141  XT.  S.  538,  12  Sup.  Ct. 
Bep.  67,  ZS  L.  ed.  849,  reaffirming  the  rule  on  the  ground  of  stare 
decisis. 

Mortgages.— Pre-ezistliig  Debt  Is  €KM>d  Oonslderaticni,  p.  27i. 

Cited  in  Evans  ▼.  Penee,  78  Ind.  440,  reaffirming  the  rule. 

6  Or.  276-279,  MACK  V.  BALBM. 

Municipal  OorporationSd — To  Hold  Oltf ^  IiUifble  for  Defects  in  streets 
and  sidewalks  it  nmst  have  had  notice,  pp.  278,  279. 

Cited  in  Bice  v.  Wallowa  County,  46  Or.  576,  81  Pae.  358,  uphold- 
ing the  rule;  Heilner  &  Co.  v.  Union  County,  7  Or.  85,  86,  33  Am. 
Bep.  703,  holding  rule  applicable  to  action  against  county  for  de- 
fective roads  and  bridges;  Eastman  v.  County  of  Clackamas,  32  Fed. 
35,  12  Saw.  613,  holding  that  notiee  to  a  supervisor  is  notice  to  a 
eounty.  Cited  in  note  in  20  L.  B.  A.,  N.  S.,  692,  on  liability  of 
municipality  for  defects  or  obstructions  in  streets. 

AppeaL — Objection  That  Oomplaint  Does  not  State  a  eanse  of  aa- 

tion  is  not  capable  of  being  waived,  p.  278. 

Cited  in  Wyatt  v.  Henderson,  31  Or.  52,  48  Pac.  791,  reaffirming 
the  rule.  Cited,  in  note  in  59  L.  B.  A.  248,  on  sufficiency  ei  general 
allegations  of  negligence. 

6  Or.  279-281,  MULTNOMAH  0OX7NTT  ▼.  XVOTT. 

Ferries. — Grant  of  Franchise  Is  Perpetnal^  p.  280. 

Cited  in  State  v.  Portland  General  Electric  Co.,  52  Or.  532,  98  Pae. 
162,  holding  that  ferry  franchise  may  only  be  acquired  by  speeial 
grant.  Cited  in  notes  in  59  L.  B.  A.  518,  on  establishment,  regulation, 
and  protection  of  ferries;  37  Jk  Bw  A.  712,  on  right  to  take  toUs 
without  franchise. 
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6  Or.  281-288,  FBTJSH  T.  BABV  POETLAKB. 

Cities.— IdabiHty  on  Oontract  for  improVement  of  irtreets,  p.  283. 

Cited  in  North  Pae.  ete.  Co.  y.  City  of  East  Portland,  14  Or.  7,  12 
Pac.  6,  and  Pine  Tree  Lnmber  Co.  ▼.  City  of  Pargo,  12  N.  B.  377, 
96  N.  W.  863,  approving  and  applying  the  mle;  Portland  ete.  Co.  ▼. 
City  of  East  Portland,  18  Or.  34,  36,  37,  22  Pac.  540,  541,  6  L.  B.  A. 
290,  recognizing  power  of  eity  to  ereate  liability  against  itself  for 
street  improvement  thongb  no  assessment  be  levied  to  pay  it. 

TzlaL— Ko  Findlnfi  aM  Ifeccwary  WbMl  Facts  have  been  agreed 
upon,  p.  283. 

Cited  in  Brown  v.  Brown,  12  S.  D.  508,  81  N.  W.  884,  and  Hoody 
V.  Bichards,  29  Or.  285,  45  Pac.  778,  to  same  effect. 

6  Or.  284-296,  fiOWE  ▼.  TAYLOK. 

Ofllcenw— -Parties  to  Suit  on  Official  Bond,  p.  289. 

Cited  in  Hume  v.  Kelly,  28  Or.  405,  43  Pae.  380,  holding  that  salt 
could  be  bronght  by  any  party  interested. 

Jmb%  Iiistnimints.^B«iiltj  hm  Power  to  Bsftore  lost  offieial  bond, 
p.  292. 

Cited  in  Howe  v.  Taylor,  9  Or.  291,  approving  the  mle.  Cited  in 
notes  to  94  Am.  St.  Bep.  468,  on  actions  on  lost  instruments;  55 
Am.  Dec.  78,  <m  jurisdietron  of  equity  as  afleeted  by  statute  eon- 
feorring  similar  jurisdiction  on  court  of  law. 

• 

Offlcersw— Action  on  Bond  is  Action  on  Liability  created  by  statute 
and  barred  in  six  years,  p.  295. 

Cited  in  Mnltnomah  Co.  r.  EeBy,  87  Or.  8,  60  Pae.  208,  and  Oregon 
V.  Davis,  42  Or.  36,  71  Pae.  68,  approving  the  rule. 

6  Or.  296--297,  TBBWILLIOfiB  T.  HUIiTKOMAH  OOUNT7. 
This  ease  has  not  been  eited* 

6  Or.  297-299»  KOBTHUP  T.  THB  PILOT. 

Mecbanlc's  Iiiens.— Hull  of  Boat  Is  not  a  Boat  within  the  meaning 
of  the  lien  law,  p.  299. 

Cited  in  Yarsbefg  t^  Watson^  18  Or.  18,  4  Pae.  297,  defining  vessel 
or  boat. 

6  Or.  299^07,  DOUOUUI  OOUKTT  B.  00.  T,  DOTTOLAS  OOXngTT. 

Writ  of  Bevlew.--Facta  Appsaring  on  Betum  of  Writ  limit  extent 
of  examination,  p.  308. 

Cited  in  Smith  v.  City  of  Portland,  25  Or.  801,  85  Pac.  666,  Tyler 
V.  State,  28  Or.  241,  42  Pac.  518,  Oregon  Coal  etc.  Co.  v.  Coos  County, 
30  Or.  309,  47  Pac.  852,  McAnish  v.  Grant,  44  Or.  62,  74  Pac.  398, 
California  ft  0.  Land  Co.  v.  Oowen,  48  Fed.  77S,  all  to  same  effect; 
Douglas  County  Bead  Co.  v.  Oanyonville  ete.  Bead  Co.,  8  Or.  106, 
inv<rfving  same  facts  and  rafeiring  to  tha  sited  ease  for  a  history  of 
the  litigation* 
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6  Or.  808^12,  TH0MP80K  ▼.  WOLF. 

EUectm^it.— rOomplaint  in  Ejectment  most  Tender  iesae  of  trial, 
p.  311. 

Cited  in  Johnson  t.  CrookBhanks,  21  Or.  340^  28  Pae.  79,  holding 
that  plaintiff  must  have  legal  estate  and  present  right  to  possession. 

Forcible  Entry. — ^Appeal  Lies  from  Justice  to  circuit  court,  p.  312. 

Cited  in  Wolfer  v.  Hurst,  47  Or.  160^  80  Pae.  420,  sustaining  right 
to  appeal  in  such  cases. 

6  Or.  312-316,  SAUNBEBS  T.  PIKS. 
Justices  may  Take  Oasa  Under  Advisement,  p.  314. 
'  Cited  in  State  v.  Houston,  36  Mont.  181,  92  Pae.  477,  holding  the 
better  rule  to  be  that  justice  may  take  case  Under  advisement  only 
when  parties  consent. 

6  Or.  316-321,  LADD  ▼.  SMITB. 

Landlord  and  Tenant. — Surrender  of  Lease  is  ft  question  of  inten- 
tion, p.  319. 

Cited  in  Welcome  T.  Hess,  90  Cal.  513,  25  Am.  fift.  Bep.  145,  27 
Pac.  371,  implying  acceptance  of  surrender  of  leased  premises  by  ac- 
cepting keys  and  reletting  the  bnilding;  Blake  v.  Dick,  16  Mont.  243, 
43  Am.  Bt.  Bep.  671,  38  Pac.  1075,  holding  that  retention  of  key  will 
xMt  imply  acceptance  of  surrender.  Cited  in  nx>te  to  114  Am.  St.  Be^ 
719,  on  rights  of  landlotrd  on  abandonment  of  premieee  by  tenant. 

6  Or.  321-327,  BABTEL  T.  LOPE. 

Evidence. — ^Pax^d  Evld«nc«  to  Show  BUI  of  Sals  is  a  aortgage,  p. 
326. 

Cited  in  Pacific  Coast  Biscuit  Co.  v.  Dugger,  42  Or.  516,  70  Pac 
525,  merely  referring  to  the  case  4nd  not  deciding  the  pbint. 

Chattel  Mortgages. — ^Tender  of  Debt  Blscharges  Lien,  p.  327. 

Cited  in  Ladd  v.  Mason,  10  Or.  318,  Moore  v.  Korman,  48  Minn.  431, 
19  Am.  St.  Bep.  247,  45  N.  W.  858,  0  L.  B.  A.  65,  and  Thomas  v. 
Seattle  Brewing  A  Malting  Co«,  48  Wash.  563,  125  Am.  St.  Bep. 
945,  94  Pac.  117,  15  L.  B.  A.,  N.  S.,  1164,  holding  lien  discharged  by 
tendrer.  Cited  in  note  in  33  L.  B^  A.  837,  On  effect  of  nnace^yted 
tender  on  Hen  of  mortgage  or  pledge. 

Evidence. — Common  Bepntation  is  Competent  Evidence  of  owner- 
ship of  chattels,  p.  827. 

Cited  in  Noblitt  v.  Durbin,  41  Or.  558,  69  Pac.  686,  holding  declara- 
tions concerning  title  admissible  as  pctrt  of  res  gestae;  Meyers  v. 
Dillon,  39  Or.  583,  65  Pac.  867|  placing  common  reputation  on  an 
equal  footing  with  possession. 

6  Or.  328-334,  26  Am.  Bep.  527,  PX7TKAM  T.  DOUGLAS  COUNTT. 

Hlgbwaari'— Bole  of  Damages  for  Land  taken  for  pnblie  road,  p.  331. 

Be^erred  to  in  Terwilliger  v,  Multnomah  County,  6  Or.  296,  as 
stare  decisis.  Cited  in  notee  to  85  Am.  St.  Bep.  307,  on  elements  of 
damages  allowable  in  eminent  domain  proceedings^  45  Am.  Doc.  532, 
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on  setoff  of  benefits  in  eminent  domain;  9'L.  B;  A.,  N.  S.^  819|  on  righi 
to  set  off  benefits  against  dainages  on  eondemnation. 

6  Or.  334-338,  KNOTT  T.  KNOTT. 

This  ease  has  not  been  cited. 

6  Ori  83fr-941,  BIOR  T.  PAZiMEB. 

Taxation.— Oomplaiiit  in  Action  to  Set  AsldiO  tax  deed  npbeld,  p. 
840. 

Cited  in  Bieh  t.  Palmer,  7  Or.  187,  and  Abraham  y.  Chenoweth,  9 
Or.  354,  both  approving  the  rule. 

6  Or.  S41-944»  8TATB  T.  BEBOMAK. 

Criminal  Law. — Same  Act  Violating  Different  Laws  as  different  of- 
fenses, p.  843. 

Cited  in  Hood  t.  Von  Glahn,  98  G&.  408,  14  S.  E.  564,  State  v. 
Preston,  4  Idaho,  220,  38  Pae.  695,  Town  of  Neola  y.  Beichart,  131 
Iowa,  500,  109  N.  W.  8,  State  y.  Lee,  29  Minn.  453,  13  N.  W.  915, 
Griffin  y.  State,  109  Tenn.  25,  70  S.  W.  63,  and  State  y.  Baker,  50 
Or.  384,  92  Pac.  1078,  13  L.  B.  A.,  N.  8.,  1040,  all  sustaining  right  of 
eity  to  punish  act  punished  hj  state;  Town  of  Van  Buren  y.  Wells, 
53  Ark.  375,  22  Am.  St.  Bep.  214,  14  S.  W.  40,  holding  conviction 
under  statute  no  bar  to  prosecution  under  ordinance.  Cited  in  notes 
to  92  Am.  St.  Bep.  100,  on  identity  of  offenses  on  plea  of  former 
jeopardy;  17  L.  B.  A.,  N.  8.,  70,  on  power  of  municipality  to  punish 
act  also  an  offense  under  state  law. 

Indictment. — ^Elementa  of  Grime  Stated  DlsJnnctiT^  may  be  al- 
leged conjunetiyely,  p.  344. 

Cited-  in  StakiB  y^  Whitet,  48  Or.  421^  87  Pac.  139,  Oraynor  y.  City 
of  Albany,  43  Or.  147,  71  Pae.  1043,  and  State  y.  Humphreys,  43  Or, 
47,  70  Pae.  825,  all  sustaining  conjunctiye  indictment  in  language  of 
statute.  '  ^ 

NnlBaiice. — Statute  PnnishiilLg  Pntilic  H^iisances  Oonstmeid,  p.  348'. 

Cited  in  State  y.  Nease,  46  Or.  440,  80  Pae.  898,  holding  a  pool- 
room a  public  nuisance;  State  y.  Waymire,  52  Or.  285,  132  Am.  St. 
Bep.  699,  97  Pae.  47,  21  L;  B.  A.,  N.  8.,  56,  holding  that  statute  covers 
indictable  co'mmo^-law  nuisances.' 

6  Or.  344-^»0,  ALLEIX  ▼.  KOBTOK. 

Cited  in  note  to  99  Am,  Dec.  278,  judgment  by  confession. 

•  .  •  •  •  *  *    '« 

6  Or.  350-363,  lilOBBI^  IT.  PEBKIKSl 

Trial* — Questions  not  Brought  into  the  Case  by  evidence  should  not 
be  submitted  to  the  jury,  p.  353. 

Cited  in  Bowen  v.  Clarke,  22  Or.  568,  2^  Am.  St.  Bep.  625,  30  Pac. 
431,  deprecating  practice  of  giving  abstract  propositions  of  Itiw  to  the 
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•  Or.  353-356,  STBPHEliB  ▼.  SCHOOL  DI8T.  NO.  8L 
Taxation. — ^Dadnction  of  Xndebtednew  ftom  AMassmAiitSp  p.  355. 
Cited  in  Steel  v.  Fell,  29  Or.  275,  45  Pae.  795,  oonstraing  aeetieii 

2832  of  HilVa  Code. 

6  Or.  356-362,  MABSH  ▼.  TBTHiUNOEB. 

Nuisance. — ^Abatement  of  Bntiro  Bam  aa  Nninaoo  by  eanrfng  back- 
water flooding,  p.  362. 

•Cited  in  Ankeny  ▼.  Fairview  Milling  Co.,  10  Or.  401,  diaapproTlng 
the  dictum  but  approving  the  deeision.  Cited  in  notes  to  57  Am.  Dec. 
685,  on  rights  and  liabilities  of  owners  of  dams;  59  L.  B.  A.  S97,  on 
liability  for  damming  back  stream;  3  L.  B.  A.^  N.  S.,  912,  on  right  to 
consider  value  as  part  of  a  natural  water  power,  in  ibdng  compensation 
condemnation* 


6  Or.  36^-366,  SUBFOBD  T.  BABNED. 

Mortgages.— Parol  Svldence  is  Admissible  to  Sbow  that  a  deed  ab- 
solute was  intended  as  a  mortgage  p.  363. 

Cited  in  Kramer  v.  Wilson,  49  Or.  341,  90  Pac.  186,  reaffirming  the 
rule;  Eldridge  v.  Hoefer,  52  Or.  246,  93  Pac  248,  Hall  ▼.  O'Connell, 
52  Or.  167,  95  Pac.  718,  Marquam  v.  Boss,  47  Or.  407,  83  Pae.  860, 
Security  Savings  etc.  Co.  v.  Loewenberg,  38  Or.  169,  62  Pac.  649,  Marx 
▼.  La  Bocque,  27  Or.  47,  39  Pae.  402,  and  Adair  v.  Adair,  22  Or.  131, 
29  Pac.  198,  all  holding  that  deed  absolute  intended  as  security  ia  a 
mortgage.  Cited  in  notes  in  15  Am.  Dec.  48,  on  parol  evidence  that 
absolute  deed  or  bill  of  sale  was  intended  as  a  mortgage;  4  Am.  St. 
Bep.  707,  on  what  constitutes  an  equitable  .mortgage. 


6  Or.  366-367,  8TATB  ▼. 

Cited  in  notes  to  85  Am.  Dee.  497,  on  perjury;  124  Am.  81.  Bep. 
668,  on  indictments  for  perjury. 

6  Or.  367-378,  BAM8ET  ▼.  IiOOMI8. 

Beformatioa  of  Injitmnients.— Beviisttea  of  Complaint  founded  on 
mistake,  p.  373. 

Cited  in  Meier  v.  KeUy,  20  Or.  94,  25  Pac.  76,  and  .Sellw^od  v. 
Henneman,  36  Or.  577,  60  Pae.  13,  approving  and  applying  the  rule. 

Public  LandB. — ^Donation  Land  is  Segregated  when  a  notification 
describing  it  is  filed  by  the  settler,  p.  378. 

Cited  in  Hale  v.  Cottle,  21  Or.  566,  28  Pac.  901,  reaffirming  the  rale. 

•  Or.  878-382,  25  Am.  Bep.  631,  and  note,  MILABKBT  T.  FOSTER. 

Nnisance. — Special  and  PecnUar  Injury  it  NecesaaKy  to  sustain  ac- 
tion by  individual  to  abate  or  enjoin  public  nuisance,  p.  380. 

Cited  in  Bayard  v.  Standard  Oil  Co.,  38  Or.  445,  63  Pac.  614,  City 
of  Demopolis  v.  Webb,  87  Ala.  666,  6  South.  410,  and  Jones  v.  Bright, 
140  Ala.  273,  37  South.  80,  all  illustrating  and  applying  the  rule; 
Bicket  V.  Metropolitan  By.  Co.,  note  cited  in  1  Eng.  Rul.  Cas.  601, 
not  accessible;  Van  Buskirk  T.  Bond,  52  Or.  236,  96  Pac.  1104,  to 
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point  tiiat  ol>fftnietiiig  s  highway  it  a  public  Bniaanee;  Connectieut 
River  L,  Co.  v.  Oleott  Fall*  Co.,  65  N.  H.  377,  21  Atl.  1090,  13  L.  B- 
A.  826,  on  quoation  whether  private  person  may  enjoin  public  nuisance, 
not  4eeiding.it;  Yiebahn  v.  Board  Crow  Wing  County  Commrs.,  96 
Kinn.  287,  104  N.  W.  1094,  3  L.  B.  A^  N.  8.,  1126,  holding  that  boat 
owner  may  recover  damage  for  obstruction  of  navigation  by  bridge 
without  draw;  Anderson  v.  Doty,  83  Hun,  162,  holding  mere  liability 
tx>  injury  or  eofosequentlal  injury  not  sufficient.  Cited  in  notes  to  16 
Am.  8t.  Bep.  209;  31  Am.  I>ee.  182,  134,  135,  on  private  actions  as  pub- 
lie  nuisances;  36  Abl  tbep.  128,  on  obstruction  of  street  or  sidewalk  as 


6  Or.  S82-388;  25  Am  Bep.  587,  nd  nota,  BOT  ▼.  HOB8IJBST. 

TriaL— 'Bight  to  hare  Testimony  Taken  by  Beferee  and  submitted 
to  the  court  in  writing,  pp.  382-387. 

Miscited  in  White  v.  State,  73  Miss.  60,  19  South.  98,  to  point  that 
juror  may  be  a  witieis;  iSlerbe  ▼.  State,  75  Miss.  531,  22  South.  952, 
41  L.  B.  A.  669,  holding  the  act  of  the  judge  in  calling  an  attorney 
to  take  hit  place  during  a  short  absence  ia  reversible  error. 

6  Or.  388-891«  8AX0K  ▼.  OONOEB. 

Tliis  case  has  not  been  cited. 

6  Or.  891-394,  ADAMS  ▼.  WIIJ90H. 

Thia  caae  has  not  been  cited. 

6  Or.  304,  TATLOB  ▼.  UHATICLA  OOtrNTT. 

Ooimtles.— Power  of  OommiMioaen  to  employ  attorneys,  p.  394. 

Cited  in  State  v.  Hall,  87  Or.  481,  63  Pae.  18,  holding  that  connty 
court  may  employ  aesietant  tax  collector. 

6  te.  895-401,  VAK  BA2ST  ▼«  POBTLAKD. 

Momcipal  Tazee.— Btreet  ImproTement  Amesament  Becorda  must 
show  jurisdictional  facts,  pp.  399,  400. 

Cited  in  Northern  Pacific  etc.  Co.  v.  City  of  Portland,  14  Or.  27,  29, 
13  Pac  708,  709,  approving  and  applying  the  rules.  ' 

6  Or.  401-104,  TAYLOB  ▼.  UMATILLA  OOXTNTT. 
This  case  has  not  been  cited. 

6  Or.  405-408,  25  Am.  Be|^  541,  and  aet^  OOBBZTT  ▼.  9ALEM  GAB 
L.  CO.  I 

Oontracta. — ^Promise  must  be  Ooncuxrent  and  Obligatory  on  both  pac- 
tiea  at  the  same  time,  p.  407. 

Cited  in  Tinsley  v.  Dowell,  87  Tex.  28,  26  B.  W.  948,  to  point  that 
contract  must  be  mutually  binding. 

Statute  of  Praodar— Bequiattes  of  Valid  Menoraiidiim,  p.  408. 

Cited  in  Catterlin  v.  Bush,  39  Or.  501,  65  Pac.  1065,  stating  ea- 
ientials  of  contract  which  must  be  set  forth  in  memorandum. 
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IMaapproved  in  Bailey  ▼.  Leishman,  32  Utah,  127,  89  Pm,  79,  fold- 
ing memorandum,  signed  by  seller  only,  sufficient. 

Miscellaneous  citations. — Wain  t.  Warlters,  Laythoarp  ▼.  Bryant,  6 
Eng.  Bui.  Gas.  255,  and  Wain  ▼.  Warlters,  Laythoarp  t.  Bryant,  note 
cited  in  6  Eng.  Bui.  Gas.  255,  not  acceesiblei 

6  Or.  408-412,  HINMAN  ▼.  WABBEK. 

Public  Lands. — Tide  Laada  Belong  to  tlie  BtaAe^  p.  411. 

Cited  in  Bowlby  vj  Sbively,  22  Or«  41fl^  30  Pac.  156,  Astoria  Ex- 
change Co.  Y.  Shiyely,  27  Or.  109,  40  Pac.  93,  Muckle  t.  Good,  45  Or. 
232,  77  Pac.  743,  and  Hume  ▼.  Bogue  Biver  Packing  Co.,  51  Or.  246, 
31  Am.  St.  Bep.  732,  92  Pac.  1068,  all  approving  and  applying  the 
rule;  City  of  Providence  t.  Comstock,  27  B.  I.  507,  65  AtL  314,  hold- 
ing ejectment^  proper  remedy  to  recover  'such  lands;  Bood  sr.  Wallace, 
109  Iowa,  8,  79  N.  W.  450,  holding  that  state  has  title  to  beds  of 
navigable  lakes. 

Disapproved  in  Caso  v.  Tof tus,  39  Fed.  7S2,  l(  L.  B.  A.  684,  stating 
that  state  only  acquires  title  to  beds  not  previously  disposed  of  by 
federal  government.  Cited  in  notes  in  22  L.  B.  A.,  N.  8.,  388,  on  right 
of  state  to  grant  tide  huids;  1  L.  B.  A.,  N.  S.,  745,  on  federal  grant  of 
land  under  navigable  water  in  terrttories;  40  LI  B.  A.  602,  on  right  of 
own-er  of  upland  to  aocoBS  to  navigable  water. 

I>eed8. — Chrant  of  Land  Adjacent  to  navigable  water  extends  only 
to  meander  lines  of  high  tide,  p.'  412. 

Cited  in  Parker  v.  Taylor,  7  Or.  445,  reaffirming  the  rule;  Shively 
V.  Bowlby,  152  U.  8.  52,  14  Sap.  Ct.  Bep.  548,  3$  L.  ed.  350,  holding 
th«t  riparian  owner  has  no  title  below  high-water  mark. 

6  Or.  412,  ALBBBBON  r.  MAHATFEY. 

Appeal.— Affidavit  of  QuallflcaiUoii  of  SnrotlM  must  be  filed  with  the 
undertaking,  p.  413. 

Cited  in  Northern  Counties  Inv.  i^n^st  v.  Header,  12  Wash.  564,  41 
Ptic.  915,  reaffirming  the  rul^.  Cited  in  note  to  67  Am.  St.  Bep.  198. 
Qin  liability  of  sureties  on  defective  appeal  bonds  or  undertakingB. 

Appeal.—^Motion  for  Leave  to  THe  New  tJndertaking  must  be  made 
before  motion  to  dismiss  based  on  defect  in  undertaking,  p.  .413. 

Overruled  in  Elwert  v.  Norton,  34  Or.  571,  51  Pac.  1098,  granting 
leave  to  file  new  undertaking  when  challenge  to  undertaking  filecl 
is  sustained. 

6  Or.  418-416,  HOBBELL  ▼.  MANNING. 
Fraud. — Complaint  must  Allogo  Tbat  Plaintiff  relied  on  tepresenta- 

tions  and  was  misled  to  his  injuty,  p.  416. 
Cited  in  Nicolai  v.  Lyon,  8  Or.  58,  applying  thi  role. 

6  Or.  417-425,  COGSWELL  ▼.  OBE0ON  ft  a  B.  OO. 
NefiM«n€e.-r~]>iity^  of  Bnginoer  Toward  F^^Mii  on  traek  and  ifskf 

assumed  by  deaf  person  thereon,  pp.  424,  425. 

Cited  in  Durbin  v.  Heinmann,  17  Or.  14,  11  Am.  St.  Bep.  778,  17 
Pac.  9,  applying  the  rule  to  a  person  neglecting  to  stop,  look  an>. 
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liflteB  befon  ecoming  traek;  JaeksoiiTiUe  et«.  By.  Oo.  t.  Ohappell, 
21  Pla.  181,  applTing  the  role  to  infirjn  person  whose  infirmity  is 
unknown  to  ear  driver;  Florida  ete.  B.  Go.  v.  Williams,  87  Fla.  420, 
20  South.  563,  stating  duty  of  blind  man  frequenting  railroad  grounds. 
Cited  in  note  in  69  L.  B.  A.  522,  550,  on  care  due  to  sick,  infirm, 
or  helpless  persons,,  with  whom  no  eontraot  relation  is  sustained. 

6  Or.  426-428,  STATE  ▼.  GILT  LEE. 

Oambling. — Sufficiency  of  Statutory  Deflnltioxi  of  Gambling  device 
as  "banking  game,"  pp.  427,  428. 

Cited  in  People  t.  Carroll,  80  Cal.  156,  22  Pae.  ISO,  State  ▼.  Hunter, 
106  La.  189,  30  South.  262,  and  In  re  Leo  Tong,  18  Fed.  256,  9  Saw. 
333,  all  approving  and  applying  the  rule.  Cited  in  note  in  17  L.  B.  A., 
N.  8.,  1211,  on  card-game  paraphernalia  aa  ''gaming  device.'* 

6  Or.  428-431,  STATE  ▼.  WILSON. 

AppeaL — ^InsnAdency  of  Eyldonco  to  Support  Verdict  is  not  a 
ground  for  error,  p.  429. 

Cited  in  Hallock  v.  City  of  Portland,  8  Or.  30,  State  ▼.  Mackey, 
12  Or.  156,  6  Pae.  648,  and  State  v.  Gardner,  83  Or.  152,  54  Pae.  810, 
all  reaffirming  the  rule;  State  v.  Powers,  10  Or.  152,  45  Am.  Bep.  138, 
not  expressing  an  opinion  on  this  point;  State  ▼.  Foot  Tou,  24  Or.  70, 
38  Pae.  1034,  sustaining  the  rule  after  an  extended  review  6f  aa- 
thoritiee;  State  v.  Hill,  89  Or.  96,  65  Pae.  520,  adding:  when  any- 
thing occurs  after  the  eause  has  been  submitted  which  tends  to  sub- 
vert justice  or  shows  that  a  fair  trial  has  not  been  had,  these  questions 
may  be  reviewed. 

Appoal-^jrudgmiBnt  can  Only  bo  Jteviowod  as  to  <}iioetloos  of  law 
apx>eaTing  on  the  record,  p.  429. 

Cited  in  State  v.  McDonald,  8  Or.  118,  applying  the  mle. 

Larceny. — ^Laying  Ownorship  of  Property  Hold  by  Partners,  p.  430. 

Cited  in  People  v.  Nunley,  142  Cal.  109,  75  Pae.  678,  and  Terri- 
tory Y.  Chaves,  6  N.  M.  460,  30  Pae.  904,  both  approving  the  mle. 

6  Or.  481-436,  BANK  OF  B.  O.  T.  PAG& 

Foieign  OoiporatioDa  axe  Prohibited  by  Statute  from  Doing  Bnsi- 
nesB  in  state  until  they  file  a  power  of  attorney,  p.  435. 

Cited  In  People  v.  Hawkins,  106  Mieh.  483,  64  N.  W.  737,  holding 
that,  in  absence  of  statutory  inhibition  foreign  corporations  may  do 
business  in  the  state;  Singer  Mfg.  Co.  v.  Graham,  8  Or.  21,  34  Am. 
Rep.  572,  holding  that  the  statute  cannot  be  construed  to  regulate 
any  foreign  corporation  not  named  in  the  title;  National  Building  etc. 
Assn.  ▼.  Brahan,  80  Miss.  417,  31  South.  841,  57  L.  B.  A.  793,  holding 
ihat  soliciting  business,  by  foreign  building  and  loan  society,  is  "doing 
businees'';  Semple  v.  Bank  of  British  Colnmbi*,  Fed.  Gas.  No.  12,659. 
3  Saw.  88,  construing  the  same  act;  Empire  Milling  k  Min.  Co.  v. 
Tombstone  etc.  Min.  Co.,  lOO  Fed.  912,  20  Morr.  Min.  Bep.  443,  up- 
holding Connecticut  statute  and  defining  "carrying  on  business." 

Distinguished  in  Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  736,  5  Sup. 
Ct.  Bep.  739,  28  L.  ed.  1139,  under  a  different  law,  also  determining 
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▼alidity  of  Btate  law  refttrieting  rigbts  of  foreign  eoorpoiatioiit  and  da* 
fining  what  amounts  to  ''doing  basinesa.'' 

Foreign  OorporationB. — Oontract  Made  Before  OompUaiice  with  state 
law  is  void,  p.  486. 

Cited  in  Dudley  ▼.  Collier,  87  Ala.  435,  18  Am.  St.  Bep.  65,  6  SonUu 
306,  and  Ehrhardt  ▼.  Boberteon  Broe.,  78  Mo.  App.  409,  both  reafibrm- 
ing  the  rule;  Washington  Nat.  Bldg.  etc.  Assn.  v.  Stanley,  38  Or. 
341,  84  Am.  St.  Bep.  793,  63  Pac.  495,  58  L.  B.  A.  816,  and  Bines  ▼. 
Yesler,  12  Or.  46,  7  ^ac.  333,  both  defining  "doing  insurance  business 
within  the  state";  Commercial  Bank  of  Vancouver  ▼.  Sherman,  28  Or. 
575,  52  Am.  St.  Bep.  811,  43  Pac.  659,  conceding  the  rule;  Katz  v. 
Herrick,  12  Idaho,  19,  86  Pac.  876,  holding  that  corporation  cannot 
sue  for  breach  of  such  contract;  Gould  Land  etc.  Co.  ▼.  Bocky  Mt. 
.  Bell  Tel.  Co.,  17  Wyo.  525,  101  Pac.  942,  holding  contract  unenforce- 
able; Northwestern  Mut.  Life  Ins.  Co.  t.  EUiott,  5  Fed.  227,  7  Saw. 
17,  approving  and  applying  the  mle. 

Denied  in  Washburn  Mill  Co.  y.  Bartlett,  8  N.  D.  146,  64  N.  W.  546, 
and  Wright  ▼.  Lee,  2  S.  D.  610,  51  N.  W.  710,  holding  that  snch  eon- 
tracts  are  not  void;  Wright  t.  Lee,  4  S.  D.  243,  65  N.  W.  933,  holding 
that  state  alone  can  question  right  of  foreign  corporation  to  do  busi- 
ness; Pennybacker  t.  Laidley,  33  W.  Ya.  570,  25  Am.  St.  Bep.  925,  11 
S.  E.  38,  holding  contracts  not  void  where  the  statute  imposes  a  pen- 
alty for  doing  business;  Kendriek  ▼.  Warren  Bros.  Co.,  110  Md.  71, 
72  Atl.  464,  where  the  statute  prescribes  a  penalty  and  expressly 
validintea  the  cootraet.  Cited  in  notee  in  d4  L.  B.  A.  318,  on  validity 
of  contracts  medo  by  foreign  corpovatione  which  have  not  complied 
wiith  statutory  requirementa;  4  L.  B.  A.,  N*  8^,  692,  on  impoeition  of 
penalty  as  affecting  validity  of  contract  by  foreign  corporation  with- 
out complying  with  statutory  conditions  of  doing  buBinesti 

6  Or.  436-487,  DONSaAK  ▼.  MUBPHT. 
Thia  caaa  has  not  been  cited. 

6  Or.  43&-440,  McCXTUtT  ▼.  fitWAOKHAMEE. 
rtandnlent  Conveyances. — ^Presnmptlon  of  Fraud  ftom  Betantloii  of 

possession  is  rebutted  by  showing  good  faith,  p.  440. 

Cited  in  Marks  v.  Miller,  21  Or.  328,  28  Pac.  15,  14  L.  B.  A.  190, 
holding  chattel  mortgage,  given  in  good  faith,  good  without  filing; 
£dwards  v.  Harben,  18  Eng.  Bui.  Cas.  67,  not  acoeeeible.  Cited  in  note 
in  24  L.  B.  A.,  N.  S.,  1154,  as  to  whether  presumption  of  fraud  flowing 
from  retention  of  chattel  by  vendor  may  b«  overeome. 

6  Or.  440-449,  SMITH  r.  OBISWOIiD. 

Evidenoe^— When  One  Party  Testlfiea  Againat  tlw  Otliar  and  the 
parties  are  entitled  to  equal  credit^  there  ia  no  preponderaaee,  p.  448. 

Cited  in  Bolston  v.  Markham,  86  Or.  116,  58  Pac  1100,  to  same  ef- 
fect. Cited  in  note  in  5  L.  B.  A.,  N.  8.,  1065,  on  jurisdiction  of  equity 
to  cancel  instrument  notwitlistanding  remedy  at  law. 
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6  Or.  440-467,  McEAT  ▼.  TBEEHAK • 

AppeaL — ^Unassigned  Errors  will  not  1>6  Bevlowed  except  when  tlie7 
go  to  the  jurisdiction  of  the  court  or  the  sufficiency  of  the  complaint 
to  state  a  cause  of  action,  p.  453. 

Cited  in  State  v.  McKinnon,  8  Or.  402,  Weissman  ▼.  Bussell,  10  Or. 
74,  Woodruff  ▼.  Douglas  County,  17  Or.  317,  21  Pac.  50,  Carver  ▼.  Jack- 
son County,  22  Or.  63,  20  Pac.  78,  and  Ex  parte  Ellis,  37  Tex.  Cr. 
543,  66  Am.  St.  Bep.  831,  40  S.  W.  276,  all  approving  and  applying 
the  rule. 

Distinguished  in  Wyatt  t.  Henderson,  31  Or.  52,  48  Pac.  701,  hold- 
ing that  contention  that  complaint  and  reply  together  admit  a  de- 
fense is  not  within  the  exception,  and  must  be  assigned  as  error. 

Appeal. — ^Findings  of  Fact  of  Court  cannot  b«  Bev lowed,  p.  455. 
Cited  in  McClung  y.  MePherson,  47  Or.  80,  81  Pac  670,  reaffirming 
the  rule. 

Public  Lands. — ^Widow  has  a  Bigbt  to  Dower  in  donation  lands 
where  husband  died  after  completion  of  residence  but  before  issue  of 
certificate,  p.  456. 

Cited  in  Love  ▼.  Love,  8  Or.  28,  following  the  rule. 

Distinguished  in  Farris  ▼.  Hayes,  0  Or.  83,  holding  that  where  four 
years'  residence  is  not  completed,  death  terminates  settler's  interest 
and  widow  and  heirs  take  directly  from  United  States. 

Explained  in  Hersberger  ▼.  Blewett,  55  Fed.  177,  178,  holding  rule 
based  on  invalid  statute  and  that  no  title  vests  in  settler  before  issue 
of  patent. 

6  Or.  457-450,  NIOOLAI  ▼.  LTON. 

Oompoeitlon  With  Qredltors. — Oonstmctlon  and  Effect  of  composi- 
tion agreement,  p.  458. 

Cited  in  Nicolai  v.  Lyon,  8  Or.  58,  second  appeal  of  same  ease  di§- 
eussing  the  same  composition  agreement. 

6  Or.  460-468,  BBUGOEB  ▼.  BT7TLEB. 

Cited  in  note  in  60  L.  B.  A.  831,  on  liability  for  damming  back 
Btream* 

6  Or.  463-465,  WETMOBE  ▼.  IffULTNOMAH  OOUNTT. 

Cited  in  note  in  23  L.  B.  A.  278,  on  constitutionality  of  provision 
for  deduction  of  debts  from  credits  or  other  property. 

6  Or.  465-460,  ZSOK,  IN  BE. 

District  Attomey^-Bijtht  to  Fee  for  Foreclosing  school  land  mort- 
gage, pp.  466-460.  ^ 

Cited  in  Moore  t.  Frasier,  15  Or.  638,  16  Pac.  870,  referring  to  the 
case  in  discussion  and  stating  effect  of  foreclosure  of  school  mortgage. 

Distinguished  in  Hazard's  Appeal,  0  Or.  367,  the  state  not  being 
interested  in  the  suit. 
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6  Or.  469-471,  I80N,  IN  B& 

District  Attorneys. — ^Action  oiii  Official  Bond  is  not  for  penalty  or 
forfeiture  entitling  district  attorney  to  ten  per  cent  of  the  amount 
recovered,  p.  471. 

Cited  in  Smith  t.  Collins,  48  Kan.  262,  263,  81  Pac.  1059,  holding 
that  action  on  forfeited  recognizance  most  be  brought  in  county  whera 
iti  f orfeitora  occurred. 
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BEPORTS  OF  CASES 
nfcnaunivis)  m 


THE  SUPREME  COURT, 


JANFAET  TERM,  1879. 


JOHN  W.  GREENWOOD  and  ELIZA  SMITH,  Appel- 
laat^  V.  MARY  CLINE  and  OLIVE  ITEWSOM, 
Respondenta. 

Will — Undue  Influence — Pbesuicftions. — Where  a  will  ia  shown  to 
hfliTe  been  duly  eocecnted,  the  law  presumes  oompeiteDcy  in  the  testa- 
tor, and  that  it  contains  his  unrestrained  wishes  in  the  dispo^itioif 
of  his  property;  but  these  presumptions  may  be  disputed. 

iDEic-^iyHAt  VBQ99  SumooERT  TD  SeT  W^  AraE>s.--rTVhat  constitutes 
fraud  and  undue  influence  are  questions  that  must  depend  on  th^ 
circumstances  of  the  case.  They  are  in  their  nature  inquiries  which 
can  not  be  referred  to  any  general  rule.  Where  an  arbitrary  and 
unjust  will  is  made  in  favor  of  one  occupying  a  relation  of  confi- 
dence towards  the  testator,  and  who  might  haye  influenced  his  mind, 
slight  evidence  that  he  did  exercise  his  power  may  suffice  to  inval- 
idate the  will.  It  is  the  duty  «f  one  occupying  such  a  relation  to 
disabuse  the  testator's  mind  of  ax^  false  impressions  he  may  have 
concerning  others  entitled  to  his  bounty,  and  the  omission  to  do 
so  may  afford  ground  for  imputing  to  him  undue  influence. 

imoc— CSnouiisTAKCBS  Indicating  Undue  Iitfluekcb. — Where  the 
estate  was  largs  alid  was  bestowed  upon  one  daughter  to  the  exolu- 
sion  of  other  children  having  equal  claims  upon  the  testator's 
bounty,  the  favored  daughter  was  alone  present  when  the  will  was 
executed,  and  the  transaction  was  kept  a  secret  from  the  other 
children ;  the  testatrix  sustained  relations  of  confidence  towards  the 
beneficiary  under  the  will,  and  during  such  relation  became  imbued 
with  groundless  suspiciop  and  aversion  towards  a  son,  with  whom 
she  had  fomierly  lived,  and  whom  she  had  misled;  while  in  her 
last  sickness  she  made  latge  donations  to  the  legatee  in  money, 
and  one  day  before  her  death  executed  a  power  in  favpr  of  the 
legatee's  attorney  to  cancel  a  mortgage  which  she  held  against  the 
•l^atee;  these  transactions  and  the  approaching  death  of  the  testa- 
trix were  kept  secret  from  the  other  children :  Held,  that  these  cir- 
cumstances were  indicative  of  frauid  and  imdue  influence. 
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IxxEM. — ^Unusual  Clauses  and  Precautions. — Where  the  will  recited 
that  the  testatrix  was  ''not  under  any  restraint  or  the  influenea 
or  representationa  of  any  person/'  and  thei  o^iAcatee  of  two  phy- 
sicians were  procured  to  the  effect  that  the  testatrix  was  of  "aound 
mind  and  perfectly  competent  to  make  a  will" — the  excluded  heirs 
having  no  knowledge  that  a  will  was  to  he  made,  and  never  having 
ahpwn  any  interest  in  the. distribution  of  the  estate:  .  HeI4»  that 
8u$h  i^ital  kiJL  certiflisal^  Indicated  a.  conedousnest  •f  «u4pictoii 
that  is  inconsistent  with  honest  motives,  and  lead  to  a  stupieioB 
against  the  integrity  of  ^e  will. 

Idem.— Spiritual  Communications. — Where  the  testatrix,  prior  to  the 
execution  of  the  will,  accompanied  the  legatee,  a  daughter,  to  m 
spirituaseance  at  the  house  of  the  legatee's  attorn^,  where  a  pra- 
tended  letter  was  read  from  the  deceased  iiusband  of  tho  testAtriz, 
warning  her  against  her  son,  and  advising  her  to  ''fix"  her  property 
so  that  he  should  not  get  it:  Held,  that  these  facts  were  evidence 
of  an  attempt  to  unduly  influence  the  testatrix  fai  the  dispositioa 
of  her  property  by  will,  and  went  to  impeach  the  will. 

Appeal  from  Clackamas  County.    The  faets  aie  stated  in 

the  opinion. 

Thayer  A  WiUiams,  /.  A.  atrattan  md  Wm.  H.  HotmeB, 

ioT  appellant 

» 

Mallory  &  Shaw,  and  0.  W.  Lawson,  for  respondents. 

By  the  Court,  Pmm,  J. : 

This  suit  was  brought  in  the  counly  court  of  Marion  ccnm- 
ty,  to  set  aside  a  will  made  by  Mrs.  Elizabeth  Greenwood,  on 
the  ground  that  she  was  of  unsound  mind  when  the  will  i^^as 
executed,  and  that  it  was  procured  through  fraud  and  undue 
influence  of  the  respondents,  Mary  C.  Cline  and  her  daugh- 
ter, Mrs.  Olive  NewscMn.  The  will  was  executed  on  the 
twelfth  day  of  October,  1872,  and  the  testatrix  died  on  Aug- 
ust 9, 1875.  She  was  sixty-two  years  of  age  at  the  date  of  the 
will,  and  sixty-four  when  she  died.  At  the  time  the  will  was 
made  she  had  three  children  living:  Mrs.  Cline,  the  eldest, 
about  forty-f our  years  of  age ;  Mrs.  Eliza  Smith,  thirty-seven 
years  of  age;  and  John  W.  Greenwood,  tiie  youngest  of  the 
family  living,  about  thirty-five  years  of  age.  The  will  he- 
queathed  to  Eliza  and  William,  the  appellants,  one  hundred 
dollars  each,  and  to  Olive  Ney^som,  the  granddaughter  of  the 
testatrix,  eighty  acres  of  land,  and  the  residue  of  the  estate  to 
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Mrg.  Maty  Clhie.  The  wli<^  estate  was  mxrth^  at  tbat  time, 
aboQt  twenty-Biz  thousand  dollan.  Shoi^y  after  the  death 
of  the  tefitatrix  tiie  will  wa»  duly  admitted  ta  probate,  in  eom- 
mon  form,  and  theexdoutors  having  dnlj  qualified  proceeded 
to  administer  upon  said  estate,  and  thereafter,  in  Auguat^ 
1876,  made  their  report  for  final  aettl«nent,  after  giving  the 
usual  netioe  required  by  law.  Thereupon  appellants  filed 
their  petition,  setting  forth  that  said  testatrix  at  the  time  of 
making  her  said  will  ^as  not  of  somid  ,mind;  GRiat  in  oonse- 
quenoe  of  old  age  and  other  causes  her  mind  was  seriously 
impaired  and  shattered,  her  memory  destroyed,  and  that  she 
was  incapable  of  exercising  any  judgment  whatever.  That 
her  mental  condition  was  sudi  that  die  was  easily  persuaded 
in  her  course  of  conduct;  and  ibat  her  attempt  t6  make  and 
execute  the  will  and  dispose  of  her  estate  in  the  nuumer  there- 
in provided,  was  the  result  of  undue  influence  exercised  upon 
her  by  the  said  Mary  dine  and  Olive  ^Jewsom,  or  other  par- 
ties acting  for  them  or  in  tb^ir  interest,  and  that  the  same 
was  not  in  fact  the  will  of  said  Elizabeth  J.  Gre^iwood.  Be- 
spondents  joined  issue^  denying  all  the  above  chai^ges,  and 
affirming  the  capacity  and  competency  of  the  testatrix.  All 
the  testimony  except  two  depositions  baving  been  taken  orally 
before  the  county  court  and  reported  in  short-hand,  the  cause 
was  ffulHnitted  and  decided  in  favor  of  tbe  contestants — ^that 
court  holding  that  notwithstanding  the  testatrix  had  testa- 
mentary capacity,  the  will  was  executed  under  undue  influ- 
ence. The  cause  was  then  appealed  to  the  circuit  court  Upon 
bearing  before  that  court  the  judgment  of  the  county  court 
was  reversed.  Whereupon  the  contestants  have  appealed  to 
this  court 

In  examining  the  testimony  bearing  upon  the  mental  con- 
dition of  the  testatrix  during  the  last  years  of  her  life,  em- 
bracing the  time  at  which  the  will  was  executed,  it  appears 
that  in  1866  the  testatrix  had  a  seven  attack  of  paral^s, 
from  the  effects  of  which  she  never  fully  recovered.  That 
her  memory  became  defective;  that  she  could  not  tell  who 
"was  working  for  her;  that  she  would  lease  a  piece  of  land 
one  day  and  the  next  day  could  not  remember  it,  and  would 
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ask  the  e»iae  questions  oveir  repeatedly  at  short  inteiyala.  ICr. 
fiedfield,  in  his  vBluaMe  vrork  on  wills,  pp.  94  and  .95,  in 
speaking  of  this  sabjedv  ^7^i  '^The  loss  of  memory  is  one 
of  the  earliest  and  sarest  indications  of  the  approach  of  men- 
tal infirmity/' 

Dr.  Cusio,  a  witness^  saja  that  sometimes  the  testatrix  was 
TTGry  despondent,  and  in  many  respects  different  from  the  msr 
jorily  of  people;  that  at  times  tfaeie  was  sOme  d^g;ree  of  meor 
tal  obliquity.  Dr.  Pej^ton,  a  witness,  who  met  her  frequently 
while  attending  upon  her  late  husband  and  her  youngest  son 
in  their  last  sidoiessy  says:  ^'Hst  omditioD  seemed  to  be 
that  of  impaired  mental  pow^ra''  He  aldo  states  that  her 
husband  directed  his  attention  to  the  fact  that  her  mind  was 
not  what  it) had  been.  Sarah  Buxton,  another  witness,  says 
of  her:  ^^er  eyes  had  a  dead  expression,  and  her  manner 
was  sometimes  like  that  of  an  intoxicated  person."  J.  IC 
BJagey,  a  witness,  says  that  '^e  noticed  her  acting  yery  pe- 
culiar" in  her  conveonations;  that  she  wenld  stop  beloie^she 
had  completed  the  remarks  she  was  making^  and  '^ever  re- 
sume the  subject  or  refer  to  it  again."  He  noticed  this  pe- 
culiarity about  1872.  Hardin  MeAlliater,  a  witaess,  de- 
scribed her  as  absentminded.  He  noticed  her  on  <me  oceaps- 
ion,  after  she  Was  attacked  by  paralysis,  that  while  lying  in 
bed  she  would  imitate  the  actions  of  a  person  examining  and 
breaking  something  in  pieces  which  she  held  in  her  hand,  pre- 
tending that  she  had  a  piece  of  quartz,  which  she  was  break- 
ing up  and  examining  for  gold.  This  witoess  also  testifies  as 
to  her  disposition  to  yield  her  opinion  to  those  with  whom  she 
talked.  He  says  Ae  was  in  the. habit  of  talking  a  great  deal 
about  stock;  and  if  she  thought  a  great  deal  of  a  certain 
horse,  and  you  would  say  another  horse  was  a  finer  one,  she 
would  side  with  you,  and  conclude  that  it  was  a  finer  horse. 
A  witness,  Caleb  Chapman,  testifies  that  on  one  occasion, 
while  the  testatrix  was  going  frotn  Salem  to  Howell's  Prairie 
alone,  she  became  turned  around  in  the  road,  and  was  coming 
back  to  Salem  without  knowing  it  when  he  met  her.  Another 
witness,  Mary  Sappingfield,  describes  her  as  appearing  to  be 
^'in  a  kind  of  worry."    Wilmot  Scott,  a  witnesB^  who  had 
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liTi^d  M  CSinia-ft  aAvllilei  and  Afterwards  aliased  i^itbtbe  teBtB<* 
trix»  sayb  tbat  tlie  winter  lie  was  thexe  abe  didn't  .appear  to  • 
ever  laugh  or  be  cheerful ;  that  she  did  not  pay  any  attention 
to  ^lier  hjousework  or  anything  that  waa  going  on,''  She  told 
witneae  it  ^waa  itom  the  effect  of  her  head ;  that  her  head 
was  hurt  from  the  eff^  of  a  buggy  running  down  hill  with 
her."  This  witness  also  testifies  that  she  said:  ^They  all 
told  her  that  she  (testatrix)  was  not  right"  Deles  Jeffer* 
aon^  another  Witness,  tsstifito  that  about  the  year  1870  Mrs. 
Cline,  the  principal  beneficiary  under  t^he  will,  told  him  that 
her  mother's  mind  was  not  quite  dear,     . 

These  are  brief  references  to  the  testimony  of  such  wit^ 
nesses  as  were  old  neighbors  and  intimate  acquaintances  of 
the  testatrix.  Many  of  them  are  agjdd  persons,  and  had  been 
intimately  acquainted  with  her  for  thirty  years.  Their  ofin^ 
ions  in  relation  to  the  mental  condition  of  the  testatrix  are  of 
paraniount  importance,  because  they  are  accompanied  with 
a  statement  of  the  facts  upon  which  tbey  are  founded.  They 
have  undertaken  to  relate  the  conduct,  maimers,  bearing,  con- 
versation,  a^ppeaninoe  and  acts  of  the  testatrix,  from  which 
their  impressions^  of  her  mental  unsoundness  were  formed ; 
and  such  opinions  are  entitled  to  more  wei^t  than  the  mere 
opinion  of  witnesael^  who  do  not  give  the  facts  upon  which 
their  opinions  are  based. 

Mr.  Bedfidd  says  that  ^'testimony  to  establish  partial  or 
general  insanity  should  oome^  as  far  as  practicable,  from 
those  persons  who  have  had  extensive  opportunity  to  observe 
the  conduct,  habits  and  mental  peculiarities  of  the  person, 
whose  mental  peculiarities  are  brought  in  questicHi,  extending 
over  a  considerable  length  of  time  and  reaching  ba<^  to  a 
period  anterior  to  the  date  of  the  malady."  (1  Sed.  on 
Wills,  136,  187.) 

The  respondents,  to  rebut  the  evidence  heretofore  tending 
to  show  the  mental  unsoundness  of  the  testatrix,  have  intro> 
duced  another  dass  of  witnesses,  among  whom  are  many  of 
the  leading  business  men  of  the  city  of  Salem,  who  had  had 
some  acquaintance  with  the  testatrix  and  occasional  business 
transactions  with  hen  They  are  men,  not  only  of  intelligence 
but  of  high  standing  and  character,  and  their  evidence  is  en- 
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titled  to  oansideiratioii.  Among  them  are  Asa  and  David  Me- 
CuUy,  J.  H.  Alberts,  A.  W.  Kimiey,  E.  N.  Coote,  Dr. 
Weatherford,  and  othera  These  gentlemen  were  aeqnainted 
with  the  testatrix— some  of  them  for  several  years.  They  are 
men  engaged  in  business  in  the  city  of  Salem.  She  resided 
on. a  farm  in  HoweU's  Prairie,  several  miles  away,  and  they 
met  her  occasionally  when  she  came  to  town  on  business.  la 
their  opinion  she  was  of  sound  mind  and  sufficient  mental  ca- 
pacity, so  far  as  they  had  observed,  to  transact  her  own  busi- 
ness  and  understand  ordinary  business  affairs. 

The  business  transactions  referred  to  by  the  witnesses  were 
very  plain  transactions,  which  called  for  the  exercise  of 
neither  judgment,  foresight,  prudence,  information  nor  memr 
ory.  The  routine  of  drawing  her  dividends  when  due^  on  the 
P.  T.  company  stock,  was  very  simple.  Her  transactiona  with 
Mr.  Alberts  were  of  a  similar  nature.  Mr.  Kinney  says: 
''She  was  very  tedious  to  do  business  with ;  it  took  a  good  deal 
of  time.  I  think  her  mind  was  sound,  but  she  was  qnite  an 
old  lady  and  was  in  quite  poor  health." 

It  will  be  unnecessary  to  notice  this  branch  of  the  evidence 
any  farther,  as  it  was  conceded  in  the  alignment  that  the  tes- 
tatrix had  sufficient  mental  capacity  to  make  a  will  if  allowed 
to  exercise  her  own  unbiased  judgment,  free  from  undue  in- 
fluence. But  it  wks  daimed  that  the  testatrix  was  old  and 
in  feeble  health;  that  her  mind  was  weak  and  impaired  to 
such  an  extent  that  she  was  infirm  of  purpose  and  easily  per- 
suaded and  influenced  in  her  conduct  by  any  one  possessing 
her  confidence. 

Dr.  Francis  Willis,  a  person  of  great  name  as  connected 
with  mental  disorder,  defines  the  difference  between  an  un- 
sound mind  and  a  weak  one  as  follows:  ^^A  sound  mind  is 
one  wholly  free  from  delusion.  Weak  minds  only  differ 
from  strong  ones  in  the  extent  and  power  of  their  faculties. 
An  unsound  mind  is  marked,  on  the  contrary,  by  delusion,  by 
an  apparent  insensibility  to  or  perversion  of  those  feelings 
which  are  peculiarly  characteristic  of  our  natnra"  (1  Eed- 
field  on  Wills,  78  and  79.) 

On  May  28,  ISdO*,  William  Qreenwood,  8r.,  the  hnaband 
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of  the  testatrix,  died  possessed  ei  a  oonsiderable  estate^  wMdi 
was  equally  dividMl'betweeD  his  ehildren*  They  were  three 
in  number:  Mrs.  Mary  Cline,  tiie  eldest^  Mrs.  Eliza  Smithy 
and  John  W.  Ghi^eenwood,  the  yotmgest  of  the  three.  They 
were  grown  at  that  time,  and  each  of  them  had  a  family.  The 
win,  as  has  already  been  stated,  was  executed  after  thi^  on 
the  twelfth  day  of  October,  1872.  At  that  time  Mis.  Ciine 
had  a  husband,  and  was  in  business,  bat  not  in  affluent  cir- 
cumstances. Her  daughter  Olive  was  married  to  John  New- 
som,  a  man  in  prosperous  circumstances.  Mrs.  Smith  had  a 
large  family  of  children,  seven  in  all ;  several  of  whom  were 
small.  At  that  time  she  was  in  reduced  cireomstanoes,  her 
husband  having  been  broken  up  a  diort  time  before.  The  te»- 
tatrkc  knew  their  cireomstances.  They  were  then  keeping 
boarders  £or  a  living  and  residing  in  Umatilla  c6un^.  Eight 
months  after  the  eaoecution  of  the  will  the  husband  of  Mrs. 
Smith  died.  John  W.  Greenwood  was  a  thrifty  farmer  and 
a  married  man,  his  wife  being  the  sister  of  John  Newsom, 
the  son-in-law  of  Mrs.  Cline.  The  three  children  had  shared 
equally  in  their  father's  estate,  Mrs.  Cline's  portion  being 
represented  by  the  half  of  a  lot  and  brick  building  in  Salem 
— at  that  time  having  bought  the  other  half,  she  owned  Ihe 
entire  property,  and  was  in  receipt  of  an  income  from  it 

At  the  time  the  will  was  executed  the  estate  of  the  testa* 
trix  was  quite  large,  amounting  to  twenty-six  thousand  dol- 
lars. 

The  testatrix  and  her  son  William  were  co-administrators 
upon  the  estate  of  William  Qreenwood,  which  was  settled  up 
about  ii:iB  year  1870. 

In  the  years  1869-1870  John  W.  managed  the  farm  of  his 
mother,  and  the  profits  of  her  share  in  the  crops  for  those 
years  amounted  to  five  thousand  dollars.  In  1871-72  Mrs. 
Greenwood  managed  the  farm  herself.  After  the  death  of 
the  husband  of  the  testatrix,  Mrs.  Cline  and  her  husband  re- 
sided in  Salem  for  several  years,  she  being  engaged  in  the 
millinery  business.  About  1870  she  moved  to  Kalama,  where 
she  resided  until  about  August,  1873,  at  which  time  she 
moved  upon  the  farm  of  the  testatrix,  and  resided  with  her 
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luitil  her  death.  Prior  to  the  e:iecuti<m  of  lUe  will  ihet  tetta- 
trix  wit>te  to  Mra  Cliae  to  ineet  her  in  Saltan  th«t  she  wished 
to  see  her  on  important  business;  but  widiout^  as  Mrs.  Oline 
states,  disdoftmg  the  nature  of  the  businesa  Mrs*  dine 
caiHe  to  Saleon  as  l^quested,  when  she  met  her  mother,  and 
was  present  at  the  execution  of  the  wilL  The  circomstanoes 
attending  the  tronsajdtion  will  be  presently  referred  to. 

Dr.  Biehardson  tesdfi.ee  that  Mrs.  Greenwood  came  to  bis 
office  in  company  with  Dr.  McCurdj  on  the  twelfth  of  Oc- 
tober, 1872,  and  that  they  examined  her  with  refer^ice  to  her 
sanity,  and  gave  her  a  certificate  to  the  effect  that  she  was  of 
sonnd  mind,  and  eonipetent  to  make  a  will.  He  Iremembered 
but  little  of  what  oocnriKd — recognized  his  signatune  to  the 
certificate,  and  this  was  about  all  he  knew<of  the  transactioiL 
The  examination  of  the  testatrix  was  very  short,  and  he  could 
not  remember  the  questions  asked  her.  He  remembers  that 
she  gave  as'a  reason  for  making  the  will  as  i^e  proposed,  thai 
the  other  children  had  already  had  more  than  their  propor- 
tion of  the  property. 

Mrs.  Smith  testifies  that  her  mother  was  a  little  hard  to 
get  along  with  at  tinies,  but  was  always  good  to  her;  that  she 
never  saw  her  but  once  after  they  moved  to  Umatilla,  and 
that  was  when  she,  the  witness,  came  down  to  get  her  child 
doctored ;  that  her  mother  was  stopping  at  Mrs.  Cline's  at 
that  time,  on  the  place  that  had  f  onnerly  been  given  to  her 
brother  William ;  that  the  witness  stopped  at  her  brother  Wil- 
liam's during  that  visit,  and  her  mother  came  there  to  see 
her ;  that  the  last  time  she  saw  her  mother  was  at  Chappel's 
on  her  father's  old  place,  the  day  before  she  returned  to  XJnia* 
tills  ;•  that  she  told  her  mother  that  she  was  going  to  leave 
next  day,  and  never  expected  to  be  there  again ;  and  her 
mother  said  she  would  get  in  the  hack  next  day  and  go  to 
Salem  with  her ;  but  when  the  hack  came  alcmg  she  was  not  in 
it,  and  witness  never  learned  why  she  did  not  come;  that 
while  her  mother  was  living  with  her  <m  the  place  Mrs.  Cline 
tried  to  persuade  her  to  go  to  Salem  and  live  with  her,  and 
on  one  occasion  went  out  in  the  Silverton  stage  to  her  mother^s 
place;  and  told  her  mother  that  their  f  athei^s  s|>irit  rode  out 
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with  her,  and  talked  ivith  her,  and  wanted  her  mother  to  move 
to  Salem  and  live  with  her,  Mrs.  dine. 

William  J.  Ghieenwood  liyed  with  his  parents  nntil  a  dioiBt 
time  after  he  was  married,  when  he  went  npon  a  piece  of 
land,  a  part  of  his  mother's  donation  claim.  After  his  father's 
death  he  lived  wilih  his  mother,  and  took  charge  of  her  affairs 
mitil  1870;  Mrs.  Cline  was  living  in  Salem  then;  William 
testifies  that  every  time  his  mother  oame  to  town  she  would 
get  the  idea  that  a  final  settlement  of  his  father's  estate  could 
be  made  in  six  months,  and  it  would  take  him  some  time-  to 
convince  her  that  it  could  not  be  done ;  that  she  would  be  all 
right  then  until  she  would  make  another  visit  to  Salem ;  that 
she  always  visited  Mrs.  Cline  when  Ae  came  to  town.  After 
William  was  married  he  talked  of  moving  east  of  the  moun- 
tains, but  his  f  aliier  and  mother  were  opposed  to  his  doing 
so,  and  told  him  if  he  would  settle  on  the  eighly-acre  tract  on 
the  prairie  they  would  give  it  to  him ;  it  was  unimproved.  He 
went  upon  this  land  and  improved  it,  and  remained  there  un- 
til 1872,  when  his  mother  oame  to  him  and  told  him  she 
wanted  it  back  again.  He  told  her  she  could  have  it  back  if 
die  wanted  it.  He  had  fenced  it  and  set  out  an  orchard.  He 
told  her  he  wanted  five  hundred  dollars  for  the  improve- 
ments ;  she  said  that  was  too  mudu  The  land  was  worth  at 
that  time  about  four  thousand  dollars.  He  also  testifies  to 
the  same  circumstanoe  spoken  of  by  Mrs.  Smith  in  reference 
to  Mrs.  Cline  going  out  to  the  place  and  telling  his  mother 
that  her  father's  spirit  rode  out  with  her  in  the  stage,  and 
wanted  their  mother  to  go  to  Salem  and  live  with  Mrs.  Cline ; 
that  his  mother  appeared  serious  over  the  matter.;  that  she 
and  Mrs.  dine  went  off  together ;  that  every  time  his  mother 
went  to  Salem  Mrs.  Cline  would  try  and  get  her  to  come  and 
live  with  her. 

While  it  is  conceded  by  the  contestants  that  the  testatrix 
had  sufficient  mental  capacity  to  make  the  will  if  allowed  to 
exercise  her  own  judgment,  free  from  all  improper  inter- 
ference they  claim  that  it  appears  from  tiie  evidence  that  she 
was  old  and  feeble;  that  her  mind  was  weak  and  impaired 
to  suflh  an  extent  that  she  was  easily  persuaded  and  in- 
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fluesced  in  her  conduct  by  any  one  possessing  her  confidence. 
And  that  the  attempt  to  execute  the  will  in  questicm  and  dis- 
tribute the  property  as  therein  provided  was  entireiy  the  re- 
sult of  undue  influence  exercised  upon  her  by  her  daughter, 
Mrs.  Cline,  and  her  granddaughter^  Mrs.  Newsom,  the  bene- 
ficiaries of  the  will,  and  other  parties  actdng  in  their  inter- 
est 

When  a  will  is  shown  to  have  been  duly  executed,  tiie  law 
presumes  competency  in  the  testator,  and  that  it  contains  his 
unconstrained  wishes  in  regard  to  the  dispoeition  of  his  prop- 
erty. But  this  presumption  may  be  rebutted  by  showing  that 
it  was  obtained  by  fraud  and  impoeition  practiced  on  the  tes- 
tator, or  undue  influend^. 

^^What  constitutes  undue  influence  is  a  question  which 
must  depend  veiy  much  on  the  circumstances  of  each  case. 
It  is  in  its  nature  one  of  those  inquiries  which  can  not  be  rer 
ferred  to  any  general  rule.''  (11  Harris,  375;  2  Leading 
Cases  in  Eq.,  1271.) 

While  '4t  is  always  allowable  to  employ  argument^  per- 
suasion or  even  importunity  to  induce  one  to  do  that  from 
which  no  rule  of  law  or  morals  bids  him  to.  refrain  ;'*  yet  "if 
wheie  a  legatee  obtains  a  preferenee  by  a  false  statement  con- 
ceming  one  who  has  a  legal  or  paramount  claim  on  the  testa- 
tor's bounty,  there  is  a  palpable  fraud  which  avoids  the  be- 
quest."    (2  Leading  Cases  in  Eq.,  1273.) 

It  is  laid  down  by  the  author  of  the  Notes  in  Leading 
Cases  in  Equity  that  ^%e  weight  of  authority  aooordingly  is 
that  although  the  mere  existence  of  a  confidential  relation 
does  not  shift  the  burden  of  proof ;  yet  where  the  will  is  one 
which  the  testator  could  not  make  consistently  with  the  claims 
of  duty  and  affection,  and  therefore,  presumably  would  not 
have  made  if  he  had  been  left  to  the  dictates  of  his  own  judg- 
ment, the  bequest  should  be  pronounced  invalid,  unless  some 
evidence  is  adduced  which  overcomes  the  unfavorable  in- 
fluence arising  on  the  face  of  the  transaction."  (2  Leading 
Cases  in  Eq.,  1275;  Meek  v.  Peery,  36  Mi&  196;  Harvey  «. 
Svllens,  46  Mo.  146 ;  Brand  v.  Pratt^  18  Pick ;  Morrig  v. 
Stokes,  21  Ga.  662 ;  16  Vermont,  835 ;  TyUr  v,  Oardner,  85 
N.  Y.  664,  669.) 
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\yiiile  the  above*  doctrine  maj  be  a  little  too  strong  we 
think  ^^it  is  dear  that  where  au  arbitrary  and  unjust  will  is 
made  in  favor  of  one  occupying  a  relation  of  special  confi- 
dence vrho  might  have  influenced  the  testator's  mind,  slight 
evidence  that  he  did  exercise  his  power  may  suffice  to  invali- 
date the  will/*  (Coleman  v.  Bobertsan,  18  Alieu  84;  Harvey 
V.  StUlins,  46  Mo.  147;  Harrell  v.  Harrell,  1  Dnvall,  203; 
Patterscm  v.  Patterson,  6  Ar.  B.  63 ;  Tyler  v.  Gardner,  35  N, 
Y.  669.) 

It  is  said  that  ^^frand  aixd  undue  influence  are  not  ordi*- 
narily  susceptible  of  direct  proof,  and  in  a  majority  of  cases 
can  only  be  inferred  from  the  nature  of  the  transaction  or 
from  the  relations  of  the  parties  to  each  other.  In  Marsh  v. 
Tyrrel,  Sir  JcAin  NichoU  said:  "The  ground  for  imputing 
it  must  be  looked  for  in  the  conduct  of  the  parties  and  in  the 
documents  rather  than  in  oral  evidence.  The  necessary  in- 
f erances  to  be  drawn  frcmi  that  conduct  will  afford  a  solid  and 
safe  basis  for  the  judgment  of  the  court'* 

In  New  York  "the  fact  that  the  donor  was  brought  before 
the  execution  of  the  instrument  to  a  state  of  causeless  alarm 
as  to  the  condition  of  his  property,  and  groundless  suspicion 
against  the  members  of  his  family,  was  held  to  be  a  circum- 
stance indicative  of  imdue  influence.'' 

It  becomes  'necessaiy  to  look  into  the  documents^  the  rela- 
tion of  the  parties  to  each  other,  and  the  oircnmstances  sur- 
rounding the  whole  transaction,  in  order  to  ascertain  whether 
there  exists  any  grounds  for  imputing  fraud  and  undue  in- 
fluence in  the  execution  of  the  will. 

The  testatrix  was  an  old  woman  in  feeble  health,  with  a 
mind  weak  and  impaired  to  such  an  extent  that  she  was  easily 
])eisuaded  and  influenced  by  those  possessing  her  confldence. 
She  had  a  large  property,  amounting  in  value  to  twenty-six 
thousand  dollars,  all  of  which  she  bequeathed  to  her  dau^ 
ter,  Mary  Cline,  and  to  her  granddaughter,  the  daughter  of 
Mrs.  Cline,  except  two  hundred  dollars,  whidi  she  gave  to  the 
other  two  children,  to  keep  them  "from  breaking  the  will." 
After  the  death  of  her  husband  she  and  her  son  William  were 
co-administrators  upon  his  estate,  which  was  duly  setded  up 
according  to  law.    For  two  years  after  the  death  of  her  hua- 
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band  William  saperintended  and  managed  ber  farm  and 
bofliness  for  her,  and  the  crops  of  tfaoee  two  years  brought  five 
thousand  dollars.  Up  to  the  time  that  she  comm^ioed  to  re- 
side with  the  !New8oms  and  Clines  she  was  on  good  terms 
with  William  and  her  daughter  Eliza.  After  that  she  be- 
came distrustful  of  them,  and  especially  of  William.  Prior 
to  and  at  the  time  the  will  was  executed  she  resided  with 
John  Newsom,  the  son-in-law  of  Mrs.  Cline,  and  from  about 
the  time  the  will  was  executed  up  to  her  death,  with  Mrs. 
Cline.  Between  these  two  families  on  one  side  and  William 
and  Eliza  on  the  other  there  was  bitter  enmitjr. 

At  the  time  of  the  execution  of  the  will  the  relation  be- 
tween the  testatrix  and  Mra  Cline  was  one  of  unusual  confi- 
dence. Prior  to  the  execution  of  the  will  the  testatrix  had 
visited  Mrs.  Cline  twice  at  Kalama,  in  Washington  Terri- 
tory, remaining  one  time  two  or  three  weeks  and  the  other 
five  or  six  weeks.  And  from  all  the  evidence  bearing  upon 
this  point  we  infer  that  the  will  was  executed  shortly  after 
this  last  visit 

According  to  the  testimony  of  Mrs.  Cline  she  was  sent  for 
to  Kalama,  in  order  that  she  alone  of  all  the  children  should 
be  present  when  the  will  was  executed.  William  had  been 
expelled  from  the  eighty-acre  tract  of  land  given  him  by  the 
testatrix  when  a  boy,  for  no  assigned  cause  except  that  she 
wanted  it  herself,  and  she  had  let  Mrs.  Cline  have  it  free 
from  rent.  She  loaned  Mrs.  Cline  three  thousand  dollars  in 
money,  keeping  die  transaction  a  secret  from  the  other  chil- 
dren and  neighbors,  which  loan  became  in  effect  a  gift  And 
yet  about  this  time  she  was  beard  by  some  of  the  witnesses  to 
express  fears  of  coming  to  want,  and  said  she  was  ''as  poor  as 
she  could  be."  The  will  itself  is  not  only  an  unusual  one  as 
to  the  distribution  made  of  the  property  of  the  testatrix,  but 
unusual  and  extraordinary  as  to  some  of  its  recitals,  one  of 
which  is  as  follows:  '^I,  Elizabeth  Greenwood,  being  of 
sound  and  disposing  mind,  and  not  under  any  restraint  or  the 
influence  or  repreeentation  of  any  person  whatever,"  etc 

The  procuring  of  tihe  certificates  of  two  physicians  attadied 
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to  the  will  to  liie  effect  that  they  have  ezdmined  the  testatrix 
and  find  her  in  all  respects  in  good  health  and  of  Bound  mind, 
and  ^^peifectly  competent  to  make  her  will^ ''  is  an  nnnsual 
cireunostance  in  the  execution  of  sudi  an  instrument  In 
Twine's  ease  (Ahridgtnent  of  Coke'a  Bep.  62)  it  was  held 
that  a  dause  in  a  deed  that  it  was  made  honestly,  truly,  and 
bona  fide,  was  an  tmusual  clause^  which  lead  to  a  suspicion 
against  the  int^rity  of  the  instrument. 

In  Taylor  v.  Taylor,  8  Howard  188,  the  court  took  a  simi- 
lar view  of  sudi  a  clause  in  a  deed,  holding  that  sudi  an  un- 
usual clause  indicated  an.  '^apprehension  or  conseiouflnesa  of 
suspicioaf  that  ia  inconsistent  with  honest  motives,  and  that 
''suapieioDS  and  surmises"  on  the  part  of  those  participating 
in  the  transaction  were  the  ofispring  of  ck>Id  calculation  and 
of  the  eompunadons  visitings  that  wait .  on<  contemplated 
wrong.  In  this  case  the  transactions  betweein  Mrs.  Cline  and 
the  teetratrix  are  not  only  unusual  in  many  respects,  indicat- 
ing '^apprehaision''  and  a  '^consciousnesa  of  soiipicion^''  but 
snch  apprehensions  are  risplieatedly  avowed. 

Neither  Williani  nor  £li2a  knew  that  a  will  would  be 
made«  Neither  had  shown  any  disposition  to  control  the  tes- 
tatrix in  the  disposition  of  her  property;  and  yet  it  appears 
that  the:''appreh9ension0"  were  so  great  that  doctors  were  hired 
to  certify  that  the  testatrix  was  ^'perf  ectly  competent  to  make' 
her  will ;''  and  under  this  apprehension  two  thousand  dollars 
were  obtained  £poin  the  testatrix,  and  an  attempt  was  made  to 
obtain  four  thousand  dollars  more,  to  be  used  in  ^'fighting  for 
the  will." 

According  to  Mrs.  Oline's  testimony  she  made  a  two  days 
journey  here  from  Kalama,  at  the  request  of  the  testatrix,  to 
be  present  at  the  execution  of  the  will.  But  when  she  met  her 
mother  on  the  street  in  Salem,  and  was  informed  that  she  was 
going  to  make  a  will  and  desired  her  to  accompany  her  to  the 
office  of  Judge  Terry  for  the  purpose  of  having  it  drawn,  she 
refused  to  go  with  her,  and  assigned  as  a  reason  that  it  would 
not  look  altogether  right  She  states  that  at  this  time  she  had 
not  been  informed  by  her  mother  how  she  intended  to  make 
her  win.    At  this  point'  it  iappeai^  the  question  wlasi raised  afii 
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to  whether  it  would  be  prudent  to  get  Lawson  to  draw  the  will 
on  account  of  the  report  that  he  was  crazy,  and  of  the  prob- 
able effect  such  report  might  have  on  the  will  if  contested.  If 
Mrs.  Cline  did  not  know  that  the  will  was  to  be  made  in  her 
favor,  and  that  the  other  children  would  be  excluded,   why 
should  she  conclude  that  it  would  not  ^^ook  altogether  right" 
for  her  to  be  present?    According  to  her  story,  up  to  that 
time  she  had  never  said  a  word  to  her  mother  upon  the  sub- 
ject, and  yet  she  felt  a  consciousness  in  her  own  breast  that  it 
would  not  look  well  for  her  to  be  present.     After  some  heai* 
tation  she  finally  consented,  however,  to  accompany  the  testa* 
trix,  and  be  present  when  the  will  was  executed.    When  they 
were  about  half  way  up  the  stairway  leading  to  Terry's  of* 
fice  her  mother  told  her  how  she  intended  to  nuike  ber  will, 
and  here  another  discussion  occurred  between  them  as  to  bow 
mudi  should  be  given  to  Eliza  and  William  to  keep   them 
from  breaking  the  will."    The  testatrix  only  wanted  to  give 
them  five  dollars  each,  while  Mrs.  Cline  thought  they  ought  to 
have  more.    She  thought  a  hundred  dollars  would  be  "$l  mere 
nothing"  out  of  such  a  large  estate  as  her  mother's.    She 
pleaded  earnestly  that  they  should  have  more  than  her  mother 
proposed  to  give  them,  but  the  testatrix  was  firm,  and  could 
not  be  induced  to  give  another  cent  beyond  one  hundred  dol- 
lars to  each.     It  will  be  observed,  however,  that  this  remon- 
strance and  earnest  plea  in  behalf  of  William  and  Eliza  were 
not  made  upon  the  ground  of  the  injustice  done  to  tbem ;  but 
upon  the  ground  that  it  was  too  small  a  sum  to  prevent  them 
from  making  a  successful  fight  against  the  will.    She  said  to 
her  mother  that  she  wanted  her  '^to  fix  it  in  a  way  that  we  will 
not  have  trouble"— that  she  knew  her  "brother's  turn."     To 
which  her  mother  replied  that  she  would  do  her  business  up 
in  such  a  manner  that  it  could  not  be  broken;  that  her  deal- 
ings should  be  with  the  "very  best  and  most  influential  per- 
sons of  Salem,  whose  characters  were  entirely  above  su^io- 
ion,  and  whose  oaths  would  be  of  great  \veight,  and  far  above 
anything  William  could  bring  into  court  to  upset  it,"  but  that 
if  she  was  afraid  she  would  give  her  means  to  fight  witb,  as 
the  sequel  shows  she  did.    As  to  l^e  next  ooonnenoe  theie  is 


Jan.  1679]  Ossxnwood  v.  Clinx.  31 

a  material  ocmfliet  between  the  evidence  of  Mrs.  Clina  and 
that  of  Barid  McCuUy.  She  states  that  after  her  mother  had 
a  talk  with  Cooke  and  the  MeCuUys  in  relation  to  her  will^ 
she  and  her  mother  went  immediatelj  to  Tent's  office,  and 
that  the  will  was  drawn  up  nnder  her  mother's  personal  in- 
stmctions ;  while  McCulIy  states  that  he  met  the  testatrix  in 
the  street  near  Bush's  bank,  and  after  obtaining  the  consent 
of  himself  and  bis  broither  to  act  as  her  executors,  he  and  the^ 
testatrix  proceeded  alone  to  the  office  of  Terry,  whore  she  was 
going  to  sign  her  will,  and  that  while  on  the  way  she  inform- 
ed him  how  she  was  going  to  make  her  will,  and  the  reason 
why  she  was  going  to  do  so.  This  occurred  not  to  exceed 
five  or  ten  minutes  prior  to  the  signing  of  the  will.  When 
they  arrived  at  Terry's  Mrs.  Cline  was  there,  and  the  will 
was  already  drawn  up  and  ready  for  the  signature  of  the  tefr- 
tatrix.  The  inference  to  be  drawn  from  this  evidence  is  that 
Mrs.  Cline  went  to  the  office  of  Terry  and  had  the  will  drawn 
before  her  mother  arrived  there.  If  this  is  not  the  correct  in- 
ference why  has  Terry  not  been  called  to  explain  this  matter  t 
Mrs.  Oreenwood  is  in  her  grave,  and  Terry  is  the  only  disin* 
terested  witness  in:  existence  who  knows  what  occurred  there. 
McCuUy  is  a  man  of  high  standing  and  tBe  truth  of  his  state- 
ment can  not  be  questioned. 

While  the  Clines  and  Newsoms  claim  diat  tfa^  never  did 
or  said  anything  to  influence  the  testatrix  to  make  a  will  in 
their  favor,  John  Newsom  admits  that  she  advised  witii  him 
in  relation  to  the  matter;  that  she  wanted  to  know  what  he 
would  do  if  he  were  in  her  place.  He  says  he  told  her  that  if 
she  wanted  to  make  any  special  disposition  of  her  property  it 
would  be  necessary  to  make  a  will.  Mirs.  Newsom  admits  that 
she  had  two  conversations  with  her  about  the  matter.  She 
heard  the  testatrix  say  that  she  did  not  intend  to  give  William 
and  Mrs.  Smith  any  more  than  enough  to  prevent  them  from 
breaking  the  will ;  that  when  Mrs.  Smith  went  away  she  had 
given  her  all  she  ever  intended  her  to  have ;  that  she  had  al- 
ready received  considerable;  and  that  William  had  received 
more  than  his  share  from  his  father's  estate  in  settling  it  up. 
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One  of  those  oonvieiBatioina  occurred  in  June^  1872,  and  the 
other  ahout  October  1^  of  the  same  year,  only  a  few  days  bo> 
fore  the  will  was  executed.  But  the  evidence  goes  furtL:r 
and  shows,  an  attempt  to  influence  the  mind  of  the  testatrix  by 
/^meaus  of  pretended  spiritualism.'' 

After  the  death  of  the  testatrix's  husband  Mrs.  Qline  was 
very  solicitous  to  have  her  mother  go  to  Salem  and  live  with 
her,  but  the  testatrix  was  not  disposed  to  comply  with  her 
wishes  in  that  respect  On  one  occasicm  lbs.  Cline  went  out 
to  visit  her  mothor  and  told  her  that  her  father's  spirit  had 
ridden  out  with  her  in  the  stage,  and  that  he  was  very  anx- 
ious that  she  should  move  to  Salem  and  live  with  her.  About 
this  time  it  also  appears  that  the  testatrix  was  in  the  habit  of 
attending  spiritual  seances  in  company  ^th'  the  Clines  at  the 
house  of  Mr.  Lawson,  who  had  been  the  attorney  of  Mrs.. 
Cline  during  and  since  Ae  settlement  of  her  father's  estateii 
Mrs.  Cline,  LaWson  and  his  wife  were  avowed  q>irituali8ts. 
Mrs.  Lawson  claimed  to  be  a  spiritual  medium,  and  on  one* 
ODeasi<m  when  the  testatrix  was  present,  a  pretended  letter 
was  produced,  purporting  to  come  inmk  the  deceased  husband 
'^ncle  Billy  Greenwood,"  as  the  witness  called  him.  TUs 
letter  undertook  to  Advise  the  testatrix  about  matters  in  lius 
world  in  regard  to  her  son  WiUiam.  It  said  that  Mr.  Green- 
wood,  in  looking  back  into  the  world,  'bought  William  was 
rather  a  rou^  character  and  liable  to  squander  her  property; 
hat  she  ought  get  it  all  out  of  his  hands  if  she  could  and  place 
it  in  such  ^condition  or  fix'  Aat  he  could  not  get  hold  of  it." 
Gkorge  Roland,  a  witness,  says  Lawson  exhibited  this  letter 
to  him  the  next  day,  and  read  it  to  him,  and  wanted  to  know 
if  it  did  not  sound  like  ^'Uncle  Billy  Greenwood  talked." 
Witness  replied  that  it  did  sound  like  ^^Uncle  Billy." 

This  witness  sayd  Mrs*  Greenwood  appeared  rather  ner- 
vous over  the  matter,  and  was  anxious  to  have  a  manifesta- 
tion from  Mr.  Greenwood.  He  allao  says  that  he  saw  the 
testatrix  and  the  Clines  there  on  several  different  occasions, 
and  that  there  was  always  some  manifestation  from  Mr. 
(heenwood*    The  witness  si^  he  met  Mrs-Gceenwood  going. 
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there  on  another  oeoasion  an  which  8he  told  him  that  "Mjol^ 
LawBon  was  going  to  ^'develop  son^e  more  for  her.'' 

Mrs.  Cline  admits  that  she  and  her  mother  were  at  Law-r 
flona  on  one  occasion  when  a  communication  was  reoeiv^d 
purporting  to  come  from  her  deceased  father,  but:  pretends. 
that  she  did  not  know  ^hat  it  was ;  that  she  gave  but  little 
attention  to  the  matter.  She  claims,  however,  that  it  produced 
no  impression  uptm^her  mother  exicept  that  of  disgust;. that 
she  looked  upon  Mra  Lawson  as  a  humbug,  and  Mr.  Lawson 
as  too  smart  a  man  to  be  so  easily  duped,  ,. 

We  are  left  in  doubt  by  the  testimony  as  to  whether  thi^ 
testatrix  became  a  believer  in  the  doctrine  of  spiritualism  oi 
not.  Some  of  the  w.itn^es .  say  that  she  did,  while  others 
claim  that  she  did  not.  TThe  question  therefore  does  not 
arise  in  this  case  whether  tbie  will'  of  a  spiritualist  can  be 
maintained  where  it  appears  to  be  the  *' direct  and  obvious  off- 
spring of  spiritual  communications  and  influences." 

This  transaction  does  show,  however,  that  there  was  an 

evident  attempt  by  means  of  these  preten<)ed  spiritual  com- 
munications to  praduoe  an  improper  impression  upon  the 
mind  of  the  testatrix,  in  regard  to'  her  son  William,  the  ob- 
ject of  which  was  to  impress  upon  her  mind  that  William 
was  a  bad  character;  that  he  was  not  only  faithless  but  disf 
honest,  and  would  squander  her  property  upon  lewd  women 
and  in  saloons  if  she  did  not  place  it  in  such  ^condition  or 
fix"  that  he  could  not  get  hold  of  it  In  consequence  of  this 
impression,  about  this  time  or  shortly  thereafter,  we  find  her 
taking  away  from  him  the  land  she  had  given  him  when  a 
boy,  with  the  understanding  at  the  time  that  it  was  to  be  his ; 
and  upon  which  he  had  made  valuable  improvements  and 
held  for  seventeen  years.  This  was  given  to  Mrs.  Cline  free 
from  rent 

It  further  appears  that  prior  to  the  execution  of  the  will 
the  testatrix  had  loaned  Mrs.  Cline  three  thousand  dollars, 
and  took  an  assignment  of  a  mortgage  on  the  brick  building 
in  Salem,  belonging  to  Mrs.  Cline  as  security.  The  will  was 
executed  on  the  twelfth  day  of  October  1872,'  and  on  the 
twenty-fifth  day  of  the  same  month,  only  thirteen  days  after- 
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wardsy^  Mrs.  Cline  and  husband  executed  a  deed  to  the  tasta- 
trix  for  this  lot  and  building  in  consideration  of  three  thou* 
sand  dollars  aa  expenses  in  the  deed.  And  on  the  thirty-first 
day  of  the  same  month,  in  consideration  of  three  thousand 
dollars,  the  testatrix  Conveyed  the  same  property  hack  to 
them.  Both  of  these  deeds  were  filed  for  record  on  the  same 
day.  This  mortgage  remained  on  the  records  uncanceled,  in 
ihe  name  of  the  testatrix,  up  to  withiti  a  day  of  her  death,  al- 
though paid  off  by  the  pretended  life  lease  upon  the  ptemises 
as  claimed  by  the  Clines.  According  to  their  story  this  lease 
was  executed  about  three  years  prior  to  the  death  of  tfie  testa- 
trix, and  not  long  after  the  loan  of  the  three  thousand  dollars. 
Although  it  was  claimed  by  the  Clines  to  be  in  writing  it  was 
not  produced  at  the  trial,  and  no  such  paper  appears  on  rec- 
ord, and  its  existence  depends  entirely  upon  the  oral  evidence 
of  the  Clines. 

According  to  their. evidence  the  testatrix  was  sick  five  or 
six  months  prior  to  her  death,  and  they  were  expecting  her  to 
die  two  or  three  monthsbefoie  she  did,  and  yet  this  mortgage 
was  allowed  to  remain  on  the  xeoprds  uncanceled  until  the 
day  befoii^  she  died.  A  few  days  prior  to  her  death  Cline 
procured  Lawson,  the  attorney  of  Mrs.  Cline  and  on  intimate 
terms  with  her,  growing  out  of  spiritualism,  to  draw  a  power 
of  attorney,  to  be  signed  by  the  testatrix,  authorizing  him  as 
her  attorney  in  fact  to  c^n^od  the  mortgage^  which  was  signed 
by  her  on,  her  death-bed,  only  one  day  prior  to  her  death.  Now 
if  the  testattix  had  agreed  to  accept  this  lease  in  payment  and 
satisfaction  of  the  amount  due  on  the  mortgage^  why  was  it 
allowed  to  remain  uncanceled  until  the  testatrix  was  breath- 
ing her  last  ?  It  is  inconsistent  with  this  theory,  that  Cline 
collected  the  rents  notwithstanding  the  property  had  been 
leased  for  two  or  three  years  to  the  testatrix.  It  further  ap- 
pears that  a  few  months  prior  to  the  death  of  the  testatrix, 
Cline  drew  two  thousand  dollars  of  her  money  out  of  the 
bank,  and  afterwards  tried  to  draw  four  thousand  dollars 
more  which  the  cashier  of  the  bank  refused  to  let  him  have  on 
the  ground  that  it  was  not  due ;  but  so  great  was  the  anxie^ 
to  obtain  it  that  an  offer  was  made  to  discount  the  interest 
Cline  swears  that  the  testatrix  delivered  the  two  thousand  dol- 
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Ian  to  'Mtb.  dite  to  be  used  by  her  in  fighting  to  BUHtam  &e 
wilL  This  donation  was  secured  during  the  last  sickness  of  the 
testatrix,  and  the  attempt  to  secure  the  other  four  thousand 
dollars  was  made  still  later  and  while  she  was  pn  her  death- 
bed. The  transaction  occurred  when  no  one  was  present  but 
Mrs.  Cline  and  her  husband.  It  looks  fraudulent  upon  its  f aee^ 
and-  is  strong  evidence  of  undue  influence.  It  not  only  sh^ws 
that  the  Clines  exercised  absolute  dominion  over  the  testatrix, 
but  an  anxiety  on  their  part  to  get  hold  of  her  money  while 
she  was  yet  alive,  that  could  result  only  from  an  apprehension 
tiiat  their  scheme  might  be  exposed  and  defeated.  All  of 
these  transactions^  as  well  as  the  execution  of  the  will,  were 
kept  a  profound  secret  from  William  and  Eiiza  who  were  vir^ 
tually  excluded  from  the  presence  of  the  testatrix  during  her 
last  sickness.  Neither  of  them,  it  appears,  were  informed  by 
the  Clines  that  she  was  seriously  ill,  although  they  were  ex- 
pecting her  to  die  two  or  three  months  before  she  did.  Eliza 
was  living  in  Umatilla  county  and  beard  nothing  of  it  until 
after  she  was  dead. 

_  p 

As  in  Tykr  V.  Oardner,  it  appears  that  the  will  was  made 
under  two  false  impressions,  which  go  to  the  very  root  of  its 
provisions;  otoe  of  which  is  that  Mrs.  Cline  had  not  received 
her  portion  of  her  father's  estate,  and  the  other  that  her  son 
William  was  faithless  and  dishonesty  and  had  received  more 
than  his  proportion  of  that  estate  in  settling  it  up,  and  that^ 
if  she  gave  him  any  of  her  property,  he  would  squander  it  in 
saloons  and  in  houses  of  prostitution. 

These  expressions  in  relation  to  William  was  nearly  always 
made  in  the  presence  of  the  Clines  and  Newsoms.  There  is 
nothing  in  the  testimony  indicating  that  these  <diarges  were 
true.  On  the  contrary,  it  appears  that  he  is  not  a  spendthrift, 
but  in  affluent  circumstances,  and  that  his  property  was  ac- 
quired by  his  own  industry;  that  he  managed  his  mother^s 
business  with  success  for  two  years,  gaining  a  profit  to  her  of 
five  thousand  dollars. 

The  testimony  of  Dr.  Richardson  and  the  McCullys  shows 
that  the  testatrix  was  laboring  under  the  impression  that  it 
was  necessary  to  make  her  will  as  she  did  in  order  to  make 
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an  equitable  ^djuetment  of  the  property  between  her  ohil* 
dren. 

The  evidei)oe  shows  that  this  impression  was  not  correct 
and  Hrs.  Cline  knew  it  The  evidence  fails  to  show  that  the 
te3tatrix  bad  any  such  impre^ion  until  after  she  took  up  her 
residence  with  the  Newscxus  and  Clines.  Mrs.  Cline  occupy- 
ing ft  relatim  9i  special  confidence  towards  the  testatrix, 
equity  and  good  conscience  required  her  to  disabuse  her  mind 
of  such  false  impressions.  But^  instead  thereof,  we  are  led 
to  infer,  from  the  facts  established  in  the  case,  that  she  and 
those  acting  in  concert  with  her  did  everything  they  could  to 
create  these  impressions.  In  fact,  it  appears  from  the  testi* 
mony  that  she  gave  Mrs.  Cline  as  an  authority  for  them,  f<v 
she  repliejd  to  a  witness  that  ^'Mary  said  so."  Tlie  facts  of 
this  case  j^nd  tb^  relation-  of  the  parties,  and  circumstances 
surrounding  the  various  transactions  connected  with  the  exe- 
cution of  the  will,  are  very  similar  to  those  in  the  case  of 
Tt/ler  V.  Oardner  (35  N.  Y.  569), 

What  the  court  said  in  that  case  is  equally  applicable  in 
this  case;  ^The  studied  privacy  of  the  will,  the  constant 
presence  and  vigilance  of  the  principal  beneficiary,  and  her 
omission  to  advise  the  son  and  grandson  of  her  approach  to 
death,  are  familiar  and  marked  indicia  of  the  exercise  of  un- 
4ue  influence  under  circumstances  like  those  developed  by  the 
evidence."  (CrispeU  v.  Dubois,  21  Barb.  397 ;  Delafield  v. 
Parish,  26  N.  Y.  41.)  "The  will  was  made  by  the  testatrix 
under  two  false  impressions,  which  went  to  the  very  root  of 
its  provisions;  one,  that  the  daughter  was  poor,  and  the  other, 
that  her  son  was  faithless  and  dishonest,  and  that  he  had  pur- 
chased his  farm  with  her  money." 

The  court  further  said :  ^*It  is  true  that  the  burden  of  es- 
tablishing impositions  and  undue  influence  rests,  in  the  first 
instance,  upon  the  party  by  whom  it  is  alleged.  Praud  is 
never  to  be  presumed  from  the  mere  concurrence  of  tempta- 
tion and  opportunity,  or  from  the  mere  fact  that  the  chief 
actor  is  the  principal  beneficiary.  It  must  be  established  by 
affirmative  evidence.  It  is  thus  established,  however,  when 
the  facts  are  proved  from  which  it  results  as  an  imavoidable 
inference.    When  such  evidence  is  furnished,  the  burden  of 
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repelling  the  presunipti<»i  to  which  it  leads  is  cast  upon  the 
party  to  whom  the  fraud  is  imputed.  It  is  not  to  be  supposed 
that  fraud  and  undue  influence' are  ordinarily  susceptible  of 
direct  proof.  Subscribing  witnesses  are  called  to  attest  the 
execution  of  wills,  but  not  the  antecedent  agencies  by  whi<di 
they  are  procured.  The  purposes  to  be  served  are  such  aa 
court  privacy  rather  than  publicity." 

In  the  Parish  ivill  cdae  the  court,  in  commenting  upon  the 
circumstances  raising  a  presumption  of  undue  influence  by 
the  principal  beneficiary,  said :  '^Direct  evidence  of  her  con- 
trol in  these  matters,  of  her  actual  exercise  of  undue  in- 
fluence in  procuring  her  will  to  be  executed  by  him,  could 
hardly  be  expected.  The  means  of  keeping  the  influence  out 
of  sight  were  too  many  and  too  easy  of  application.  But 
when  such  is  the  array  of  circumstances,  when  such  a  result 
is  attained  without  any  more  substantial  apparent  cause,  we 
are  justified  in  saying,  from  the  evidence,  that  the  only  cause 
to  be  inferred  which  is  in  the  least  degree  adequate  to  pro- 
duce the  result,  is  a  longKjontinued,  persistent,  overpowering 
influence,  to  which  his  condition  rendered  him  peculiarly  sub- 
ject, and  which  she  was  as  peculiarly  in  a  position  to  exer- 
cise."    (26  K  T.  95.) 

In  the  Gardner  wUl  case,  the  court,  in  summing  up  its  con- 
clusions, said :  ^'In  the  present  case  all  the  controlling  facts 
tend  to  one  inevitable  conclusion.  When  the  antecedent  and 
surrounding  circumstances  are  grouped  in  their  appropriate 
relations  they  carry  to  the  conscience  and  the  understanding 
the  dear  conviction,  that  when  the  mother  affixed  the  signa- 
ture she  was  executing  her  daughter's  will.  It  is  no  sufficient 
answer  to  the  presumption  of  undue  influence,  which  results 
from  the  undisputed  facts,  that  the  testatrix  was  aware  of  the 
contents  of  the.  instrument  aiid  assented  to  all  of  its  provis- 
ions. This  was  the  precise  purpose  which  the  undue  influence 
was  employed  to  accomplish."     (35  N.  Y.  596.) 

We  adopt  the  above  remarks  of  the  court  in  that  case  as 
peculiarly  applicable  to  this  case.  In  this  case,  the  facts 
from  which  fraud  and  undue  influence  may  be  inferred  are 
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to  be  found  n<M;  onlj  in  Hie  will  and  the  nnusiuil   ciicom- 
stances  attending  its  executiony  but  in  the  deeds  which  passed 
between  Mrs.  Cline  and  the  testatrix;  in  the  life  lease  and 
in  the  authority  to  cancel  the  mortgage  against  the  property 
of  the  legatee;  in  the  circamstances  by  which  the  two  then- 
sand  dollars  in  money  waa  obtained  from  the  testatrix,  and 
in  the  attempt  to  obtain  four  thousand  dollars  more  remaining 
on  deposit    In  the  unfounded  "suspicions*'  and  "apprehen- 
sions"  with  which  the  mind  of  the  testatrix  was  filled  respect* 
ing  her  son  William  and  the  safety  of  her  property,  and  in 
the  false  impressicm  under  which  she  was  laboring  as  to  the 
supposed  injustice  that  had  been  done  Mrs.  Cline  in  the  dis* 
tribution  of  her  deceased  husband's  estate,  and  in  the  attempt 
io  deceive  the  testatrix  by  means  of  pretended  spiritual  reve- 
lations.   "The  will,  the  deeds,  the  pretended  lease,  the  power 
to  cancel  the  mortgage,  the  drafts  on  the  bank,  were  the  dif* 
ferent  means  for  obtaining  the  property   of  the   testatrix. 
They  all  had  an  object,  and  the  relation  between  the  parties 
were  the  same  at  the  different  dates  of  these  transactions." 
Having  thoroughly  examined  and  considered  the  voluminous 
evidence  produced  in  this  case,  we  find  that  the  testatrix  had 
su£Scient  mental  capacity  to  make  a  will  if  allowed  to  exer- 
cise her  own  judgment  without  any  improper  interference; 
but  that  she  was  old,  in  feeble  health,  and  her  mind  weak  and 
impaired  to  such  an  extent  that  she  was  easily  persuaded  and 
influenced  in  her  conduct  by  any  one  possessing  her  special 
confidence,  and  that  the  will  in  question  was  the  result  of 
imposition  and  undue  influence  practiced  upon  her  by  the 
beneficiaries  under  it  and  others  acting  in  their  interest^  and 
that  it  should  be  set  aside  and  the  property  of  the  testatrix  be 
distributed  as  the  law  directs  where  no  will  is  mada 
The  judgment  of  the  court  below  ia  reversed. 
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•GUSSEPPE  MATASCfi,  Plaintiff  and  Bespcmdenl^   v. 
GEO.  H.  HUGHES,  Defendant  and  Appellant' 

lK8TBU0Ti<>ifB>^£Tn>i{7es  x)9  'QtmjatExtT'^JhatniiBBOvr.  Kotb.— In  an  ac- 
tion to  recover  for  work,  the  defendant  having  pleaded  a  settlement 
and  the  execution  of  a  note  for  the.  a^iount  fonnd  4u9  thenon,'  lUa 
oounsel  asked  the  court  to  instruct  the  juiy  that  this  note  was 

-;  '  prcButaiptivv  evidence  of  a)8ftt]^ihen£.    The  ix>uft  refused  this  in- 
structiqn,  and  instruct^  that  the  note  was  but  slight  evidence  of  « . 
.settlement:     Heldf  that  the  refusal  to  give  the  instruction  asked, 
was  not  error;  that  without  explanation  mich  instruction  might* 
millead  the  jury  into  the  belief  that  the  note  raised  a  oondusive 
piyjBumption  of  settlement;     Held\  further,  that  the  instruction 
.given  was  erroneous;   that  the  note  was  sufficient \eyidenoe  of  a, 
settlement  unless  overcome  by  other  evidence. 

«        t  >  * 

Appeal  fram  Linn  County, 

This  is  an  action  to  recover  four  hundred  and  forty-one 
dollars  and  fifty  cents  for  labor  performed.  It  is  alleged  that 
the  respondent  performed  labor  of  the  value  of  seven  hundred 
and  twenty  dollars  and  fifty  cents,  upon  which  has  been  paid 
two  hundred  and  seventy-nine  dollars  and  no  more. 

The  appellant  admits  the  performance  of  labor  by  the  re- 
spondent to  the  amount  of  five  hundred  and  fourteen  dollars 
and  fifty  cents^  and  no  more,  and  then  alleges  payment  as 
follows:  "But  says  he  (appellant)  has  paid  plaintiff  (re- 
spondent) in  money,  board,  lodging,  washing  and  other  prop- 
erty, and  care  bestowed  when  plaintiff  was  sick^  about  the 
sum  of  eight  hundred  and  fifty  dollars.*' 

For  a  separate  answer  the  appellant  alleges  a  settlement  of 
the  matters  in  question  and  the  execution  and  subsequent 
payment  of  a  promissory  note  for  fifty-three  dollars,  in  full 
satisfaction  of  the  daim  in  question.  The  reply  deems  the 
payment,  accounting  and  settlement  alleged,  but  admits  the 
execution  of  the  note  referred  to.  The  cause  was  tried  by  a 
jury,  and  the  respondent  had  judgment  for  three  hundred 
and  three  dollars,  from  which  this  appeal  is  taken. 

The  proceedings  and  alleged  errors  relied  upon  in  liie  ap- 
peal are  stated  in  the  opinion* 

*  See  33  Am.  Rep.  S9S. 
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to  be  found  not  only  in  the  will  and  the  unusual  circnm* 
stances  attending  its  ezecutiouy  but  in  the  deeds  which  passed 
between  Mrs.  Cline  and  the  testatrix;  in  the  life  lease  and 
in  the  authoritj  to  cancel  the  mortage  against  the  property 
of  the  legatee ;  in  the  circumstances  by  whidi  the  two  thou- 
sand dollars  in  money  was  obtained  from  the  testatrix,  and 
in  the  attempt  to  obtain  four  thousand  dollars  more  remaining 
on  deposit  In  the  unfounded  ^'suspicions'  and  ^'apprehen- 
sions''  with  which  the  mind  of  the  testatrix  was  filled  respectr 
ing  her  son  William  and  the  safety  of  her  property,  and  in 
the  false  impression  under  which  she  was  laboring  as  to  the 
supposed  injustice  that  had  been  done  Mrs.  Cline  in  the  dis- 
tribution of  her  deceased  husband's  estate,  and  in  the  attempt 
to  deceive  the  testatrix  by  means  of  pretended  spiritual  reve- 
lations. ''The  will,  the  deeds,  the  pretended  lease,  the  power 
to  cancel  the  mortgage,  the  drafts  on  the  bank,  were  the  dif* 
ferent  means  for  obtaining  the  property  of  the  testatrix. 
They  all  had  an  object,  and  the  relation  between  the  partiee 
Were  the  same  at  the  different  dates  of  these  transactions.'' 
Saving  thoroughly  examined  and  considered  the  voluminous 
evidence  produced  in  this  case,  we  find  that  the  testatrix  had 
sufficient  mental  capacity  to  make  a  will  if  allowed  to  ezesr- 
cise  her  own  judgment  without  any  improper  interference; 
but  that  she  was  old,  in  feeble  health,  and  her  mind  weak  and 
impaired  to  sudi  an  extent  that  she  was  easily  persuaded  and 
influenced  in  her  conduct  by  any  one  possessing  her  special 
confidence,  and  that  the  will  in  question  was  the  result  of 
imposition  and  undue  influence  practiced  upon  her  by  the 
beneficiaries  under  it  and  others  acting  in  their  interest^  and 
that  it  should  be  set  aside  and  the  property  of  the  testatrix  be 
distributed  as  the  law  directs  where  no  will  is  madei 
The  judgment  of  the  court  below  is  reversed. 
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•GUSSEPPE  MATASCfi,  Plaintiff  ,aj»d   Bfiapondent*   ▼. 
GEO.  H.  HUGHES,  Defeodant  uid  Appellant. 


*  r> 


lH8TBucrR6m-^£VnnbTaE  of  ScmxioNt^-^BOidssoiir.  Nots.— Iti  an  ao' 
Hon  to  recover  for  work,  the  defendant  having  pleaded  a  settlement 
and  the  execution  of  a  note  for  the^  ai);iqiiat  found  4ue  thenon,'  liis 
counsel  asked  the  court  to  instruct  the  jury  that  this  note  was 
'  proBiteiptiTV  en4e«fli'of  a  i  settlement.  The  eo>uft  rdPnsed  thie  in- 
structiqn,  and  instruct^  that  the  note  was  hut  slight  evidjence  of  « 
settlement:  Held,  that  the  refusal  to  give  the  instruction  asked, 
was  not  error;  that  without  explanation  such  instruction  might* 
mislead  the  jury  into  the  belief  tbat  the  note  raised  a .  eoneluiive 
p^^jGjsuiiipUon  of  settlement;  Held^  fiirther,  that  the  instinction 
.given  was  erroneous;  that  the  note  was  sufficient  .evidence  of  a. 
settlement  unless  overcome  by  other  evidence. 

Appeal  from  Liim  Comity. 

This  is  an  action  to  recover  four  hundred  and  forty-one 
dollars  and  fifty  cents  for  labor  performed.  It  is  alleged  that 
the  respondent  performed  labor  of  the  value  of  seven  hundred 
and  twenty  dollars  and  fifty  cents,  upon  which  has  been  paid 
two  hundred  and  seventy-nine  dollars  and  no  more. 

The  appellant  admits  the  performance  of  labor  by  the  re- 
spondent to  the  amount  of  five  hundred  and  fourteen  dollars 
and  fifty  cents^  and  no  more,  and  then  alleges  payment  as 
follows:  "But  says  he  (appellant)  has  paid  plaintiff  (re- 
spondent) in  money,  board,  lodging,  washing  and  other  prop- 
erty, and  care  bestowed  when  plaintiff  was  sick,  about  the 
sum  of  eight  hundred  and  fifty  dollars." 

For  a  separate  answer  the  appellant  alleges  a  settlement  of 
the  matters  in  question  and  the  execution  and  subsequent 
payment  of  a  promissory  note  for  fifty-three  dollars,  in  full 
satisfaction  of  the  claim  in  question.  The  reply  deems  the 
payment,  accounting  and  settlement  alleged,  but  admits  the 
execution  of  the  note  referred  to.  The  cause  was  tried  hy  a 
jury,  and  the  respondent  had  judgment  for  thi^e  hundred 
and  three  dollars,  from  which  this  appeal  is  taken. 

The  proceedings  and  alleged  eironB  relied  upon  in  flie  ap- 
peal are  stated  in  the  opinion* 
*  See  33  Am.  Rep.  dQO. 
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Conley  &  Montanye,  Humfhrey  dc  Hewitt,  Bonham  S 
Ramsey,  for  appellant. 

Powell  4i  Flynn  and  £*  8.  Strahan,  for  leqpondeati 

•By  the  Court,  Boise,  J. : 

It  is  admitted  in  the  pleadings  that  the  respondent  boerd- 
ed  with  appellant  during  the  time  he  worked  for  him,  so  there 
is  no  issue  between  the  parties  as  to  whete  he  boarded  during 
that  time.  The  first  question  asked  by  the  counsel  of  appel- 
lant as  to  where  respondent  boarded  was  therefore  imma- 
terial, as  it  tended  to  prove  a  fact  which  was  admitted,  and 
it  was  not  error  for  the  court  to  sustain  the  objection  of  re^ 
spondent's  counsel  to  their  question. 

ITie  second  question  was  as  to  the  amount  of  washing  that 
had  been  done  by  the  appellant  for  the  respondent  The  ma- 
teriality of  the  evidence  sought  by  this  question  depends  on 
whether  or  not  the  pleadings  present  an  issue  as  to  the 
amount  of  the  washing.  The  respondent  alleged  in  his  com- 
plaint that  appellant  was  to  board  and  wash  for  him  while  he 
was  not  at  work  on  the  farm,  and  he  was  to  do  chores  for  such 
service.  This  is  denied  by  the  appelant  The  appellant  says 
in  his  answer  that  he  paid  the  respondent  an  amount  aggre- 
gating the  sum  of  eight  hundred  and  fifty  dollars  in  money, 
board,  lodging,  washing  and  other  property  and  care  bestow- 
ed upon  him  when  sicL  AU  these  allegations  are  denied  by 
the  replication.  The  value  of  each  of  these  items  is  not  set 
out,  but  their  aggregate  value  is  alleged.  Though  this  plead- 
ing might  have  been  subject  to  objection  before  issue  joined, 
we  think  there  is  an  issue  on  the  pleadings  as  to  the  value  of 
the  washing.  This  question  asks  for  information  as  to  tlie 
amount  of  the  washing.  It  was  necessary  to  prove  the 
amount  in  order  to  prove  its  value.  We  think  the  question 
was  a  proper  one  and  inqtured  for  testimony  that  was  ma- 
terial, and  that  its  rejection  by  the  court  was  error.  (41  N". 
Y.  349 ;  33  Id.  69 ;  43  Barb.  444  j  12  Id.  520 ;  30  CaL 
173.) 

The  same  may  be  said  as  to  the  ruling  of  the  circuit  court 
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on  the  question  as  to  what  care  and  attention  had  been  be-* 
stowed  on  the  respondent  while  sick;  and  it  will  not  be  nec- 
essary to  farther  discuss  this  part  of  the  case.  We  will  now 
consider  the  instruction  of  the  circuit  court  as  to  the  pre- 
sumption of  a  settlement  between  the  parties  raised  by  tne 
execution  of  the  note  of  fiftv-three  dollars. 

The  court,  in  charging  the  jury,  among  other  things  said : 
"That  the  giving  of  the  note  referred  to  in  the  answer  of  de- 
fendant would  be,  in  this  case,  slight  evidence  of  a  settlement 
between  the  parties  of  the  business  transactions  had  between 
them  prior  to  that  date."  To  which  charge  the  appellant  ex- 
cepted. The  counsel  for  the  appellant  then  asked  the  court 
to  instruct  the  jury  "that  the  giving  of  the  promissory  note 
above  referred  to  affords  presumptive  evidence  of  a  settle- 
ment between  the  parties  as  claimed  in  the  answer  of  defend- 
ant" Which  instruction  was  refused,  and  such  refxisal  is  as- 
signed as  error. 

These  propositions  will  be  considered  together.  The  giv- 
ing of  a  promissory  note  is  prima  facie  evidence  of  an  ac- 
counting and  settlement  between  the  parties  of  all  de- 
mands between  them  up  to  the  time  of  the  execution  of  the 
note.  The  presumption  is  only  prima  facie,  and  is  liable 
to  be  explained,  but  until  explained  it  is  to  be  taken  as  true, 
and  affords  sufficient  evidence  that,  at  its  date,  the  maker 
owed  the  payee  the  amount  named  in  the  note.  (2  Starkie 
Ev.,  261 ;  6  N.  Y.  461.)  The  counsel  in  this  case  asked  the 
court  to  instruct  the  jury  that  this  note  was  presumptive 
evidence  of  a  settlement  Presumptive  evidence  being  of 
two  degrees,  one  conclusive  and  the  other  liable  to  be  re- 
butted by  evidence,  without  explanation  by  the  court,  the 
jury  might  not  know  whether  the  presumption  asked  for  was 
conclusive  or  not,  and  we  think  the  court  might  refuse  the 
instruction  for  it  might  mislead  the  jury.  The  court  said 
to  the  juiy  that  this  note  was  but  slight  evidence  of  a  settle- 
ment This  statement  of  the  court  would  convey  to  the  jury 
the  idea  that  the  evidence  was  of  little  weight,  not  of  con- 
vincing force,  and,  if  not  explained,  sufficient  to  establish 
the  fact  of  a  settlement  We  think  this  instruction  erro- 
neous.    The  court  should  have  said   to   the   jury    that   the 
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executioh  of  the  note  was  sufficient  evidenoe  of  a  settlement 
unless  rebutted  by  other  evidence  in  the  case. 

For  the  reasons  above  stated,  we  think  there  was  error  in 
this  case,  and  that  the  judgment  of  the  court  below  should 
be  reversed  and  a  new  trial  granted. 


MARY  JANE  HUBBARD  et  aL,  Appellants,  ▼.  THOMAS 

H.  HUBBARD,  Respondent 

WnxB,  PBOor  or — Couittt  Coubts — ^Exclusive  JuBiSDionoir. — Counlj 
courts  are  invested  with  exclusive  Jurisdiction  in  the  first  instance 
to  take  the  proof  of  wills,  and  their  judgments  and  decrees  are  eon- 
elusive  until  vacated  either  by  proceeding  on  appeal  or  impeached 
by  direct  proceeding. 

Idem — Will  must  bb  Rs-pbobatcd  when  I>ibbctlt  Attagked — Onus 
Pbobandi. — Where  a  will  has  been  probated  in  common  form  and 
the  validity  of  the  will  is  attacked  by  a  direct  proceeding,  it  lies 
upon  the  person  seeking  to  maintain  the  validity  of  the  will  to  re* 
probate  the  same  by  original  proof  in  the  same  manner  as  If  no 
probate  thereof  had  been  had  except  as  to  such  matters  as  are  ad- 
mitted by  the  pleadings.  In  every  such  proceeding  the  onus  pro- 
handi  is  upon  the  party  propounding  the  will. 

IteTAMENTABT  Capaoitt. — Testamentary  capacity  implies  that  the  tes» 
tator  fully  understands  what  he  is  doing,  and  how  he  is  doing  it) 
he  must  know  his  property  and  how  he  wishes  to  dispose  of  it  among 
those  entitled  to  his  bounty.  If  he  can  choose  with  understanding 
and  reason  between  one  disposition  and  another,  it  is  sufficient. 

Character  of  Will,  not  Suffiodent  to  Set  it  Abide.— While  the  ehar^ 
acter  of  the  provisions  contained  in  a  will  may  be  considered  in  eon* 
nection  with  any  other  eividence  tending  to  show  undue  influencBv 
it  can  not  of  itself  be  considered  evidence  of  such  influence. 

Idem — OpPORTUNmr  and  Motive  in  Beneficiary  not  Enough. — ^To  in- 
validate a  will  on  the  ground  of  undue  influence,  it  is  not  sufficient 
to  show  that  a  party  benefited  by  it  had  the  motive  and  opportunity 
to  exert  such  influence;  there  must  be  evidence  that  he  did  exert 
it.  and  so  control  the  actions  of  the  testator  to  such  an  extent 
that  the  instrument  is  not  his  will. 

Witness — Order  of  Court  Excluding  wbou  Goubt-Booic. — It  is  error 
to  reject  the  testimony  of  a  witness  on  the  ground  that  he  was  prse- 
ent  in  the  court-room,  in  violation  of  an  order  of  the  court  excluding 
the  witnesses  during  the  trial,  unless  it  appears  that  the  party 
calling  him  was  in  complicity  with  him.  The  witness,  however, 
may  be  punished  for  contempt  for  violation  of  such  order. 

AppEAii  from  Marion  County.    The  facts  are  stated  in  the 
opinion. 
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Bonham  A  Bamsey,  for  appellants. 

JS.  Mallory  and  Oeo.  H.  Bumeit,  for  respondent 
Bj  the  CJourt,  Pkim,  J.: 

The  proceeding  was  originally  commenced  in  the  coonty 
court  of  Marion  county,  for  the  purposes  of  contesting  the 
validify  of  the  will  of  Joseph  B.  Hubbard,  deceased.  It  is 
based  on  the  ground  of  want  of  testamentary  capacity  in  the 
testator,  and  also  of  undue  influence  exercised  over  him  by 
his  brother,  Thomas  H.  Hubbard. 

The  following  facts  are  developed  by  the  pleadings  and 
evidence  produced  at  the  trial:  On  March  8,  1877,  Joseph 
B.  Hubbard  died  in  Marion  counly  possessed  of  personal 
property  of  about  the  value  of  three  thousand  dollars.  Mary 
Jane  Hubbard  is  his  widow,  and  Bertha  Helen  his  infant 
daughter,  aged  eleven  months  at  the  time  of  her  father^s 
death,  are  the  <»ily  heirs  of  said  decedent. 

Bespondent,  who  is  the  brother  of  said  decedent^  filed  in 
the  county  court  of  said  county,  a  document  bearing  date,  of 
October  16,  1876,  purporting  to  be  the  last  will  and  testa- 
ment of  said  Joseph  B.  Hubbard,  and  asked  to  have  the  same 
probated  as  sucL  That  on  April  6,  1877,  said  will  was  ad- 
mitted to  probate  by  said  court  ex  parte  and  without  notioe 
to  appellants.  The  respondent  was  thereupon  appointed  ex- 
ecutor  of  the  same,  and  inmiediately  qualified  and  entered 
upon  the  duties  of  his  trust. 

By  the  pnovisions  of  said  will  there  were  demised  to  said 
Mary  Jane  Hubbard  her  wearing  apparel  and  one  bed  and 
bedding,  and  unto  said  Bertha  only  one  fourth  of  said  dece- 
dent's estate,  ;to  be  paid  to  h6ron  arriving  at  the  age  of  eigh- 
teen years,  and  the  remaining  three  fourths  of  said  estate 
unto  the  said  Thomas  H.  Hubbard.  Said  Thomas  was.  nom* 
inatcd  as  the  executor  thereof ^^  and  exonerated  from  giving 
any  bond  as  stieh.  He  was  also  nominated  as  guardian  of 
said  Bertha  Helen,  and  exonerated  frtmi  giving  any  bond  for 
the  faithful  performance  of  that  trust 

Under  the  Eijglish  practice  Ihcfre  were  two  modee  of  prov- 
ing a  wiU  of  personal  property.      The  '^conmiQli  form''  m 
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which  the  will  was  propounded  bj  the  ezecator  and  proved 
ex  parte,  and  the  '^solemn  form"  in  which  the  next  of  kin  of 
the  testator  were  cited  to  witness  the  proceeding,  and  in 
which  the  proof  was  taken  per  testes  or  "in  form  of  law/'  as 
it  was  called.  When  probate  in  solemn  form  was  had  it  was 
Mndifig  and  conclusive  upon  all  the  next  of  kin  duly  cited, 
unless  fraud  or  collusion  could  be  shown.  But  a  probate  in 
common  form  could  be  called  in  by  any  of  the  next  of  kin, 
and  die  executor  required  to  show  cause  why  it  should  not  be 
revoked.  Both  of  these  forms  have  been  substantially 
adopted  in  most  of  the  states  by  statute.  In  this  state  pro- 
bate in  common  form  is  the  only  one  which  appears  to  have 
been  adopted  by  any  positive  enactment  of  the  legislature. 
(Code  sees.  1051,  1062,  1060,  1061.) 

It  is  provided  in  this  state  that  county  courts  shall  be  in- 
vested with  exclusive  jurisdiction  in  the  first  instance  to 
take  the  proof  of  wills.  (Code,  sec.  969.)  And  their  judg- 
ments and  decrees  are  held  \o  be  conclusive  in  collateral 
proceedings,  and  in  every  other  instance  until  they  are  va- 
cated by  proceedings  (m  appeal,  or  successfully  impeadied 
in  some  known  and  recognized  legal  method.  {Jones  v.  Dave, 
6  Or.  188.) 

It  is  claimed  by  counsel  for  appellants  that  where  a  will 
has  been  probated  "in  oonmion  form"  or  by  proceedings 
wholly  ex  parte,  as  in  this  case,  and  the  validity  of  the  will 
is  attacked  by  a  direct  proceeding,  it  is  incumbent  upcm  the 
person  seeking  to  maintain  the  validity  of  the  will  to  re- 
probate the  same  de  novo,  by  original  proof,  in  the  same 
manner  as  if  no  probate  theieof  had  been  had.  This  propo- 
sition, we  think,  is  correct,  if  the  allegations  aie  sufficiently 
broad  to  question  the  validity  of  the  will,  and  the  compe- 
tency of  the  proof  as  to  its  execution.  In  every  such  pro- 
ceeding the  onus  probandi  lies  upon  the  party  propounding 
the  will ;  and  he  must  prove  every  fact,  which  is  not  waived 
or  admitted  by  the  pleadings,  necessary  to  authorize  its  pro- 
bate in  the  county  court  Whatever  may  be  the  form  of  the 
issue  as  to  every  essential  and  controverted  fact  he  holds  the 
affirmative.  (1  Bradford's  Surrogate  94;  1  B.  Monroe,  884; 
46  Mis.  147.) 
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By  reference  to  the  pleadmgs  it  will  be  aeeii  that  it  is  ad- 
mitted :  1.  That  the  will  in  question  was  executed  in  form 
as  provided  by  law,  which  implies  that  it  was  reduced  to 
writing  and  signed  by  the  testator,  in  the  presence  of  the 
attesting  witnesses,  who  also  signed  it  at  his  request  and  in 
his  presence  and  in  the  presence  of  each  odier :  2.  Thai 
it  was  admitted  to  probate  upon  the  ex  parte  applicatim 
of  respondent,  by  calling  the  attesting  witnesses  before  the 
county  court  and  taking  their  written'  affidavits  as  to  its.ezo- 
Cntion :  8.  That  it  was  admitted  to  record  upon  such  ex  parte 
application* 

But  it  is  alleged  by  appellants  that,  at  the  time  of  making 
said  will,  Joee|A  B.  Hubbard  was  not  of  aound  and  disposing 
mind  or  memory ;  and,  further,  the  will  was  the  result  ofi 
and  caused  by  the  fraudulent  acts,  imposition,  and  undue 
influence  and  constraint  exercised  upon  and  over  him  by  re* 
spondent 

Each  of  these  allegations  being  specifically  denied  by  the 
answer  of  respondent,  constitute,  in  our  opinion,  the  only  ma<-. 
terial  issues  of  fact  in  the  case.  If  either  of  these  facts 
should  be  fully  established  by  the  evidence,  it  may  be  well 
said  it  is  in  no  respect  the  will  of  Joseph  B.  Hubbard*  / 

Under  our  statute  no  one  can  dispose  of  his  property  by 
^Hast  will''  unless  he  is  of  sound  inind  at  the  time  when  he 
executes  it     (Misc.  Laws,  787.)  'i 

A  sound  mind,  or  '%stamentary  capacity  implies,  that 
the  testator  fully  understands  what  he  is  doing  and  how  he 
is  doing  it;  he  must  know  his  properly  and  how  he  wishes 
to  dispose  of  it  among  those  entitled  to  his  bounty.  If  be! 
understands  in  detail  what  he  is  doing,  and  chooses  with 
understanding  and  reason  between  one  disposition  and  an- 
other, it  is  sufficient"  (Daniel  v,  Daniel,  89  Penn«  Stated 
191.)  I 

Testing  the  capacity  pf  tlie  testator  by  this  standard  w« 
think  it  very  clearly  appears  from  the  evidence  that  he  waiisr 
endowed  with  sufficient  mental  capacity  to  execute  the  wilt 
in  question.  In  the  opinion  of  all  of  his  intimate  acquaint- 
iinoes  he  was  of  sound  mind  and  ordinary  intelligence^  * 

'    It  is  admitted  by  couiisel  for  i^speUahts  in  their  brief  that 
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ihey  IiaTe  not  been  able  to  show  that  decedent  was  Hon  com- 
pos mentis,  but  claim  that  he  was  physieally  and  nokentallj 
debilitated'  to  sach  an  extent  as  to  render  him  susceptible  to 
undue  influence;  They  also  admit  that  they  have  not  shown, 
bgr  direct  or  positive  evidence^  that  respondent  exercised  un- 
due influence  over  his  biother  in  procuring  the  eK6cuti<m  of 
said  will ;  but  that  he  has  testified  positively  that  he  did  not 
exercise  such  influence. 

But  it  is  urged  on  behalf  of  appellants^  with  .great  eaiy 
nestoess,  that  the  document  presented  here  aa  the  last  wiE 
and  testament  of  Joseph  B.  Hubbard  shows  upon  its  £aoe, 
by  its  unjust  and  unnatural  disposition  of  the  testator's  prop- 
erly, that  it  ooxdd  not  have  been  the  production  of  a  rational 
inind  unswerved  by  improper  influences.  While  we  agree 
wiih  counsel  that  the  provisions,  of  this  will  vf hen  viewed 
from  bur  standpoint  appear  to  be  unjust^  it  is  not  for  ua 
to  judgB  of  their  justice,  or  the  reasons  which  induced  die 
testator  to  diseriminate  as  he  did  in  favor  of  his  brotiier 
against  his  wife  and  infant  child.  While  the  character  of 
those  provisions 'may  be  considered  in  connection  vnth  any 
other  evidence  tending  to  show  undue  influence,  it  cannot 
of  itself  be  considered  evidence  of  such  influence.  (68  N. 
T.  1480     • 

It  appears  from  the  evidence  that  llicHnas.H.  Hubbard, 
the  principal  beneficiary  under  this  will,  was  the  brother  of 
decedent,  and  that  they  veers  partners  in  business  and  on  in- 
timate tebrms ;  that  about  the  time  the  will  was  executed,  or 
shortly  tiiereafter,  decedent  and  his  vn&  separated,  and  that 
he  went  to  his  brother's  house  and  remained  thei^  until  he 
went  east  of  the  mountaihs  for  his  health.  His  b^rotfaer  also 
went  east  of  the  mountains  with  him,  to  take  care  of  him — 
he  being  in  very  feeble  health  at  that  time.  This  will,  how^ 
ever,  was  executed  a  few  days  prior  to  that  time.  It  also 
appears  that  he  and  his  wife  did  not  live  agreeably  tc^ther; 
that  several  quarrels  had  taken  place  between  Ihem,  and  that 
ihe  wife  had  commenced  a  suit  for  divorce* 

But,  '^to  invalidate  a  will  on  the  ground  of  undue  influ- 
ence there  must  be  affirmative  evidence  of  the  facts  from 
which  such  influence  is  to  be  infeitred.     It    is    not  suflioient 
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• 

to  aho^  that  a  party  benefited  by  a  -will  liad  tbe  motive  and 
oppovtwqiitf  to^^ezeri^ch-  influence;  tlieie  Inust  be  evidenoe 
that  he  did  exert  it  and  so  controlled  the  lietioBS  of  the  i»i 
tator,  either  by  importunities  \17hich  he  could  not  resist  or  by 
deception,  fraud  or  oth^  improper  means,  that  the  instru- 
ment is  not  really  the  will  of  the  testator."      (68  N.  T.,  148.) 

^^It  must  be  made  to  appear  that  it  was  obtained  by  means 
of  influence  amounting  to  moral  coercion  destroying  free 
agency,  or  by  importunity  which  could  not  be  resisted,  so  that 
isbe  tesMk))*  was  cdnstirained-  to  do  that  whidi  was  against  his 
actual  will,  but  which  he  was  unable  to  refuse  or  too  wieak  tOf 
resist*'  (Brich  v.  Bvich,  66  N.  :Y.  144 ;  1  Jannan  on,  Wills, 
as,  3ft;  Kedfield.on  Wills,  539^  580.) 

The  tiyidenoe  in  tbid  case  fails  to  show  that  it  $omeji  ^thin. 
thtoe.xuJi^.  It  is  also  claimed  that. the  county  court  com-, 
mitted  error  in  refusing  to  allow:  John  ^Hamilton,  ft  witness 
for  appellants,  to  testify,  6n  the  grotind  that  he  was  present 
in  the  court-room,  in  yiolation  of  the  order  of  ^^  cou]^  ex- 
chiding  the  THtnesses  from  the  eourt-room  durijdg  the  trial. 
This  was  errdir  in  the  court  unless  appellatita-  were  iJd  com- 
plicity with  the  witness.  The  witnes9  might  have  been  pun- 
ished for  contempt  in  disobeying  the  order  of  the  eourt^  but 
an  innocent  party  should  not  be  deprired  of  the  evident  on 
that  account.  ,      '     \ 

But  \re  think  it  sufBciently  appeairs  that  appellants  were 
not  injured  by  the  ruling  of  the  court  The  evidence^  was 
in  relation  to  a  collateral  matter  and  not  material  The  de^ 
eree  of  the  eourt  below  should  be  affirmed. 


EUNICE  A.  REES,  Respondent,  v.  QEOBGE  REES, 

Appellant 


.^^ 


PnroBOB— Rkai.  Estatk,  How  Fab  can  be  Eftbcted. — In  a  suit  to  dis- 
Bolve  a  marriage  contract,  the  court  cannot  decree  that  the  partj 
in  whose  fayor  the  divorce  is  granted  shall  he  entitled  to  more  than 
an  undivided  one  third  of  the  real  estate  owned  bj  the  other. 

Appeal  from  Umatilla  County. 
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This  is  an  appeal  from  bo  much  of  a  decree,  granting  a 
divorce  between  the  parties,  as  awarded  to  the  reapcmdent 
all  of  the  appellant's  land* 

Wm.  Strong  &  Sons,  for  appellant 
Lucien  Everts,  for  respondents 

By  the  Court,  B^ellt,  C.  J. : 

The  appellant  does  not  wish  to  have  the  decree  of  the  oourt 
below  reversed  so  far  as  it  dissolves  the  marriage  contract  be- 
tween the  parties,  but  asks  this  court  to  modify  that  decree 
which  awards  to  the  respondent  the  right  to  the  land  therein 
specified.  It  is  therefore  altogether  unnecessary  f<ff  us  to 
examine  the  evidence  in  the  case,  as  the  disposition  of  the 
property  the  parties  is  simply  a  question  of  law. 

If  the  land  described  in  the  decree  belonged  to  the  re- 
spondent it  was  unnecessary  to  say  anything  about  it  If, 
however,  it  was  the  property  of  the  appellant,  then  the  oourt 
below  had  no  right  to  decree  that  the  whole  of  it  should  be 
given  to  the  respondent  Section  495  of  the  Civil  Code  pro- 
vides that  ^'whenever  a  marriage  shall  be  declared  void  or 
dissolved,  the  party  at  ^ose  prayer  such  decree  .shall  be 
made  shall  in  all  cases  be  entitled  to  the  undivided  one  third 
part  in  his  or  her  individual  right,  in  fee  of  the  whole  of  the 
real  estate  owned  by  the  other  at  the  time  of  such  decree." 

The  decree  of  Ihe  circuit  court  is  therefore  modified  so  as 
to  give  the  respondent  the  undivided  one  third  part,  in  her 
own  individual  right,  to  the  whole  of  the  land  specified  in 
the  decree  as  against  the  appellant  It  is  further  ordered 
that  the  appellant  shall  not  recover  any  costs  or  disbursements 
in  this  court  from  the  respondent 

Decfee  modified. 
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♦SMITH  BROTHERS,  Respondents,  v.  WHEELER  & 

SIMMONS,  Appellants. 

Tender— Agbeem£NT  to  Deutkb  MACHiifCBT. — Where  the  vendor  of 
heavy  machinery  agrees  to  construct  and  deliver  it  on  railroad  cars 
to  be  furnished  by  the  vendee  at  a  specified  time,  and  he  is  then 
able,  ready  and  willing,  and  offers  tO  deliver  it,  but  the  vendee  fails 
to  furnish  the  ears,  and  is  not  at  the  place  of  delivery  to  receive 
and  pay  for  it  as  required  by  contract,  it  is  not  necessary  for  the 
vendor  to  remove  it  from  his  shop  to  the  railroad  depot  in  order 
to  constitute  a  tender. 

Idem — ^Vkxdob  mat  Rboovkb  without  I^uvebt,  Wheit. — In  case  of  a 
contract  for  the  construction  of  machinery  according  to  order,  where 
the  maker  has.  completed  it  as  required  by  the  contract,  and 
tenders  it  to  the  vendee,  and  he  refuses  to  receive  and  pay  for  it, 
the  maker  may  maintain  an  action  for  the  contract  price  without 
an  actual  delivery  ci  the  machinery. 

Appeal  from  Washington  County.  The  facts  are  stated 
in  the  opinion. 

T.  B.  Handley^  for  appellant 

Cailin,  KUlen  &  Nieholaa,  for  respondenta. 

By  the  Court,  Kelly,  C.  J. : 

This  was -an  action  brought  by  respondents  against  appel- 
lants to  recover  the  contract  price  of  certain  machinery  for  a 
steam  saw-mill  manufactured  by  them  for  the  appellants. 

Substantially,  the  complaint  alleges  that,  on  the  twenty- 
first  day  of  November,  1877,  the  parties  entered  intq  a 
contract  by  which  respondents  agreed  to  construct  for  ap^ 
pel  Ian  ts  a  steam-boiler  engine  and  a  quantity  of  other  ma- 
chinery specified  in  the  contracts  It  was  to  be  completed 
on  the  twenty-first  day  of  January,  1878,  and  delivered  on 
that  day  on  the  cars  of  the  Oregon  Central  railroad,  when 
and  where  appellants  were  to  receive  it  and  pay  three  thou- 
sand three  hundred  and  eighty-five  dollars  and  ninety  cents 
on  the  delivery  thereof.  Respolidents  allege  that  they 
completed  the  machinery  and  had  it  ready  for  delivery 
before  the  twenty-first  day  of  January,  and  requested  appel- 
lants to  furnish  cars  on  which  to  receive  it,  which  they 
neglected  and  refused  to  do.    They  also  allege  that,  on  the 

*See  3d  Am.  Bep.  698  and  Kote. 
7  Oregon- 
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twei^tj-fiist  day  of  January,  appellants  notified  t^em  th^t 
they  could  not  receive  or  pay  for  the  machine  on  that  day, 
and  requested  respondents  not  to  deliver  it  at  that  time,  and 
l3iey  tihien  paid  four  hundred  dollars  on  account  The  re** 
spondents  then  aver  that  they  were  ready  and  willing  to 
deliver  the  ma<^inery,  and  have  ever  since  been  reedy  and 
willing  to  deliver  it,  according  to  the  terms  of  their  contact, 
but  appellants  have  refused  to  receive  and  pay  for  the  same. 
They  then  demand  a  judgment  for  the  contract  price,  leas 
t^e  sum  of  four  hundred  dollars,  paid  therecm.  AppellaotOj 
in  tl^ir  answer,  deny  that  the  inadiinery  contracted  for  was 
completed  and  ready  for  delivery  on  thcf  twenty-first  day  of 
January,  or  that  respondents,  at  any  time,  requested  tbem 
to  furnish  cars  for  transporting  the  same.  They  deny  tliat, 
on  the  twenty-first  of  January  or  at  any  other  time,  they 
notified  respondents  that  they  could  not  receive  and  pay  for 
the  machinery,  and  .deny  that  respondents  were  ready  and 
willing  to  deliver  it  according  to  contract,  and  that  there  is 
anything  due  and  owing  them  on  account.  The  appellants, 
further  answering,  say  that  respondents  did  not  notify 
them  one  week  before  the  twenty-first  of  January  that  the 
machinery  would  be  ready  for  delivery  on  the  cars  on  that 
day.  That,  on  the  twenty-first  of  January,  they  went  to 
respondents'  shop  and,  believing  their  representations  to  be 
true  that  the  machinery  was  completed,  they  paid  four 
hundred  dollars  thereon  and  then  requested  respondents  td 
defer  the  delivery  of  it  for  one  week,  in  order  to  give  them 
time  to  procure  teams  and  cars  for  the  transportation  of  it 
That  respondents  agreed  to  this  and,  on  the  twenty-eighth 
of  January,  cars  and  teams  were  secured  by  them  at  great 
expense,  and  they  were  ready  and  willing  to  receive  and  pay 
for  it  on  that  day,  but  that  the  machinery  was  not  then 
completed  and  ready  for  delivery.  The  replication  denies 
all  the  new  matter  set  up  in  the  answer.  Judgment  was  ren- 
dered on  the  verdict  of  the  jury  for  the  amount  claimed  by 
respondents. 

Several  exceptions  were  taken  by  appellants  to  the  instruc* 
tions  of  the  court,  but  most  of  them  are  to  sentences  detadied 
from  the  contest,  and  which  cannot   be    fully     understood 
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withoat  GOdisIderifig  them  in  ooimection  wiiih  other  portionfi 
of  the  oharge. .  '  Wo  (wiU  tbeisfore  consider  them  together 
instead  of  aepamtely,  as  nearly  all  the  assignments  of  enm 
relate  to  but  one  qnestion,  that  is, 'Aether  the  respondents 
did  all  thej  vers  required  to  do  in  order  toiocmstitate  a  teii* 
der  of  the  machinery  to  the  appellants^'  so.  as  to  entitle  them 
to  reeo^^er  in' this  aetioii.  On  this  point  the  eonrt  eharged 
substantiaUy,  that  if  respondents  wevs  ahle^  ready  and  'will'^ 
ing  to  oompIetB  the  contraet  I]!7  delivering  the  machinery  on 
board,  the  Oregon  Central*  railroad  en  tiw  ttventy-first  day 
of  Jantuufyi  or  any  subeeq^oent  day  agreed  ni)on  by  the  pai^ 
ties,  if  tliere  was  an  extension  of  time  for  the  delivery  of  it, 
and  the  appeUants  -were  not  able^-jneady  and  willing  to  re^ 
ceive  it  on  board  the  cars  and  pay  f6r  it  on  the  itwenty^first 
day  of  Jannaify  or  any  eubaeqiient  day  agreed  on,  then  the 
respondents  wotild  be  entitled  to  recover  in  this  action  al- 
though tbey  did  noit  remove  the  maddneiy  from  the  shop, 
and  take  it  to  the  irailroad.       : 

The. facts;  as  they  are  admitted  by  the  pleadings  or  as  set 
forth  in  the  bill  of  ezeeptioni^ . are  in  substance  these:  The 
respondents  agreed  to  oomstruct  the, machinery  and  deliver 
it  to  appellants  on  board  the  railroad  cars  on  the  twenty- 
first  day  of  January^  1878,  when  the  appellants  were  to  re- 
ceive and  pay  the  contaract  price,  three  thousand  three  hun- 
dred and  eighty-five  dollars  and  ninety  cents.  On  that  day 
appellants  went  to  respondent's  shop  and  were  told  that  the 
machinery  was  done  and  ready  for  delivery.  Being  unable 
to  receive  it  then  they  paid  four  hundred  dollars  on  account 
and  requested  respondents  to  defer  the  delivery  for  one 
week,  in  order  to  give  them  time  to  obtain  cars  and  teams 
to  transport  it  The  appellants  had  not,  at  any  time,  the 
money  on  hand  ready  to  pay  or  tender  the  balance  of  the 
prioe.  This  appears  by  the  bill  of  exceptions.  Kor  did 
they  either,  on  the  twenty-first  or  twenty-eighth  of  January, 
have  the  cars  at  the  place  where  the  machinery  was  to  be 
delivered  at  the  railroad,  nor  were  they  there  to  receive  or 
pay  for  it.  The  appellants  daim  that  the  court  erred  in  its 
charge,  and  also  in  refusing  to  instruct  the  jury  that  *'re- 
pendents  were  not  entitled  to  demand  payment  until  they  de- 
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livered  the  znachiiieTy  at  the  place  designated  in  the  con* 
tract''  The  court  did  not  err,  either  in  its  chai^  or  in  refus- 
ing to  give  the  instruction  asked.  The  law,  undoubtedly, 
is  that  where  delivery  of  goods  by  a  vendor  at  a  particular 
place,  and  payment  of  the  price  by  the  vendee  are  concur* 
^  rent  acts,  an  actual  delivery  or  tender  of  the  goods  at  the 
place  is  necessary,  in  order  to  entitle  the  vendor  to  sue  for 
the  price,  but  there  are  exceptions  to  the  rule,  and  this  is 
one  of  theoL  The  appellants  did  not  have  the  necessary  cars 
at  the  railroad  depot  upon  whidi  the  machineiy  could  be 
placed,  and  it  was  therefore  impossible  for  respondents  to 
deliver  it  on  the  cars  or  to  tender  it  then.  Nor  would  they 
have  been  justified  under  the  circumstances  in  taking  it  to 
the  railroad  depot,  and  leaving  it  by  the  wayside  where  it 
would  probably  have  been  injured,  or  parts  of  it  lost  The 
respondents  undoubtedly  knew  that  appellants  had  made  no 
preparation  whatever  to  receive  it,  and  it  would  have  been 
but  an  idle  ceremony  to  haul  the  machineiy  to  the  depot, 
look  around  for  the  absent  vendees  to  tender  it  to  them,  and 
then  take  it  back  to  their  shops.  It  is  a  legal  maxim,  that 
the  law  never  requires  any  one  to  do  a  vain  or  useless  act — 
Lex  neminem  cogit  ad  vana  seu  inutUia. 

The  appellants,  however,  insist  that  even  if  the  respond- 
ents have  a  cause  of  action  it  can  only  be  for  damages  for 
a  breach  of  the  contract,  and  that  they  are  not  entitled  to 
recover  the  stipulated  price  because  they  still  own  the  ma- 
chinery, inasmuch  as  there  has  been  no  actual  delivery  of 
it.  There  is  a  divemty  among  the  decisions  of  different 
courts  upon  this  subject,  where  the  property  sold  still  re- 
mains in  the  possession  of  the  vendor.  Mr.  Sedgwick, 
treating  of  it,  says :  ^^If  the  possession  of  the  goods  has 
not  been  changed  it  has  been  doubted  whether  the  rule  of 
damages  is  the  price  itself,  or  only  the  difference  between 
the  contract  price  and  the  value  of  the  article  at  the  time 
fixed  for  its  delivery.  It  seems  to  be  well  settled  in  such 
eases  that  the  vendor  can  resell  them  if  he  see  fit,  and  charge 
the  vendee  with  the  difference  because  the  contract  price 
and  that  realized  at  the  sale.  Sut  if  the  vendor  does  not 
pursue  this  course,   and,   without  reselling  the   goods,  sues 


Jan.  1879]      -Smith  Bbothebs  v.  Whejbleb.  58 

the  vendee  for  his  breaeh  of  contract^  the  question  arises 
which  we  have  already  stated  whether  the  vendor  can  recover 
the  contract  price  or  only  the  difference  between  that  price 
and  the  value  of  the  goods  which  remain  in  the  vendor's 
hands;  and  the  rule  appears  to  be  that  the  vendor  can  re- 
cover the  contract  price  in  full/'  (Sedgwick  on  Damages, 
837,  sixth  edition.) 

In  the  supreme  court  of  Maine  it  is  held  that  the  manu* 
faeturer  of  an  article  for  a  customer  who  refuses  to  take  any 
pay  for  it  can  not  maintain  an  action  for  the  contract  price ; 
that  until  delivery  of  the  goodB  the  title  does  not  pass  from 
the  vendor,  {Moody  v.  Brotvn,  34  Maine,  107.)  In  New 
York  the  rule  is  directly  the  reverse  of  this.  '  In  a  recent 
cfascj  Church,  C  J.,  says:  "Upon  a  valid  sale  of  specific 
chattels,  wh^re  tiothing'  remains  to  be  done  by  the  vendor 
except  delivery,  whether  conditioned  upon  payment  or  not, 
the  right  of  property  passed  to  the  vendee,  at  whose  risk  it 
is  retained  by  the  vendor.  The  same  consequence  as  to  title 
results  from  a  valid  tender  upon  an  executory  contract.  Upon 
the  refusal  of  the  vendee  to  accept  and  pay  the  price,  the  ven- 
dor, upon  proper  notice,  may  sell  the  property  and  recover 
the  difference,  or  he  may  sue  for  the  difference  between  the 
contract  and  actual  price,  in  which  case  he  elects  to  retain 
the  property  as  his  own,  or  he  may  recover  the  contract  price, 
in  which  case  he  holds  the  property  as  trustee  for  the  ven- 
dee, and  is  bound  to  delier  it  whenever  demanded,  upon 
receiving  payment  of  the  price."  (Hayden  v.  Dements,  63  N. 
Y.  426;  Dunt(m  v.  Mc Andrew,  44  N.  T.  72.) 

The  ruling  in  Pennsylvania  is  the  same.  In  a  case  where 
the  manufacturer  of  an  article  made  to  order  had  completed 
it,  and  upon  notice  of  its  completion  the  buyer  refused  to 
pay  for  and  take  it  away,  it  was  held  that  the  maker  might 
sue  for  its  value,  and  the  measure  of  damages  was  the  con- 
tract price.  (Ballentine  v.  Robinson,  46  Penn.  S.  177.) 
When  a  vendee  refuses  to  receive  and  pay  for  (wrdinary  goods, 
wares  and  merchandise  which  he  has  contracted  to  purchase, 
the  measure  of  damages  which  the  vendor  is  entitled  to  re- 
cover usually  is  the  difference  between  the  contract  and  the 
market  price  of  the  goods    at    the    time   when  the  contract 


$4  Stats  of  Obbooit  v.  Mot  Looxx.     [7  Or^<Hi 

was  brc^en.  Yet  where  iJie  Euhject  of  the  sale  is  a  specific 
article  of  property  to  be  manufactured  by  the  vcndM  for  the 
vendee,  and  the  former  has  completed  the  cxmtract  and  per- 
formed all  that  he  is  required  to  do  under  it,  there  seems  to 
be  no  good  reason  why  he  should  not  be  entitled  to  recover 
the  price  agreed  upon  in  the  contract.  Here  it  is  not  strictly 
in  the  case  of  a  sale  of  merchandise.  The  respondents  agreed 
to  make  certain  machinery  according  to  the  directions  of  the 
appellants,  and  to  furnish  the  necessary  materials  for  it. 
When  it  was  completed  and  ready  for  delivery  the  appellants 
either  neglected  or  refused  to  furnish  the  cars  apon  which  it 
was  to  be  delivered,  as  they  had  agreed  to  do.  Under  these 
circumstances,  we  think  the  right  of  property  was  clearly  in 
them.  They  alone  were  in  default,  and  there  is  therefore  no 
just  reason  why  the  respondents  should  be  compelled  to  ao- 
cept  the  madiinery  in  part  payment  of  their  demand,  and 
sue  for  the  balance.  Nor  is  there  any  reason  why  they 
should  be  subjected  to  the  risk  and  trouble  of  a  resale  for 
the  benefit  of  appellants.  The  just  rule  in  such  cases  is  tliat 
when  the  vendor  of  an  article  has  manufactured  it  accord- 
ing to  order,  and  offers  to  deliver  it  to  the  vendee  in  accord- 
ance with  the  agreement,  who  refuses  to  accept  it,  the  vendor 
should  be  entitled  to  sue  for  and  recover  the  contract  prioe. 
The  judgment  of  the  court  below  is  affirmed. 


THE  STATE  OF  OHEGON,  Respondent,  v.  MOT 
LOOKE,  Appellant. 

OirWBTlTBK  FOREIGH  I-AWS,  HOW  PROVED HISTORICAL  WOBKS  WOT  EVI- 
DENCE.— CoiirlB  do  not  lake  judicial  nofi<*  of  the  laws  of  a  foniga 
untry,  but  they  munt  bn  proved  as  facts.  The  unwritten  law  of 
foreign  countrj  must  he  shown  by  the  oral  testimony  of  witnessei 
illcd  thprein,  nnil  the  published  reports  of  the  dectMons  of  socb 
untry,  and  not  by  historical  works,  as  provided  tor  in  section 
■8  of  the  code. 

EH  InsTBuUENT — CouBT  Mi:8T  COKSTBUK. — The  oonatniction  and 
^1  effect  of  a  written  agreement,  when  introduced  in  eridenee, 
a  question  of  law  for  the  court,  and  should  not  be  loft  to  the 
itermination  of  the  jury. 

PEAi.  from  Multnomah  County. 
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The  appellant  was  charged  with  the  brime  of  kidnapping. 
The  allegations  are  that,  on  the  fifteenth  day  of  DeoemWy 
1877,  in  Multnomah  oountyy  Oregan,  the  defendant  unlaw- 
fully seized^  with  intent  to  imprison,  against  her  will,  one 
Wong  Ho,  a  China  woman,  the  wife  of  one  Ah  JBack.  The 
defendant  was  conTicted,  and  takes  this  appeal  from  the 
judgment  rendered  against  him.  'TTpon  the  trial,  it  ber 
came  a  material  question  whether  or  not  the  said  Wong  Ho, 
alleged  in  said  indictment  to  have  been  kidnapped,  was  the 
wife  of  one  M07  Mow,  and  whether  a  marriage  had  been 
consummated  between  the  eaid  Wong  Ho  and  M07  Mow  in 
the  kingdom  of  China,  evidence  having  been  introduced 
fending  to  show  that  said  defendant  was,  at  the  time  of  the 
alleged  kidnapping,  acting  with  the  knowledge  and  consent, 
and  on  behalf  of,  M07  Mow,  and  there  also  having  been 
evidence  introduced  tending  to  show  that,  prior  to  the 
alleged  kidnapping,  Wong  Ho  had  been  forcibly  taken  and 
detained  from  Moy  Mow^  who  claimed  to  be  her  husband.'' 

For  the  purpose  of  showing  that  there  are  no  written  laws 
in  the  Chinese  Empire  upon,  the  subject  of  marriage,  and 
to  lay  the  proper  foundation  for  introducing  evidence  of  the 
customs  of  that  empire  upon  the  subject,  the  appellant 
offered  in  evidence  certain  epecified  pages  of  a  book,  enti- 
tled 'TEEistory  of  the  Middle  Kingdom;  a  survey  of  the 
Geography,  Government,  Education,  Social  Life,. etc.,  of 
the  Chinese  Empire  and  its  Inhabitants,  by  J.  Wells  Wil- 
liams.'' 

The  state  objected  that  the  evidence  offered  was  irrele- 
vant, immaterial  and  incompetent,  and  the  court  held  that 
the  evidence  waa  incompetent  and  sustained  the  objection  on 
that  ground. 

The  appellant  further  offered  certain  pages  from  a  book, 
entitled  "A  report  of  the  Joint  Special  Committee  to  inves- 
tigate Chinese  Emigration,"  second  session  of  the  forty- 
fourth  congress's  report,  No.  689,  printed  at  the  government 
printing  office  in  Washington,  the  printing  of  which  was  di- 
rected by  the  congress  of  the  United  States.  • 

To  the  introduction  of  the  evidence  above  referred  to  the 
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state  objected,  and  the  court  sustained  the  objection  on  the 
ground  that  the  evidence  was  incompetent 

The  appellant  "offered  evidence  proving  that  in  China 
marriage  is  consununated  by  an  agreement  in  writing  exe- 
cuted by  the  parents  of  the  girl  and  delivered  by  them  to  the 
husband.'^  This  evidence  was  not  oontradiotB<i  or  di»- 
puteA 

The  appellant  then  produced  an  agreement  written  in  the 
Giinese  langauge,  and  offered  evidence  to  the  effect  that  the 
agreement  was  executed  by  the  parents  of  Wong  Ho,  and  by 
them  delivered  to  Moy  Mow.  The  testimony  was  admitted 
and  the  agreement  translated  to  the  jury  as  follows: 

"Hang  Gee,  eleven  years  second  day  of  October,  certify 
to  the  name  is  Wun  Ho,  in  China  betroth  to  Moi^Sing  Mow, 
the  marriage  prize  was  one  hundred  dollars,  the  parent  wero 
agree  that  Wun  Ho  shall  be  with  Moi  Sing  Mow  a  hundred 
years  old,  both  were  agree  and  this  was  the  proof: 

"Hang  Qee  eleven  years  sec.  Oct 

'Tarentj  Wong  Yang. 

"Sign,  Long  Yow.** 

The  court  instructed  the  jury  "that  as  to  what  the  laws 
and  customs  of  China  are  upon  the  subject  of  marriage  is  a 
question  of  fact  for  the  jury,"  and  allowed  the  jury  to  find 
on  that  subject  This  instruction  was  excepted  to  by  the 
appellant  The  court  further  instructed  that  it  was  the  duty 
of  the  jury  to  construe  the  written  agreement  offered  by  the 
appellant  as  evidence  of  a  marriage  in  China,  and  to  this 
instruction  also  the  appellant  excepted. 

• 

nUl,  Durham  <6  Thompson,  for  appellant 

J.  F.  Caples,  District  Attorney,  and  M.  F.  MvBcey,  for  the 
state. 

By  the  Court,  Pbim,  J.: 

The  first  ground  of  error  assigned  is  tiiat  of  excluding  the 
evidence  offered  by  the  appellant  It  is  claimed  that  the 
excluded  evidence  was  offered  for  the  purpose  of  showing 
that  the  laws  of  the  Chinese  Empire  relating  to  the  subje^ 
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of  marriage  are  unwritten  laws,  and  for  the  further  purpose 
of  showing  what  those  lawa  were.  It  is  urged  that  this 
evidence  should  have  been  admitted  under  section  748  of 
the  code,  which  provides  that  'historical  works,  books  of 
science  or  art,  and  published  maps  or  charts,  made  bj  per^ 
sons  indifferent  between  the  parties,  are  primary  evidence  of 
facts  of  general  notoriety  and  interest."  The  provisions  of 
this  section  we  do  not  regard  as  applicable  to  this  dass  of 
facts,  and  especially  when  we  take  into  consideration  section 
717  of  the  code,  which  provides  that  'Hbe  oral  testimony  of 
witnesses  skiUed  therein  is  admissible  as  evidence  of  the  un- 
written law  of  a  sister  state  or  foreign  country^  as  are  also 
printed  and  published  books  of  reports  of  decisions  of  the 
courts  of  such  state  or  country." 

Thus  it  will  be  seen  that  it  is  directly  provided  by  this 
section,  that  the  unwritten  law  of  a  foreign  country  must  be 
shown  by  "oral  testimony  of  witnesses  skilled  therein,"  or 
"by  the  published  reports  of  the  decisions  of  the  courts"  of 
that  country.  We  think  there  was  no  error  in  excluding  the 
evidence  offered  by  appellant. 

It  is  further  claimed  that  there  was  error  in  the  instruct 
tions  of  the  court  to  the  jury. 

They  were  instructed  as  follows:  "That  as  to  what  the 
laws  and  customs  of  China  are  upon  the  subject  of  marriage 
was  a  question  of  fact  for  the  jury,"  and  they  were  allowed 
to  find  upon  that  subject  The  court  also  instructed  the 
jury  "that  it  was  their  duty  to  construe  the  said  agreement 
in  writing,  purporting  to  be  a  marriage  contract,  and  that  it 
was  only  admitted  as  eyidence  on  the  ground  that  it  was  part 
of  thJB  transaction  which  was  claimed  to  be  a  marriage  be- 
tween the  said  Moy  Mow  and  the  said  Wong  Ho." 

The  general  rule  is  that  courts  do  not  take  judicial  notice 
of  the  laws  of  a  foreign  country,  but  they  must  be  proved 
as  facts.  Mr.  Story,  in  discussing  the  question  whether 
they  are  to  be  proved  as  facts  to  the  jury  or  to  the  co^jrt  in 
trials  at  common  law,  says:  "All  matters  of  law  are  prop- 
erly referable  to  the  court,  and  the  object  of  the  proof  of 
foreign  laws  is  to  enable  the  court  to  instruct  the  jury  what, 
in  point  of  law,  is  the  result  of  the  foreign  law  to  be  applied 
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ta  the  matters  in  contrt>\^eray  befoi:e  tbem.  The  eourt  art,^ 
theineforey.  t6  decide  what  is  the  proper  e^dence  of  the  la\^< 
Qf>a  foreign  oonntryi  and  when  the  evidence  ia  givdn  of  thoiad 
laws,  the  courts  are  to  jndge  of  their  applicjability,  when 
proved^  to  the  caae  in  hand.  Btt  when  the  evidence  consists 
of  parol  testimony  of  experts  aei  to  the  existence  or  prevail* 
ing  construction  of  a  statute,  or  as  to  any  poiftt  of  unwritten 
law,  the  jury  must  determine  "vthat  the  foreign  law  is^  as  itt^ 
the  case  of  any  controverted  fact  depending  upon  like  teeti-' 
mony.  But  when  the  evidence  admitt^  consists  entii^j  ot 
a  written  doeumenty  statute,  or  judicial  opinion,  the  questi(A' 
of  its  oon^truction  and  effect  is  for  the  court  alone."  (Stoiy; 
on  Conflict,  of  Laws,  sec.  638;  99  Mafes.  255.)  Section  175 
of  the  criminal  code  provides  that  "all  questions  of  law,  in-, 
diiding'' the 'admissibility  of  testimony,  the  facts  preliminary 
to  such  admission,  and  construction  of  statutes  and  other 
writings^     *   •♦     ♦    ♦     aj3  ffy  be  decided  by  the  court" 

The  construction  and  legal  effect  of  the  written  agreement 
introduced  in  evidence  by  appellant  was  a  question  of  law  for* 
the  court,  which  should  not  have  been  left  to  the  determina- 
tion of  the  jury.  And  the  last  instruction  of  the  court,  which 
undertook  to  submit  the  construction  and  legal  effect  of  that 
written  agreement  to  the.  jury,  was  erroneoua.  The  judg- 
ment of  the  court  below  should  be  reversed  and  a  new  trial 
awarded  the  appellant 


B.  F.  BUBCH,  Appellant,  v.  R  P.  EAEHART,  Secretary 

of  State,  Bespondent 

LBaxsi^TTYB  Appbopbiation — Genekal  Bill,  What  Mat  OonTAnr.-^A 
•peeiflc  appropriation  to  pay  an  existing  deficiency  may  properly  ba 
embraced  in  a  general  appropriation  bill  within  the  m^Tiii^  of  ae^ 
tioB  7,  article  IX  of  the  constitution. 

DKFTdKWCiBS  Mat  be  Paid  Oxtt  or  General  Tax. — Section  6  of  article 
IX  of  the  oonstituticm  does  not  require  the  legislatiye  anembly 
to  levy  a  special  tax  to  pay  deficiencies  when  there  is  an  income 
from  existing  taxation,  and  other  sonrcee  sulBeient  to  pay  soflh  d» 
flcieno&ea,  as  well  as  the  current  expenses  of  the  State. 
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iDBM-^LwiBifA^E^v^  I>i0C]UETiO9r.r-->It  ift  foT  th»  legii^tiTe  as^embljE^  .and 
it  alone,  to  detennine  whether  the  receipts  from  exUting  taxation* 
with  other  sources  of  income,  are  suMcient  without^  all  additional 
tax  to  paj  such  deficiencies,  as  wellaa  the  current  expenses  of  the 
state.  '       ' 

-  •  .  4 

Apfbal  from  Marion  County.  Tlie  facts  are  stated  in  the 
opinion. 

SonhcMt  (6  Ramsey  and  Knight  dk  Lord,  for  aplpellants. 

By  the  first  separate  answer  it  is  alleged  that  the  appro- 
priation  was  exhausted  prior  to  the  time  this  claim  was  pre- 
sented^  and  by  the  second  separate  answer  that  said  claim  is 
an  expense,  in  excess  of  the  income  of  the  state  for  the  fiscal 
year  ending  September  9,  1878,  and  that  no  law  had  been 
•  passed  levying  a  tax  to  pay  said  defici^cy. 

The  first  defenaie  13  based  on  the  ground  that  in  the  ab- 
sence of  an  appropriation  the  secretary  of  state,  has  no 
authority  in  law  to  draw  his  warrant  for  the  payment  of  any 
claim  or  salary,  and  the  second  defense  on  section  5,  article 
9,  page  91  of  the  constitution;  which  provides  that  "when- 
ever the  expenses  of  any  fiscal  year  shall  exceed  the  income, 
the  legislative  assembly  shall  provide  for  levying  a  tax  for  thf> 
ensuing  fiscal  year,  sufficient  with  other  sources  of  income, 
to  pay  the  deficiency,  as  well  as  the  estimated  expenses  of 
the  ensuing  fiscal  year. 

If,  however,  the  legislature  has  made  an  appropriation  to 
pfiy  the  salary  or  claim  specified  in  plaintiff's  petition,  the 
first  defense  is  untenable  in  law,  and  if  the  expenses  of  the 
state  for  the  fiscal  year  ending  September  9,  1878,  were  not 
in  excess  of  the  income,  the  second  defense  is  alike  untenable. 
(Van  Sanford  PI.  356  and  6.) 

Waiving  for  the  present  the  objection  urged  on  the  court 
below  that  both  of  these  separate  answers  plead  conclusions 
of  law,  we  daim^  preliminarily,  that  it  is  the  duty  of  the 
seoeretary  of  state,  as  auditor  of  public  accounts,  to  audit 
and  allow  claims  —  where  the  claims  are  proper  ones  and 
authorized  by  law — even  where  no  appropriation  has  been 
made  for  their  payment  His  authority  to  allow  claims  and 
audit  them,  does  not  depend  on  the  condition  whether  an 
appropriation  has  been  made  to  pay  them.      But  when  the 
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secretary  comes  to  draw  his  warrant  for  tbe  payment  of  any 
daim^  then  his  authority  does  depend  on  the  condition  that 
an  appropriation  has  been  made  to  pay  it 

The  question  then  arises^  has  the  legislature  made  an  ap- 
propriation for  the  payment  of  the  salary  specified  in  appel- 
lant's petition  ?  The  amount  of  claims  in  excess  of  the  ap- 
propriation for  the  fiscal  year  ending  September  S^  1878,  on 
the  penitentiary  fund,  in  which  appellant^a  salary  is  included 
is  the  simi  of  nine  thousand  five  hundred  and  seventy-four 
dollars  and  ten  cents.  (Secretary  of  State's  Beport,  1878, 
p.  12.) 

The  legislaturci  at  its  last  session,  appropriated  the  sum 
of  nine  thousand  five  hundred  and  seventy-four  dollars  and 
ten  centSy  to  pay  the  claims  in  excess  of  past  appropriaticms. 
(Session  Laws,  1878  p.  81  sec.  15.) 

The  supreme  court  of  this  state  has  decided  that  "the  au- 
thority of  the  secretary  of  state  to  audit  accounts  and  draw 
warrants  depends  on  the  condition  that  an  appropriation  has 
been  made  by  the  legislative  assembly  for  their  payment.  (4 
Or.  136.) 

This  disposes  of  the  first  separate  answer  and  also  the 
second,  because  it  is  not  material  that  the  expenses  of  the 
state  for  the  past  fiscal  year  exceed  the  income  if  the  legis- 
lature has  made  an  appropriation  to  pay  such  deficiency. 
But  it  is  not  a  fact  that  the  expenses  of  the  state  have  ex- 
ceeded its  iijcoraQ  for  the  present  fiscal  year,  as  alleged.  The 
expenses  simply  exceeded  the  appropriation,  as  reference  to 
the  reports  of  the  secretary  of  state  and  state  treasurer  will 
show. 

Section  5  of  article  9  of  the  constitution  provides  that  "an 
accurate  statement  of  the  receipts  and  expenditures  of  the 
public  money  shall  be  published  with  the  laws  of  each  regu- 
lar session  of  the  legislative  assembly." 

The  reports  of  the  secretary  of  state  and  treasurer  of  the 
"receipts  and  expenditures"  are  as  much  a  matter  of 
judicial  cognizance  as  the  "laws  of  each  regular  session.** 
The  reports  of  these  officers  show  that  there  was  a  balance 
in  the  treasury  of  the  income  of  the  state  belonging  to  the 
past  fiscal  year;  coin,  eighteen  thousand  nine   hundred  and 
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twenty-two  dollars  and  ninety-one  cents;  currency,  eight 
thousand  and  ninety-tWo  dollars  and  thirty-three  cents, 
aggregating  the  sum  of  twenty-seven  thousand  doilara  in 
cash. 

It  is  thus  apparent  that  while  the  expenses  of  the  state 
for  the  two  past  fiscal  years  were  in  excess  of  the  sum  ap« 
propriated  by  the  legislature,  the  income  of  the  state  for 
the  same  years  exceeded  the  expense  sereral  thousand 
dollars.  The  argument  thus  far  has  proceeded  on  the  theory 
that  it  lA  not  necessary  to  resort  to  the  revenue  derived  from 
the  four-mill  tax  for  current  expenses  (Session  Laws,  1876, 
dec.  1,  p.  28),  to  pay  these  claims  in  excess  of  the  appropria- 
tion and  included  in  the  appropriation  bill  of  1878.  The 
cash  on  hand  in  the  treasury  and  to  he  derived  from  other  ^ 
sources  of  income  is  more  than  sufficient  by  several  thousand 
dollars  to  pay  all  the  claims  included  in  this  deficiencrf  in 
excess  of  past  appropriation.  But  it  is'  asserted  that  the  de- 
ficiencies included  in  section  15,  page  88,  Laws  of  1878,  are 
in  conflict  with  sec?tion  6,  article  9,  of  the  constitution  and 
void,  for  the  reason  that  no  tax  was  levied  to  pay  such  de- 
ficiency. Under  that  section  of  the  constitution  it  is  only 
necessary  to  levy  a  tax  to  pay  a  deficiency  when  the  expenses 
of  the  state  exceed  the  income. 

The  reports  to  which  reference  has  been  made  conclusively 
show  that  the  income  of  the  state  was  greater  than  the  ex- 
pense for  the  two  past  ^fiscal  years,  and  that  these  claims, 
for  which  provision  has  been  made  for  payment  by  the  last 
legislature,  were  only  in  excess  of  the  appropriation  and  not 
of  the  income  for  the  two  past  fiscal  years.  There  was  no 
deficiency  in  excess  of  income,  but  only  of  past  appropria- 
tions, and*  the  argument  invoked  under  this  section  of  the 
constitution  can  have  no  relevancy  or  right 

The  amount  of  assessable  property,  as  reported  by  the 
secretary  of  state,  without  any  allowance  for  its  increase  for 
the  two  ensuing  years  derived  from  the  four-mill  tax  to  de- 
fray current  expenses,  will  yield  a  revenue  to  the  state,  ex- 
clusive of  the  income  derived  from  other  sources,  sufficient 
to  meet  the  full  amount  appropriated  by  the  last  legisla- 
ture, including  the  defimencies  in  excess  of  past  appropriar 
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tionSj  and  leave  a  sorplus  in  libe  treasury  of  more  llian  ten 
thousand  dollars.  And  although  it  is  not  neoessaiy  to  the 
argument  if  the  tax  already  levied — four-mill  tax — ^is  suffi- 
cient, with  or  without  other  sources  of  income,  to  pay  thi^ 
defidenqy  in  exoess  of  past  appropriations,  as  well  as  the 
estimated  expenses  of  th^  ensuing  fiscal  years,  section  6  of 
article  9  of  the  constitution  would  not.be  infringed  by  ap- 
plying the  proceeds  of  that  tax  to  pay  that  deficiency.  The 
reasonable  and  proper  construction  of  thfit  section  does  not 
contemplate  when  the  tax  already  levied  is  sufficient  to  pay 
the  deficiejicy  and  estiznated  expenses^  that  further  burdens 
shall  be  imposed  on  the  pe<^le  by  levying  an  additional 
tax  for  sudi  deficiency.  That  is  only  when  the  expenses  exr 
ceed  the  income  Imd  the  tax  already  levjbed,  with  other 
sources  of  income,  are  sufficient  to  pay  the  deficiency  and 
estimated  expenses,  etc  But  it  may  be  claimed  that  to  apply 
the  four-mill  tax  to  pay  this  deficiency  in  excess  of  past  ap- 
propriations would  violate  section  3,  article  9,  of  the  consti* 
tution  in  this,  that  it  would  divert  the  tax  from  the  object 
to  which  only  it  could  be  legally  applied.  This  could  hardly 
be  a  proper  construction  of  that  8e<^on,  even  if  the  expense 
exceeded  the  income,  much  less  when  it  simply  exceeded 
the  appropriation,  for  the  reason,  such  tax,  in  applying  it 
to  the  payment  of  this  deficiency,  would  not  be  diverted  to 
objects  dissimilar  or  inconsistent  ivith  the  purposes  for 
which  it  was  levied  or  to  be  applied.  But  when  a  tax 
is  levied  and  set  apart  for  a  specific  object,  as  in  the  case  of* 
the  soldiers'  relief  fund,  it  cannot  be  diverted  to  other  pur- 
poses widiout  coming  in  conflict  with  this  section  3,  except, 
perhaps,  when  the  object  for  which  the  tax  was  levied  has 
ceased  to  exist  or  been  attained.  In  that  event  the  legisla- 
ture would  undoubtedly  have  the  authority  to  apply  the 
surplus  to  any  legitimate  object  of  public  expenditure.  The 
view  we  have  already  taken,  and  the  only  questions  raised 
by  the  answer  of  the  defendant,  render  the  furth^  pursuit 
of  this  argument  unnecessary.  That  the  legislature  did  ap- 
propriate funds  to  pay  this  deficiency  (Session  Laws,  1878), 
and  that  the  expense  of  the  state  did  not  exceed  the  ii^ 
come,  are    certainly    beyond  quertion.      Besides^  there  are 


f^n44^  already  in  the  treasury  belonging  to  tbe:inco(ine  of  tbe 
past  fiscal  year  sufficient  to  pay  the  full  amount  of  this  ^e- 
fi<^nGy  in  .^xo&ob  of  past  appropriattona,  without  the  nece»- 
alQr  of  resorting  to  the  revenue  derived  {torn  the  four-mill 
tax  for  the  ensuing  fiscal  years.  The  object  of  this  section 
of  the  oonstituti<)ii  was  to  prevent  .risers  from  being  engraj^ted 
on  appropifiatioi^  bjlls  in  whi^h  so^ne  job  lie  concealed^  and 
to  i^uire  ali  bills  that  appropriate  the  public  money  to  stand 
on  its  merits.  ][t  is  a  rale  adopted  by  the  court,  and  too  well 
settled  to  require  citatioui  that  it  is  with  extreme  hesitation 
that  oourts  pronounce  a  law  unconstitutional^  and  only  then 
when  the  infraction  is  plain  and  palpable  and  free  from ,  ^11 
r^asonabl^  doubt-      (5  Or.  245;  Cooley's  Const.  Lim.  18V) 

...  •  '  , 

J.  A.  Stratton,  for  respondent 

In  the  argument  below,  eirem^  was  laid  upon  the  asserted 
fact  that  there  were  funds  derived  from  the  excess  of  receipts 
between  September  1,  1876,  and  September  1,  1878,  suffi- 
cient to  pay  the  claim  on  which  this  proceeding  is  based.  If 
such  be  the  fact,  it  should  have  been  recited  in  the  writ  The 
writ  is  the  complaint  (Civ.  Code,  232,  sec.  590),  and  the 
complaint  "shall  contain  ^^  ♦  ♦  a  plain  and  concise 
statement  of  the  facts  constituting  the  cause  of  action.  (Civ. 
Code,  118,  sec  65.) 

It  is  contended  that  this  is  a  fact  of  whidi  the  courts  will 
take  judicial  notice  under  section  698  of  tte  code.  But  that 
section  provides,  not  a  rule  of  pleading,  but  the  manner  of 
proving  certain  facts.  Nor  does  it  comprehend  the  class  of 
facts  to  which  pliaihtifF  seeks  to  apply  it  The  court  will 
not  take  judicial  knowledge  of  the  condition  of  the  state  fi- 
nances. This  must  be  proved  like  any  other  fact,  except  as 
provided  in  section  733,  subd.  1,  Civil  Code. 

Again,  what  is  there  to  jhow  that  such  alleged  excess  had 
not  been  drawn  out  by  prior  warrants  upon  such  fundi 
Conceding  that  there  was  an  excess  on  the  first  day  of  Sep- 
tember, 1878,  it  does  not  follow  that  it  remained  on  hand 
until  the  twenty-sixth  of  October,  1878.  The  secretary  is 
authorized  to  draw  warrants  upon  a  particular  fund  only 
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to  the  amount  of  the  appropriation  therefor.      {Brawn  v. 
Fleischner,  4  Or.  182.) 

Defendant's  answer  shows  that  the  appropriation  of  1876 
for  payments  of  this  class  of  claims  is  exhansted  So  much 
of  the  general  appropriation  law  of  1878  as  attempts  to  pro- 
vide for  the  pajment  of  deficiencies,  is  tinoonstitational : 
1.  Because  this  subject  id  no^  expressed  in  the  titl^  of  the 
act  (Laws  1878,  p.  77;  Const,  Art  IV,  sec.  20.)  2.  Ap- 
propriations for  deficiencies  cannot  be  coupled  in  the  same 
act  with  appropriations  for  current  expenses.  (Const,  Art 
IX,  sec.  7,  Code,  p.  91.)  8.  No  special  tax  has  been  levied 
to  meet  this  liability.  (Const,  Art  IX,  «ec^  6;  Id.,  sec  2.) 
No  part  of  the  revenue  of  the  state  derived  from  taxation  is 
applicable  to  the  payment  of  this  claim.  (Laws  of  1876,  p. 
98,  sees.  1  and  2;  Const,  Art  IX',  sec'  S.) 

By  the  Court,  Eeli-t,  C.  J. : 

By  an  act,  approved  October  20,  1876,  making  appropria- 
tions for  the  expenses  of  the  state  government,  the  sum  of 
forty  thousand  dollars  was  appropriated  for  the  general  ex- 
penses of  the  penitentiary.  It  seems  to  have  been  insuffi- 
cient to  defray  the  salaries  and  other  expenses  of  that  in- 
stitution for  the  two  years  commencing  on  the  second  Mon- 
day of  the  year  1876,  and  that  there  was  left  a  deficiency 
of  nine  thousand  five  hundred  and  seventy-four  dollars  and 
ten  cents. 

An  act  entitled  "An  act  to  provide  for  the  ordinary  ex- 
penses of  the  state  government,  and  general  and  specific 
appropriations,"  was  approved  October  19,  1878,  which  ap- 
propriated funds  for  the  ordinary  expenses  of  the  state  gov- 
ernment and  also  the  following  item :  "Penitentiary  fund : 
for  deficiencies  in  excess  of  past  appropriations,  nine  thou- 
sand five  hundred  and  seventy-four  dollars  and  ten  cents." 

The  appellant  was  the  superintendent  of  the  penitentiary 
and,  as  such,  became  entitled  to  four  hundred  and  fifty 
dollars,  as  a  salary  for  the  quarter  ending  August  31,  1878; 
but,  owing  to  the  deficiency  before  referred  to,  it  was  not 
paid  when  it  became  due.     On  the  twenty-first  day  of  Octo- 
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het^  1878,  he  applied  to  ,the  reapondent  a3-  secretai^  of  st^ite, 
and  requested  th.at,  as  auditor  of  publie  accounts/ he  sbQu]l<^ 
audit. the  claim  and  issue  a  warrant  on  the  state  treasurer 
for  the  paynaent  of  the  four  hundred  and  fifty  dollars  above 
referred  t^«  For  the  reasons  heretofore  stated,  the. reapon d- 
.ent  refused  to  do  so.  The  appellant  then  applied  to  the 
judge  of  the  circuit  court  for  Marion  county  for  a  writ  of 
mndnmm  oamnumding  mpondent  to  audit  his  daim  and  is- 
suje  a  warrant  f pr  the  amount  due,  or  show  cause  why  he  re- 
fused to  do  so.     . 

;  The  respondent  answered  the  writ  and  gave  reasons  for 
Infusing  to, audit  and  allow  the  claim,  which  are  substan- 
tially as  follows:  That  the  appropriation  of  forty  thpusand 
jdoljars  fo{r  the  general  -expenses  of .  the  penitentiary^  made 
by  the  act  approved  October  20,  1876,  wa^  exhausted  befoi:e 
•the ^time  when  appellant's  claim  was  presented  to  him;  that 
warrants  had  already  been  drawn  upon  that  fund  to  the  f  nil 
amount  of  the  forty  thou^nd  dollars;  that  appellaipt's  claim 
is  an  expense  in  excess  of  the  iucome  of  the  state  for  the 
fiscal  year  ending  September  9,  1^78,  aud  that  no  la?v.\vas 
passed  by. the  legislative  assembly  levying  a  tax  to  pay 'Suc}i 
deficiezLcy.  The  appellant  filed  a  general  demurrer  to  the 
answer,  which  was  overruled  by  the  circuit  court,  and  failing 
to  further  plead,  the  writ  was  dismissed.  From  this  decis- 
ion an  appeal  was  taken.  It  is  now  urged  by  respondent  that 
the  writ  of  naandamus  ought  not  to. be  made  peremptory  for 
the  following  reasons :  ..    .    , 

1.  Because  the  appropriation*  for  the  deficiency  of  nii^e 
thousand  five  hundred  and  seventy-four  dollars  and  ten  cents 
in  the  penitentiary  fund  is  not  expressed  in  the  title  of  the 
act  approved  October  19,  1878,  and  is  therefore  in*  contra- 
vention of  article  4,  section  20,  of  the  constitution,  which  pro- 
vides that  "every  act  shall  embrace  but  one  subject  and  mat- 
ters properly  connected  therewith,  which  subject  shall  be  ex- 
pressed in  the  title."  The  title  of  the  act  referred  to  is  as 
follows:  "An  act  to  provide  for  the  ordinary  expenses  of 
the  state  government  and  general  and  specific  appropria- 
tions." 

7  Oiegwi'^^  . 
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The  appropriation  made  in  this  act  to  pay  the  deficiency 
in  the  penitentiary  fund  is  a  specific  appropriation  for  that 
purpose,  and  is  as  clearly  expressed  in  lie  title  as  any  other 
in  the  act  To  specify  the  several  appropriations  more  mi- 
nutely would  be  to  make  the  title  of  the  act  as  long  ad  the  act 
itself,  which  surely  was  never  contemplated  by  the  framera 
of  the  constitution. 

2.  It  is  urged  that  appropriations  for  deficiencies  can 
not  be  embraced  in  the  same  act  with  appropriations  for  the 
current  expenses  of  the  state.  In  support  of  this  position, 
respondent  refers  to  article  9,  se^stion  7,  of  the  constitution: 
'Taws  making  appropriations  for  the  salaries  of  pnblio 
officers  and  other  current  expenses  of  the  state  shall  ocmtain 
provisions  upon  no  other  subject.^'  And  he  daims  that 
current  expenses  of  the  state  mean  expenses  to  be  incnrred 
in  the  ordinary  administration  of  the  state  government  after 
the  passage  of  the  appropriation  bill,  and  that  they  do  not 
include  deficiency  items.  We  think  these  words  were  not 
intended  by  the  framers  of  the  constitution  to  be  taken  in 
that  restricted  sense.  If  it  had  been  so  intended,  they 
doubtless  would  have  used  the  words  "current  expenses  'of 
the  state  during  the  biennial  term/'  or  some  other  apt  words 
to  express  that  meaning.  Current  expenses  of  the  state 
mean  the  ordinary  tunning  liabilities  incurred  by  the  state 
in  the  administration  of  its  offices  from  year  to  year.  The 
object  had  in  view  by  the  insertion  of  that  section  in  the 
constitution  was  to  prevent  the  introduction  of  such  matters 
of  legislation  into  appropriation  bills  as  were  not  germane, 
and  thus  make  these  bills  the  vehicle  of  carrying  tfarongfa 
matters  of  doubtful  expediency,  such  as  could  not  be  passed 
upon  their  own  merits. 

3.  The  next  and  last  reason  urged  by  respondent  why  the 
writ  ought  not  to  be  made  peremptory,  is,  that  no  special 
tax  was  levied  by  the  last  legislative  assembly,  to  pay  the 
deficiencies  of  the  last  fiscal  year  as  required  by  article  IX, 
section  6  of  the  constitution.  That  section  provides  that: 
''Whenever  the  expenses  of  any  fiscal  year  shall  exceed  the 
income,  the  legislative  assembly  shall  provide  for  levying  a 
tax  for  the  ensuing  fiscal  year  sufficient,  with  other  sources 
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of  inocftue,  to  pay  the  deficiency^  as  well  as  tbe  estimated,  ex- 
panse of  the  enfiuing  fiscal  year.'' 

Bespondent  contends  that  the  claim  of  appellant  waa  an 
expense  in  excels. of  the  income  of  the  state  for  the  last  fis- 
cal year,  and  that  it  can  only  be  paid  by  the  levy  of  a  special 
tax  for  that  purpose,  even  though  the  revenues  arising  from 
taxation  and  other  sources  of  income  shall  be  sufficient  to 
pay  that  deficie^iqy  aa  well  a»  the  estimated  expense  for  t^e 
fiscal  year  ending  on  the  second  M\>nday  of  September, 
1880.  We  think  that  is  not  the  proper  construction  to  be 
placed  on  that  Section  of  the  constitution.  If  i^  be  con- 
ceded that  the  receipts  from  taxation  with  other  sources 
of  income  are  sufficient  to  defray  all  the  expei^ses  of  the 
state  administration,  and  pay,  in  addition,  all  the  deficien- 
cies of  the  past  fiscal  year,  why  should  the  burden  cif  an 
addition,al  tax  be  imposed  upon  the  people  merely  to  accumu- 
late a  fund  in  tUe  state  treasury,  to  lie  there  until  it  shall 
be  appropriated  by  some  future  legislature?  We  think  thkt 
neither  the  letter  nor  the  spirit  of  the  constitution  requires 
that  such  a  constructicm  should  be.  placed  upon  that  instru- 
ment On  the  contrary,  we  hold  that  the  legislative  assem- 
bly is  required  to  levy'  an  additional  tax  to  pay  deficiencies 
only  when  all  other  sources  of  income  are  insufficient  to  pay 
lliem,  and  the  other  appropriations  for  the  current  fiscal  term 
of  two  years.  And  whether  these  sources  of  income  were  suf- 
ficient for  that  purpose  or  not  was*  a  question  for  the  legisla- 
tive assembly,  and  for  it  alone  to  determine*  Owing  to  the 
increase  of  taxable  properly,  and  the  probable  decrease  in  the 
expenditures  of  the  state  administration,  it  doubtless  con- 
cluded that  no  further  taxation  was  required  to  m-eet  all  de- 
mands specified  in  the  act  making  appropriation  for  the  cur- 
rent fiscal  term  of  two  years;  as  the  legislature  failed  to  im- 
pose an  additional  tax  to  pay  deficiencies,  the  fair  presump- 
tion is  that  none  was  needed,  and  whenevei'  an  appropriation 
is  made  to  pay  any  deficiency  there  is  also  a  presumption  that 
there  are  or  will  be  funds  in  the  treasury  ftom  existing 
sources*  of  inconie,  stifficient  to  pay  that  as  well  as  all  other 
appropriatiotis  made  by  the  legislative  assembly.  L 

An  appropriation  having  been  made  to  pay  the  claim* 'of 


68  Mbbbimait  v.  Moboan.  [7  Orcgcm 

appellant  we  hbld  iJiat  it  is  the  duty  of  respondent  ttx>  audit 
that  demand  and  draw  his  warrant  on  the  troastirer  for  the 
amotmt  foiihd  to  be  due. 

The  judgment  is  reversed  and  a  peiemptoiy  mandamus 
ordered  to  be  iissujeid 


E.  R.  MEKRIMAir,  Appellant,  v.  JOSEPH  S.  MOEQAN, 

Bespondent. 

HaEBSAB   COBFUS  —  QUESTIQJfS   SOB  DeOISIOF,  how   PfiXSKlfTBD. — In  ft 

case  of  habeas  corpus  against  an  officer  having  the  petitioner  in 
custody,  the  matters  properly  triable  arise  on  the  return  of  the 
officer  and  the  traverse  thereto. 

Idbm — iRBBQULABiTiEa  NOT  Inquibb)  IinK>b — In  cttcB  of  habcSaa  eorpus 
the  court  will  not  inquire  into. any  irregularities  of  the  committing 
magistrate  which  do  not  appear  in  the  process,  on  which  the  prisoner 
is  held,  imleds  it  be  the  question  of  the  Jurisdiction  of  the  eom- 

■        mitting  magistrate  over  the  isaee.    •       - 

JnkM  —  MAUdous  Pboseoutiok  —  Mattkbs  CoMPLiONn  or  Must  bb 
Ended. — In  a  case  for  a  malicious  prosecution,  the  plaintiff  must 
allege  in  his  complaint  that  the  prosecution  complained  of  has  been 
terminated  in  his  favor  or  abandoned  by  the  defendant. 

•  *  I 

Appeal  from  Multnomah  Oonnlj.  The  fapts  are  stated 
in  the  opinion. 

DeU  &  Reed  J  tor  appellant: 

L  The  first  proposition  is  that  where  an  aetion  for  a  mal- 
icious j)ro8ecution  is  broiigfat,  it  must  appear  on  the  f aoe  of 
the  complaint  that  there  was  a  want  of  probable  cause  tor  the 
prosecution. 

IL     This  must  appear  by  its  being  shown  that  the  proee- 
-cution  has  been  disposed  of,  is  terminated  Or. at  an  end  in 
favor  of  the  plaintiff  in  the  action  for  malicious  prosecu- 
tion. 

III.   At  first  the  tendency  was  to  hold  that  there  must  be 
Ta.  final  decision  od  the  merits  as  res  judicata  in  faror  of  de- 
fendant in  that  action*-an  acquittal  technically. 
\    IV.'  '  Some  courts  endeavorsd  to  limit  that  propositioB  to  a 
decision  in  the  first  instahee  and  bef 6rd  appeaL  .   (i  Wend. 
•^391;  68  Pa.  St.). 
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V.  But  the  Current  of  authoHty  now  is  the  ptlaer.  way, 
and  is  settled .  i3a»t  no.  final  verdict  is  neoesd^ry,  but  that 
anything  that  terminate  that  particular  proceeding  i$  all 
that  is  neoeftsary.  As  on  a  warrant  before  a  committing 
magistrate,  if  defendant  be  discharged'  after  a  hearing 
(2  Johns,  293;  37  Ind«  650),  or  for  want  of  appearance  of 
prosecutor  (36  N.  Y.  11),  ot  for  defective  aflBdavit  (ft  Hill, 
349),  or  if  it  is  process  under  which  he  can  no  longer  be 
arrested  (6  Hill  N.  Y.  347),  or  wheh  bound  over  after  "no 
bill''  returned  by  the  grand  jury  (6  Hill,  N,  Y.  347),  or 
after  indictment  j^ound  and  quashed  by  the  court  (6  Hill, 
IN*.  Y.  347 ;  30  Ind.  437),  or  in  case  of  a  oivil  action  after  a 
voluntary  dismissal  (19  Wend.  417),  or  dismissal  for  defect 
in  the  prof5eedings  (16  How.  Pr.  362^),  <xr  after  a  reversal 
by  supreme  court  of  a  judgment,  which  practically  ends  the 
case  (64  Pa.  St.  295),  even  though  a  final  order  remained 
to  be  made,  or  if  the  order  of  arrest  had  been  vacated.  (16 
How.  Pr.  262.) 

VI.  A  final  discharge,  without  bail,  on  habeas  corpus, 
comes  fully  within  the  rule  under  the  Oregon  statutes. 

The  provisions  of  sections  623  and  624  of  Oregon  Civil 
Code  settle  the  principle  that  a  final  discharge  under  a  writ 
of  habeas  corpus  from  a  magistrate's  oommitment  is  an  end 
of  that,  proceeding,  imd  that  a  subsequent  arrest  for  the  same 
offense  is  a  different  cause  or  proceeding.  .  Admission  to  bail 
would  not  be  a  ''final  disehjirgs,''  but  a  judgment,  as  in  this 
case,  that  the  defendant  go  >'itbout  a  day  is  a  final  discharge,, 
he  not  being  in  jail  and  not  on  bond. 

So  flie  ''probable  cause''  is  res  judicata  by  habeas  corpus 
decision  anyhow,  because  prosecutor  was  allowed  to  introdiSoe 
new  evidence,  section  614,  and  failing  to  do  so,  presumed 
none  to  be  had.  (6  Hill,  N.  Y.  847.)  The  question  in  this 
c&sc  was  whether  in  a  criminal  case  on  mesne  process  after, 
a  voluntary  escape,  the  oflScer  could  retake  the  prisonpr  on 
that  warrant.  If- he  could  not,  the  warrant  had  lost  its 
force  and  the  prosecution  was  at  an  end.  If  he  could  retake 
him. under  it,  then  the  warrant  remained  in  full  force,  and, 
the  prosecution  not  ended.  It  was  held  he  could  r^^e^ 
bim  iuider  it>  and  therefore  the  proeecUtioti  npt  ended  wf thiq 
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tlie  leaaon  of  tbe  mlest  The  case  in  43  niinois  is  based  <m 
die  idea  that  ihete  must  be  a  teclmioal  Terdict  of  acqoittal, 
which  ve  have  bIiowq  is  not  the  law. 

VII.  But  it  is  claimed  that  under  section  411  Or^on 
O^miual  Code  this  warrant  has  to  be  returned  to  tbe  court, 
etnd  that  the  grand  jur;  hare  to  act  upon  it  before  it  becomes 
functus  officio,  even  thon^  defendant  has  been  discharged 
from  the  warrant.'  But  section  54  only  requires  the  district 
attorney  to  prepare  and  submit  to  the  grand  jury  an  indict- 
ment where  defendant  is  held  to  answer.  Not  only  so,  but 
that  warrant  has  lost  its  foree  by  habeas  corpus  judgment, 
annulling  its  order  or  commitment,  and  is  no  more  than  waste 
paper. 

VIII.  But  plaintiff  also  eets  up  tbat  the  warrant  was  void, 
and  without  the  jurisdiction  of  the  justice,  and  had  been  so 
declared  by  the  habeas  corpus  court  In  case  tiie  warrant 
was  T<»d,  this  action  lies,  er^i  though  no  terminatifHi  ia 
shown.  (37  Ind.  550;  16  How.  Pr.  262  j  1  Ahb.  Forms, 
note  j,  K86.) 

IX.  FlaintifFs  also  allege  that  defendants  were  guilty  of 
an  abuse  of  legal  process,  and  in  that  case  no  termination 
need  be  shown.  (64  Pa.  St  386;  2  Greenl.  Ev.,  sea  453, 
(Siting  4  Bing,  n.  c  212;  S  Scott,  561,  S.  C,  11  Pa.  St  81; 
18  N.  T.  478;  47  Pa.  St  194;  6  Dner,  N.  Y.  804;  8  Iowa, 
589;  Wright  (Ohio),  735;  50  Ifc.  808;  89  BarK  66.) 

X.  Where  allegation  is  that  it  was  abandoned,  demurrer 
does  not  lie.    (36  N.  T.  11;  6  EDU,  847.) 

Dolph,  Bronaugh,  Dolph  <£  Simon,  for  reqKmdent: 
it  well  settled  law  that  no  action  will  lie  for  an  alleged 
laous  prosecution,  until  such  prosecntion  is  raided.  (1 
oa  Torts,  518,  chap.  16,  sec  26,  p.  451 ;  2  Qreenl.  Er., 
452,  458 ;  Mwwe  v.  Dupont,  1  Am.  Leading  Cases,  237, 
'7;  4  Gush.  317.) 

Kving  held  the  defendant  to  answer  before  the  grand 
upon  a  criminal  charge,  it  is  bj-  law  the  duty  of  the 
aitting  magistrate  to  return  his  proceedings  in  the  mat- 
y  the  coun^  dei^s  office.  (Crim.  Code,  p.  898,  see. 
I     And  it  is  tbe  duly  of  the  district  attomi^  t»  ■  ~ 
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an  indictmeiLt  to  the  grand  jnij^  and,  canse  the  evidence  in 
support  thereof  to  be  brought  before  then^  in  such  case. 
(Grim.  Code,  p.  347,  sea  54.)  And  it  is  the  duty  of  that 
body  .to  act  upon  the  case,  and  either  to  find  or  ign<»ie  the 
indictment;  and  until  they  retuiin  "not  a  true  bill/'  the  pro- 
ceeding had  not  ended.     (Crim.  Code,  p.  348,  sec.  64.) 

The  court  below  was  judicially  advised  by  law^  and  by  its 
records^  that  no  term  of  that  court  had  intervened^  and  no 
grand  jury  had  been  in  session  between  the  alleged  date  of 
the  arrest  of  the  plaintiff  upon  said  charge  and  the. date  of 
the  filing  of  his  complaint— July  23,  1878— and  that,  there- 
fore, it  was  legally  impossible  that  said  proceeding  could  have 
been  ended  at  the  time  of  the  commencement  of  this  action, 
and  this  court  will  take,  judicial  knowledge  of  the  same  fact, 
tiie  terms  of  courta  being  established  by  law.  (Civ.  Code^ 
p.  250,  sec.  698,  subd.  2.) 

Moreover,  as  we  have  seen,  the  complaint  must  allege  not 
only  that  the  proceeding  has  ended,  but  how  it  terminated, 
in  order  to  entitle  the  plaintiff  to  maintain  his  action.  The 
only  claim  that  this  prosecution  or  proceeding  was  at  an  end, 
when  this  action  was  begun,  is,  that  the  plaintiff  had  been 
discharged  by  the  judge  of  the  court  below  upon  habeas  cor- 
pus. But  while  the  plaintiff  might  thereby  have  been  re- 
leased from  imprisonment,  such  discharge  did  not  have  the 
effect  to  terminate  the  proceeding  against  him.  He  could 
not  be  again  arrested  upon  the  same  charge  by  a  committing 
magistrate,  but  it  was  none  the  less  the  duty  of  the  justice, 
wbo  had  held  him  to  answer,  to  return  his  proceedings  to  the 
circuit  court;  and  the  grand  jury  was  equally  still  bound  by 
law  to  investigate  the  charge;  and  if  an  indictment  should 
be  found,  the  plaintiff  might  again  be  arrested  upon  the  same 
charge,  and  as  a  continuation  of  the  original  arrest  and  pro- 
ceeding. (Civ.  Code,  p.  238,  sec  624,  subd.  1;  1  Hi],  on 
Torts,  523,  464 ;  Bacon  v.  Townsend,  6  Barb.  426 ;  Walker 
V.  Martin,  43  IlL  608,  in  point) 

It  appears  from  the  allegations  of  the  complaints  in  this 
actioai  that  the  rulii^  of  the  judg!^,  who  dischai^d  plaintiff 
upon  habeas  corpus,  was  itself  enoneous,   and  therefore 
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could  in  no  manner  affect  the  proceeding  instituted  before  the 
justice.     (Hil.  on  Torts,  340,  359.) 

It  is  stated  in  the  complaint  that  the  ground  upon  which 
plaintiff  was  discharged  on  habeas  corpus  was,  because  the 
information,  filed  with  the  jnagistrate  to  procure  the  plaint- 
iff^s  arrest,  did  not  state  facts  suflScient  to  constitute  a  crime. 
But  it  is  likewise  alleged  that  an  examination  of  the  diaige 
was  had  before  the  magistrate,  who,  upon  such  hearing,  held 
plaintiff  to  answer  to  the  grand  jury. 

We  submit  that  the  only  office  of  such  information  is  to 
authorize  the  magistrate  to  issue  his  warrant  for  the  arrest  of 
the  accused.  It  cannot  be  read  in  evidence  against  him  after 
he  is  arrested,  for  he  is  entitled  to  confront  the  witaiesses; 
and  the  information  is  functus  joffido  whenever  the  examina- 
tion commences.  To  hold,  therefore,  that  no  matter  what  the 
evidence  may  be,  nor  however  clearly  it  may  establish  the  guilt 
of  the  prisoner,  upon  such  examination,  nevertheless  after  he 
has  been,  upon  such  hearing,  committed  to  custody,  he  is  en- 
titled to  be  discharged  if  such  information  does  not  allege  all 
the  essential  requisites  of  the  specific  offense,  with  the  partic- 
ularity required  in  an  indictment  is  we  insist  clearly  erron- 
eous. 

We  suppose  that  if  a  prisoner  were  arrested  upon  a  war- 
rant issued  against  him  based  upon  an  information  imper- 
fectly charging  him  with  the  crime  of  burglary,  and  upon 
examination  it  should  appear  to  the  magistrate  that  he  was 
not  guilty  of  the  crime  charged,  but  was  guilty  of  larceny,  it 
would  be  none  the  less  the  duty  of  the  officer  to  hold  him  to 
answer  before  the  grand  jury  upon  the  latter  charge.  In  such 
a  case,  the  information  might  not  at  all  refer  to  the 
real  offense  committed,  yet  can  it  be  maintained  that  there- 
fore the  prisoner  should  be  discharged  on  habeas  corpus?  His 
honor,  the  judge,  who  so  discharged  plaintiff,  ruled 
that  he  had  no  authority  to  rehear  or  review  the  evidence 
given  before  the  magistrate  upon  said  examination,  and  in 
this  view  we  think  he  was  fully  sustained  by  the  law;  aiid 
therefore  we  submit  that  this  court  will  'conclude  that  he 
refused'  to  review  said  testimony.  But,  after  so  deciding, 
then  to  hold  that  the  accused   should   be   discharged   from 
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the  conuQitment,  without  regard  to.  what  the  evidence  xs^J- 
have  establishred  against  him;  because  of  the  technical  in- 
sufficiency of  the  information  in  not  correctly  including  all 
the  facts  necessary  to  be  proved  in  order  to  his  conviction,  we 
thou^t  at  the  time,  and  still  think,  was  an.  equally,  erroneous 
and  much  more  ^dangerous  precedent  tb^  a  reheacing  of  the 
evidence  would  have  established. 

Bv  the  Court,  Boise,  J. :  '  ' 

It  appears  that  the  appellant  was  arrested,  brought  before 
the  committing  magistrate,  and  held  to  answer  the  charge 
at  the  nejct  term  of  the  circuit  court  Before  the  next  tenn  of 
that  court,  the  appellant  in  this  action  was  discharged  from 
custody  on  a  writ  of  habeas  corpus,  issued  by  the  judge  of  the 
circuit  court 

In  order  to  maintain  this  action,  it  was  necessary  for  the 
appellant  to  allege  that  the  proceeding  against  him  of  which 
he  complained  was  finally  teiTuinated  by  his  discharge  or  ac- 
quittal of  the  offense  charged  against  him,  on  which  he  had 
been  arrested.  The  appellant  claims  that  his  discharge  on 
the  proceedings  under  the  habeas  corpus  is  sufficient  to  enable 
him  to  maintain  this  action.  The  questions  which  come  be- 
fore the  court  on  a  writ  of  habeas  corpus  arise  in  a  case  like 
this  on  the  sufficiency  of  the  wTit  or  process  by  which  the  offi- 
cer holds  the  prisoner. 

The  return  to  the  writ  does  not  show  the  proceedings  be- 
fore the  committing  magistrate  any  further  than  they  are  re- 
cited in  the  mittimus,  for  the  officer  does  not  have  the 
record  of  the  magistrate,  and  the  only  proper  questions 
before  the  court  are  as  to  its  regularity  and  sufficiency  to 
authorize  the  officer  to  hold  the  prisoner  in  custody.  If  suffi- 
cient, the  prisoner  must  be  remanded;  if  not  sufficient,  he 
must  be  discharged.  For  the  court  hearing  the  habeas 
corpus  case  will  not  inquire  into  the  regularity  of  the  pro- 
ceedings before  the  comonitting  magistrate,  further  than 
relates  to  the  jurisdiction  of  the  magistrate.  If,  in  this 
case,  the  magistrate  had  authority  by  law  to  commit  tlie 
appellant  for  obtaining  goods  under  false  -pretenses,  of 
which  authority,  the  circuit  court  must  have  taken  judicial 
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ABNEE  SMITH,  by  JOHN  B.  HINES,  Guardian,  Appel- 
lant, V.  JOHN  HABJEUS,  Eespwident 

AaSAUI.T  AND  BaTTEBT — AOTION   FOB  DAMAGES — EVIDEKCE   OF   GeNEBAL 

GoimucT. — In  an  action  for  damages  for  assault  and  battery  upon 
: an  infant,. the  general  coniduet  of  the  defendant  towards  the  infant 
ia  admiasible,  to  ahow  malioe  or  to  rdi)ut  evidence  of  malice. 

ApyBATi  from  Benton  County. 

This  is  an  action  of  trespass  for  personal  injuries.  The 
complaint  sets  out  nine  separate  causes  of.  action,  and  claims 
damages  in  the  aggregate  sum  of  ten  thousand  dollars.  It 
is  alleged  that  in  September,  1865,  the  appellant,  then  six 
years  of  age,  was  placed  by  his  father  in  the  care 
and  control  of  the  respondent,  under  an  agreement  by 
which  he  was  to  so  remain.  The  assaults  are  alleged  to 
have  been  committed  in  1865  and  1866,  while  the  respond- 
ent stood  in  the  relation  of  loco  parentis  to  the  appellants 
On  the  trial  the  appellant  called  witnesses  to  prove  the  var- 
ious assaults  alleged.  He  also  called  a  Mrs.  Stewart  as  a  wit- 
ness, who  testified  that  she  knew  the  appellant  while  he 
lived  with  the  respondent,  during  a  period  of  about  one 
and  one-half  years;  that  ''the  child"  (meaning  the  appel- 
lant) "could  not  stay  with  thein'*  (meaning  the  respondent 
and  his  wife) ;  that  he  had  been  whipped  when  he  came  to 
the  house  of  witness  "all  over  his  back,  and  a  hack  on  his 
,  head,  as  if  done  with  a  knife,  gaped  open."  She  also,  over 
the  objection  of  respondent's  counsel,  testified  as  follows: 
"We  washed  plaintiff  and  fixed  up  for  him  as  good  as  we 
could,  poor  little  boy  j"  that  he  was  "all  bruised ;"  that  there 
were  black  spots  and  stripes  on  his  back ;  that  his  arm  had 
been  broken,  but  was  then  nearly  well;  that  it  hurt 
him  to  lift  anything  and  was  "kind  of  stiff."  Four 
other  witnesses  testified  substantially  the  same  as  this  wit- 
ness as  to  the  appearance  of  the  appellant's  back  and  arm. 
The  appellant  also  offered  evidence,  which  was  admitted, 
tending  to  show  that  the  general  treatment  of  the  appellant 
by  the  respondent  was  harsh  and  cruel;  that  the  appellant 
was  poorly  clad,  was  overworked  and  otherwise  abused.  The 
purpose  of  this    testimony    was    to   show    express    malice. 
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Fortbb  purpofe  df  disproving  such  malice;  a  witness,  John 
Buchanan,  was  alloTred  to- testify  that  he  was  at  the  house  bf 
the  respondent  during  the  winter  of  186^,  while  the  ap|>ellani 
was  living  there,  and  made  his  home  there ;  that  the  appellant 
was  well  treated,  as  well  as  any  child  in  the  neighborhood — 
as  well  as  though  he  had  been  respondent's  own  child.  Ser- 
eral  other  witnesses  also  testified  to  the  general  good  treat- 
ment of  the  appeUant  by  respondent  while  the  former  was 
living  with  tttt  respondent  and  during  the  time  the  trespasses 
were  alleged  to  have  been  committed.  This  testimony  Was 
admitted  under  objection  of  appellant's  counsel,  as  the  otheir 
jhad  been  admitted  -under  objection  of  counsel  for  respondent 

m 

John  Ketsay,  for  appellant 

John  Bvmett  and  B.  8.  Sirdhan,  for  respcn Jent 

By  the  Court,  Boxsb,  J. : 

It  is  claimed  by  the  appellant  that  the  admission  of  evi- 
dence of  general  good  treatment  of  appellant  by  respondent 
during  the  time  appellant  lived  with  respondent — the  same 
being  the  time  during  which  the  assaults  and  batteries  are  al- 
leged to  have  been  conmiitted — is  error.  In  all  cases  of  willful 

« 

assaults  and  batteries  exemplary  damages  may  be  given  by  the 
jury,  and  to  increase  these  damages  express  malice  may  be 
shown  by  the  plaintiff.  Express  malice  may  be  shown,  says 
Mr.  Greenleaf,;  vol.  3,  sec.  145,  by  evidefnoe  of  a  deliberately 
formed  design  to  kill  another,  and  the  same  rule  applies  to 
all  malicious  assaults;  and  STich  design  may  be  shown  by  the 
circumstancses  attending  ihje  battery— by  threats,  lying  in 
wait,  previous  quarrel  or  fi;rudge.  In  a  case  like  this  it  is 
competent  for  the  appellant  to  show  that  the  general  con- 
duct of  the  respondent  towards  this  child  was  such 
as  to  show  that  he  had  a  spite  at  the  child,  evinc- 
ing a  cruel  disposition  towards  him  and  a  desire  to  abuse 
him,  and  this  was  the  tendency  of  the  evidence  adduced 
by  appellant 

In  reply  to  and  to  rebut' the  presumption  of  express  malice, 
it  was  competent  for  the  respondent  to  show  that  by  his  acts 
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he  had  evinced  ^  kbid  disposition  towkrds  the  appelltot  dar^ 
ing  the  timet  that  thede  continuing  assaults  were  being  c«hii- 
znitted*  Sveh  efvide;Qce  would  be  very  proper)  in  enabling  the 
jjojy  tO]  come  to  a.  just  condusioii  in  a  case  like  the  present 
one,  where  the  truth  of  the  evidenoe  of  the  appellant  must 
have  been  very  seriously  questioned,  as  in  the  case  of  the 
breaking  of  his  arm,  where  he  is  contradicted  by  the  physician 
who  reduced  the  frtieture^  who  says'  the  appellant  told  him 
that  he  fell  from  the  woodpile  and  hroke  il  0f  OAteenhy  sed 
144;  HiL  <m  Bemedies  and  Torts,  see.  15,  p.  428,  a;  14  Cal. 
•664.)  ..*    .    I .         .    •      . 

The  respondetnt,  it  seems  by  the  tdsfcimbny,  was  standing 
in  the  position  of  loco  parentis,  and  had  the  lawful  right  to 
control  appellant  by  reason  of^eotporeal  punisUment '  Sach 
punishment,  even  when  necessary,  mighthave  been  falsely  rep- 
resented, and  4hQ  motives*  of  th^.  rtoplnident  inisve^resknted. 
To  enlighten  the  jury  on  this  subject,  the  general  conduct  of 
the  respondent  towards  the  appellatit  was' properly  sfaown  to 
the  jury  by  both  parties,  f9r.such  evidenc;e  was  almost  the  only 
means  of  showing  the  motives  and  disposition  which  actuated 
the  respondent  in  his  conduct  towards  the  appellant  during 
the  time  of  the  alleged  assaults  and  batteries.  There  being 
no  error  in  the  jjadgment  of  the  court  below  it  will  be  affirm- 
ed. 


EUNICE  A.  REES,  Bespondent,  v.  OEdBiQE  BEES^  Ap- 
pellant. 

SSBVioB  OF  NonoB— Lbavino  NonOB  AT  DwKUJNQ. — When  a  netlet  of 

appeal  was  served  by  leaying  a  copy  of  the  notice  at  the  place  of 
residence  of  the  person  to  be  served  with  a  person  of  suitable  age 
and  discretion ;  but  the  return  did  not  show  that  it  was  so  left  "bt- 
'  tween  the  hours  of  six  in  the  morning  and  nine  in  the  evening:" 
Held,  that  the  proof  of  the.  service  was  not  snfl^ient. 
Ipbm — ^Wheiv  Mat  be  Made  on  ATTOBinET. — Service  of  notice  can  ooij 
be  made  upon  the  attorney  of  the  party  to  be  served  when  waA 
attorney  resides  within  the  county. 

Appeal  from  Umatilla  Countjy.    The  facts  are  stated  in 
the  opinion. 
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Luci6n  EvarU,  for  the  motioiu 
"FTm.  Strong  £  Sons,  for  the  appeal . 

By  the  Cowt,  Keixy,  C*  J. : 

The  indorsement  of  the  seryioe  of  the  notice  of  appeal  is  as 
follows:  /%  A.  H.  Pierson,  being  duly  sworn,  depose  and 
say :  I  am  a  citizen  of  the  tTuited  States  and  over  twenty-one 
years  of  age.  That  I  served  the  annexed  notice  of  appeal 
in  the  case  of  Eunice  A.^Bees  v.  Oeorge  Bees  on  said  Eunice 
A.  Hees,  by  leaving  a  true  copy  of  the  same  at  her  place  of 
residence,  ill' Uinatflla  county,  state  of  Oregon,  wilJi  heP'Spn^ 
Peter  Wilsooi,  who  is  <Jter  tw^nty-oiaeyear?  of  age^  ai»d  was 
then  in  charge  of  her  residence  on  the  twenty-ninth  day  of 
^November,  a*  n.  1878,  she  being  absent  at  that  time  and  out 
of  the  state  of  Oregon.''  This  return  was  subscribed  aila 
sworn  to. 

There  is  also  an  alleged  service  made  upon  Thomas  H. 
Breute,  attorney  for  the  said  Eunice  A.  Rees,  by  delivering 
to  him  personally  a  true  copy  of  said  notice  of  appeal  at  his 
residence  in  the  territory  of  Washington,  in  the  city  an4 
county  of  Walla  Walla,  on  the  thirtieth  day  of  November, 
1878. 

Providing  for  the  service  of  notices,  the  code,  page  215, 
section  517,  subdivision  2,  declares  that  it  shall  be  as  fol- 
lows :  'TCf  upon  a  party,  it  may  be  made  by  leaving  the  copy 
at  his  residence  between  the  hours  of  six  in  the  morning 
and  nine  in  the  evening,  with  some  person  of  suitable  age 
and  discretion."  The  return  of  service  made  by  A.  H. 
Pierson  does  not  state  that  it  was  made  ^^tween  the 
hours  of  six  in  the  morning  and  nine  in  the  evening/'  and 
does  not  therefore  comply  with  the  requirements  of  the  stat- 
ute. In  negard  to  the  service  or  attempted  service  upon  T. 
H.  Breuts,  the  attorney  of  respondent,  it  has  already  been 
decided  by  this  court  that  such  service  is  not  in  accordance 
with  the  mode  presented  in  section  521  of  the  code.  Laying 
dov^n  certain  rules  in  regard  to  the  service  of  notices,  the 
oourt  says:  "The  service  of  notice  of  appeal  may  be 
mad^    either    upon    the    party    or    upon    the  attorney    of 
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record  residing  within  the  county  where  the  trial  was  had. 
Outside  of  the  county  t^e  service  can  only .  be  made  upon 
the  party/'  (Lindley  v,  Wallis,  2  Or.  204.)  In  that  case 
the  motion  to  dismiss  was  denied^  and  the  compter  motion  to 
amepd,  the  return- of  service  of  notice  was  allowed. 
:  The  court  now  denies  the  motion  of  respondent  to  dismiss 
the  appeal,  and  the  appellant  is  allowed  to  amend  the  letum 
of  service  of  his  notice  of  appeal 


STATE  OF  OREGON,  Appellant,  v.  WILLIAM  MUNDS, 
THOMAS  J.  BEALE  and  S.  B.  HENDRICKS^  Respoor 

dents. 

Liicif  FOB  Costs  nr  Cbucinal  Casks — ^How  Eicfobged, — The  lien  which 
the  state  has  upon  the  property  of  persons  cbnvSeted  of  feloviies» 
for  its  costs  in  the  criminal  prosecution,  may  he  enforced  by  ezBca* 
tion  issued  on  the  judgment  of  conviction  in  any  case  where  the 
oonvict  has  not  disposed  of  his  property  between  the  date  of  the 
commission  of  the  felony  and  the  date  of  his  eonviction.  Where 
he  has  so  disposed  of  it»  the  lien  must  be  enforced  by  suit  in  equity. 

hXDir-^Eirntr  of  Judgiokt  ik  Lisn  Bockxt. — ^Upon  a  oonvietion  lor 
a  felony,  the  judgment  for  costs,  when  no  time  is  definitely  fixed 
within  which  to  tax  costs  and  disbursements,  must  be  entered  in 
the  judgment  Hen  docket  within  a  reasonable  time;  and  where  this 
is  not  done,  a  purchaser  in  good  faith  will  take  the  property  dia- 
charged  from  the  lien.  What  would  be  a  reasonable  time  may  depend 
upon  the  circUmsfanbes  of  the  case,  but  in  no  case  would  sucl^  entry 
he  within  a  reasonable  time  if  not  made  before  the  next  ^^^nSny 
term  of  the  court. 

4 

Appeal  from  Douglas  county.  The  facts  are  stated  in  the 
opinion. 

S.  H,  Hazard,  District  Attorney,  for  the  state. 

Wm.  B.  WUlis,  and  L.  F.  Lane,  for  respondents 

By  Ae  Court,  Kelly,  C.  J. : 

This  is  a  suit  in  equity^  to  foreclose  a  lien  in  hehalf  of  the 
fli&te  of  Oregon  against  the  respondents^  arising,  under 
section  763,  page  455,  of  the  criminal  code,  which  provides 
that,  ^4n  all  cases  of  the  commission  or  attempt  to  commit 
a  &  lony,  the  state  has  a  lien,  from  the  time  of  such-commis- 
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Bitm  or  iittempt,  upon  all  Ae  .property  of  tte  <Ie^eiidaiit,.for 
the  purpose  of  siatisfying  any  judgment  which  may  be  gi'veii 
iagainst  him  for  any  fine  on  account  thereof,  and  for  <thii 
costs  and  disbursements  in  the  proceeding  against  hhn-^for 
the  crime/'  !  ^ 

The  facts,  as  *&ey  appear  in  the  pleadings>  are  substan- 
tially  as  f oQows :  On  August  23, 18T4,  William  Munds,  one 
^f  tfa^  i^spondente  committed  a  felony,  of  which  he  wns  coii. 
rioted  on  May  11,  18T5,  and  sentenced  to  pay  a  fine<of  two 
hundred  dollars  and  the  costs  and  disbursements  of  the  iSrim* 
rnal  action.  The  fine  wais  paid  about  the  time  or  soon  i^te^ 
judgment  was  given.  For  some  reiason  the  costs  were  not 
taxed  until  October  27, 1877.  At  the  time  Mhnnds  comiiitbed 
the  crime,  he  was  the  owuer  of  a  tract  of  land,  which  he  sold 
and  conreyed  to  respondfelit  Beale  on  October  4,  1876,  whd 

also  sold  and  conveyed  it  to  respondent  Hendricks,  on  May 

•  •  • 

9,  1876.  It  is  now  sought  by  this  suit  to  subject  the  land  in 
question  to  sale,  in  order  to  satisfy  and  pay  the  costs  in  the 
criminal  proceeding  against  Munds. 

The  statute,  section  763  of  the  criminal  code,  by  its  own 
force  creates  a  lien  on  all  the  property  of  n  criminal  whd  obm*- 
mits  or  attempts  to  commit  a  crime  punished  as  a  felony, 
which  lien  continues  from  the  time  when  the  offense  was  com* 
mitted  until  a  judgment  of  conviction  is  had  on  the  property 
of  the  criminal,  whether  it  has  been  alienated  or  not.  When 
a  judgment  is  rendered  imposing  the  payment  of  a 
fine  and  costs,  that  definitely  fixes  the  amount  of 
the  liability  and  renders  certain  that  which  before  was 
uncertain.  It  then  becomes  the  duty  of  the  cterkto  enter  the 
nraount  of  the  judgment,  both  of  the  fine  and  the  costs,  on  tihe 
judgment-lien  docket  as  in  civil  cases  (sec.  211,  GriiUinal 
Code),  so  that  all  perscns  desiring  to  purchase  the  land  of 
the  convict  may  have  due  notice  of  any  incumbrance  upon  it 

But  inasmuch  as  an  execution  issued  upon  a  judgment  to 
collect  the  fine  and  costs  could  only  be  levied  on  property 
which  the  defendant  had  at  the  time  of  conviction,  it  becomes 
necessary,  as  in  the  case  under  consideration,  tcf  re96rt 
to  a  suit  in*  equity  to  enforce  the  statutory  lien  against 
7  Oregon — 6 
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property  which  the  oonvict  may  haye  sold  befam  his  oonvio- 
tioiLy  and  the  judgment  in  the  criminal  action  is  then  resorted 
to  only  to  ascertain  the  amount  of ,  the  liability  or  incumbrance 
with  wl^ch  it  is  sought  to  obarge  the  properly  which  has  been 
sold, 

After  a  decree  the  alienated  property  is  to  be  held  aooord- 
ing  to  the  rule  laid  down  by  this  court  in  the  case  oi  KnoU 
V.  Slwm  (5  Or.  482) :  ^'When  such  properly  has  been  sold 
it  is'chajrgeable  with  the  incupibranc^  in  the  inyecee  order  of 
its  alienation^tbat  is  to  sayi  4ie  property  last  sold  is  to 
be  first  changed.  The  court,  however^  hojds  that  where  the 
oonvicted  defendant  his  not  disposed  of  any  of  his  prop- 
erty between  the  time  he  committed  the  crime  and  his  con- 
viction, of  it,  that  it  IB  unneeq^saxy.  to  resort  to  a  suit  in  equity 
in  order  to  subject  the  proper^  to  e^^cution^  because  an  ex- 
ecution can  be[. issued  as  well  on  the  judgment  rendered  in 
the  criminal  case  and  all  the  property  of  the  defendant  sub- 
ject to  the  lien  be  sold  to  satisfy,  the  fine  imposed 
and  the  costs  and  disbursements  incurred  by  the  state 
on  the  trial  of  the  defendant.  If  in  this  case  the  judgment 
had  been  docketed,  as  required  by  law, .  on  the  eleventh 
day  of  May,  1875,  or  within  a  reasonable  time  there- 
after the  payment  of  the  fine  and  costs  could  have  been 
enforced  by  execution  without  any  difficidty,  and  it  is  altor 
getfaer  owing  to  the  inexcusable  neglect  to  tax  the  costs 
and  disbursements  within  the  pn^e^r  time  that  a  resort  has 
been  had  to  this  suit  in  equity.  As  before  stated,  the 
Criminal  Code,  section  211,  requires  that  a  judgment  in  a 
criminal  action^  either  for  a  fine  or  for  costs  and  disburse- 
ments, must  be  docketed  as  a  judgment  io  civil  cases — that  is^ 
immediately  after  the  entry  of  a  judgment  in  any  action 
the  derk  shall  docket  the  same  in  the  judgment  docket'^ 

It  may  be  said  that  in  many  cases  it  is  inconvenient  and 
almost  impossible  to  tax  the  costs  at  the  close  of  a  term  and 
before  the  final  adjournment  of  the  circuit  court;  and  indeed 
the  practice  of  the  courts  has  been  to  leave  a  blank  in  the 
entry  of  a  judgment  and  fill  it  when  the  costs  are  after* 
wards    taxed.    This    practice  seems  to  be  allowable    in 
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civil  cases  (Civil  (>>dc,  sec.  64(^y  p.  234) 9  ^^d  doubtiesb 
would  be  in  criminal  cased  als6.  But  when  no'  time  is  defi- 
nitely fixed  within  w^ich  the  cpsta  and  di3bux^^€a^ents  must 
be  taxed  and  entered  on  the  judgment  docket^  we  hold  that 
it  must  be  done  within  a  reasonable  time.  What  would  be  a 
reasonable  time  maj  depend  upon  the  circumstances  of  eack 
particular  case^  but  in  no  case  would  it  be  within  a  reasonable 
liiae  to  pi^ong  the  tazaticMi  beyond  the  comnDmoement  of  the 
next  ensuing  term  6f  the  court  In  the  ciase  under  cemider- 
ation'  the  judgment  of  conviction  was  rendered  on  theeleventh 
day  of  May,  1875,  when  Munds  was  sentenced  to  pay  a  fine 
of  two  hundred  dollars  and  ttle  co(?ts  and  disbor^emeiitlk  of 
the  criminal  action. 

The  fine  was  paid  without  any  delay,  but  the  costs  were 
not  taxed  and  entered  upoa  the  judgment  docket  until  the 
twenty-ninth  day  of  October,  1877,  nearly  two  and  a  half 
years  afterwards.  In  ihe  mean  time  the  respondent  Beale 
purchased  the  land  on  the  fourth  day  of  October,  1875, 
nearly  five  months  after  the  conviction  of  his  vendor.  He 
had  a  right,  then,  to  presume  that  the  costs,  as  well  as  the 
fine,  had  been  paid. 

An  examination  of  the  judgment  docket  disclosed  no  lien 
for  any  sum  whatever,  either  for  a  fine  or  for  the  costs  and 
disbursements  incurred  by  the  state  in  the  prosecution  of 
Munds,  and  conseqliently  no  Hen  followed  or  afterwards  atr 
tached  to  the  land  .when  he  became  the  owner  of  it  As  a 
matter  of  course  his  vendee,  Hendricks,  the  other  reepond- 
.ent,  holds  the  land  free  from  any  lien  of  that  judgment 

The  deeree  o£  the  cureuit  eotirt  is  affirmed* 


♦S.  A.  HEILNER,  &  CO.,  Appellants,  v.  TJNIOIT  COtTN- 

TY,  Respondent . 

NonoA  or  Dmioiv— AimOR  ron  Dauaoes  aoaxhst  CJouhtt.— To  main- 
tain an  action  against  a  county  for  an  injury  to  the  goods  of  a  per- 
son, resutting  from  the  bad  condition  of  its  bridges,  it  must  be  al- 
leged and  proven  that  the  coninty  or  its  officers  had  notice  of  such 
condition  of  the  bridges,  or  a  state  of  facsts  must  be  ahown  from 
which  notice  ma^r  be  implied. 
*  See  33,  Am.  Rep.  703. 
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Imai  -*^  Kbquqfnpk,'  Faots  Goirenrimzro  kusr  rit  Pzjc^b). — To' Avfer 
tlmt  ,the  bridjje  broke  down  with  but  one  ordiniury  load  of  Ireight 
thereon,  and  that  it  was  caused  by  the  carelessness,  negligence,  and 
xef^isal  of  respondent  to  repair  the  same,  is'  insufficient  to  charge  r»> 
spondent  with  negligence^  but  ihe>  fact»  cciiistitutSiig  the  n^ligeats 
should -be' averred.  .       >> 

lo'Qc  —  Road  Sufebtisobs,  Couirrr  Ijablb  roB  Nbgugkncb  or.  —  Al- 

••  •  '     . 

though  the  counties  aiB  ^ot  liable  fbr  all  the  accidents  that  may 
occur  in  consequence  of  their  roads  and  bridges  being  out  of  re- 
'  pair,  yet  their  road  auitenrlsors  are  bonad  to  keep  vigUfnt  wsleh 
over  then^,  and  wheney^r  they  know  or  nigh^  have  known  thmtthq^ 
are  out  o/  repair,  and  fail  to  repair  in  a  reasonable  time,  their 
eoimties  become  liable  for  injuries  resulting  therefrom. 

Appbal  f rom  Uiiion  County.  - 

The  complaint  alleges  in  effect  that,  About  October,  18,76, 
the  appellants  shipped  on  freight  trains  a  large  amount  of 
merchandise  from  Umatilla  coun^,  Oregon;  that  while  the 
train  which  was  hauling  the  merchandise  was  crossing  the 
Grande  Eonde  river  in  Union .  county,  over  the  county 
bridge  at  Oro  Dell,  with  but  one  ordinary  load  of  freight 
thereon,  said  bridge  broke  down  and  precipitated  appellants' 
merchandise  into  the  river;  that  such  breaking  of  the  bridge 
was  caused  by  the* carelessness,,  negligence  and  refusal  of  the 
xjounty  to  keep  the  bridge  in  good  repair.  The  complaint 
then  alleges  damages  resulting  from  injury  to  the  goods  to  the 
amount  of  eight  hundred  an<l  seventy-eight  dollars  and  fifty 
cents.  The  court  below  sustained  a  demurrer  to  the  com- 
plaint, and  the  county  had  judgment  for  costs.  From  that 
judgment  this  .appeal  was  taken. 

»  m 

L.  0.  Stemea,  John  J.  Ball&ray  and  Bariham  d  Bamsey, 
for  appellants. 

Frank,  M.  Ish,  for  respondent; 

By  the  Court,  Prim,  J. : 

This  is  an  Action  in  whidi  appellant  seeks  toreoovi^ 
damages  for  an  injuiy  to  his  goods,  wares  and  merchandise, 
resulting  from  the  breaking  down  of  a  certain  bridge  in 
Union  county,  wherdby  said  goods  were  preeipitated  into 
the  river  and  materially  injured.    A  demurrer  having  been 
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sustained  to  the  QciaxplBmti  on  the  groQjAd  tlut'  it  dpes  not 
oontaitt  fbets  suffi^ent  to. constitute  a  cause  of  action^  t}io 
oourt  refidi^red  judgment  agaipSt  aj^x^lant  for  poatB^  fisomt 
wliicfa  judgment  this  api^eal  is  taken^ 
'  It  is  obj^t^d  that  the  eomplaint  is  defective  and  insuf- 
ficient; for  the  reason  that  it  is.  not  aUc^d.  therein  that  tlie. 
count  J  [authorities  of  said  ooimt^  had  notice  that  said  bridge 
was  out  of  repair  and  in  am  unsafe  and  dangerous  condition 
at  the  time  when  the  accident  oeeui^d. 

In  the  case  of  JKaek  v.  The  City  of  Salem  (6  Or.  276),  it 
was  held  that  in  order  to  maintain  ask  action  of  this  cha]^ac>-: 
ter  against  a  municipal  corporation  on  account  of  its  streets 
being  defective  and  out  of  repair,  it.muat  be  alleged  and  prov- 
ed that  the  corporation,  or  it3officer9>  had  notice  of  suchde:^t 
and  want  of  repair,  or  at  Ic&st  a  state  of  facta  shown  from 
which! notice  might  be  inferred. 

This  rule,  we  think,  applies'  with  equal  force,  to  complaints 
in  actions  against  counties  for  injuries  resulting  from  their 
roads  and  bridges  being  out  of  repair.  The  allegations  of 
the  complaint  bearing  upon  this  part  of  the  case  are  as  fol- 
lows :  '^That  while  the  teatn  hauling  said  goods  was  crossing 
said  river  on  said  bridge,  with  but  one  ordinary  load  of 
freight  thereon,  iaaid  bridge  broke  down  and  precipitated  said 
goods  into  the  waters  of  Grand  Bonde  river;  that  the  break- 
ing down  of  said  bridge,  as  herein  stated,  was  caused  bj 
the  carelessness,  negligence  and  refusal  of  said  defendant  to 
keep  said  bridge  in  good  repair,  and  which  it  was  in  duty 
bound  to  do,  as  aforesaid/' 

These  allegations,  we  think,  are  insufBcient  to  show  neg- 
ligence on  the  part  of  respondent  or  its  officers.  To  charge 
the  respondent  with  negligence  it  should  not  only  have  been 
averred  that  the  bridge  was  defective  and  out  of  repair,  and  in 
what  particular,  but  that  the  county  authorities  knew  of 
it,  or  a  state.of  facts  averred  from  which  they  might  have 
known  it  with  reasonable  diligence,  and,  with  such  means  of 
knowledge  within  their  possession,  neglected  and  failed  to  re- 
pair within  a  reasonable  time. 

The  breaking  down  of  the  bridge  in  question  may  have 
been  caused  by  some  latent  defect  which  could  not  have 
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been  seen  with  ordinary  diligence,  or  it  may  have  been  the 
result  of  a  sudden  freshet  in  the  rirer  occarring  only  a  short 
time  prior  to  the  alleged  accident;  in  either  of  which  events 
it  could  not  be  said  that  the  respcmdent  was  diargeable  with 
negligence.  Although  the  counties  can  not  be  held  liable  for 
every  accident  that  may  occur  in  consequence  of  roads  and 
bridges  being  out  of  repair,  yet  it  is  the  duty  of  their  roftd 
supervisors  to  keep  vigilant  watch  over  them,  and  when  it 
comes  to  their  knowledge  that  they  are  in  an  unsafe  condition, 
they  are  bound  to  use  reasonable  diligence  in  repairing  thexn ; 
and  if  they  fail  to  do  so  they  are  chargeable  with  negligence, 
and  their  counties  are  liable  in  damages  to  any  one 
who  may  be  injured  either  in  person  or  property  in 
consequence  thereof.  And  although  a  road  supervisor 
may  have  no  actual  knowledge  that  a  road  or  bridge  is  oat  of 
repair,  yet  if  the  attending  circumstances  are  such  that  he 
might  have  known  it  with  ordinary  diligence,  he  would  be 
chargeable  with  notice. 

But  it  was  claimed,  on  the  argument,  that  this  complaint 
does  not  come  within  the  rule  laid  down  in  the  case  of  Mack 
V.  The  City  of  Salem,  because  there  no  negligence  was  al- 
leged, while  here  it  is  claimed  that  it  was.  If  a  verdict  had 
been  taken  in  this  case,  the  defective  pleading  might,  prob- 
ably, have  been  cured  thereby;  but  it  stands  here  upon  de- 
murrer with  no  intendments  or  presumptions  in  its  favor, 
and  under  a  familiar  rule  in  pleading  must  be  construed  moat 
strongly  against  the  pleader. 

To  allege  that  the  bridge  broke  down  with  bat  one  ordi- 
nary load  of  freight  thereon,  and  that  it  was  caused  by  the 
carelessness,  negligence,  and  refusal  of  said  respondent  to 
keep  said  bridge  in  repair,  is  insufficient  on  demurrer  to 
show  negligence;  the  facts  constituting  negligenos  shoald 
be  averred. 

Judgment  affirmed.  • 
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ANN  R  WILSON  and  MART  K  WAKEiMAN,  Plaintiffa, 
T.  W.  L.  MoEWAN  et  al.,  De&ndan^ 

Seal  —  Iowa  Statutbb  CoNoiaunNO^  Adopted  in  Obegon  TDUTOsr.— 
The  sifttnte  of  lowm  Territory  reepeoting  seals,  approved  Jannwy 
24»  1889,  and  adopted  by  the  proTieioiial  government  of  Oregon 
on  the  twenty-fourth  day  of  June,  1S44,  was  valid,  and  oMitinued 
in  force  until  it  was  repealed  by  the  legislative  assembly  of  Oregon. 

Idbk — What  Constitutes. — By  that  statute  any  deviee  or  scrawl  aflU- 

ed  to  an  instrument  by  way  of  eeal  was  to  liave  the  same  effect  as 

if  it  were  actually  sealed. 
Deeds  and  Powsb  or  Attobnet,  How  Pboved. — Deeds  and  powers  of 

attorney  executed  and  delivered  in  1845  and  1840,  and  not  ac- 
knowledged or  proved  during  the  time  ol  the  provisional  govern- 
ment,  may  be  proved  under  sections  17  and  18,  page  617  of  the 
general  laws  of  Oregon  so  as  to  entitle  the  same  to  be  recorded. 

Adverse  Possession — Oocupanot  or  Town  Lot. — ^Where  the  purchaser 
of  several  lots  and  blocks  of  land  in  a  town  resides  on  one  of  the 
blocks  so  purchased,  this  occupancy  does  not  extend  his  adverse 
possessioB  to  any  lot  or  block  unoccupied  and  unimproved  by  him 
as  against  one  having  a  prior  title  thereto. 

Estoppel  —  Covenants  or  General  Warrantt. — Where  a  deed  con- 
tains covenants  of  general  warranty  as  to  title,  the  grantor  and  all 
persons  in  privi^  with  him  will  be  estopped  ffom  afterwards  da* 
nying  sveh  titla 

Appeal  from  Clatsop  Coonty.  The  facts  are  stated  in  tho 
opinion. 

Doiph,  Bronaugh,  Dolph  dk  Onion,  for  appellants: 

The  power  of  attorney  by  Welch  and  Shively  anthorizes 
the  attorney  in  the  name  and  behalf  of  James  Welch  to  bar- 
gain^  sell  and  dispose  of  in  any  manner  he  may  see  fit,  any  lot 
or  lots  owned  by  Welch  and  Shively  jointly;  and  Welch 
agrees  to  ratify  the  same. 

1.  Did  it  authorize  the  attorney  to  convey  t 

2.  Did  it  authorize  him  to  convey  the  block  in  question, 
t.  .e.,  was  Block  11  ownjed  by  Welch  and  Shively  jointly  ? 

3.  If  said  instrument  empowered  Shively  to  convey  for 
Welch,  did  it  authorize  him  to  convey  with  covenants  of  w.ar- 
ranly  t 

To  aid  in  construing  the  provisions  of  this  instrument^  we 
state  a  few  general  propositions  of  law  applicable  to  such 
oonstruction.     A    power   of   attorney   is   subject   to   strict 
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interpretation.  (Withington  v.  Harring,  5  Bing.  442;  Wood 
'6.  Goodrich,  6  Cuih.  117;  Ferreira  v:  Dep^w,  17  How.  Pr. 
418 ;  Rossit^  m  Rdsdier,8  Wend,  495 ;  Trsai  v.  DeCelis,  41 
Cal.  202.)  When  one  is  appointed  by  written  instrument 
the  Mbomej  in  fact  of  another^  his  power  to  bind  his  prin- 
cipal niilst  be  ascertained  alone '  from  the  language'  of'  the 
instinin^ent.  (Sliim  v.  Robertson,  64  Cal.  129 ;  Meek,  Bunk 
V.  Bank  of  Columbia,  5  Wheat  326.) 

The  party  dealing  with  such  an  agent  is  bound  to  know  at 
bis  peril  what  the  power  of  the  agent  is.  (JBium  v,  Robert- 
«a»/24  Cal.  141;  B^ah  v.  Allen,  18  Johns.  363;  Hvbbard  v: 
Ehner,  7  Wend.  446 ;  North  River  Bank^  v.  Aymer,  3  Hil. 
263;  Stow  V.  Wise,  1  Conn.  214.) 

The  authority  to  bargain  and  sell  does  not  authorize  the 
agent  to  convey  where,  by  express  terms  or  from  the  tenor  of 
the  whole  instrument,  it  may  be  ^iseerttiined  that  the  intent 
<yf  the  parties  is  that  the  sale*  is  td  be  ratified  by  the  prin- 
cipal. (Hvbbard  v.  Elmer ^  7  Wend.  447 ;  Valentine  v.  Pip- 
er ,  21  Pick.  92.)  If  the  intent  of  the  instrument  in  question 
is  not  that  the  principal,  his  heirs,  etc.,  will  execute  convey- 
ances for  lands  sold  by  the  attorney,  why  the  words:  "And 
I  do  hereby  bind  myself,  my  heirs,  executors  and  administra- 
tors to  ratify  the  same  ?" 

Upon  the  second  proposition  it  seems  too  plain  for  argu- 
ment that  the  power  of  attorney  can  have  no  reference  to 
any  lots  not  at  the  date  of  the  power  owned  by  Welch  and 
Shively  jointly.  Thus,  in  Johnson  v.  Sukely  (2  McLean, 
565)  it  was  held  that  a  power  of  attorney  "to  sell  and  con- 
vey all  and  singular  the  lands  whereof  the  principal  was  seis- 
ed in  the  state  of  Ohio*'  had  no  reference  to  lands  which  had 
been  sold,  and  only  authorized  the  attorney  to  convey  such 
lands  as  he  should  sell,  and  this  construction  is  a  necessary 
one,  from  the  principle  that  a  power  of  attorney  is  subject  to 
strict  construction.  James  Welch  does  not  appear  to  have 
had  any  title  to  this  block  jointly  with  Shively  or  otherwise; 
According  to  the  finding  he  jointly  occupied  and  claimed  the 
tract  in  which  the  block  was  situated,  but  Shively  and  wife 
obtained  the  title. 

As  to  the  proposition  that  an  attorney  authorized  to  coo- 
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vey  is  not  anthoriied  to  warrant,  there  id  soine  conflict  of  an- 
thority  sustaining  the  proposition  we  cite.  (Nixon  v.  Hy- 
zeroU,  5  Johns.  58;  Gibson  v.  Hail,  7  Id.  390.)  But  if  this 
is  not  the  law  in  an  ordinary  case,  we  respectfully  insist  it 
should  be  the  rule  applied  to  this  case.  It  is  a  principle  of 
law  well  established  that  a  written  instrument  is  to  be  con- 
strued by  the  light  of  all  the  surrounding  circumstances. 
What  was  the  condition  oi  the  subject-matter  of  this  instru- 
ment and  the  circumstances  surrounding  this  transaction? 
The  parties  were  jointly  claiming  a  tract  of  government  land, 
and  there  was  no  law  by  which  title  could  be  acquired  from 
the  government 

Under  these  circumstances,  the  authority  to  covenant  that 
if  title  should  be  obtained  from  the  United  States  by  the 
grantors  they  would  make  a  further  conveyance,  the  usual 
and  appropriate  covenant  might  possibly  be  held  to  be  within 
the  scope  of  attorneys'  authority,  but  the  unusual  covenants 
of  this  defed  for  conveyance  of  such  a  title  certainly  can  not 
be  held  to  be  within  the  authority  of  the  agent 

If  we  are  correct  in  the  proposition  that  the  power  of  at^ 
tomey  did  not  authorize  the  attorney  to  execute  a  deed  with 
covenants  of  warranty,  then  the  deed,  if  valid  for  any  pur- 
pose, must  be  treated  as  a  quitclaim  deed,  and  only  conveyed 
the  then  right  of  the  grantors  a  possessory  right  and  nothing 
more.  (14  Johns.  193,  194;  Fields  v.  Squires,  1  Deady, 
379,  380;  Lownsdale  v.  Portland,  1  Id.  15,  16;  Van  Rensse- 
laer, 11  Sow.  U.  S.  297,  '322;  Lovmsdalev.  Parrish,  21 
How.  293;  2  Or.  288;  18  Cal.  465;  SO  Id.  344;  Bruce  v. 
Luke,  9  Kan.  201 ;  13  Wall.  240.  The  legal  estate  was  there- 
fore neither  conveyed  by  the  deed  nor  passed  by  the  coven- 
ants. 

Again,  this  deed  was  not  sufficient  to  convey  the  legal  title, 
it  being  unacknowledged.  (1  Or.  202;  6  Wheat  577;  Laws 
of  Oregon,  1843,  1852,  p.  139,  sec.  6,  subd.  44,  sees.  318, 
43;  3  Wash,  on  R.  P.  288;  13  Ohio,  269,  270;  26  Wis.  614; 
1  Ham.  351;.  S  Id.  190.)  The  deed  being  insufficient 
to     convey     any     title,  a     covenant     or     warranty     con- 
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tained  in  it  would  not  estop  the  grantor.  {Paiterson's  Lea- 
sees V.  Pease,  5  Ham.  191,  192.) 

If  it  shall  be  contended  that  the  attempted  proof  .of  these 
instruments  was  sufficient  to  pass  the  legal  title,  then  we 
answer  that  the  statute  of  limitations  had  run  long  before 
the  attempted  proof,  and  the  action  is  therefore  barred.  The 
covenant  for  further  assurance,  if  it  should  be  held  to  be 
within  the  authority  of  the  attorney,  would  not,  like  the  cov- 
enant' of  warranty,  work  a  transfer  of  the  title  which  came 
to  Welch  by  estoppel,  but  only  entitles  the  grantor  to  enforce 
a  conveyance  by  suit*  (2  Smith's  Leading  Cases,  735,  736; 
Rawle  on  Gov.  for  Title,  185,  202 ;  Lamb  v.  Bwrhank, 
1  Sawyer,  232;  Lamb  v.  Davenport,  18  Wall.  318,  314.) 

The  deed  was  ZK>t  under  seal,  and  therefore  did  not  pass 
the  legal  title.  At  common  law  a  seal  was  a  necessary  requi- 
site to  every  "deed.  If  there  was  any  statutory  law  affecting 
conveyances  of  land  in  force  in  1845,  it  was  the  Iowa  act,  en- 
titled "An  act  to  regulate  conveyances,"  approved  February 
16,  1843,  and  found  on  pages  from  13*8  to  146  of  the  laws 
of  Oregon,  from  1843  to  1849 ;  and  an  act  of  the  legislative 
assembly  of  Iowa,  passed  at  its  first  session,  approved  Janu- 
ary 24,  1839,  page  585  of  the  session  laws,  which  provided 
"that  any  instrument  to  which  the  person  making  the  same 
shall  affix  any  device  or  scra\yl  by  way  of  seal,,  shall  be  ad- 
judged and  held  to  be  of  the  same  force  and  obligation  as  if 
it  was  actually  sealed.". 

If  these  acts  were  in  force  in  Oregon,  it  was  by  virtue  of 
an  act  of  the  legislative  committee  of  Oregon,  passed  June 
27,  1844,  found  on  pages  98,  99  and  100  of  the  same  volume 
of  laws ;  section  1  of  article  3  of  which  act  was  as  follows: 

Section  1.  All  the  statute  laws  of  Iowa  territory  passed  at 
the  first  session  of  the  legislative  assembly  of  said  terri- 
tory, and  not  of  a  local  character,  and  not  incompatiUe 
with  the  condition  and  circumstances  of  this  country, "  shall 
be  the  law  of  this  government  unless  otherwise  modified; 
and  the  common  law  of  England  and  principles  of  equity  not 
modified  by  the  statutes  of  Iowa  or  of  this  govermnoit, 
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and  ti0t  iiumnpatiUe  with  its  principles^  sluill  eanlititate  ft 

part  of  the  law  of  this  land. 

We  irapeotfuUy  in^t  in  regard  to  these  acts: 

1.  The.  legislative  coanmittee  of  1844  had  no  l^isIatiTe  an* 

Ihority  to  make  laws  to  bind  the  title  to  lands  in  the  terri^ 

torj; 

2«  If  aiLoh  legislatiye  power  was  vested  in  the  cammittee, 
the  committee  oonld  not,  bjr  the  sweeping  enactment  ab6v)e 
qnotedy.  enaiet  all  the  laws  of  another  soveireigntjr.  Whatever 
effect  the  courts  of  this  state  may  have  at  any  time  given  to 
tiiese  enactments  in  oontrovessies  coneeming  the  possessory 
rights  of  settlers,  they  onght  not  to  be  held  by  such  enact- 
ments as  would  bind  the  title  to  real  property  whieh  was  not 
subject  at  the  time  to  private  ownership. 

But  suppose  that  the  act  in  question  had  such  binding 
foToe,  then  let  us  inquire  how  must  a  deed  have  been  exe- 
cuted under  that  act  for  lands  in  the  territory  of  Oregon, 
when  the  deed  was  executed  out  of  the  territory.  Section 
40  provides: 

'^hat  dll  deeds  and  conVeyanees  of  lands,  tenements  or 
hereditaments  situated,  lying  and  being  in .  this  territory, 
which  shall  hereafter  be  made  and  executed  in  any  other  ter- 
ritory, state  or  country,  whereby  sueh  lands,  tenements  or 
hereditaments  shall.be  conveyed,  ^a,  *  *  *  may  be  ae- 
knowledged,  proved  and  certified  according  to  and  in  confor- 
mity with  the  laws  and  usages  of  the  territory,  state  or  coun- 
try in  whidi  such  deeds  or  conveyances  were  acknowledged  or 
proved,  or  in  which  they  shall  be  acknowledged  or  proved.'' 

The  court  finds  the  conveyance  in  question  to  have  been 
executed  at  some  place  outside  the  territory  of  Oregon,  and 
there  was  no  proof  as  to  what  was  the  law  of  that  place  regu- 
lating conveyances.  It  was  incumbent  npon  the  plaintiff,  in 
offering  the  deed  in  question,  to  have  shown  by  proof  the  laws 
of  the  place  where  the  deed  was  executed.  (Civ.  Code,  sees. 
698,  716,  716.) 

In  this  case,  also,  no  device  or  scroll  was  affixed  to  the 
deed  in  qoeslion  by  the  gnantor;  the  bill  of  exoeptiana  shows 
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that  the  device  was  a  printed  oney  made  by  the  printBr  at  the 
time  of  printing  the  deed. 

Upon  the  second  proposition  there  is  no  controversy,  but 
that  the  possession  of  Mrs.  Shively,  from  the  twenty-seventh 
iay  of  September,  a.  d.  1850,  until  the  eighteenth  day  of 
February,  1860,  was  actual  and  adverse.  The  theory  of  the 
plaintiffs  is  that,  upon  the  conveyance  of  said  block  by  Mrs. 
Shively  and  her  husband  to  Jam60  Welch,  on  that  date,  John 
M.  Wilson  became  invested  at  once  with  the  legal  title  and, 
in  law,  with  the  constructive  possessicm,  by  virtue  of  the 
covenants  of  warranty  in  the  deed  of  the  third  of  Junei,  1846 ; 
but  admitting,  for  the  sake  of  argument,  the  sufficiency  of  the 
deed  in  question  to  produce  in  law  such  results,  still  there, 
can  be  no  such  constructive  possession  where  there  is  adverse 
actual  possession,  and  we  submit  that  the  findings  show  such 
adverse  possession  in  James  Welch  and  his  heirs  and  lega* 
tees.  (Angel  on  Limitations,  p.  425,  sec^  18 ;  Swing's  Lessee 
V.  Burnett,  11  Ppt.  41 ;  Watkins  v.  Holman,  16  Id.  54;  The 
People  V.  Van  Rensselaer,  d  N.  Y.  291,  329,  343;  Jackson 
V.  Richards,  6  Cowen,  623 ;  Jackson,  v.  Woodruff,  1  Id.  276 ; 
Jackson  V.  Vermiiyea,  6  Id.  679 ;  Draper  v.  Shoat,  25  Mo. 
197;  Fiteh  v.  Oosser,  54  Id.  270;  Powell  v.  Davis,  64  Id.  , 
315 ;  Miller  v.  Northrup,  46  Mo.  897.  . 

Indeed,  the  learned  judge  of  the  court  below,  in  announc- 
ing the  opinion  in  the  case  at  bar,  seemed  to  acknowledge  the 
sufficiency  of  the  possession  of  James  Welch  to  bar  the  action 
but  for  another  principle  which  he  announced,  to  wit :  That 
the  possession  of  Welch  was,  ubder  the  law,  the  possession  of 
Wilson ;  that  is  to  say,  that  Welch  as  a  grantor  could  not  hold 
adversely  to  his  grantee  Wilsoii,  and  his  honor,  as  will  be 
seen  by  reference  to  the  conclusions  of  law,  based  his  decision 
upon  the  question  of  adverse  possession  of  Welch  upon  this 
very  proposition.  But  this  proposition  is  clearly  erroneous; 
and  even  if  it  is  the  law  as  nppHcabk  in  an  ordinary  case,  is 
erroneous  as  applied  to  the  case  at  bar. 

It'  must  be  borne  in  mind  that  ihe  deed  of  .June  3,  1846, 
Was  made  out  ef  the  territory  oiOa^^bn  biyrtfaaat^m^  id 
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'fact;  and-nevw  was  ratified  bj  Welch;  biri(  oti.tbe  om^rft^f 
iUvn^jn  vepudiBted  by  bim.  A'  grant^w  may  b.d.d  adve&f^^l;^  to 
kis  grantee;  (Hdttfnan  v.  £eed,  M:  CaL  485^  (fVar^M^n.  ff. 
Dorimd,  ^8  Id.  179,  180;  Traipv.  Traip,  67JIe.  2^8.) 

The  fovegoiBg  id  i^eeaited  upomTthe  £pdibg8  lilopei  b^t  if 

Ve  look  to  the  biB  ol  exoeptioiis  upon  ihU  p&iut.of  ^dv^ame 

'^o68&8sioti  the  matter  is  placed' beQrondquestiOti  iliukr  the-^- 

^thoritie3;'we  quote:     ^'Thedefendanta,  ain<»^  other  thiiqp 

Id  manktain'  Hie  issues  lupon  their  ^rty  .proved  that  James 

Welch,  tiie  granior  of  said  Jesse  Mc^Ewaa  fuod  4VGe8.t|Dr  lAf 

said  James  W;  Welch  ei  aUj  had  resided  ^btiiiuoualj  ^pon 

block  17,  as  sho^  (i2|km"iaid '  exhibit-  /Q^,  (the.  map  of 

&hiveiy^s  Astoria,  ait&cbed  to  the  hSi  of  exceptions)r  since 

prior  to  Ai  b.  iSi.Oy  to  the  time  of  bis  deaths  £(n<l  .f|x>pKi  tl^ 

'date  of  die  deed*  from. J.  M.  fihiYelj  ailti  wifb  ^  hini,  dsitqd 

'f'&'hruary  18;  1860,  had  claimed  aU  the  .pre^rt;,conv^y>e|i  \i^ 

said  de64  aad  exiercised  the  same  iownemhip  over  si|i€l  bloclc 

11,  as'shoTsfn  en;  eidiibit 'O,' as  ovev  the  othelr  uiiiiQprovjc;d 

property  conveyed  by  said  deed  and  owned  by  him  in  As- 

toria.^*  '   y 

By  comparing  the  map,  exhibit  '^j&,^  'with  the  deed  of  F<?b- 
niary  l8,  i860,  it  irill'be  :fohnd  rthat  blocks  17  and  11  are 
connected  l^  other*  blocks  conveyed  hy  said  deed,  the  blocks 
^ivned  by  Weldi  oomering:  aind  touching  each  othei*  at  the 
comers.  It  is  believed  jio  authority  can  be  found  holding 
that  audi  possesi&Lcm  is  not  actual  possession, . 

♦  Sidney  Dell  and  J,  Qn  A.  Bowlhy ,  iot  respondents: 

Objection  to  power  of  attorney,  (a)  It  was  properly  ^-ssb- 
cuted  and  proved.  One  witness  was  sufficient  as  the  law  then 
was  (2  Bl.  807,  8;  4  Kent  458)^  conveyance  good  if  made 
according  to  law  of  force  when  made  (Code,  sec  36,  p.  620^, 
and  proved  according  to  law  of  force  when  recorded.  (Code, 
p.  520,  sees.  17,  36.)  It  was  so  proved.  (Code,  sec.  18,  p. 
617.)  (b)  It  was  material,  because  the  evidence  showed 
Shively  and  Welch  were 'jointly  occupying  and  claiming  the 
'  land  embraced  in  the  deed,  (c)  It  is  no  objjBction  that  it 
contained  no  power  to  make  covenants,  for  a  deed,  without 
covenants,  passes  after  acquired  title.     (Taggart  v.  Rialey,  4 
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Or.  235,  237.)  But  it  does  contain  erach  power  in  ita  geneial 
and  all-embracing  terms  (1  Or.  117)9  covenant  of  varranly 
usual  under  aueh  power  of  attorney.  (8  Pet  872*)  (d)  It 
authorizes  a  joint  warranty.  (2^  Pars.  Cout  588.)  ^'Qrant, 
bai^ain  and  sell^'  are  express  covenants  of  title  at  oonunon 
law.  (Dunlap's  Abr.  d5.)  Joint  covenant  binds  eacb  vendor 
for  the  whole  if  title  came  to  him.  (Field  v^  Squiree,  Deady 
R  366;  2  Pars.  Cont  588;  1  BL  U.  S.  309;  18  Wall.  291,:) 
Objections  to  Wilson's  deed:  (a)  It  was  pn^rly  exe- 
cuted. The  printed  seal  was  su£5cient  ^^devioe''  (^'any  in- 
strument to  which  the  person  making  the  same  shall  affix  any 
device  or  scrawl  by  way  of  seal/'  etc)  (Blue  Bo<^  p.  434^| 
sees,  ly  2y  Iowa  Laws  of  1839,  adopted  heie  1844.  1.  It  is 
not  a  seal,  but  a  ^Mevice,  by  way  of  seal.''  .  (See  Webster's 
Dictionaiy,  '^device"  as  emblem.)  2.  It  is  not  required  to 
be  by  pen  nor  ink,  but  here  it  is  by  ink.  8.  It  need  not  be 
affixed  by  the  person  signing  the  deed,  but  only  adopted,  as  it 
is  here,  by  the  attesting  clause/ calling  it  a  seal,  for  almost 
always  the  device  or  scrawl  is  made  by  the  attorney  and 
adopted  by  the  signer.  Holding  otherwise  would  void  half 
the  deeds  in  the  country.  The  printer  can  also  make  it  by  a 
parity  of  reasoning,  because  it  is  thie  act  of  adoption  that 
makes  it  the  act  of  the  signer.  4*  But  8ecti<nL  2  of  Blue 
Book  implies  that  if  ^^seal"  be  mentioned  in  body  of  instru- 
ment it  would  be  good  without  a  statute.  Indeed,  thia  device 
is  used  in  common  law  foriiis.  (See  2  Bl.  G<»n.  App;  2  BL 
Com.  305-6.)  (b)  It  is  proved  according  to  statute  of  force 
at  time  of  proof  and  record.  (Or.  Code,  pp.  516-17,  sees.  11, 
17.)  (c)  « The  deed  corresponds  with  the  description  (in  the 
complaint)  of  the  land  sued  for,  and  which  defendants  admit 
they  are  in  possession  of.  It  was  therefore  admissible,  sub- 
ject to  de&udant's  right  to  show  that  some  of  its  deacriptions 
did  not  correspond  with  the  description  of  the  block.  It  was 
not  essential  for  plainti£F  to  introduce  the  map  if  the  deed 
oorrespimded  with  the  complaint  and  the  locus  in  quo,  as  it 
did  here  prima  facie.  So  tl^ere  was  no  error  in  admitting 
the  deed,    (d)    But  plaintiffs  introduoed,  without  objection, 
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lihe  origina]  plat  also,  and  it  showed  a  disagreement  only  aa 
to  names  of  streets.  That  is  a  false  call  which  ^ill  he  re- 
jected, the  original  plat  heing  incorporated  indeed  by  ref- 
erence. (2  Blade.  TT.  S.  499;  3  Otto,  514;  84  Cal.  834;  27 
14  57,  Reed  v.  Spicer,  24  Id.  435 ;  44  Id.:  182.)  (c)  This 
plat,  and  not  the  lithographed  copy,  a  copy  of  a  copy,  is  the 
one  referred  to  in  the  deed;  for  a  deed  is  construed  mort 
strongly  against  the  grantor  if  there  is  any  uncertainty  or 
ambiguity  in  its  terms,  {Dodge  v.  Wdle^,  22  Cal.  224;  41 
Id.  595)  ;  and  all  doubts  as  to  the  meaning  of  a  deed  must  be 
solved  in  favor  of  the  gran^tee  (86  Cal.  606),  and  it  mnst  be 
preeuriied  that  the  lithograph  was  a  true  copy  of  the  original 
(f )  But  if  Ihe  lithograph  copy  was  the  one  referred  to  it 
was  introduced  after  proof  of  loss  by  showing  its  contents, 
which  were  found  to  be  same  as  original  except  as  to  lifQnes 
of  streets,  which  latter  were  false  and  impossible,  and  evi- 
dence  could  be  introduced  to  show  that  fact.  ^'A'dced  called 
for  a  lot  designated  on  a  town  plat  as  No.  183,  bounded  by  a 
street  and  a  river:  Held,  that  if  the  jury  were  satisfied  that 
the  call  for  a  river  was  a  mifetate  it  might  be  rejected. *' 
(Barclay  v.  HoweWs  Lessee,  6  Peters,  498,  X  202.)  "Grant 
of  an  island  by  name  excludes  courses  and  distances.'' 
{Lodge' 9  Lessee  v.  Lee,  6  Cranch,  237;  XL  385.)  See  8  How. 
17.  S.  289 ;  see  also  4  Craneh,  176,  ^^iberality  in  upholdii^ 
early  titles.'')  Boundaries  shown  in  court  of  law  as  well  as 
of  ^uity;  (5  Or.  182 ;  4  Id.  177,  226 ;  5  Id.  85 ;  Code,  sees. 
682-67,  600,  845.)  So  thero  was  no  error  in  the  admission 
of  evidence  on  the  deed,  and  this  position  applies  to  all  the 
objections  to  White's  and  Shively's  evidence. 

Did  the  after  acquired  title  of  Welch  inure  to  benefit  of 
Wilson  ?  This  is  settled  in  Oregon,  whether  the  deed  be  with 
or  without  warranty.  {Taggart  v.  Bisley,  4  Or.  235,  237; 
Bart  V.  Graiz'e  Heirs,  4  Wb.  222.) 

Possession  not  adverse  for  twenty  years,  because  plaintiff's 
right  only  conmienced  in  1860,  seventeen  years  prior  to  ac- 
tion. INTeitber  does  defendant's  adverse  possession  Gommenoe 
till  then.    {Garter  v.  Chapman,  2  Or.  95.) 

The.  facts  found  by.  the  court  do  not  constitute  adverse  pos- 
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aessioQ.  .  It  must  be  i^  possessiqiii  -  opexi^  notorious,  uninter- 
rupted and  exclusive,  and  under  caiml  of  title.     (4  N^  Y. 
877.)     Here  th^  block  was  entirely  vacant     No  possession 
was  bad.    Tax^s  wejre  paid  by  defendants  most  of  the  tim^ 
while  two  other:  pessoi^  wc^re  also  paying  taxes,  and  son^- 
times  intrude^  were  warned  off.    These  acts  only  go  to  the 
{question,  of  claim;  of  title,  and  the  notoriety  of  the  claim  (11 
•Pet  41)  as  a  substitute  for  the  notoriety  of  aptual  indosure, 
(implying  notice.    (44  0aL.5Q8.)  They  do  noit  constitute  pos- 
•sesMsion  itself;    It  does  not  appeax  whei^  w^imii^  off  intrudeia 
conuneneed,  and  it  is  presumable  that  it  only  commenced  af- 
ter  IVbruary  18,  I860,  when  his  title  commenoed.    Inchoate 
ttitle  and  seisin  (4  Wheat  213;  1  Wend.  341),  posseasion  of 
, grantor  not  hostile  to  grantee.   .  ('Tyler  on  E.  and  Adv.  Poss. 
868.) 

.'  A  residence  o^  Block  17  does  not  constiti^te  a  residence  on 
Block  11,  though  owner  of  17  ^as  owner  of  alternate  blocks 
•up  to  11.    The  deed  specifies  each  block  aa  a  separate  tract 

■  » 

'•    By  the  Court,  Keuly,  C.  J.; 

This  was  an  action  of  ejectment  brought  by  respondenta 
against  the  appellants,  W.  G.  McEwan  and  ctessie  McEwan, 
hiiy  wif^,  to  recover  "the  possession  of  blo^k  number  11  in 
Shively's  Astoria.  The  respondent,  Ann  ft.  Wilson,  claimed 
to  be  the  owner  of  a  life-estate  in  said  Uoc^,  and  respondent, 
Mary  E.  Wakeman,' claimed  to  be  the  bwner  in  fee  of  the 
same  property,  subject  to  the  said  life-estate.  McEwan  and 
his  wife  answered  that  they  were  in  possession  of  block  11, 
claiming  lot  7  as  the  property  of  Jessie  McEwan,  and  hold- 
ing as  tenants  of  A.  J.  Welch  for  the  lots  in  said  block,  and 
as  tenant  of  James  Welches  heirs  for  the  remaining  lot  The 
landlords  were  admitted  to  defend,  and  all  the  defendants  de- 
nied title  in  respondents.  Nancy  Welch,  the  widow  of  James 
Welch,  deceased,  claimed  dower  in  lot  1.  The  defendante 
further  set  up  twenty  years  adveirse  ptesession  by  themselves 
and  their  grantors. 

The  case  having  been  submitted  to  the  <^urt  for  trial ^ih- 
out  a  jury  the  following  facts  were  found  by  the  court 
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L  That  on  and  prior  to  the  eighteenth  day  of  A|)ril^  18115, 
James  Welch  and  John  M.  Shively  were  jointly  occupying 
and  claiming  a  tract  of  land  in  the  Territory  of  Oitegon,  and 
in  what  is  now  Clatsop  County,  Oregon. 

2.  That  before  said  eighteenth  day  of  April,  1845,  John 
M.  Shively  had  laid  oat  the  larger  portion  of  said  tract  on 
paper,  and  partly  laid  out  and  surveyed  on  the  ground  a 
town,  leaving  blocks  subdivided  into  lots,  along  with  streets 
and  alleys,  and  called  by  him  Shively's  Astoria. 

8.  That  on  the  eighteenth  of  .April,  1845,  said  James 
Welch  executed  an  instrument  of  writing,  by  signing  with  his 
own  hand  and  sealing  the  same  with  a  pen  scroll,  having  only 
one  subscribing  witne^  and  not  acknowledged,  whereby  and 
wherein  he  authorized,  constituted  and  appointed  John  M. 
Shively  his  true  and  lawful  attorney,  for  him  and  in  his. 
name  and  behalf,  to  bargain,  sell  or  dispose  of,  in  any  way 
he,  said  attorney,  may  see  fit,  to  any  person  whatever  any  lot 
or  lots  owned  by  him  and  said  Welch  jointly  in  the  town  of 
Astoria,  as  fully  and  effectually  as  said  Welch  might  or  could, 
do  if  personally  present;  and  binding  himself,  his  heirs,  ex* 
ecutors  and  administrators,  to  ratify  the  same,  which  said 
power  of  attorney  was  delivered  to  said  Shively  by  said 
Welch. 

4.  That  said  Shively  afterwards  having  said  power  of  at- 
torney, and  the  same  being  unrevoked,  and  having  such  force 
and  effect  as  it  had,  if  any,  on  its  delivery,  afterwards,  to 
vnt,  on  the  third  day  of  June,  1846,  at  some  place  outside  of 
the  Territory  of  Oregon,  but  where  does  not  appear,  executed 
an  instrument  of  writing,  in  his  own  name  and  in  the  name 
of  James  Welch,  and  as  attorney  in  fact  for  said  Welch, 
whereby  the  said  John  M.  Shively  and  James  Welch,  as  gran- 
tors, according  to  the  terras  of  said  instrument,  for  the  "con- 
sideration of  five  hundred  dollars,  have  granted,  bargained, 
sold,  and  by  these  presents  do  convey,*'  unto  General  Johu* 
Wilson,  of  the  town  of  Fayette,  Howard  County,  State  of 
Missouri,  land  described  thus:  The  following  described 
tracts  or  parcels  of  land,  in  the  town  of  Astoria,  in  the  said 
Territory  of  Oregon,  being  part  of  the  settlement  right  of  the 
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his  heirs  and  residuary  devieees  have  likewise  exercised  acts 
of  ownership  over  and  claimed  said  blo<^ 

12.  That  in  1856  said  block  was  assessed  to  John  Wilson 
by  the  assessor  of  Clatsop  county,  and  in  1857  was  sold  for 
such  taxes  by  the  auditor  of  said  county,  and  bid  off  by  one 
HunsQn;  but  whatever  interest  said  Munson  acquired  was, 
^bout  the  date  of  the  commencement  of  this  action,  released 
to  plaintiffs ;  but  the  proceedings  upon  said  sale  were  irregu- 
lar, and  said  Munson  had  no  valid  deed  from  the  public  of- 
ficers by  whom  the  alleged  sale  was  made,  and  acquired  no 
title  by  said  sale  and  proceedings;  and,  except  in  the  year 
1856,  said  block,  does  not  at  all  appear  to  have  been  assessed 
to  John  Wilson,  nor  does  he  appear  at  all  to  have  paid  any 
taxes  thereon;  and  neither  said  John  Wilson  nor  the  plain- 
tiffs have  been  in  actual  possession  of  said  block  11  or  any 
part  of  it,  except  such  seisin  or  possession  as  may  have  been 
acquired  by  deed  aforesaid  of  June,  1846. 
:.  13.  That  said  block  11,  since  1856,  has  been  variously  as- 
sessed to  Munson,  to  James  Welch  and  to  J..  M.  Shively,  and 
several  times  doubly  assessed,  James  Welch,  during  the 
greater  portion  of  the  time,  having  paid  taxes  on  the  same^ 

14.  That  on  the  nineteenth  day  of  May,  1875,  James 
Welch,  for  a  valuable  consideration,  conveyed  by  deed  in  due 
form  and  duly  execlited  and  acknowledged,  and  recorded  to 
the  defendant  Jessie  McEwan,  wife  of  W.  G.  McEwan,  lot 

7  in  said  block  11 ;  and  James  Weldi  having  died  on  the 

day  of ,  1877,  his  heirs  and  widow,  the  defendants  here- 
in, duly  conveyed  by  their  deed,  dated  the  eighth  day  of 
June,  1877,  duly  executed,  and  acknowledged  all  of  said 
block  11,  except  lots  1  and  7,  to  the  defendant  A.  J.  Welch. 

15.  That  the  deed  of  Shively  and  Welch  to  John  Wilson, 
of  date  third  of  June,  1846,  was  upon  proof  thereof,  duly  re- 
corded in  the  record  of  deeds  of  Clatsop  county  on  liie  twen- 
ty-ninth day  of  December,  1875.  The  power  of  attorney 
aforesaid  of  James  Welch  to  John  ML  Shively,  of  date  eigh- 
teenth April,  1845,  was,  upon  proof  thereof,  duly  recorded 
in  said  records  on  the  fourteenth  day  of  August^  1877.    The 
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d^ed  of  John  M.  Shively  and  wife  to  James  Weldi,  of  daite 
eighteenth  February,  1860,  was  duly  recorded  in  said  recorda 
on  the  fifth  day  of  March,  I860.  The  deed  of  Jamea  Welch 
and  wife  to  Jessie  McEwan,  of  date  nineteenth  May,  1876, 
was  duly  recorded  in  said  records  on  the  twenty-second  day 
of  June,  1876.  The  deed  of  the  heirs  and  widow  of  Jamea 
Welch  to  A.  J.  Welch  was  duly  recorded  August  16,  1877. 

16.  That  said  Jessie  McEwan  had  no  actual  notice  herself 
prior  to  the  execution  of  her  said  deed,  of  the  deed  to  or  of 
any  claim  by  said  John  Wikon  to  or  upon  said  block  11  or 
any  part  of  it,  but  the  purchase  was  made  for  her  and  the 
deed  obtained  by  her  husband,  W.  G.  McEwan,  who  waa 
therein  her  agent;  and  the  said  W.  G.  McEwan  was  put  upon 
inquiry  and  notified,  and  had  reasonable  cause  to  believe  and 
know,  that  said  Wilson  had  the  deed  under  which  he  claims 
and  did  claim  said  block;  and  said  A.  J.  Welch,  before  the 
said  deed  to  him  was  executed,  had  beside  such  notice  as  may 
have  been  imparted  by  the  record  of  the  deed  from  Shively 
and  Welch  aforesaid  to  said  Wilson,  recorded  as  aforesaid 
December  29,  1876,  information  concerning  the  said  deed  jto 
said  Wilson,  and  notice  thereof  sufficient  to  put  him  upon  in- 
quiry, and  he  had  reasonable  cause  to  believe  that  such  deed 
had  been  made ;  and  it  does  not  appear  from  any  evidence  in 
the  case,  except  the  recital  in  his  deed,  that  said  A.  J.  Welch 
paid  any  consideration  for  said  block. 

17.  That  said  John  Wilson  died  February  2,  1877,  leav- 
ing a  will,  which  has  been  duly  proven  and  recorded  in  Clat- 
sop county  aforesaid,  and  the  plain tijBF,  Ann  R,  Wilson,  is  his 
widow,  and  the  plaintiff,  Mary  E.  Wakeman,  is  his  devisee, 
entitled  to  all  the  interest  or  estate  of  said  John  Wilson  in 
said  block  11,  subject  to  the  dower  of  the  widow. 

18.  That  when  the  deed  to  said  John  Wilson  above  de- 
scribed was  made  there  was  before  the  parties  to  said  deed 
and  the  witnesses  a  lithographed  copy  of  what  was  then  and 
there  represented  by  J.  M.  Shively  as  the  plat  of  the  town 
of  Astoria,  as  it  was  laid  out  and  surveyed  by  him,  from 
which  said  Wilson  selected  said  block  11,   and  the  original 
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plat  was  not  there,  nor  anj  plat  that  was  in  all  respects  a  copy 
of  the  said  original^  and  the  only  plat  referred  to  by  the 
plaintiffs  in  this  case  and  o^ered  in  evidence  is  a  record  in 
Book  of  Deeds  of  Clatsop  county,  which  lecord  was  made  in 
the  year  1864,  which  purports  to  be  a  true  copy  of  the  origi- 
nal plan  of  the  town  of  Ascoria,  as  laid  out  by  John  M. 
Shively,  and  the  lithographed  copy  referred  to  in  Wilson's 
deed  is  lost,  and,  for  that  reason,  cannot  be  exhibited.  The 
streets  around  said  block  11,  as  set  forth  in  said  deed,  are  not 
found  on  the  original  plat  made  by  said  Shively,  nor  in  the 
copy  found  in  the  Book  of  Deeds  aforesaid,  and  in  so  far  as 
the  streets  named  in  the  deed  go  to  make  up  the  description 
of  the  property,  the  said  description  is  erroneous  and  impos- 
sible. (But  the  location  and  representation  of  block  11,  in 
all  particulars  except  as  to  streets,  was  and  is  the  same  on  the 
lithograph  as  on  the  plat  laid  out  and  surveyed  by  John  H. 
Shively.) 

19.    That  said  James  Welch  having  knowledge  of  the  said 
deed  to  John  Wilson  and  possession,  as  is  above  in  these  find- 
ings described,  during  his  Ufe^time  invariably  denied   and 
disclaimed  orally  the  title  of  said  Wilson  set  up  in  this  ac- 
tion. 

And  as  conclusions  of  law  from  the  facts  so  found  the  court 
finds: 

^^1.  That  James  Welch  had  no  estate  or  interest  in  iJxe 
land  in  controversy  until  the  eighteenth  day  of  February^ 
1860,  when  the  same  was  conveyed  to  him  by  Susan  IC- 
Shively  and  her  husband,  and  on  that  day  and  by  virtue  ai 
said  conveyance  from  Susan  M.  Shively  he  (said  James 
Welch)  took  and  had  a  fee-simple  estate  in  said  land. 

"2.  That  by  virtue  of  the  deed  of  June  8,  1846,  by 
Shively  and  Welch  aforesaid  to  John  Wilson,  the  title  a^s 
quired  by  ames  Welch  on  said  eighteenth  day  of  February^ 
1860,  inured  to  the  benefit  of  and  invested  in  his  guarantee, 
said  John  Wilson. 

'^3.  That  as  between  said  James  Welch  and  his  heirs  and 
devisees,  the  possession  of  said  James  Welch  found  above^  of 
said  block  11,  was  not  and  is  not  adverse  to  John  Wilscm,  and 
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■ 

his  Tepreaentatives  are  not  barred  by  the  statute  of  limita- 
tiona 

^'4.  That  the  deed  of  James  Welch  to  Jessie  McEwan  for 
lot  7  in  said  block,  and  the  deed  of  Welch's  heirs  and  widow 
to  A.  J.  Welch,  are  each,  as  against  the  plaintiffs,  void  and 
without  effect 

"6.  That  by  reason  of  the  deed  by  James  Welch  of  June 
3,  1846,  to  John  Wilson,  and  the  inuring  of  title  to  said  Wil* 
son  as  aforesaid,  said  Nancy  Welch  had  and  has  no  estate 
for  life  in  said  lot  1  in  said  block  or  in  any  part  of  said  block 
as  against  the  plaintiffs. 

^'6.  That  the  plaintiffs  are  entitled  to  the  possession  of 
the  property  described  in  the  complaint^  and  the  plaintiff, 
Ann  S.  Wilson,  has  therein  an  estate  for  life  (during  her 
own  life)  ;  and  the  defendant,  Mary  Elizabeth  Wakeman,  has 
therein  an  estate  in  fee  in  remainder  after  the  expenditure  of 
said  estate  for  life. 

"7.  That  the  plaintiffs  are  not  entitled  to  any  damages 
for  detention." 

Many  exceptions  were  taken  by  the  appellants  to  the  rul- 
ings of  the  court  in  the  admission  of  testimony,  and  to  the 
findings  of  law  by  the  court,  but  most  of  them  have  not  been 
argued  by  counsel  and  are  therefore  considered  sb  abandoned 
by  the  appellants. 

At  the  trial  respondent  offered  in  evidence  a  power  of  at- 
torney from  James  Welch  to  J.  M.  Shively,  dated  April  18, 
1845,  of  which  the  following  is  a  copy: 

^'£now  all  men  by  these  presents,  that  I,  James  Welch, 
have,  and  by  these  presents  do  authorize,  constitute,  and  ap- 
point J.  M.  Shively  my  true  and  lawful  attorney  for  me,  and 
in  my  name  and  behalf,  to  bai^in,  sell,  or  dispose  of,  in  any 
way  he  may  see  fit,  to  any  person  or  persons  whatsoever,  any 
lot  or  lots  owned  by  him  and  me  jointly  in  the  town  of  As- 
toria ;  as  fully  and  as  effectually  as  I  might  or  could  do  were 
I  personally  present,  and  I  do  hereby  bind  myself,  my  heirs, 
executors  and  administrators,  to  ratify  the  same. 

^^Signed  and  sealed  this  the  eighteenth  day  of  April,  in 


104  Wilson  v.  MgCwen.  [7  Oregon 

• 

the  year  of  our  Lord  one  thousand  eight  hundred  and  tortj- 
five.  James  Welch,     [l.  &] 

"In  the  presence  of  N.  Smith,  Witness/' 

On  the  twenty-fourth  day  of  April,  1877,  before  Hon.  R. 
P.  Boise,  a  judge  of  the  circuit  court  of  the  state  of  Oregon, 
the  signature  of  Noyes  Smith,  the  subscribing  witness  to  the 
above  power  of  attorney,  was  duly  proven  by  two  witnesses, 
who  also  proved  that  said  witness  was  dead.  And  on  the 
fourteenth  day  of  August,  1877,  before  Hon.  E.  D.  Shattuck, 
one  of  the  judges  of  the  circuit  court  of  the  state  of  Oregon, 
the  signature  of  James  Welch  to  the  said  power  of  attorney 
was  duly  proven  by  two  witnesses,  who  also  proved  that  said 
James  Welch  was  dead. 

Objection  was  made  by  appellants  to  the  admission  of  this 
power  of  attorney  for  the  following  reasons: 

1.  That  it  was  not  under  seal ; 

2.  It  was  not  properly  acknowledged  or  proved; 

8.  It  did  not  authorize  the  attorney  to  convey  block  11. 
It  did  not  authorize  him  to  convey  with  covenants  of  war- 
ranty. 

The  provisional  government  of  Oregon  on  the  twenty-sev- 
enth day  of  June,  1844,  adopted  the  statute  laws  of  Iowa 
Territory  passed  at  the  first  session  of  its  legislative  assem- 
bly (except  those  of  a  local  character)  as  the  laws  of  the  pro- 
visional government ;  and  the  validity  of  these  laws  was  after^ 
wards  recognized  by  congress  in  the  fourteenth  section  of  the 
act  of  August  14,  1848,  establishing  the  territorial  govern- 
ment of  Oregon.  One  of  the  Iowa  statutes  so  adopted  and  in 
force  when  this  power  of  attorney  was  executed  is  as  fel- 
lows :  ''That  any  instrument,  to  which  the  person  making  the 
same  shall  affix  any  device  or  scrawl,  by  way  of  seal,  shall  be 
adjudged  and  held  to  be  of  the  same  force  and  obligation  aa 
if  it  were  actually  sealed."  The  power  of  attorney  was 
proved  according  to  the  provisions  of  section  18,  page  617  of 
the  general  laws  of  Oregon.  We  think  the  instrument  was 
sealed  and  proved  according  to  law. 

J.  M.  Shively  and  James  Welch  in  1845  were  jointly  oo* 
cupying  and  claiming  a  tract  of  land  which,  prior  to  April 
18  of  that  year,  had  been  partially  laid  out  into  lots  and 
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blocks,  streets  and  alleys,  and  called  Shively's  Astoria ;  and 
the  power  of  attorney  authorized  Shively  to  sell  any  lots  so 
jointly  owned  by  them.  Of  course  it  was  well  known  to  every 
one  that  the  United  States  owned  this  land,  and  the  power  of 
attorney  must  be  construed  as  the  parties  themselves  under- 
stood it  at  the  time;  that  is,  that  Welch  authorized  Shively  to 
sell  or  dispose  of  any  possessory  interest  whidi  they  jointly 
had  in  the  town  lots.  But  it  is  objected  that  the  power  of  at* 
tomey  did  not  authorize  Shively  to  execute  a  deed  with  coven- 
ants of  warranty.  Welch  empowered  him  to  bargain  and  sell, 
or  dispose  of  in  any  manner  he  might  see  fit,  any  lot  as  fully 
and  effectually  as  he  could  do  if  personally  present  The 
power  is  certainly  comprehensive  in  its  terms,  and  we  think 
fully  authorized  Shively  to  make  the  deed  in  question  with 
its  covenants  of  warranty.  (Rawle  on  Covenants  for  Title, 
570;  Le  Roy  v.  Beard,  8  How.  451;  Bronson  v.  Coffin,  118 
Mass.  166;  Coleman  v.  Stark,  1  Or.  116.)  The  respondents 
offered  in  evidence  a  deed,  of  which  the  following  is  a  copy : 
^'This  indenture,  made  and  executed  this  third  day  of  June, 
1846,  between  John  M.  Shively  and  James  Welch,  by  John 
M.  Shively,  his  attorney  in  fact,  of  the  town  of  Astoria,  in 
the  territory  of  Oregon,  of  the  first  part,  and  General  John 
Wilson,  of  the  town  of  Fayette,  Howard  county,  and  State 
of  Missouri,  of  the  second  part,  witnesseth :  That  for  and  in 
consideration  of  five  hundred  dollars  in  hand,  paid  by  the 
party  of  the  second  part,  the  receipt  whereof  is  hereby  ack- 
nowledged, the  parties  of  the  first  part  have  this  day  granted, 
bargained  and  sold,  and  by  these  presents  do  convey  to  the 
said  party  of  the  second  part,  the  following  described  tracts 
or  parcels  of  land  in  the  town  of  Astoria,  in  the  said  territory 
of  Oregon,  being  part  of  the  settlement  right  of  the  said  John 
M.  Shively  on  which  he  has  laid  out  and  surveyed  the  said 
town  of  Astoria,  viz. :  Lots  Nos.  1,  2,  3,  4,  5,  6,  7,  8, 
9,  10,  11  and  12,  forming  block  No.  11,  which  block  is 
bounded  north  by  Water  street,  east  by  Spruce  street,  south 
by  West  First  street  and  west  by  Pine  street,  which  lots  are 
each  fifty  feet  front  and  one  hundred  and  forly-two  and  one* 
half  feet  back;  bounded  on  an   alley  of  fifteen  feet  wide^ 
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which  runs  through  the  centre  of  the  said  block  nearly  east 
and  west,  which  will  more  fully  appear  by  reference  to  tha 
plat  of  said  town  of  Astoria  so  laid  out,  as  aforesaid,  whidi 
said  plat  has  been  lithographed  by  E.  &  J.  Hutaway,  of  St 
Louis,  Missouri,  to  which  reference  is  here  made;  and  the 
said  parties  of  the  first  part  covenant  to  have  the  same  plat 
properly  recorded  as  soon  as  there  shall  be  an  office  provided 
by  law  for  that  purpose. 

^To  have  and  to  hold  to  the  said  party  of  the  second  part, 
his  heirs^  executors  and  assigns,  in  fee-simple  title  forever, 
with  all  its  appurtenances. 

''And  the  said  parties  of  the  first  part  hereby  covenant  and 
agree  to,  and,  with  the  party  of  the  second  part,  his  heirs,  ex- 
ecutors and  assigns,  to  warrant  and  forever  defend  the  fee- 
simple  title  to  above-described  premises  free  from  the  claims 
of  all  persons  whatsoever;  and  the  parties  of  the  first  part 
also  agree  for  themselves,  their  heirs  and  executors,  that  they 
will,  at  the  expense  of  the  party  of  the  second  part,  his  heirs 
or  assigns,  make  a  new  and  further  deed,  if  the  same  shall  be 
required,  to  vest  as  aforesaid  a  fee-simple  title  whenever  they 
or  either  of  them  shall  demand  the  same ;  and  the  said  parties 
of  the  first  part  covenants  that  the  said  above^described  and 
conveyed  land  is  free  from  incumbrances. 

''Given  under  our  hands  and  seals  the  day  and  year  firsf 
above  written. 

"J.  M.  Shivblt.    [l.  s.] 
"James  Welch,     [i^  a] 
"By  his  attorney  in  fact,  J.  M.  Shivelt. 
"Signed,  sealed  and  delivered  in  the  presence  of,  the  wordy 
'themselves  their'  interlined  before  signed. 

"Elijah  Whitb, 
"C.  E.  Galpin, 
"Geosgb  Smizeb.'' 

The  objection  that  this  deed  was  not  sealed  is  tmtenabia 
Under  the  Iowa  statute  adopted  by  the  provisional  govern- 
ment already  referred  to,  we  think  the  grantor  in  a  deed 
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could  either  make  or  adopt  a  scroll  or  device  as  his  seal.  The 
deed  was  duly  proved  in  San  Francisco  bj  Elijah  White,  a 
subscribing  witness,  on  the  twenty-eighth  day  of  March, 
1876,  before  J.  H.  Blood,  a  oommissioner  of  deeds  for  this 
state,  in  conformity  with  section  17  of  the  general  laws  of 
Oregon.  Another  objection  made  is,  that  the  instrument  was 
no  deed  because  it  was  not  acknowledged  or  proved  in  accord- 
ance with  subdivision  4  of  8ecti<»i  6  of  the  Iowa  statute  of 
February  16,  1843.  It  is  sufficient  to  say  that  this  statute 
was  not  in  force  in  Oregon  until  it  was  adopted  by  the  legis- 
lative assembly  of  Oregon  territory  on  the  twenty-ninth  day 
of  September,  1849.  (General  and  Special  Laws  of  Oregon, 
p.  108.)  We  think  the  deed  was  suffixaent  to  convey,  and  did 
convey,  to  John  Wilson  all  the  interest  of  John  M.  Shively 
and  James  Weldi  in  and  to  block  11  in  Shively^s  Astoria, 
with  full  covenants  of  warranty  as  to  title.  The  only  remain- 
ing question  to  be  considered  is  that  of  adverse  possession  for 
tw'enty  years  by  appellants  and  their  grantors.  The  court 
found  as  matters  of  fact  that  Shively's  Astoria  was  laid  off 
into  lots  and  blocks,  streets  and  alleys;  that  James  Welch 
claimed  to  own  block  11  since  February  18,  1860,  and  exer- 
cised acts  of  ownership  over  it  by  warning  off  trespassers  and 
paying  taxes,  but  the  block  remained  open,  unimproved  and 
unoccupied  until  some  time  in  1875.  We  think  the  court  did 
not  err  in  deciding  that  those  acts  did  not  constitute  an  ad- 
verse possession  on  the  part  of  Weldi.  It  appears,  by  the 
bill  of  exceptions,  that  his  residence  was  on  block  17,  sev- 
eral blocks  removed  from  the  one  in  controversy,  and  sepa- 
rated from  it  by  several  intervening  streets  and  by  lots  and 
blocks  owned  by  other  persons.  Blocks  11  and  17  were  sepa- 
rate parcels  or  tracts  of  land  having  no  connection  to  each 
other,  and  the  adverse  notorious  possession  of  block  17  by 
Welch  had  no  relation  whatever  to  or  connection  with  block 
11.  To  constitute  an  adverse  possession,  there  must  be  an  ac- 
tual possession  of  the  premises;  the  exercise  of  some  visible 
notorious  act,  such  as  inclosing,  cultivating  or  otherwise  im- 
proving the  land.  No  such  occupancgr  of  this  was  had.  No 
such  acts  as  these  were  performed  on  block  11  by  James 
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Welch  during  his  lif e-time,  and  we  hold  that  there  was  no 
adverse  possession  for  twenty  years  by'  the  appellants  or  their 
grantors. 

The  appellants  are  moreover  estopped  by  the  covenants  of 
warranty  in  the  deed  of  James  Welch  and  John  M.  Shively 
to  John  Wilson,  from  asserting  any  title  in  themselves.  That 
point  was  expressly  decided  by  this  court  in  the  case  of  Ta^^ 
geH  V.  Risley  (4  Or.  235).  The  judgment  of  the  court  be- 
low is  affirmed  with  costs. 


JOSEPH  E.  BENTLEY  and  SARAH  BENTLET  v. 
REBECCA  F.  JONES  and  JOHN  C.  ELDER 

PucADiNOS — ^AuxGATiON  OF  RiOHT  OT  PosssssioiT. — ^Under  subdivifiion 
1  of  section  539  of  the  civil  code,  a  party  in  an  action  who  obtains 
judgment  is  entitled  to  costs  when  a  claim  of  right  to  the  pos- 
session of  real  property  arises  upon  the  pleadings.  In  this  case 
the  right  of  possession  was  a  material  question.  The  complaint 
alleged  ownership  and  possession.  These  allegations  being  denied, 
it  was  hddf  that  a  claim  to  the  right  of  possession  was  presented 
by  the  pleadings,  and  that  the  party  recovering  the  judgment  was 
entitled  to  f  uU  costs. 

Appeal  from  Linn  County. 

The  complaint  alleges  that  the  appellants  are  husband  and 
wife,  and  that  appellant  Sarah  Bentley  is  the  owner  in  fee 
of  the  real  property  described  in  the  complaint  and  allied 
to  have  been  impaired  by  a  nuisance  erected  by  said  respond* 
ents,  and  that  the  appellants  were  in  possession  of  said  real 
property  at  the  time  of  the  alleged  erection  and  maintenance 
of  the  nuisance  described  as  aforesaid. 

The  answer  of  the  respondents  denies  that  Sarah  Bentley 
was  at  any  time  the  owner  in  fee  of  said  real  property,  or 
that  appellants  were  in  possession  of  the  same. 

That  upon  the  trial  a  verdict  was  rendered  by  tibe  jury  in 
favor  of  the  appellants,  the  sum  of  one  dollar,  for  damages^ 
and  the  court  below  thereupon  rendered  a  judgment  in  favor 
of  said  appellants  for  one  dollar  for  damages  and  one  dollar 
for  costs,  and  refused  to  render  judgment  in  favor  of  said  ap- 
pellants for  their  costs  and  disbursements. 
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The  quefitiohs  piesented  by  this  appeal  in  this  action  are 
the  following: 

1.  Did  a  claim  of  title  or  interest  in  real  property  or  right 
of  possession  thereof,  arise  npon  the  pleadings  in  this  a6> 
tion? 

2.  Did  the  court  below  err  in  refusing  to  render  judgment 
in  favor  of  appellants  for  their  full  costs  and  disbursements 
in  said  action  { 

Bonham  &  Ramsey,  8.  A.  Johns  and  T.  P.  Hadclemoin, 
for  appellants. 

J.  K.  Weatherfard,  for  respondent* 

By  the  Court,  Boiss,  J. : 

The  determination  of  this  case  depends  upon  the  oonstrae- 
tion  to  be  given  to  section  639  of  the  code,  page  222.  The 
first  subdivision  of  that  section  provides  that  costs  shall  be 
allowed  to  the  plaintiff  upon  a  judgment  in  his  favor:  ''In 
an  action  for  the  recovery  of  the  possession  of  real  property, 
or  where  a  claim  of  title  or  ii'terest  in  real  property,  or  right 
to  the  possession  thereof  arises  upon  the  pleadings.'* 

This  being  an  action  for  a  nuisance  affecting  the  use  of  the 
real  property,  the  appellants,  in  order  to  recover,  must  prove 
that  they  were  in  the  rightful  possession  of  the  premises  de- 
scribed in  the  complaint,  which  were  alleged  to  be  affected  by 
the  nuisance.  The  question  of  ownership  of  the  premises  was 
not  a  necessary  issue  but  a  right  of  possession  was,  and  as 
appellants  alleged  both  ownership  and  possession  of  the  prem- 
ises, and  the  respondents  denied  these  allegations,  the  right 
to  possession  was  an  issue  in  the  case,  and  brings  the  case 
within  the  last  clause  of  the  statute  above  quoted,  where  the 
right  to  the  possession  of  the  premises  arises  upon  the  plead- 
ings. 

Reference  has  been  made  to  some  New  York  cases,  to  show 
that  the  appellants  are  not  entitled  to  costs,  but  on  examina- 
tion of  the  statute  of  that  state  it  is  found  that  the  last  clause 
of  the  section  of  our  statute  is  not  in  the  New  York  statute, 
and  the  cases  cited  do  not  apply. 
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We  think  the  appellants  were  entitled  to  full  costs,  and  the 
judgment  of  the  circuit  court  will  be  reversed  so  far  as  the 
question  of  costs  is  concerned,  and  the  court  below  be  directed 
to  allow  full  costs  to  them. 


♦H.  L.  STEEPLES,  Respondent,  v.  ELIAS  NEWTON, 

Appellant 

Failxjbb  to  Complt  wrrH  Contiugt  vx»  Work,  Bobs  hot  Psbcxudb 
Recovery  for  Reasonable  Valxtk  or  Sebviobs,  Wwa. — VVhen  sas 
perfonnB  serYioe  for  another  on  a  Bpecial  oontracty  and  for  aaj 
reason  except  a  voluntary  abandoimitnt  fails  to  fully  comply  with 
his  contract,  and  such  oomplianoe  becomes  impracticable  and  the 
service  has  been  of  value  to  him  for  whom  it  was  rendered,  he  may 
recover  for  such  service  its  reasonable  value,  deducting  therefrom 
any  damages  which  the  party  for  whom  the  service  was  rendered 
has  sustained  by  reason  of  such  failure. 

iMFKACHino  Wrmsss  —  Evidencb  or  Pabiioui.ab  Faotb.  —  Where  a 
party  calls  witnesses  to  impeach  a  witness  of  the  other  party  by 
showing  that,  his  general  reputation  for  truth  is  bad,  and  the  other 
party  on  cross-examination  calls  out  particular  facts  tending  to 
show  that  such  witness  is  not  worthy  of  belief,  such  facta  can  be 
considered  by  the  jury  as  affecting  the  credibility  of  the  witasM 
attempted  to  be  impeached. 

Appsal  from  Washington  County.  The  facts  aie  stated  in 
the  opinion. 

T.  H.  Tongue,  for  appellant. 
T.  B.  Handley,  for  respondents 
By  the  Court,  Boisb^  J. : 

The  respondent  in  this  case  alleges  in  his  complaint  that 
he  performed  labor  for  appellant  in  ditching,  and  alleges  his 
labor  to  be  of  the  value  of  seventy-three  dollars  and  eighty 
cents,  and  claims  a  balance  to  be  due  him  of  sixty-two  dollars 
and  interest,  for  which  he  demands  judgment 

The  appellant  answered,  and  in  his  answer  alleges  that 
whatever  labor  the  plaintiff  performed  for  him  was  perform- 
ed under  and  in  pursuance  of  a  written  contract  between  the 
parties,  which  contract  is  set  out  in  the  answer.  The  appel- 
lant alleges  that  the  respondent  has  not  completed  aaid  con* 

*  See  33,  Am.  Rep.  706. 
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tract;  that  he  hias  not  dug  the  said  ditches  menticmed  in  the 
contract  or  any  piEirt  thereof  according  to  the  terms  of  the 
contract,  and  that  all  said  ditches  were  at  the  commencement 
of  this  action  and  at  the  date  of  the  answer  nnoompleted  and 
unfinisbedy  without  appellant's  fault.  In  said  answer  appel- 
lant further  alleges  that  he  has  been  damaged  by  reascm  of 
the  plaintiffs  failure  to  comply  with  said  contract^  in  this — 
tbat  he  was  unable  to  have  the  ditches  completed^  and  lost  the 
use  of  his  land  to  his  damage  in  the  suni  of  one  hundred  dol- 
lars. 

The  respondent,  in  his  reply,  denies  the  damages,  and  al^ 
leges  as  a  reason  for  not  completing  the  ditches  that  the  ap- 
pellant changed  the  stakes  locating  the  same,  which  he  says 
T^e  fixed  at  the  tim^  the  contract  was  signed,  and  located 
the  said  ditches  on  ground  where  it  would  be  more  expensive 
to  dig  them ;  that  he  offered  to  dig  the  ditches  on  the  ground 
where  the  same  were  located  at  the  time  of  the  signing  of  the 
contract,  and  where  he  agreed  to  construct  them,  but  appel- 
lant forbade  him.  On  the  issues  raised  by  these  pleadings 
the  parties  tried  the  cas^  and  the  jury  found  a  general  ver- 
dict for  the  plaintiff  for  thirty-four  dollars  and  thirty^three 
cents. 

From  the  bill  of  exceptions  it  appears  that  the  respondent 
offered  evidence  by  himself  as  a  witness  tending  to  show  that 
.at  the  time  the  contract  was  signed  the  ditches  were  marked 
out  with  stakes ;  that  he  commenced  work  and  dug  a  part  of 
the  ditches,  and  after  working  a  while  he  found  that  the 
stakes  on  one  of  the  ditches  had  been  moved  to  ground  where 
it  would  be  harder  to  dig;  that  the  appellant  acknowledged 
that  he  had  moved  the  stakes,  but  claimed  a  right  to  do  so  un- 
der the  contract,  and  told  the  respondent  to  dig  where  he  had 
moved  them  or  not  at  all,  and  that  respondent,  in  oonse^ 
quence,  abandoned  the  work. 

The  appellant  offered  evidence  to  show  that  when  they  were 
negotiating  about  the  making  of  the  contract,  appellant  and 
respondent  went  over  the  ground  and  drove  some  stakes  indi- 
cating the  course  of  the  ditches,  but  it  was  understood  that 
the  appellant  was  to  locate  them  and  had  the  right  to  do  so. 
Appellant  also  offered  evidence  tending  to  show  that  he  did 
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not  acknowledge  that  he  moved  the  stakes  and  that  he  did  not 
move  the  stakes ;  also,  that  appellant  staked  the  ditches  ¥7faich 
respondent  dug  after  the  contract  was  signed  and  that  the  re- 
spondent requested  him  to  do  so,  and  that  the  appellant  never 
consented  or  requested  the  abandonment  of  the  work  Ij  the 
respondent 

The  respondent  offered  several  witnesses  to  impeach  the 
general  character  of  the  appellant  (who  was  a  witness  in  his 
own  behalf)  for  truth,  and.  on  examination  said  witnesses 
stated  that  the  defendant  had  had  trouble  with  his  neighbors 
and  frequent  disagreements  about  dealings  and  contracts.  It 
apfjears  from  the  bill  of  exceptions  that  there  was  a  conflict 
of  testimony  on  the  issues  presented  to  the  jury  about  the 
time  of  locating  the  ditches.  The  respondent  daimed  in  his 
case  that  it  was  the  understanding  that  they  were  located 
when  the  contract,  was  signed,  which  appellant  denied.  The 
language  of  the  contract  on  that  subject  is  as  follows:  '^AU 
ditching  above  specified  to  be  performed  in  lines  plainly 
staked  and  defined  by  the  parties  of  the  second  part,''  mean- 
ing the  appellant  This  language  is  equivocal,  and  may  re* 
fer  to  lines  that  are  already  staked  and  defined.  Parol  evi- 
dence was  properly  admitted  to  show  whether  or  not  the  par- 
ties referred  to  lines  already  fixed  at  the  date  of  the  contract, 
so  that  the  circuit  court  properly  instructed  the  jury  that  "if 
the  parties  did  not  substantially  understand  the  provisions  of 
the  contract  in  regard  to  the  staking  of  the  ditch ;  then,  so  far 
there  has  been  no  contract,  and  the  plaintiff  is  entitled  to  the 
nominal  value  of  his  labor;"  that  is  to  say,  if  the  parties  did 
not  understand  each  other  as  to  the  lines  of  the  ditches,  then 
their  minds  never  met  and  assented  to  the  same  proposition, 
and  did  not  contract  on  that  subject,  and  whether  they  did 
understand  alike  was  a  question  for  the  jury.  The  seocmd 
instruction  objected  to  is  as  follows:  "If  the  plaintiff  aban- 
doned his  contract  without  cause  he  is  entitled  to  recover  the 
reasonable  value  of  his  labor,  subject  to  the  offset  by  the 
damages  sustained  by  defendant  by  reason  of  plaintiff's  n<m- 
performance  of  his  contract" 

The  determination  of  the  propriety  of  this  instruction  pre- 


Jan.  1879]  Stssples  v.  Nswton.  118 

8ent»  a  vexed  questioiiy  on  which  the  authorities  axe  not  uni^ 
form.  The  circuit  court  seems  to  hare  f oUoTved  "the  rule  laid 
down  in  the  text  in  Parsons  on  Contracts,  vol  2,  523,  which 
is  supported  by  the  authority  of  the  case  of  Britton  v.  Turner 
(G  N.  H.  481),  where  it  was  held  that  where  one  party,  with- 
out the  fault  of  the  other,  fails  to  perform  his  contract  for 
labor  in  such  a  nuinner  as  to  enable  him  to  sue  upon  it,  still, 
if  the  party  for  whom  the  labor  is  performed  has  derived  a 
benefit  from  the  part  performed,  the  party  so  failing  may  re- 
cover the  reasonable  value  of  such  labor.  That  was  a  case 
of  mdebUatu8  assumpsit  for  work  and  laboo*.  "T-he  defend* 
ant  offered  evidence  to  prove  that  the  work  was  done  under  a 
contract  to  work  for  one  year  for  the  sum  of  one  hundred  dol- 
lars, and  that  the  plaintiff  left  his  service  without  his  consent 
and  without  good  cause.''  The  learned  judge  instructed  the 
jury  that  although  all  the  points  should  be  made  out,  yet  the 
plaintiff  was  entitled  to  recover  under  his  qtumium  meruit  as 
much  as  the  labor  performed  was  reasonably  worth,  and  this 
instruction  was  held  correct.  This  case  seems  not  to  have 
been  followed  in  other  states.  It  is  quoted  and  discussed  in 
the  case  of  Olmstead  v.  Beal  (19  Pick.  629),  where  the  court 
say  that  they  have  no  hesitancy  in  adhering  to  the  rule  before 
established  in  Massachusetts,  which  is  supported  by  a  long 
series  of  adjudications^  It  vras  held  in  the  case  of  Fenion  v, 
Clark  (11  Vt),  where  the  plaintiff  contracted  with  the  de- 
fendant to  labor  for  four  months,  at  ten  dollars  per  month, 
and  not  to  receive  any  pay  until  he  had  worked  the  four 
months,  and  before  the  time  was  out  became  disabled  and  un- 
able to  perform  the  work;  that  his  sickness,  being  the  act  of 
God,  the  contract  was  discharged,  and  he  could  recover  the 
reasonable  value  of  his  labor,  and  the  same  was  held  in  the 
case  of  Leaver  v.  Morse  (20  Vt.  620).  The  same  rule  is  also 
held  in  Massachusetts. .  {Fuller  v.  Broum,  11  Mass.  440,  and 
Olmstead  i).  Beal,  19  Pick.  520i,  above  cited.)  The  latter  rule 
is  as  it  was  announced  by  this  court  at  this  term,  in  the  case 
of  Tuboa  (&  McPhee  v.  J.  M.  Strowbridge,  where  the  decis- 
ion of  the  question  was  not  necessary  to  a  determination  of 
the  case  and  was  consequently  obiter.    "That  where  one  pejv 

7  Oregon — 8. 
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fonns  services  ifor  another  on  a  special  contract^  and  for  any 
reason  except  a  voluntary  abandonment,  fails  to  fully  com- 
ply with  his  contract  and  such  compliance  becomes  imprac- 
ticable, and  the  service  has  been  of  value  to  hiih  for  whom 
it  was  rendered,  he  may  recover  for  such  service  its  reason- 
able value,  after  deducting  therefrom  any  damages  the  party 
for  whom  the  service  was  performed  has  sustained  by  reason 
of  such  failure." 

Since  deciding  that  case,  We  have  more  fully  considered 
this  very  important  subject,  and  think  the  rule  here  laid 
down  to  be  just  and  reasonable,  and  it  is  supported  by  moot 
of  the  modern  authorities.  To  adopt  the  rule  that  in  all 
cases  a  party  shall  be  held  to  a  literal  compliance  with  his 
special  contract  before  he  can  recover  any  thing  for  labor,  is 
too  harsh  and  would  often  be  unjust;  and,  on  the  other 
hand,  to  hold  to  the  rtile  as  stated  in  the  case  of  Britton  v. 
Turner  (6  N.  H.  481),  that  a  person  may  voluntarily  aban* 
don  his  special  contract  and  lose  nothing  thereby,  would 
have  a  tendency  to  encourage  bad  faith  and  lessen  the  sacred- 
ness  of  solemn  obligations,  which  it  is  the  duty  of  the  courts 
to  uphold  and  enforce  so  far  as  the  same  can  be  done  without 
doing  manifest  injustice.  It  would  be  unjust,  to  require  a 
total  performance  in  cases  where  the  party  in  default  has 
bestowed  his  labor  for  the  benefit  of  his  employer  and  fails 
fully  to  comply  with  the  terms  of  his  contract  from  some  ac- 
cident or  misfortune  which  does  not  involve  willful  negleet 
or  abandonment  on  his  part  We  think,  therefore,  that  this 
instruction  of  the  circuit  court  was  incorrect  and  might  have 
influenced  the  verdict  of  the  jury  to  the  damage  of  the  appel- 
lant 

It  is  also  claimed  as  error  that  the  court  said  to  the  jury 
that  they  could  consider  the  evidence  in  the  case  tending  to 
show  that  the  defenadnt  had  had  misunderstandings  with 
many  of  his  neighbors  in  his  dealings  with  them,  as  affecting 
his  credibility  as  a  witness.  This  evidence  was  brought 
out  by  the  examination  of  witnesses  called  by  the  respond- 
ent to  impeach  the  character  of  the  appellant  for  truth ;  and 
although  the  respondent,  who  offered  these  witnesses,  oould 
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not  have  proven  these  facts  to  impeach  the  credibility  of  the 
appellant,  if  the  appellant  called  oat  citcnmstances  having 
that  tendency,  such  evidence  was  properly  before  the  jury  and 
could  be  considered  by  them,  and  the  instruction  was  not  er- 
roneous. 

We  think  there  was  error  in  the  second  instruction,  and 
the  judgmient  of  the  circuit  court  will  be  reversed  and  a  new 
trial  orderecL 


S.  HANNAH  and  FRED.  NODINE,  Appellants^  t. 
J.  Q.  SHIRLEY^  Respondent 

Pabol  PliooF— Wbitten  Contract. — ^VVhere  it  is  apparent  upon  the  face 
ci  a  written  contract  that  something  was  contemplated  and  agreed 
upon  by  the  parties,  which  thej  have  not  distinctly  deilned^^or 
expressed  with  sufficient  clearness,  parol  proof-  connecting  the  in* 
strument  with  its  subject  matter  is  admissible  to  show  what  the 
parties  intended. 

Appeai<  from  Union  County.  The  facts  are  stated  in  the 
opinion; 

Knight  £  Lord  and  Stetns  A  BaUeray,  for  appellants: 

Parol  evidence  may  be  admitted  to  establish  an  independ- 
ent fact,  or  to  prove  a  collateral  agreement  incidentally  con- 
nected with  the  stipulation  of  a  deed  or  other  written  con- 
tract. (16  Mass.  85.)  Such  evidence  is  admissible  to  show 
an  agreement  subsequent  to  a  written  agreement  and  engraft- 
ing on  it  new  provisions.     (18  PicL  446;  9  Id.  298.) 

It  is  competent  to  prove  by  parol  a  distinct  subsequent 
agreement  waiving^  abandoning  or  modifying  the  terms  of  the 
writing,  or  to  prove  an  additional  suppletory  agreement 
by  whi6h  something  is  supplied  that  is  not  in  the  written 
contract  (37  Md.  410;  44  Md.  396;  1  GreenL  Ev.,  sec. 
804.) 

In  the  contract  between  appellants  and  respondents,  Shir- 
ley "is  to  pay  the  interest  on  the  twenty  dollars  spoken  of 
in  the  plaintiff's  contract,  etc.,  and  the  plaintiffs  iCTodine  and 
Hannah  "are  to  give  satisfactory  security  to  the  First  Na- 
tional Bank  at  Portland  for  the  twenty  dollars  spoken  of  in 
the  said  Hiff  contract."      It   is  plain   that  something  was 
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here  intended  by  the  piarties,  which  they  have  not  expressed 
with  sufficient  cleamess,  and  in  siich  case,  ^'parol  evidence 
is  admissible/ or  any  eztrinsic  circumstanoes  tending  to  show 
what  person  or  persons,  or  what  things  vpere  intended  by  the 
party,  or  to  ascertain  his  meaning  in  any  other  respecL"  (1 
'Greenl.  Ev.,  sec.  288,  and  notes.) 

Its  effect  woidd  not  be  to  vary  or  contradict  the  contract, 
or  add  any  new  terms  or  conditions,  but  would  simply  ex- 
plain more  fully  and  definitely  an  intent  apparent  on  the 
face  of  the  contract,  viz.,  to  identify  the  subject-matter  upon 
which  Shirley  ''is  to  pay  the  interest,''  and  Nodine  and 
Hannab  '%  give  satisfactory  security  at  the  First  National 
Blank  at  Portland."  ''Where  it  is  apparent  on  the  face  of 
the  instrument  that  something  is  ccmtemplated  and  agreed 
upon  by  the  parties  which  they  have  not  distinctly  defined, 
or  expressed  with  suiBBcient  clearness,  parol  proof  connect- 
ing the  instrument  with  its  subject-matter  is  always  allow- 
able  to  show  what  the  parties  intended  and  meant.''  (2  Hil* 
ton,  197.) 

The  same  rule  prevails  in  Maryland,  where  it  is  thus  ably 
and  clearly  stated  by  the  court:  "It  is  equally  a  certain 
and  indisputable  rule  that  such  evidence  (parol)  is  admissi- 
ble to  ascertain  and  make  certain  the  parties  and  subject- 
matter  of  an  agreement;  to  apply  the  contract  to  its  sub- 
ject; to  prove  any  collateral,  independent  fact  about  which 
the  written  agreement  is  silent;  to  remove  what  are  termed 
(and  often  inaccurately)  latent  ambiguities,  and  as  tliis  court 
said  in  5  G.  &  J.,  157,  etc.,  though  an  ambiguity  apparent 
on  the  face  of  a  written  instrument  can  not  be  explained  by 
extrinsic  evidence,  yet  when  a  question  arises  as  to  the  gen- 
eral intention  of  the  parties,  concerning  which  th^  instrn- 
meut  is  not  decisive,  it  has  been  held  that  proof  of  inde- 
pendent facts  collateral  to  the  instrument,  may  be  properly 
admitted."  In  Massachusetts,  the  rule  is  much  more  lib- 
eral, and  carried  to  an  extent  beyond  what  is  claimed  in  the 
present  case.  In  that  state,  parol  evidence  is  admitted  to 
prove  a  subsequent  oral  agreement  enlarging  the  time  of 
performance  of  a  simple  contract,  or  varying  its  terms,  or 
to  show  a  waiver  or  discharge,  although   the    original    con- 
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tract  was  ickjuiied  by  the  statute  of  frauds  to  be  in  writing. 
(9  Cu8h.  31;  S  Met  486;  37  Ark.  510;  86  Md.  154.) 

The  decisions  in  Maine  have  a  bearing  in  the  same  direc- 
tion. (25  Me.  450;  15  Id.  61.)  In  Pennsylvania  the  rule 
is  still  more  liberally  construed.  (67  Penn.  462;  35  Id« 
215 ;  31  Id.  252,  270.)  In  New  Hampshire  it  has  been  held 
that  parties  to  a  written  contract,  after  it  has  been  made, 
may  fix  by  a  further  agreement  a  place  for  carrying  it  into 
effect  and  appoint  an  agent  to  receive  the  money  payable  on 
such  contract,  and  such  agreement  may  be  shown  by  parol 
evidence  and  is  binding  upon  them.  (19  N.  H.  569.)  And 
that  evidence  tending  to  prove  a  change  in  the  terms  of  a 
contract  was  agreed  to  by  the  parties  after  the  same  was  re- 
duced to  writing  and  not  before,  is  competent.  (7  Foster, 
360.) 

In  a  memorandum  of  sale  in  which  many  articles  were 
enumerated,  and  which  concluded  with  the  words  ^^mean- 
ing  all  the  farming  tools,  etc.,  now  owned  by  him  on  said 
farm,"  it  was  held  that  parol  evidence  was  admissible  for 
the  purpose  of  ascertaining  to  what  specific  property  these 
words  applied.  The  court  said  ^^a  doubt  or  ambiguity 
exists  then  as  to  the  meaning  or  application  of  these  words, 
or  rather  an  uncertainty  as  to  the  articles  intended  to  be 
conveyed.  Whenever  this  is  the  case  parol  evidence  of 
extrinsic  circumstances  and  facts  is  admissible,  for  the  pur- 
pose of  ascertaining  to  what  specific  property  the  words 
used  apply  or  were  intended  to  apply.  As  expressed  in  one 
of  the  cases  in  which  this  subject  is  discussed  the  evidence 
is  admissible  as  explaining  the  object  on  which  the  parties 
intended  the  contract  should  operate  and  be  rendered  effect- 
ual."    (40  Vt  144.) 

Applying  the  principle  thus  stated,  the  inquiry  naturally 
su^ests  itself  what  was  meant  and  intended  by  the  words 
"Shirley  is  to  pay  the  interest  on  the  twenty  thousand  dol- 
lars spoken  of  in  said  Iliff  contract,  etc.,"  and  the  said  No- 
dine  and  Hannah  "are  to  give  satisfactory  security  at  the 
First  National  Bank  at  Portland  for  the  twenty  thousand 
dollars  spoken  of  in  the  said  Iliff  contract" 

It  is  apparent  on  the  face  of  the  agreement  that  some- 
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thing  was  contemplated  and  agreed  upon  by  the  parties 
whidi  they  had  not  defined  with  sufficient  deamess  and  pre- 
cision^ and  that  a  doubt  or  ambiguity  exists  as  to  the  mean- 
ing and  application  of  these  words  and  as  to  what  they  were 
intended  to  apply.  In  such  case  parol  evidence  of  extrinsic 
facts  and  circumstances  is  admissible  for  the  purpose  of  as- 
certaining the  intention  of  the  parties  and  the  meaning  and 
application  of  the  words  employed,  or  ^Ho  explain  the  ob- 
ject on  which  the  parties  intended  the  contract  should 
operate  and  be  effectual/'  It  would  not  add  anything  to 
the  contract  or  alter  or  vary  its  terms,  but  would  simply  aid 
in  interpreting  it  and  define  more  fully  and  explicitly  the 
intention  of  the  parties  to  the  contract  It  would  do  no 
more  than  make  certain  what  might  be  considered  vague  on 
the  face  of  the  instrument  and  make  the  contract  conform 
to  the  intention  and  objects  for  which  it  was  made.  It  is 
competent  to  prove  an  additional  suppletory  agreement  by 
parol,  by  which  something  is  supplied  that  is  not  in  the  writ- 
ten contract     (1  Qreenl.  Ev.,  sec.  804.) 

If  the  fact  be  that  after  the  making  of  this  ocmtract  the 
parties  discovered  that  some  of  its  provisions  were  vague 
and  indefinite/ or  that  something  was  omitted,  it  was  their 
clear  legal  right  to  make  an  additional  suppletory  agreement 
to  supply  that  .omission  and  render  their  contract  operative 
and  effectual.  By  the  Maryland  court  of  appeals  the  rule 
is  broadly  stated  that  "it  is  competent  to  prove  by  parol 
a  distinct  subsequent  agreement  waiving,  abandoning  or 
modifying  the  terms  of  the  writing,  or  to  prove  an  addi- 
tional suppletory  agreement  by  which  something  is  sup- 
plied th&t  is  not  in  the  written  contract'*  (37  Md.  410;  44 
Id.  396.) 

Under  the  rule  thus  announced  the  testimony  excluded 
ought  to  have  been  admitted.  It  was  only  proposed  to  show 
that  Shirley,  subsequently  to  the  making  of  the  written  con- 
tract, had  agreed  to  place  twenty  thousand  dollars  in  the  First 
National  Bank  at  Portland  to  the  credit  of  appellants  on  the 
twentieth  day  of  March,  1876,  for  which  the  appellants  were 
to  give  satisfactory  security,  etc 

This  was  simply  engrafting  a  suppletory  agreement  on  the 
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contract  to  supply  an  omission^  or,  aa  the  court  states,  is 
something  that  is  not  in  thd  written  agreement  In  effect 
it  only  defines  more  clearly  the  intention  of  the  parties  and 
the  purport  and  purpose  of  the  words  employed  in  the  writ- 
ten contract.  It  violates  no  rule  of  evidence  nor  imports 
any  new  terms  or  conditions  by  which  any  alteration  is  made 
in  the  contract.  It  could  have  been  proven  as  well  without 
such  suppletory  agreement  as  with  it.  It  was  resorted  to,  no 
doubty  to  make  more  certain  what  was  thought  to  be  vague 
and  indefinite,  or  to  supply  what  the  parties  omitted  to  in- 
clude in  their  written  agreement,  so  that  its  provisions  should 
be  free  from  doubt. 

It  is  submitted  that  without  the  aid  of  such  suppletory 
agreement,  or  parol  evidence  of  extrinsic  facts  to  explain 
or  interpret  what  was  meant  and  intended  by  the  words  used 
in  certain  provisions  already  referred  to,  that  the  contract 
is  inoperative,  and  these  provisions  meaningless  and  absurd. 
This  doctrine  is  not  of  late  origin,  or  any  infringement  of 
the  rule  as  to  the  admissibility  of  parol  evidence.  The  courts 
of  Massachusetts  have  long  held,  that  parol  evidence  is  ad- 
missible to  show  an  agreement  subsequent  to  a  written  agree- 
ment and  engrafting  on  it  new  provisions.  This  is  carrying 
the  rule  to  an  extent  that  is  not  necessary  to  the  present  pur- 
pose, nor  claimed  in  the  case  at  bar. 

The  testimony  of  Hannah  which  was  excluded  by  the  court 
below,  was  intended  to  show  the  purpose  or  object  for  which 
"satisfactory  security*^  was  lo  be  given  at  the  First  National 
Bank  at  Portland.  The  agreement  subsequently  made  has 
no  further  or  greater  effect  It  would  not  have  varied  or 
contradicted  the  contract,  but  merely  supplied  an  omission, 
without  which  in  case  of  a  misunderstanding  of  the  parties, 
it  would  have  been  ambiguous,  qt  difficult  of  explanation 
without  the  aid  of  extraneous  facts  to  render  more  definite 
the  meaning  for  which  that  security  was  to  be  given.  In  the 
note  to  1  Johns.  Cas.  22,  numerous  authorities  are  cited,  il- 
lustrative of  the  principle  and  qualifications  of  the  rule  of 
Ihe  admissibility  of  parol  testimony  in  respect  to  written 
agreements. 
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Dolph,  Bronaugh,  Dolph  £  Simon,  for  respondent: 

;  If  the  contract  testified  to  by  Hannah  was  oral  and  pro- 
vided that  respondent  should  deposit  the  twenty  thousand  dol- 
lars on  the  twentieth  of  March,  ]  878,  then  it  was  a  contract 
not  to  be  performed  within  a  year,  and  waa  void  under  our 
statute,  and  the  court  did  right  in  refusing  to  allow  evidence 
of  such  an  agreement  to  go  to  the  jury.  (Civ.  Code,  sec  775, 
p.  264.) 

If  the  alleged  oral  contract  was  entered  into  on  March 
6th,  1876,  and  by  its  terms  defendant  was  to  deposit  twenty 
thousand  dollars  in  the  bank  on  March  20,  1876,  then  we 
submit  that  if  this  testimony  was  offered  to  subjoin  this  as  one 
of.  the  terms,  and  as  a  part  of  the  written  contract  of  that 
date,  the  evidence  was  inadmissible  as  tending  to  vary  the 
writing,  and  also  for  the  reason  that  an  agreement  can  not 
be  partly  in  writing  and  partly  in  parol.  (Lane  v.  Sharp,  3 
Scam.  567;  Scott  v.  Bennett,  3  Gilm.  243;  Winneshiek  Ins. 
Co.  V.  Holzgrafe,  63  111.  516;  Wolf  v.  Myers,  3  Sandf.  7; 
Erwin  v.  Saunders,  1  Cow.  249;  Thompson  v.  Ketcham,  8 
John.  189;  Patterson  v.  Hall,  9  Cow.  747;  Woodall  v. 
Greater,  51  Ind.  539 ;  29  Ark.  544;  Johnson  v.  Openheim,  55 
N.  Y.  292,  293;  Civ.  Code,  248,  sec.  682;  1  QreenL  Ev.,  sec 
275.)         . 

But  if  the  design  was  to  prove  a  subsequent  and  distinct 
contract  orally  agreed  upon  between  the  parties,  then  no  con- 
sideration was  alleged  or  offered  to  be  proved  for  such  con- 
tract; beside  that,  the  subsequent  contract  would  have  to  be 
shown  to  be  complete  within  itself,  without  reference  to  the 
written  agreement,  or  else  the  rule  last  above  invoked  would 
be  infringed.  It  is  evident,  however,  from  what  appears, 
that  the  design  was  to  add  to  this  written  contract  a  provis- 
ion not  contained  in  it,  and  not  to  prove  a  subsequent  and 
substituted  agreement  complete  within  itself.  Such  claimed 
subsequent  parol  contract  must  be  complete  within  itself  and 
upon  a  distinct  consideration.  (1  Greenl.  Ev.,  sec  303; 
MerJcle  v.  Wehrhum,  32  HI.  534;  Pratt  v.  Marrow,  45  Ma 
404 ;  Brigham  t\  Rogers,  17  Mass.  573 ;  Bunce  v.  Beck,  43 
Mo.  266,  281;  Field  v.  Mann,  42  Vt  61;  Hume  v.  Taylor, 
63  HI.  45,  46.) 
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There  is  no  further  oonsideratioii  than  that  expressed  in 
the  principal  contract  to  sustain  a  snppletory  agreement^ 
and  this  for  the  reason  that  the  two  parts  constitute  but  one 
entire  contract,  while  a  supplemental  agreement,  thou^  it 
may  have  reference  to  the  subject-matter  of  the  original 
contract,  is  yet  a  separate  and  distinct  agreement,  and  there- 
fore requires  an  independent  consideration  for  its  support 
"Suppletory"  is  defined  by  Webster  as  meaning  "supply- 
ing deficiencies,''  and  involves  the  idea  of  filling  up  an  evi- 
dent vacuity  in  a  something  precedent,  while  "supple- 
mental" means  "additional,"  and  implies  the  subjoining 
of  something  further  than  is  contemplated  in  the  primary 
writing.  A  suppletory  agreement  is  accordingly  spoken  of 
in  the  authorities  as  one  by  the  stipulations  whereof  omis* 
sions  apparent  upon  the  face  of  a  written  contract,  incom- 
plete within  itself,  are  supplied.  In  order,  therefore,  to 
allow  parol  proof  of  such  verbal  agreement  as  being  sup- 
pletory, the  writing  must  be  to  a  greater  or  less  degree  a 
skeleton,  for,  as  said  by  Lord  Ellenborough  in  one  of  the  ear- 
liest cases  on  this  subject,  "the  writing  is  conclusive  as  far 
as  it  goes."  And  the  writing  in  that  case  was  an  excellent 
illustration  of  such  a  contract — "six  weeks  at  two  ^ineas — 
Wm.  Walton,  junr."  (2  Par.  on  Con.  653,  note  h.)  Here 
Lord  Hllenborough  treated  the  contract  as  incomplete  on  its 
face,  and  therefore  allowed  proof  that  the  defendant,  at  the 
time  of  the  hiring,  agreed  to  be  responsible  for  all  accidents, 
but  said,  "I  shall  not  allow  any  evidence  to  be  given  by  the 
plaintiff  in  contradiction  of  the  terms  of  the  writing,  which 
18  conclusive  as  far  as  it  goes."  (3  Cowen  &  Hill's  notes  to 
Phil,  on  Ev.  1472.) 

Another  fair  illustration  of  the  principle  is  found  in  the 
case  of  Knapp  v.  Harden  (6  Car.  &  Payne,  745),  which  was 
this:  "A.  sent  to  B.'s  agent  a  list  of  prices  at  which  he  would 
do  work.  B.  wrote  a  letter  to  his  agent,  stating  that  he 
would  agree  to  the  prices  if  A.  would  consent  to  be  paid  at 
stated  periods,  the  first  payment  to  be  4n  November.'  The 
agent  showed  this  letter  to  A.  and  said  to  him  that  he  might 
consider  the  one  hundred  pounds  to  be  payable  on  the 
*fii8t  of  November.'      A.  afterwards  did  the   work   for    B. 
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It  was  left  to  the  jury  to  say  whether  that  which  the  agent 
said  to  A.  formed  a  part  of  the  actual  contract  between  the 
parties,  or  whether  it  was  a  mere  observation  by  the  agent 
himself." 

Here  the  expression  "in  November*'  was  indefinite  and 
the  writing  incomplete  in  that  respect,  and  evidence  by 
parol  that  by  verbal  agreement  the  time  in  the  month  when 
the  payment  should  be  made  was  subsequently  fixed  did 
not  tend  to  vary,  alter  or  contradict  the  writing.  So  in 
Ooodrich  v.  McClary  (3  Neb.  128),  the  contract  in  writing 
was  as  follows :  "Agreement  made  this  eighth  day  of  April, 
1872,  between  Orson  Goodrich  and  J.  S.  McClaiy.  That 
Orson  Goodrich  delivers  his  cutting  of  wool  to  J.  S.  Mc- 
Clary by  June  5,  1872,  at  Norfolk,  Nebraska^  at  thirty- 
eight  and  a  half  cents  per  pound,  the  understanding  that 
on  delivery  of  wool  at  Norfolk  to  advance  one  hundred 
dollars  and  the  balance  as  soon  as  gets  return  from  said 
wool." 

This  the  court  denominated  "a  very  brief  and  crude  mem- 
orandum of  the  contract^"  and  held  parol  evidence  admis- 
sible to  show  "the  number  and  kind  of  sheep  whidi  Goodrich 
owned  at  the  date  of  this  contract,"  saying:  ^Ht  does  not 
change  the  contract  but  supplies  an  omission,  without  which, 
in  case  of  disagreement  of  the  parties,  it  would  be  ambiguous 
and  wholly  inexplicable."  These  instances,  we  think,  suffi- 
ciently illustrate  the  rule  as  to  the  admissibility  of  parol  tea- 
timony  to  supply  terms  agreed  upon  subsequently  and  verb- 
ally to  fill  up  the  gaps  or  omissions  apparent  upon  the  face  of 
a  written  contract.  (See  also  Deshon  v.  Merck,  Ins.  Co.,  11 
Met.  199 ;  Rollins  v,  Chyhrooh,  22  Mo.  405 ;  Moit  v.  RichU 
myer,  57  N.  Y.  68,  69.) 

According  to  our  understanding  of  the  written  contract 
of  March  6,  1876,  between  these  parties  in  the  case  at  bar, 
that  agreement  is  complete  within  itself,  and  the  testimony 
offered  by  Hannah  was  not  to  supply  an  omission  apparent 
in  the  writing,  but  was  an  attempt  to  "import  into  it*' 
a  stipulation  directly  at  variance  with  its  terms  and  intended 
to  materially  change  and  affect  the  rights  of  the  parties 
und(T  it     As  the  writing  reads,  Nodine  and  Hannah  under- 
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took  "to  give  satisfactory  security  to  the.  First  National  Bank 
of  Portland,  Oregon,  for  the  twenty  thousand  dollars  spoken 
of  in  said  Hiff  contract."  In  the  contract  between  HifF  and 
Shirley  of  Februaiy  11,  1876,  Iliff  agreed  to  deposit  in  the 
First  National  Bank  of  Boise  City,  Idaho,  on  or  before 
March  20,  1876,  the  sum  of  twenty  thousand  dollars  to 
Shirley's  credit,  "to  be  paid  him  on  the  delivery  of  said  cattle 
mentioned  in  these  articles  of  agreement,"  and  again  it  is 
said  in  this  writing  that  IliflF  agrees  to  pay  to  Shirley  "the 
several  sums  of  money  each  per  head,  according  to  the  value 
herein  above  mentioned  upon  the  delivery  of  the  said  cattle, 
as  herein  above  stated."  Plainly,  therefore,  Shirley  could 
draw  out  nothing  of  the  twenty  thousand  dollars  except  as  he 
delivered  cattle  on  Iliffs  ranch  in  Colorado  equal  in  value  to 
the  amount  drawn  for. 

We  therefore  understand  from  the  contract  of  March  6, 
1876,  that  Nodin/e  and  Hannah  undertook  to  guaranty  to 
Shirley  the  performance  by  Hiff  of  his  contract  as  to  the 
deposit  of  the  twenly  thousand  dollars  in  the  Idaho  bank, 
by  giving  satisfactory  security  to  the  Portland  Bank  "for 
the  twenly  thousand  dollars  spoken  of  in  said  Hiff  contract," 
and  that  this  guaranty  and  the  services  they  were  to  render 
in  purchasing  cattle  was  the  consideration  upon  which  Shir- 
ley agreed  to  assign  to  them,  Nodine  and  Hannah,  a  half 
interest  in  the  Hiff  contract  and  to  furnish  the  two  four- 
mule  teams  and  wagons  and  the  twenty  saddle  horses,  prop- 
erty presumptively  worth  five  or  six  thousand  dollars,  beside 
which  Shirley  agrees  to  pay  the  interest  on  the  twenty  thou- 
sand dollars  individually.  But  if  Hannah's  testimony  is  to 
be  received,  then  so  far  from  Nodine  and  Hannah  guaran- 
teeing to  Shirley  the  deposit  of  the  twenly  thousand  dollars 
mentioned  in  the  Iliff  contract  Shirley  agreed  to  deposit  that 
amount  in  the  Portland  Bank  on  March  20,  the  same  day  on 
which  Iliff  was  to  make  the  deposit  in  the  Idaho  bank,  and 
thereby  Shirley  was  to  guaranty  to  Nodine  &  Hannah  the 
deposit  by  Hiff,  which  precisely  reverses  and  contradicts  the 
writing  as  to  the  matter  of  said  guaranty,  and  moreover  im- 
poses on  Shirley  what  would  seem  to  be  a  hard  and  very  un- 
equal bargain. 
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And  now  we  ask  is  it  safe  for  this  court  to  trench  upon 
the  well-established  rule  of  law  as  to  the  admissibility  of 
parol  testimony  to  vary  and  contradict  a  writing,  by  allow- 
ing such  proof  as  was  offered  by  Hannah,  under  the  daim 
of  establishing  suppletory  terms  of  the  written  agreement! 
Moreover,  is  it  at  all  probable  that  when  the  precise  pro- 
vision of  the  niff  contract  requiring  the  deposit  in  bank  of 
the  twenty  thousand  dollars  was  in  the  mind  of  the  parties 
to  the  Nodine,  Hannah  and  Shirley  agreement,  while  it  was 
being  drafted  and  signed,  that  if  so  important  an  item  aa 
claimed  in  Hannah's  testimony  was  intended  as  a  part  of  this 
latter  contract  it  would  have  been  omitted  t  or  if  so,  and  the 
omission  being  discovered  immediately  after  and  on  the  same 
day,  that  the  writing  would  have  been  left  intact  and  unal- 
tered f  But  if  the  matter  sworn  to  by  Hannah  was  not  in- 
tended as  part  of  the  original  contract,  then  it  is  not  supple- 
tory of  that  contract,  but  was  an  independent  and  supple- 
mental agreement  and  required  a  new  and  additional  c(msid- 
eration  for  its  support 

We  think  that  the  provision  in  the  Hiff  contract  that  Shir- 
ley should  pay  Hiff  at  the  rate  of  one  per  cent,  per  month 
for  money  on  said  contract  over  and  above  twenty-five  per 
cent,  of  the  contract  price  for  the  cattle,  was  intended  to 
mean  that  while  the  twenty  thousand  dollars  remained  on 
deposit  in  the  bank  of  Idaho  to  Shirley's  credit  each  party 
should  lose  or  pay  the  interest  about  equally  between  them. 
The  whole  of  the  cattle  would  cost  forty-four  thousand  three 
hundred  and  twenty-five  dollars,  and  Shirley  was  to  have 
eleven  thousand  and  eighty-one  dollars,  free  of  interest,  and 
Iliff  was  to  lose  the  interest  on  eight  thousand  nine  hundred 
and  nineteen  dollars  of  the  twenty  thousand  dollars.  For 
as  the  money  was  only  to  be  paid  to  Shirley  "on  delivery 
of  the  cattle,"  we  can  not  see  how  interest  on  any  portion  of 
the  entire  purchaseprice  except  the  twenty  thousand  dollars 
to  be  deposited  in  the  bank  of  Idaho  could  have  been  con- 
templated by  the  parties  when  framing  said  interest  clause 
in  the  Iliff  contract. 

Be  that  as  it  may,  the  agreement  between  Hiff  and  Shirley 
is  not  now  before  this  court  for  construction  further  than  it 
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may  affect  the  question  as  to  \7hetl1er  then  is  in  the  Nodine, 
Hannah  and  Shirley  contract^  an  evident  omission,  which 
might  be  supplied  by  parol  proof  of  a  stipulation  similar  to 
that  set  up  in  Hannah's  evidence,  and  this  we  submit  does 
not  appear. 

By  the  Court,  Kellt,  C.  J. : 

On  the  eleventh  day  of  Februaiy,  1876,  J.  Q.  Shirley  and 
J.  W.  niff  entered  into  a  written  contract,  which  is  as  fol- 
lows: 

''These  articles  of  agreement,  inade  and  entered  this 
eleventh  day  of  February,  a.  n.  1876,  by  and  between  J. 
Q.  Shirley,  of  Kelton,  Utah,  of  the  first  part,  and  John  W. 
Iliff,  of  Denver,  Colorado,  of  the  second  part,  witnesseth: 
The  party  of  the  first  part,  for  and  in  consideration  of  the 
sum  of  one  dollar,  to  him  in  hand  paid,  and  the  promises 
and  agreements  hereinafter  mentioned  to  be  performed  by 
him,  do  hereby  promise  to  deliver  to  the  party  of  the 
second  part  or  his  agent,  at  his  ranch  on  Cow  Creek,  Wild 
county,  Colorado,  the  following  number  of  cattle,  known  as 
Oregon- American  steers,  to  wit :  Four  hundred  and  twenty- 
five  foup-yearold  steers,  of  the  value  of  twenty-five  dollars 
per  head;  seven  hundred  and  twenty-five  three-year-old 
steers,  of  the  value  of  twenty  dollars  per  head;  seven  hun- 
dred and  twenty-five  two-year-old  steers,  of  the  value  of 
seventeen  dollars  per  head;  and  six  hundred  and  twenty- 
five  one-year-old  steers,  of  the  value  of  eleven  dollars  per 
head,  the  above  number  being  two  thousand  five  hundred 
head  in  all.  In  consideration  whereof  the  party  of  the 
second  part  promises  to  pay  to  the  party  of  the  first  part 
the  several  sums  of  money  each  per  head,  according  to  the 
value  herein  above  mentioned,  upon  the  delivery  of  the  said 
cattle,  as  herein  above  stated.  The  above  number  of  cattle 
are  to  be  delivered  on  or  before  the  tenth  day  of  Septem- 
ber A.  D.  1876,  to  the  said  Iliff  or  his  agent,  at  the  time 
and  place  above  stated.  The  party  of  the  second  part 
hereby  agrees  to  place  on  deposit,  on  or  before  the 
twentieth  day  of  March,  a.  d.  1876,  in  the  First  National 
Bank  of  Boise  City,  Idaho,  or  some    other    bank    in  good 
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oonunereial  standing  that  may  be  designated  by  the  said  Shir- 
lejy  to  the  credit  of  J.  Q.  Shirley,  party  of  the  first  part^  the 
sum  of  twenty  thousand  dollars,  to  be  paid  to  him  on  the  de- 
livery of  said  cattle  mentioned  in  these  articles  of  agreement; 
this  sum  to  be  deducted  from  the  gross  sum  to  be  paid  <m 
the  delivery  of  said  cattle.  It  is  further  understood  that  the 
said  Hiff  may  reject  any  poor,  lame  or  injured  cattle  offered 
in  delivery  under  this  contract;  and  it  is  also  understood  that 
the  party  of  the  second  part  will  receive  and  pay,  in  like  man- 
ner, for  any  additional  number  of  cattle,  not  exceeding  five 
hundred  head,  that  may  be  offered  by  the  party  of  the  first 
part,  provided,  the  said  Shirley  notifies  the  said  Iliff  on  or 
before  May  1, 1876 ;  and  the  said  party  of  the  first  part  agrees 
to  pay  the  said  party  of  the  second  part  the  rate  of  one  per 
cent  per  month  for  money  on  this  contract  over  and  above 
twenty-five  per  centum  of  the  contract  price  for  said  cattle. 
In  consideration  above  the  parties  have  set  their  hands  thie 
fourteenth  day  of  February,  a.  n.  1876. 

"J.  Q.  Shuilbt, 
"J.  W.  Iliff." 

On  the  sixth  of  March,  1876,  Shirley,  who  is  the  respond- 
ent, made  the  following  assignment  of  one  half  of  his  inter> 
est  in  the  contract  to  the  appellants:  *T  do  hereby,  on  the 
sixth  day  of  March,  1876,  sign  over  to  F.  Nodine  and  S. 
Hannah,  both  .of  Union,  Oregon,  one  half  my  interest  in  the 
within  contract" 

On  the  same  day  Shirley  entered  into  the  following  con- 
tract with  Nodine  and  Hannah:  "An  agreement  entered 
into  this,  the  sixth  day  of  March,  1876,  between  J.  Q. 
Shirley,  of  Kelton,  Utah,  and  S.  Hannah  and  F.  Nodine,  both 
of  Union,  Oregon.:  J.  Q.  Shirley  hereby  agrees  to  sign 
over  to  Hannah  and  Nodine  one  half  of  his  interest 
of  his  contract  with  J.  W.  Hiff  for  the  following  con- 
sideration: Hannah  and  Nodine  to  buy  three  thousand 
steers,  according  to  the  agreement  in  the  Hiff  contract,  and 
one  thousand  head  of  those  kind  of  cattle  that  can  be 
bought  at  the  best  advantage,  J.  Q.  Shirley  to  pay  the  in- 
terest on  the  twenty  thousand  dollars  spoken  of  in  the  Hiff 
contract  individually.      He  also  agrees  to  furnish,  at  Look- 
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out  Mbuntain,  two  four-mule  teams,  two  wagons  and  twenty 
saddle  horses;  these  to  be  credited  to  him  on  the  company 
books  of  Nodine,  Shirley  &  Co.  This  property,  then,  to  be- 
come company  property;  Nodine  and  Hannah  to  give  satis- 
factory securitjT  to  the  First  National  Bank  of  Portland,  Ore- 
gon, for  the  twenty  thousand  dollars  spoken  of  in  the  said 
HifF  contract  •  All  expenses  of  buying  and  driving  said  cat- 
tle to  be  charged  on  the  company  books.  All  horses,  if  their 
value  can  not  be  determined  on  by  all  the  parties  to  this  con- 
tract, all  to  be  appraised  and  put  on  the  company  books  at 
their  apphiised  value.  F.  Nodine,  of  this  contract,  J.  Q. 
Shirley,  of  this  contract,  S.  Hannah,  of  this  contract,  all 
agree  to  form  a  copartnership  under  the  name  of  Nodine, 
Shirley  &  Co.,  for  the  fulfillment  of  this  and  the  Hiff  con- 
tract, J.  Q.  Shirl^  to  have  one  half  interest  and  also  to  bear 
one  half  of  the  expenses,  the  other  parties  to  represent  the 
other  half.  "J.  Q.  Shielet, 

**Fbbdebiok  Nodinx, 
"&  Hannah. 
'^Witnesses:    G.  B.  Grow,  J.  B.  Eaton,  Jr." 

The  appellants  broa^t  this  action  for  a  breach  of  the  fore- 
going contract,  and  alleged  in  their  complaint  that  in  addi- 
tion to  the  contracts  above  set  forth,  and  in  fulfillment  there- 
of the  respondent  agreed  with  them  to  place  on  deposit  in  the 
First  National  Bank  of  Portland,  Oregon,  on  or  before  the 
twentieth  day  of  March,  1876,  the  twenty  thousand  dollars 
referred  to  in  the  HifF  contract  and  the  contract  of  March  6, 
1876 ;  that  respondent  failed  and  refused  to  deposit  that  or 
any  other  sum  of  money  in  the  said  First  National  Bank  of 
Portland  on  the  twentieth  day  of  March,  1876,  or  at  any 
other  time,  and  that  in  consequence  of  such  failure  and  re- 
fusal they  were  unable  to  deliver  cattle  which  they  had  pur- 
chased, to  fulfill  the  contract  on  their  part,  and  that  they  sus- 
tained damage  by  such  failure. 

The  respondent  in  his  answer  to  the  complaint  denies  all 
the  allegations  in  it  except  as  to  the  deposit  of  twenty  thou- 
sand dollars  in  the  First  National  Bank  of  Portland.  He 
admits  that  he  did  not  deposit  that  sum  in  the  bank  on  the 
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twentieth  day  of  March,  1876,  but  avers  that  the  sum  was 
deposited  in  said  bank  on  the  twenty-first  day  of  March, 
1876. 

The  case  being  on  trial,  S.  Hannah,  one  of  the  appellants, 
was  called  as  a  witness,  and  testified  as  follows:  '^That  de- 
fendant agreed  to  place  twenty  thousand  dollars  in  the  First 
National  Bank  of  Portland,  to  the  credit  of  plaintiff,  on 
the  twentieth  day  of  March,  1876,  upon  plaintiffs  furnishing 
security  at  said  bank  for  said  twenty  thousand  dollars^  in 
pursuance  of  a  contract  entered  into  between  the  parties  here- 
tp,  dated  March  6,  1876.  That  plaintiffs  aiid  defendants 
w^re  to  deliver  three  thousand  head  of  cattle,'  in  quality  to 
correspond  with  the  terms  of  the  Iliff  contract^  mentioned  in 
the  complaint ;  that  he  went  to  the  bank  On  that  day  with  Mr. 
Shirley  to  get  the  money." 

Counsel  for  the  defense  inquired  of  the  witness  if  the  oon* 
tract>  about  which  he  was  testifying,  was  in  writing,  and 
on  receiving  a  negative  reply  moved  the  court  to  strike  out 
all  the  evidence  heretofore  stated  by  said  witness.  The  court 
sustained  said  motion  and  withdrew  said  te8tim<my  from  the 
consideration  of  the  jury. 

Tb  this  ruling  of  the  court  exception  was  taken,  and  it  now 
comes  here  as  an  assignment  of  error. 

It  is  now  urged  by  the  respondent's  counsel  in  support  of 
this  ruling  of  the  court,  that  oral  evidence  was  inadmissi- 
ble to  show  that  the  written  contract  was  varied  by  a  parol 
agreement  made  at  the  same  time;  tmd  also  that  a  subse- 
quent parol  agreement  to  change  the  terms  of  the  written 
contract  must  be  founded  upon  a  good  and  sufficient  con- 
sideration. These  are  undoubtedly  correct  principles  of 
law,  and  the  only  question  is  whether  they  are  applicable  to 
this  case.  While  it  is  true  that  parol  evidence  can  not  be 
admitted  to  change  the  terms  of  a  written  contract,  it  may, 
nevertheless,  be  received  to  explain  some  ambiguity  in  it 
consistently  with  the  written  instrument  Thus  where  it  is 
apparent  upon  the  face  of  the  contract  that  something  is 
contemplated  and  agreed  upon  by  the  parties  which  they 
have  not  distinctly  defined,  or  expressed  with  sufficient 
daamess,  parol  proof  connecting  the   instrumeiit  with    its 
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aubjeet-matter  is  alwAjB  alla\7able  to  show  ^hai  the  parties^ 
intended:  and  meant 

In  ^gard  to  the  eontnuet  between  Shirley  and  Iliff,  the 
ceapondent  claims  that  the  twenty  thouBand  dollars  to  b&  de- 

• 

posited  in  the  First  National  Bank  of  Boise  City  or  other 
good  bank  was  mei^Iy  a  deposit  of  that  sum  to  secure  a  faith«^ 
fill  performance  of  the  contract  by  Iliff,  and  that  it  was  not 
to  belong  to  Shirley  nntil  he  should  deliver  the  cattle. 

We  think  that  is  not  the  correct  construction  of  this 
agreement.  It  is  true  it  says  that  Iliff  is  to  deposit  ''the 
smn  of  twenty-thousand  dollarsi  to  be  paid  to  him  (Shirley)' 
on  the  delivery  of  said  cattle  mentioned  in  these  articles  of 
agreement"  But  the  next  sentence  is  as  follows :  ''This  sum, 
to  be  deducted  from  the  gross  sum  to  be  paid  on  the 
delivery' of  said  cattle,"  clearly  implying  that  the  balance  of 
the  purchase  pricet  was  to  be  paid  on  delivery,  and  the 
fwenty  thousand  dollars  was  to  be  accounted  for  as  having 
been  paid  at  that  time  by  deducting  it  from  the  final  pay- 
ment of  the  balance  due.  This  view  is  strengthened  by  a 
further  provision,  which  required  Shirley  to  pay  interest  on 
this  sum,  less  one  fourth  of  the  contract  price  pf 
the  cattle.  The  contract  price  being  forty-four  thousand  three 
hundred  and  twenty-five  dollars,  Shirley  agreed  to  pay  in- 
terest  on  all  the  twenty  thousand  dollars,  less  eleven  thou- 
sand and  eighty-one  dollars,  that  being  twenty-five  per 
centum  of  tlie  contract  pricfe  for  the  cattle.  Why  would  he 
pay  interest  on  that  sum  of  money  unless  it  belonged  to  him 
or  he  could  use  it  2  In  short,  we  regard  the  contract  of 
Shirley  and  Iliff  to  be  substantially  this :  Shirley  agreed  to 
purchase  and  deliver  to  Iliff,  in  Colorado,  on  or  before  Sep- 
tember 10,  1876,  two  thousand  five  hundred  head  of  cattle, 
of  the  aggregate  value  of  forty-four  thousand  three  hun- 
dred and  twenty-five  dollars,  in  consideration  of  which  Iliff 
agreed  to  deposit  twenty  thousand  dollars  in  the  First  Na- 
tional Bank  of  Boise  City  "or  some  other  bank  in  good  com- 
mercial standing  that  may  be  designated  by  the  said 
Shirley,  to  the  credit  of  J.  Q.  Shirley."  He  (Shirley)  was 
to  use  it  in  the  purchase  of  the  cattle   and   pay   interest  on 

the  twenty-thousatid  doHurs  placed  to  his  credit,  leas  eleven 
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thoueand  and  eighty-one  dollars,  that  being  twenly-five  p» 
oent  of  the  contract  price  of  the  cattle.  Half  of  this  con- 
tract was  assigned  on  the  sixth  of  March,  1876,  by  the  re- 
spondent Shirley,  to  the  appellants,  Nodine  and  Hannalu 
They  were  to  buy  the  cattle  and  give  security  to  the  First 
National  Bank  of  Portland,  Or^on,  for  the  twenty-thou- 
sand dollars  which  Iliff  was  to  advance,  which  sum  whb  to 
be  used  by  them  in  paying  for  the  cattle  they  should  buy.  Re- 
spondent was  to  pay  the  interest  on  the  twenty  thousand  dol- 
lars^  less  eleven  thousand  and  eighty-one  dollars,  and  with 
him  rested  the  right  to  designate  in  what  bank  the  twenty 
thousand  dollars  to  be  advanced  by  Iliff  should  be  deposited 
on  or  before  the  twentieth  day  of  March,  1876.  He  had  a 
right  to  direct  Iliff  to  deposit  the  money  in  the  First  National 
Bank  of  Boise  City  or  the  First  National  Bank  of  Portland. 
Which  did  he  select?  In  what  bank  did  he  agree  with  ap- 
pellants that  the  twenty  thousand  dollars  should  be  placed 
to  their  credit  ?  This  could  only  be  ascertained  by  evidence 
outside  of  the  written  contract,  and  this  the  testimony  of  S. 
Hannah  tended  to  show.  We  think  that  evidence  was  proper 
to  go  to  the  jury,  not  to  contradict  or  vary  the  terms  of  the 
written  instrument,  but  to  show  what  place  was  agreed  upon 
for  the  performance  of  an  act  which  the  written  contract  it- 
self left  open  for  future  designation.  Parol  evidence  was  ad- 
missible for  this  purpose,  and  the  testimony  of  Hannah  should 
not  have  been  withdrawn  from  the  consideration  of  the  jury. 
(1  Greenl.  Ev.,  sees.  282,  304.) 
The  judgment  is  reversed  and  a  new  trial  ordered. 


PETEE  RUNET,  Respondent,  v.  GEORGE  W.  REA,  Ap- , 

pellant. 

DESORiPTioir  OT  Pbopsbtt  m  Lnar  Notice. — In  the  notiee  of  mechanics' 
lien  filed  in  the  county  clerk's  office,  the  description  of  the  pro|h 
erty  sought  to  be  charged  oi^ht  to  be  as  certain  and  definite  as 
the  description  of  property  in  a  deed  or  mortgage  where  the  prop- 
erty was  described  as  a  dwelling-house,  situated  on  the  south  end 
of  lot  0,  "to  which  the  said  R.  has  a  leasehold  interest,"  and  it 
turned  out  that  R.'8  leasehold  interest  was  to  the  norUi  obu  hondrsd 
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feet  ol  the  lot;  that  R.'«  dwelling  was  in  the  center  of  the  lot,  and 
that  another  person  owned  a  dwelling  on  the  south  end  of  lot  0: 
Held,  that  the  notice  was  not  sufficient  and  that  no  lien  attached. 

Appeal  from  Clatsop  County.  The  facts  are  stated  in  the 
opinion. 

F.  D.  Wintonand  Geo.  W.  Rea,  for  appellant 

jB(^&  <£  FvUon,  for  respondent 

By  the  Courts  Kelly,  C.  J. : 

The  facts  of  this  ease  aie  substantially  as  follows:  Peter 
Bnney,  by  virtue  of  a  contract  with  Geo.  W.  Eea,  furnished 
the  materials  and  lathed  and  plastered  Kea's  dwelling-house^ 
on  lot  6  of  blodc  16,  in  Shively's  Astoria,  and  completed  it 
on  the  third  day  of  February,  1877,  when  a  settlement  was 
had,  and  there  was  foimd  due  Buney  for  the  same  the  sum 
of  seventy-six  dollars  and  sixty-five  cents,  for  which  sum  Be  a 
then  executed  his  note  to  Buney,  payable  "one  day  after 
date,''  which  note  was,  by  mistake,  dated  "January  3,  1877.*' 
The  said  lot  is  one  hundred  and  fifty  feet  north  and  south,  by 

« 

fifty  feet  in  width,  and  Bea  had  a  lease  for  the  north  one 
hundred  feet 

On  the  twentieth  day  of  March,  1877,  Buney  filed  in  the 
office  of  the  county  cleit  the  required  statement  and  descrip- 
tion of  the  property,  describing  it  as  the  dwelling-house  of 
Gfeorge  W.  Bea,  situated  on  the  south  end  of  lot  6,  of  block 
16,  Shively's  Astoria,  and  as  property  "to  which  said  Bea 
has  a  leasehold  interest"  At  the  August  term,  1877,  of  the 
circuit  court  for  Clatsop  county,  Buney  instituted  suit  to 
foreclose  his  said  lien,  and  in  his  complaint  alleged  in  sub- 
stance the  foregoing. 

The  answer  of  the  appellant,  after  denying  all  the  material 
allegations  of  the  complaint,  alleges  in  substance  that 
the  materials  and  work  were  of  an  inferior  quality;  that 
the  property  did  not  belong  to  him,  but  to  "one  Maggie  Bea, 
the  wife  of  appellant,"  and  that  the  house  is  situated  on  the 
north  end  of  the  lot.  The  reply  denies  the  allegations  of  the 
answer.    At    the  January  term,   1878,    said    court    ren- 
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Qered  a  decree  as  prayed  for  by  the  respondent,  and  from 
this  decree  B^  appeals  to  this  court 

The  only  point  in  this  case  which  we  deem  it  necessary  to 
consider  is  the  sufficiency  of  the  description  in  the  notice,  filed 
by  the  respondent  in  the  clerk's  office,  to  create  a  lien  on  ap* 
pellant's  dwelling-house.  .  It  is  there  described  as  '^situated 
on  the  south  end  of  lot  6  in  block  16,  Shively's  Astoria-*'  The 
court  below  sent  the  case  tp  a  referee,  who,  found,  that  appel- 
lant had  a  leasehold  interest  in  the  north  one  hundred  feet  of 
lot  6  in  block  16  in  Shively  Astoria,  and  that  the  dwelling- 
house  erected  on  this  one  hundred  feet,  and  upon  which  the  re- 
spondent claims  a  lien,  is  situated  exactly  in  the  centre  of  lot 
6  in  block  16.  The  evidence  in- the  case  also  shows  that  one 
Cottle  has  a  lease  of  fifty  feet  oS  the  south  end  of  lot  6  in 
block  16  in  Shively 's  Astoria,  and  that  he  has  a  dwelling- 
house  upon  it. 

Section  18  of  the  act,  approved  October  28,  1874,  in  re- 
lation to  mechanics'  liens,  provides  that  ^^Every  sub-con- 
tractor ♦  *  *  who  shall  acquire  any  lien  luder  the 
provisions  of  this  act  shall  within  thirty  days  after  the  com- 
pletion or  repair  of  any  such  building  ♦  *  *  file  in  the 
office  of  the  county  clerk  a  just  and  true  account  of  the  de- 
mand due  to  him,  after  deducting  all  proper  credits  and  off- 
sets, and  shall  verify  the  same  by  his  own  oath,  and  shall  also 
file  at  the  same  time  a  description  of  the  property  to  be 
charged  by  said  lien,  and  in  default  thereof  shall  lose  his 
lien. 

'The  original  contractor  having  a  lien  shall  file  such  veri- 
fied account  and  description  within  sixty  days  after  the  com- 
pletion or  repairs  of  such  building,  *  *  ♦  otherwise  the 
benefit  of  such  lien,  so  far  as  he  is  concerned,  shall  be  lost" 

This  being  a  statutory  lien,  any  one  desiring  to  avail  him- 
self of  it  must  strictly  comply  with  the  requirements  of  the 
lawj  otherwise  no  lien  will  exist  In  this  case  we  regard 
the  description  of  the  property  in  the  notice  filed  by  the  re- 
spondent as  radically  defective,  for  uncertainty.  It  de- 
scribes the  dwelling-house  as  situated  on  the  south  end  of 
lot  6  in  block  16.  The  evidence  shows  that  it  is  not  on  the 
douth  end  but  in  the  centre  of  that  lot;  and  that  the  dwell- 
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ing-bouse  of  Hr.  Cattle  is  on  the  south  end  of  it  In  a 
suit  to  foieclose  a  mechanics'  lien  the  decree  must  direct  ih6 
property  to  be  sold  which  is  described  in  the  notioe  filed  in  the 
clerk's  oflSce,  and  none  other.  And  if  properly  entered  in 
this  case  the  decree  of  the  court  would  authorize  the  sale 
of  what  interest  the  appellant  had  in  Cottle's  dwelling* 
house.  In  the  case  of  the  City  of  CrawfordsvUle  v.  Invin 
et  aLy  46  Ind.  437,  the  property  was  described  in  the  notioe  as 
"Part  of  lot  No.  110  in  the  original  plat  of  the  city  of  Craw- 
fordsville."  ^nd  the  supreme  court  of  that  state  says :  "We 
regard  the  notice  of  the  lien  as  radically  defective  for  uncer- 
tainty in  the  description  of  the  property.  *A  part  of  lot  No- 
IKy  is  descriptive  of  no  particular  property.  What  part  of 
the  lot  or  how  much  of  it  can  not  be  determined.  Under 
this  description  what  would  the  sheriff  sell  or  the  purchaser 
buy  ?" 

The  description  of  the  property  in  a  notioe  of  a  mechanics' 
lien  filed  in  the  office  of  the  county  clerk,  ought  to  be  as  cer^ 
tain  and  definite  as  the  description  of  property  in  a  deed 
or  mortgage. 

The  decree  of  the  circuit  court  is  reversed  and  the  ocmi- 
plaint  dismissed. 


SAMUEL  BICH,  Appellant,  v.  P.  P.  PALMDEE,  Respond- 
ent 

Tax  SIaub— Holder  or  Tttlx-bond  to  Donation  OtAiic  Mat  Reineeic.— 
A  person  holding  title-bonds  to  lands  which  are  held  as  a  donation 
claim  under  the  act  of  Congress  of  September  27,  1S50,  the  title 
being  in  the  United  States,  has  such  an  estate  as  entitles  him  to  re* 
deem  when  the  lands  are  sold  for  delinquent  taxes. 

Iddc — Notice  or  Intention  to  Redeem. — Where  land  is  sold  for  delin- 
quent taxes  and  a  redemption  is  sought,  no  notioe  of  the  intention 
to  redeem  is  necessary.  It  is  sufficient  if  the  redemption  makes 
the  payments  provided  for  in  the  statute  within  the  prescribed 
time. 

Idek — ^Paykentr  to  SHEBair. — The  sheriff,  and  not  the  holder  of  the 
tax-sale  certificate,  is  the  one  to  whom  the  redemption  money  must 
be  paid. 

Afpeai<  from  Douglas  County. 

is  a  suit  in  equity  to  set  aside  a  deed  made  by  the 
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sheriff  of  Douglas  County  to  the  respondent,  for  land  sold 
by  the  sheriff  to  the  respondent  for  delinquent  taxes. 

The  complaint  alleges  that  the  appellant,  Rich,  was  the 
equitable  owner  of  a  large  portion  of  the  donation  land  claim 
of  William  Sloan;  that  on  the  eighteenth  of  July,  1874,  the 
sheriff  of  Douglas  county  sold  the  premises  for  taxes  to  the 
respondent  Palmer,  for  the  sum  of  one  hundred  dollars ;  that 
the  appellant,  having  given  the  respondent  due  notice  of  his 
intention  so  to  do,  redeemed  the  property  on  the  twenty-ninth 
of  September,  1875 ;  that  the  respondent,  on  the  eighteenth 
of  July,  1876,  wrongfully  and  fraudulently  obtained  from 
the  sheriff  a  tax  deed  of  said  premises  and  caused 
the  same  to  be  recorded,  and  annexes  a  copy  of 
the  deed  to  the  complaint;  that  said  deed  is  fraudulent 
and  void  and  a  cloud  upon  his  title,  etc.,  and  asks 
a  decree  that  said  deed  is  void  and  that  it  be  canceled. 

The  answer  denies  that  the  appellant  is  the  equitable 
owner  of  a  large  portion  of  said  premises  or  that  he  has 
any  interest,  legal  or  equitable  in  any  part  thereof  except 
what  might  arise  from  certain  bonds  for  deeds  executed  in 
his  favor  by  William  Sloan,  August  4,  1852,  embracing  cer- 
tain lots  containing  about  one  acre,  or  that  he  gave  notice  of 
his  intention  to  redeem,  or  that  he  had  a  right  to  redeem  the 
same,  or  that  he  did  redeem  the  same,  or  that  he  wrongfully 
or  fraudulently  obtained  a  tax  deed,  but  alleges  that  said  deed 
was  obtained  lawfully  and  in  accordance  with  the  certificate 
of  sale  of  said  premises; denies  that  said  deed  is  fraudulent  or 
void,  or  a  cloud  upon  any  interest  of  appellant  in  or  to  said 
premises  except  what  might  be  deemed  to  arise  upon  the  lots 
above  described,  and  asks  that  the  bill  be  dismissed. 
The  reply  alleges  that  more  than  ten  years  before  the 
tax  the  appellant  had  purchased  the  lots  mentioned 
in  the  answer,  and  paid  eight  hundred  dollars  for  the 
same ;  that  he  is  now  entitled  to  a  deed  in  fee-simple  for  said 
estate. 

The  court,  after  hearing  the  evidence  and  argument  of 
counsel  on  both  sides,  rendered  a  decree  setting  the  deed  aside 
as  to  the  lots  mentioned  in  the  pleadings  and  against  the 
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spohdent  ior  costs  and  disbursements.     From  tlus  deoiBion 
appellant  appeals  to  this  court 

L.  F.  Moshier  and  John  KeUay,  for  appellant 

TF.  R.  Willis,  for  respondent 

By  the  Court,  Boise,  J. : 

To  establish  his  interest  in  tde  premises  and  show  to  the 
court  that  he  had  such  an  inte-rest  in  the  land  as  entitled  him 
to  redeem  from  the  tar  sale,  the  appellant  offered  in  evidence 
eight  title-bonds  for  certain  lots  in  the  town  of  Scottsburg, 
which  bonds  are  sufiicieiit  in  form  to  invest  the  appellant 
with  an  equitable  estate  in  the  lands  described  in*  them,  pro- 
vided the  maker  of  them,  William  Sloan,  had  any  estate  to 
convey  by  tfiem.  The  only  question  made  by  the  respondent  as 
to  their  sufficiency  for  that  purpose  is,  that  it  appears  that  the 
title  was  in  the  United  States;  but  it  also  appears  that 
said  Sloan  was  holding  said  land  as  a  donation  under  the  act 
of  congress  of  September  27,  1850,  known  as  the  donation 
law,  and  such  bonds  have  been  held  sufficient  to  convey 
a  good  equitable  title.  We  think  they  are  sufficient  in 
this  case  to  give  to  the  appellant  such  an  estate  in  the  land 
as  entitled  him  to  redeem  the  same  when  sold  for  delinquent 
taxes. 

The  respondent  claims  that  no  sufficient  notice  was  given 
to  the  sheriff  by  Rich  of  his  intention  to  redeem.  The  no- 
tice which  was  served  on  the  sheriff  notified  him  that  Rich 
would  apply  to  him  to  redeem  these  premises  on  the  fifteenth 
day  of  September,  1875;  and  it  appears  from  the  evidence 
that  the  redemption  money  was  paid  to  the  fdieriff  on  the 
twenty-ninth  day  of  September,  1876.  It  does  not  appear 
that  there  was  any  attempt  to  redeem  on  the  fifteenth,  the  day 
named  in  the  notice.  This  notice  is  not  sufficient,  and  if 
notice  to  redeem  was  necessary,  then  there  could  have  been 
no  redemption  under  this  notice.  We  will  next  consider  the 
question  as  to  whether  it  is  necessary  to  give  a  formal  notice 
in  order  to  redeem  in  cases  of  sales  for  delinquent  taxes,  the 
same  as  in  cases  where  redemption  is  sought  after  sales  on 
executions  issuing  out  of  judgments  of  courts 
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The  statute,  sec.  87,  page  767,  provides  as  follows:  'Tle- 
demption  of  any  land  sold  for  state,  county,  school  or  mili- 
tary  taxes,  may  be  made  at  any  time  within  one  year  from 
the  date  of  the  certificate  of  sale  by  paying  the  purchase- 
money  and  twenty  per  centum  thereon,  and  all  taxes  which 
the  purchasers  may  have  paid  thereon,  in  current  gold 
coin    *    *    *•" 

This  statute  gives  the  right  to  redeem,  and  requires  the 
payment  of  the  purchase-money  and  twenty  per  cent.,  and 
taxes  which  the  purchaser  has  paid,  and  limits  the  time  when 
this  shall  be  done.  If  the  redemptioner  does  all  the  statute 
requires  he  can  have  the  benefit  of  it;  and  as  the  stat- 
ute does  not  require  any  notice  to  be  given  none  is 
necessary. 

It  is  admitted  that  the  money  required  by  the  statute  was 
paid  to  the  sheriff  and  within  the  time  required,  but  it  is 
claimed  by  the  respondent  that  the  sheriff  was  not  the  prop- 
er party  to  receive  it;  that  it  should  have  been  paid  to  the 
purchaser,  Mr.  Palmer,  and  that  therefore  the  payment  is 
not  effectual  to  redeem  the  land.  Section  90,  page  767  of  the 
statute,  provides  that  "After  the  expiration  of  two  years  from 
the  date  of  such  certificate"  (of  sale)  "if  no  redemption  shall 
have  been  made,  the  sheriff  shall  execute  to  the  purchaser,  his 
heirs  or  assigns,  a  deed  of  conveyance,  reciting  or  stating  a 
description  of  the  property  sold,  the  amount  bid,  the  year  in 
which  the  tax  was  levied ;  that  the  tax  was  levied ;  that  the  tax 
was  unpaid  at  the  time  of  the  sale,  and  that  no  redemption 
has  been  made." 

We  think  that  the  provision  in  the  statute  that  the  sheriff 
shall  recite  in  the  deed  to  the  purdiasers  that  no  redemption 
has  been  made  clearly  indicates  that  it  was  the  intention  of 
the  legislature  that  the  sheriff  should  receive  the  redemption 
money ;  if  not,  how  would  he  be  officially  informed  of  the  re- 
demption. Such,  we  think,  is  the  proper  construction  of  the 
statute. 

There  is  but  one  other  question  presented  in  this  case, 
and  that  is,  should  the  sheriff's  deed  be  set  aside  and  canceled 
altogether  or  only  so  far  as  the  same  affects  the  title  of  the 
appellant?     It    will    be    seen    from    what    has    already 
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been  said  that  Rich  had  done  all  that  was  required  of  him 
to  redeem  this  land,<  and  consequently,  that  the  sheriff  ought 
not  to  have  executed  said  deed  to  Palmer  after  such  redemp- 
tion had  been  made,  and  that  his  recital  in  said  deed  that 
no  redemption  had  been  made  was  false,  and  a  fraud  on  the 
appellant,  as  it  was  necessary  that  the  appellant,  Rich,  should 
redeem  the  whole  premises  to  secure  and  save  his  own  prop- 
erty. Such  redemption  operated  for  the  benefit  of  other  own- 
ers in  the  land,  on  whom  Rich  might  call  to  contribute,  in 
proportion  to  their  interest  in  the  land,  their  share  of  the 
redemption  money.  We  think  he  has  a  right  to  have  the  en- 
tire deed  canceled. 

1.  Por  the  reason  that  having  a  right  to  bring  this  suit,  in 
which  others  are  interested  with  him,  he  can  protect  their  in 
terest  in  the  property. 

2.  Because  in  the  complaint  in  this  suit,  which  has  before 
been  held  good  by  this  court  (6  Oregon,  339,)  there  is  no 
definite  description  of  the  land  owned  by  him. 

I  refer  to  that  case  as  fully  settling  the  question  as  to  the 
right  of  the  plaintiff  to  have  this  deed  set  aside  as  to  the  whole 
premises. 

The  decree  of  the  court  will  be  that  the  deed  be  entirely 
canceled  and  that  the  appellant  recover  costs. 


THE  STATE  OF  OREGON,  Respondent,  v.  P.  J.  ZINGK 

SEM  et  al.,  Appellants. 

Appeal  in  CBUcnrAL  Cask — Sekviob  or  Nonos  or. — Under  the  "Jiutloe 
Code"  an  appeal  in  a  criminal  action  ia  taken  in  the  same  manner 
as  in  a  civil  action,  except  as  to  service  of  the  notice  thereof,  which 
must  he  upon  the  district  attorney  or  private  prosecutor. 

fntM — Effect  of  Failubb  to  Ftuc  Notice  axd  Tbanscript. — Where  a 
party  against  whom  a  judgment  has  heen  rendered  for  a  fine  and 
costs  in  a  justice's  court  in  a  criminal  action,  causes  a  notice  of 
appeal  to  be  served  upon  the  district  attorney  and  private  pros- 
ecutor, but  thereafter  fails  to  file  the  original  thereof,  with  proof 
of  service  indorsed  thereon,  with  the  justice,  and  no  appeal  it 
allowed  by  the  justice  nor  transcript  of  the  judgment  filed  with  the 
clerk  of  the  circuit  court,  the  circuit  court  acquires  no  jurisdiction 
of  the  case  to  render  judgment  against  defendant  and  his  sureties 
upon  his  undertaking  on  appeal,  notwithstanding  one  may  luiTe 
been  executed  and  accepted. 
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Appeal  from  Clackamas  County. 

•  The  appellant,  on  July  17,  1878,  was  convicted  in  the  jus- 
tice's court  for  Oregon  city  precinct,  in  Clackamas  county, 
of  the  crime  of  selling  liquor  to  a  minor,  and  sentenced  to 
pay  a  fine  of  one  hundred  dollars  and  costs,  from  which  he 
appealed  to  the  circuit  court  of  said  county,  and  on  the  same 
day  filed  his  undertaking  on  appeal  with  Jacob  Madder,  W. 
W.  Myers  and  Nicholas  Webber,  as  sureties. 

There  was  no  allowance  of  the  appeal  by  the  justice.  On 
the  twentieth  of  the  same  month  the  appellant  filed  his  notice 
of  appeal  in  the  circuit  court,  but  failed  to  filQ  any  transcript. 
On  the  first  day  of  October,  1878,  the  appeal  was  dismissed 
on  motion  of  the  district  attorney,  and  a  judgment  rendered 
against  the  appellant  and  against  Madder,  Myers  and  Web- 
ber, sureties  in  the  undertaking,  for  the  costs  and  disburse- 
ments in  the  justice's  court  taxed  at  forty-three  dollars^  and 
also  for  the  costs  and  disbursements  in  the  circuit  courts  taxed 
at  fourteen  dollars. 

From  that  judgment  this  appeal  is  taken. 

Johnson,  McCown  &  Macnum,  for  appellant. 

J.  F.  Cafjles,  District  Attorney,  and  M.  F.  Mvlkey,  toir  tbe 

state. 

By  the  Court,  Pbim,  J. : 

The  only  material  question  arising  in  this  caae  is  one  of 
jurisdiction.  The  only  theory  upon  which  the  judgment  of 
the  circuit  court  could  be  upheld  is  that  Zingsem  had  taken 
and  perfected  an  appeal  from  the  judgment  which  had  been 
rendered  against  him  in  the  justice's  court*  If  it  were  a  mere 
attempt  on  his  part  to  appeal,  which  was  never  perfected,  the 
circuit  court  acquired  no  jurisdiction  thereby  to  render  a 
judgment  either  for  or  against  Zingsem  or  his  sureties  in  his 
undertaking  of  bail. 

From  the  transcript  and  papers  sent  up  here  we  find  that 
on  July  17,  1878,  a  notice  of  appeal  was  served  upon  the  dis- 
trict attorney  and  upon  the  private  prosecutor,  and  on  July 
20,  1878,  the  original  thereof  was  filed  with  the  derk  of  the 
circuit  court,  but  these  records  fail  to  show  that  it  was  erer 
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filed  with  the  justice  who  rendered  the  judgment^  or  that 
any  appeal  was  allowed  by  him.  Nor  does  it  appear  there- 
from that  a  transcript  of  the  justice  docket  or  any  of  the 
original  papers  relative  to  the  cause  or  the  appeal,  except  th.e 
notice  thereof  (heretofore  iieferred  to),  were  ever  filed  with 
the  clerk  of  the  circuit  court  The  judgment  of  the  cirouit 
court,  however,  contains  the  following  recital: 

''And  it  being  further  made  to  appear  to  the  satisfaction  of 
the  court,  by  competent  and  legal  testimony,  that  on  the  said 
seventeenth  day  of  July,  1878,  the  said  P.  J.  Zingsem  duly 
filed  in  the  said  justice's  court  an  undertaking  for  appeal 
from  said  judgment  and  order  of  the  said  justice's  court  to 
this  court,  duly  executed,  as  provided  by  law,  with  Jacob 
Madder,  W.  W,  Myers  and  Nicholas  Webber,  sureties,  con* 
ditioned  that  the  said  P.  J.  Zingsem  shall  in  all  respects 
abide  and  perform  the  orders  and  judgment  of  the  appellate 
court  upon  the  appeal,  or  if  the  said  P.  J.  Zingsem  fail  so  to 
do  in  any  particular,  that  they,  the  said  sureties,  will  pay  to 
the  state  of  Oregon  the  sum  of  two  hundred  and  fifty  dollars, 
which  undertaking  was  duly  accepted  by  said  justice  of  the 
peace,  and  that  the  proceedings  in  said  justice's  court  were 
thereupon  stayed  in  said  behalf." 

The  undertaking  above  referred  to,  as  we  understand  it, 
was  not  sent  to  the  clerk  of  the  circuit  court  by  the  appellant, 
^ngsem,  but  was  procured  from  the  justice  by  the  district  atr 
tomey,  and  filed  by  the  clerk  of  said  court  at  his  request,  in. 
order  that  he  might  obtain  u  judgment  against  said  Zingsem 
imd  his  sureties  upon  said  undertaking. 

By  section  110  of  the  Justices'  Code  an  appeal  in  a  crim* 
inal  action  is  taken  in  the  same  manner  and  in  the  same  time 
as  an  appeal  in  a  civil  action,  except  the  notice  thereof  must 
be  served  upon  the  district  attorney  or  upon  the  private  prose- 
cutor. 

By  section  67  an  appeal  in  a  civil  action  is  taken  by  serv* 
ing  a  notice  thereof  on  the  adverse  party  and  filing  the  orig- 
inal, with  the  proof  of  service  indorsed  thereon,  with  the  jus- 
tioe. 

'^y  section  72 :    '^When  an  appeal  is  taken,  the  justice 
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mudt  allow  the  same,   and  make  an  entry  thereof  in  his 
docket'* 

•  By  section  112 :  ^T.t  defendant  is  in  custody  at  the  time 
the  appeal  is  allowed  the  justice  must  make  the  proper  tran- 
script and  deliver  it  to  the  clerk  of  the  circuit  court  by  the 
first  day  of  the  next  term  thereof,"  or  transmit  it  by  mail  or 
other  safe  conveyance  by  such  time.  If  the  defendant  should 
not  be  in  custody,  we  apprehend  it  would  devolve  upon  him 
to  file  the  transcript  with  the  clerk  himself,  as  in  civil  cases. 

By  section  114:  "From  the  filing  of  the  transcript  with 
the  clerk  of  the  circuit  court  the  appeal  is  perfected,  and  the 
action  is  to  be  deemed  pending  therein  for  trial." 

By  section  116,  sections  77,  78  and  79  are  made  to  "apply 
to  and  govern  the  proceedings  in  the  appellate  court  upon  an 
appeal  in  a  criminal  action.'" 

By  section  77 :  "The  appellate  court,  on  motion  of  the  r^ 
spondent,  may,  at  any  time  before  the  action  is  called  for 
trial,  dismiss  the  appeal,  if  it  satisfactorily  appear  that  the 
transcript  and  original  papers  annexed  are  incomplete  in  any 
material  particular;  unless  upon  the  cross-motion  of  the  ap- 
pellant it  makes  a  rule  upon  the  justice  to  supply  such  omis- 
sion." 

Under  this  section  it  will  be  seen  that  an  appeal  can  be  dis- 
missed only  where  an  appeal  has  been  taken  and  perfected 
and  the  transcript  and  original  papers  thereto  annexed  havp 
been  filed,  but  where  it  appears  that  they  are  incomplete  in 
some  material  particular. 

By  section  78 :  ^^Where  an  appeal  is  dismissed  the  appel- 
late court  must  give  judgment  as  it  was  given  in  the  court  be- 
low." And  when  judgment  is  given  in  the  appellate  court 
against  the  appellant  it  must  also  be  given  against  the  sure- 
ties in  his  undertaking.  But  in  this  case,  it  appearing  that 
the  attempted  appeal  of  the  defendant  Zingsem  never  having 
been  perfected  by  him,  the  circuit  court  acquired  no  jurisdic- 
tion over  the  case  either  to  dismiss  the  appeal  under  section 
77  or  to  render  judgment  against  Zingsem  or  his  suietiea  on 
his  said  undertaking  under  section  78. 
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The  atiempted- appeal  never  having  been  perfected^  the 
judgment  rendered  in  the  jiiatice's  coort  iiemained  abeolutb 
and  could  have  been  enforced  at  any  time  by  execution. 

The  judgment  of  the  court  below  is  reversed,  with  ooeta.- ; 


THE  STATE. OF  OREGON,  Appellant,  v.  LAWKENCE 

O'NEIL  et  al.,  Respondents. 

Loar  rat  Costs  -—  CoNvioxxoif  voa  Fxloht. — ^N.,  a  homestead  uMlvt, 
eommitted  the  crime  of  bigamy  in  1873.  In  1875  he  received  a  pat- 
.  ,ent  for  the  homestead  land.  On  the  twenty-first  of  October  he  was 
indicted  for  the  crime  of  bigamy,  and  was  thereafter  eo&Tieted  and 
a  judgment  rendensd  against  him  for  the  costs  of  proseoatienr 
Eeld,  that  the  statute  which  gives  the  state  a  lien  for  costs 
upon  the  property  of  persons  convicted  of  felonies  from,  the 
time  of  the  commission  ol  the  crime  did  not  create  a  lien  against 
this  homestead  at  the  time  the  felony  was  committed^  the  title 
thereto'  being  at  that  time  in  the  general  go^vemment. 

Appeal  from  Douglas  Conntj.  The  facts  aie  stated  in  the 
opinion. 

8.  H.  Hazard,  for  the  statei^ 

L.  F.  Moshier  and  John  Kelsay,  for  respondents 

By  the  Court,  Kelly,  O.  J.: 

The  facts  as  they  appear  in  the  record  of  this  case  are  sub- 
stantially as  follows:  On  the  first  day  of  November,  1878, 
the  defendant,  Lawrence  O'Neil,  committed  the  crime  of 
bigamy,  for  which  he  was  indicted  on  the  twenty-first  day  of 
October,  1876,  and  convicted  at  the  May  term,  1877,  when 
the  costs  and  disbursements  of  the  trial  incurred  by  the  state 
were  taxed  at  two  hundred  and  thirty-seven  dollars  and  forty 
cents,  and  entered  on  the  judgment  docket,  in  order  to  make 
the  jsame  a  lien  on  his  real  estate.  On  the  sixth  day  of 
January,  1875,  the  United  States  issued  a  patent  to  the  de- 
fendant, Lawrence  O'Neil,  foi  a  tract  of  land  described  in  the 
complaint,  which  was  taken  by  him  as  a  homestead,  under  the 
act  of  congress  of  May  20,  1862,  known  as  the  homestead 
law:.  Th©  defendant,  Lawrence  O'Neil,  conveyed  this  home- 
stead to  his  wife,  Bridget  O'liTeil,  on  October  21,  1876. 


142  Statb  of.  Osxook  v.  O^Ksql.        [7  Oregon 

The  appellant  daims  that  it  has  a  lien  on  this  land  from 
Ibe  first  day  of  November^  1873|  for  the  ooetB  and  disburae- 
ments  incurred  in  the  procdedings  against  Lawrence  O'Neil, 
by  virtae  of  secticm  763  of  the  criminal  code,  which  is  as  fel- 
lows :  ^^In  all  cases  of  the  commission  or  attempt  to  commit 
a  felony,  the  State  has  a  lien,  from  the  time  of  such  commis- 
sion or  attempt,  upon  all  the  property  of  the  defendanti  for 
the  purpose  of  satisfying  any  judgment  which  may  be  given 
against  him  for  any  fine  on  account  thereof,  and  for  the  costs 
and  disbursements  in  the  proceeding?  against  him  for  sndi 
crime." 

This  suit  in  equi^  is  now  brought  to  foiedose  the  lien 
whidi  the  state  has  under  this  section  of  the  criminal  code; 
and  to  subject  the  land  aboye  described  to  sale  upon  execution, 
to  satisfy  the  judgment  for  costs  and  disbursements  incurred 
in  the  trial  and  convicti<»i  of  O'Neil.  We  think  it  is  dear 
that  the  appellant  could  not  have  a  lien  upon  the  homestead 
claim  of  Lawrence  O'lNTeil  at  the  time  he  committed  the  crime 
of  bigamy,  for  the  land  still  belonged  to  the  United  States 
and  not  to  him.  The  object  of  the  homestead  act  of  congress 
was  to  give  homes  to  those  who  settled  upon  and  cultivated  the 
public  lands,  and  to  prevent  as  far  as  possible  these  home- 
steads from  being  sold  upon  execution  to  satisfy  debts  con- 
tracted prior  to  the  granting  of  the  patent  for  the  same. 

Section  2296  of  the  revised  statutes  of  the  United  States 
provides  that  ^^No  lands  acquired  under  the  provisions  of  this 
chapter  shall  in  any  event  become  liable  to  the  satisfaction  of 
any  debt  contracted  prior  to  the  issuing  of  the  patent  there- 
for.'' 

The  -words  "debts  contracted"  do  not  necessarily  mean 
debts  or  obligations  incurred  by  an  agreement  of  parties.  The 
word  contract  has  a  more  extensive  signification  than  to 
make  an  agreement  Debts  contracted  in  the  ordinary  accep- 
tation of  the  term  will  include  liabilities  incurred.  If,  for  a 
trespass  committed  by  a  homestead  claimant,  a  judgment  for 
damages  should  be  recovered  against  him  before  the  issuing 
of  a  patent  for  the  land,  we  hold  that  the  homestead  could  not 
lawfully  be  sold  on  an  execution  issued  upon  the  judgment  af- 
ter the  date  of  the  patmt    The  object  ocmgresB  had  in  view, 
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by  th^.jenaAtmmt  of  that  lav,  was  to  securei  peirmanent  hpiives 
to  settlers  on  the  public  domam,  and  in  no  event  tp .  allQ-;^^ 
them  to  be  sold  upon  execution  to  discharge  any  liability  in- 
curred by  the  homestead  daim^nts  before .  the  patent  sho^ild 
issua 

We  do  not  decide  what  was  the  effect  of  the  judgment  ren- 
dered  for  costs  and  disbursements  against  Lawrence  O'Neil, 
upon  the  land  after  the  issuance  of  the  patent.  That  is  a  mat^ 
ter  not  before  us,  and  we  express  no  opinion  upon  it  All  we 
are  called  upion  to  decide  in  this  suit  is  whether  section  763 
of  the  criminal  code  created  a  statutory  lien  upon  the-  hornet- 
stead  of  CNeil  from  November  1,  1873/wfaen  he  committed 
the  crime  of  which  he  was  afterwards  convicted.  And;.^ 
hold  thkt  no  such  lien  existed  upon  the  land.  Taking  tl^is 
view  of  the  case  it  is  unnecessary  to  decide  whether  the  deed 
of  Lawrence  O'Neil  to  his  wife  Bridget  operated  as  an  equi^ 
table  conveyance  of  the  homestead  to  her  or  not  The  status 
tory  lien  never  attadied  to  the  land,  and  it  was  €quaUy  free 
from  that  incumbrance,  whether  it  belonged  to  the'husband  or 
the  wife. 

Land  patented  to  an  actual  settler  under  the  homestead  act 
of  congress  does  not  become  liable  for  a  debt  of  the  patentee 
contracted  prior  to  the  issuance  of  the  patent,  if  conveyed  by 
the  patentee  to  another  person.  (Russell  v.  Lowth,  21  Minn. 
167;  MiUer  v.  Little,  47  Cal.  848.) 

The  decree  of  the  court  below  is  afiSxmed* 


DOSCHER  et  al.,  Appellants,  v.  BLlACKISTON  et  aL. 

Respondents. 

Fectubes  —  Kbections  Undeb  Ad^t:bse  Claim.  —  Where  one  persoD 
enters  on  the  land  of  another  with  an  intention  to  hold  an  adverse 
possession  as  against  the  true  owner  and  erects  a  building  thereon, 
to  be  ooeupSed  in  connection  with  his  adverse  possesion,  he  ha^ 
Bo  right  io  such  building  as  against  the  rightful  owner  of  tht 
land,  although  the  same  is  of  wood  resting  on  posts  oi[  blocks  and 
kept  in  place  only  by  its  own  weight.  Such  building  is  not  personai 
property/  but  Ib  a  part  of  th«  realty. 
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Appeal  from  Multnomah  County.  The  facts  are  stated  in 
the  opinion. 

Sidney  Deel,  for  appellants. 
Northup  £  OUbert,  for  respondents. 

By  the  Court,  Kellt,  C.  J. : 

This  was  an  action*  brought  by  the  appellants  to  reco^r  the 
value  of  two  houses  alleged  to  have  been  converted  to  their 
own  use  by  Clara  Hight,  fomierly  Clara  Bladciston,  and 
Charles  A.  Blackiston,  two  of  the  respondents.  The  land 
upon  which  the  houses  were  built  was  then  and  is  now  owned 
by  the  respondents,  Clara  and  Charles,  but  was  then  claimed 
adversely  by  the  appellants.  The  largest  house  was  forty-four 
feet  long  and  twenty-two  feet  wide,  and  rested  on  cedar  posts 
imbedded  in  the  ground,  but  was  not  fastened  or  affixed  to  the 
posts^  except  by  its  own  weight  The  posts  were  four  or  five 
feet  long  and  were  boarded  up  underneath  the  house,  so  as  to 
make  a  perfect  indosure.  The  smaller  house  rested  on  blo<fa 
by  its  own  weight,  but  was  not  otherwise  attached  to  thenu 
These  buildings  were  erected  on  the  land  of  respondents  and 
against  their  protest  They  ordered  appellants  to  desist^  and 
threatened  them  with  legal  proceedings  in  case  they  would 
not  No  attention  was  paid  to  these  remonstrances,  but  ap- 
pellants continued  their  work  and  completed  the  buildings, 
and  when  finished  rented  ths  larger  one  to  a  tenant,  who  oc- 
cupied it  as  a  wash-house  and  dwelling.  The  respondents 
commenced  an  action  of  ejectment  and  recovered  possession 
of  the  land  on  which  these  buildings  were  erected,  and  wete 
adjudged  to  be  owners  in  fee-simple  of  the  premises.  An  ex- 
ecution was  issued  on  the  judgment,  and  by  virtue  thereof  re- 
spondents were  placed  in  possession  by  the  sheriff  of  Mult- 
nomah county.  After  being  ejected  the  appellants  demanded 
the  houses  from  respondents,  and  claimed  the  right  to  remove 
them  because  they  were  personal  property,  and  not  attached 
to  the  land.  That  claim  was  refused,  and  this  action  was 
brought  to  recover  the  value  of  the  buildings^    On  the  trial 
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the  court  ohatged  the  jury  as  follows :  '^If  the  jury  find  from 
the  evidence  that  the  plaintiffs  at  the  time  they  commenced 
constructing  the  larger  of  the  two  houses  in  controversy  had 
actual  notice  of  the  adverse  daim  of  the  Bladdston  heirs 
(two  of  the  defendants)  to  the  land  on  which  the  house  was 
placed,  and  were  forbidden  to  construct  the  house  either  by 
the  guardian  of  the  heirs  or  by  the  minor,  Charles  A.  Bladd- 
ston, and  notwithstanding  such  notice  and  caution,  the  plain- 
tiffs proceeded  to  build  the  house  and  placed  it  on  wooden 
blocks  or  posts  that  were  set  six  inches  or  a  foot  into  the 
ground ;  then  the  plaintiffs  were  to  be  deemed  wrong^doers  in 
the  construction  of  the  house,  and  the  plaintifiiB  are  not  en- 
titled  io  recover  and  the  verdict  shoidd  be  for  the  defendants. 
The  plaintiffs,  however^  mi^t  lawfully  construct  the  house 
on  the  land  of  the  defendant  by  the  consent  of  the  guardian 
of  the  defendants,  Charles  and  Clara,  and  if  the  jury  find 
from  the  evidence  that  the  guardian  of  Charles  consented  to 
the  erection  being  made  by  the  plaintiffs  and  demanded  a 
ground  rent  from  plaintiffs,  and  plaintiffs  acknowledged  the 
right  of  the  guardian  and  his  wards,  and  built  the  house  un- 
der the  license  and  consent  of  the  guardian,  and  not  under  a 
claim  of  right  in  themselves  adverse,  to  the  wards  Clara  and 
Charles,  then  the  house  was  the  property  of  plaintiffs,  and 
the  conversion  of  it  by  the  defendants  was  wrongful  and  the 
plaintiffs  may  recover  the  value.  But  if  the  plaintiffs  at  the 
time  of  conmiencing  the  construction  of  the  house  claimed  a 
right  in  themselves  to  the  land,  adveise  to  Clara  and  Charles^ 
and  by  virtue  of  such  claim  built  and  occupied  the  house,  and 
then  denied  and  resisted  the  claim  of  Clara  and  Charles,  they 
can  not  in  such  case  avail  themselves  of  any  license  or  con- 
sent by  the  guardian  or  his  wards — ^the  benefit  of  the  license 
was  lost  if  the  plaintiffs  denied  the  right  of  the  licensor. '^  To 
which  instruction  the  appellants  excepted.  They  then  asked 
the  court  to  instruct  the  jury  as  follows:  "If  the  jury  be- 
lieve from  the  evidence  that  the  plaintiffs  built  the  house  in 
question  under  a  bona  fide  claim  of  title  to  the  land,  and  put 
it  on  blocks  or  posts  without  fastening  it  to  the  blocks  or  posts, 

but  simply  let  it  rest  thereon  by  its  own   weight,   then  ^  the 
7  Oregon — 10 
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building  remained  personalty,  and  was  not. a  part  of  the  really  , 
to  which  the  defendants  had  any  right  by  yir^e  of  their 
ownership  of  the  land  and  their  recoyery  in  the  action  for 
possession  described  in  the  ans^yer,  and  the  verdict  should  be 
for  the  plaiatiffs*".  . 

Which  instruction  the  court  refused  to  give,  and  this  re- 
fusal is  assigned  as  error*  The  only  point  in  the.  case  i% 
whether  the  buildings  in  controversy  became  part  of  the  land 
by  being  erected  thereon  without  the  consent  of  the  owners,  or 
whether  they  were  personal  property  .belonging  to  appellants 
and  could  lawfully  be  removed  by  them,  as  such,  after  the 
possession  was  delivered  to  respondents  by  the  sheriff.  The 
appellants  inaist  that  they  were,  not  fixtures,  inasmuch  as  they 
were  not  attached  to  the  land^  but  rest^  by  their  own  wei^t 
upon  posts  set  in  the  ground. 

.  We  think  this  view  of  the  law  is  untenable.  The  notion 
that  any  such  attachment  by  bolts  or  nails,  or  by  being  im- 
^  bedded  in  brick  or  stone,  and  mortar,  to  constitute  a  fixture 
which  once  prevailed,  has  been  almost  entirely  abandoned  in 
many  of  the  states.  The .  true  rule  now  for  determining 
whether  a  thing  is  to  be  regarded  as  a  fixture  or  not,  is  said  to 
be  to  consider  the  character  of  the  act  by  which  the  structure 
is  put  in  place,  the  policy  of  the  law  connected  with  its  pur- 
pose, and  the  intention  of  those  concerned  in  the  act  {Meigsf 
appeal,  62  Pa.  St  28 ;  29  Wis.  656 ;  34  IlL  622 ;  25  Id. 
651.)  As  between  a  landlord  and  tenant,  the  rule  of  the 
common  law  that  all  things  attached  to  the  realty  shall  be  con- 
sidered a  part  of  it,  has  been  greatly  relaxed  in  favor  of  the 
tenant,  and  machinery  erected  by  him  for  the  purpose  of  car- 
rying on  his  trade,  though  affixed  to  the  soil,  has  notwith- 
standing been  considered  personal  property,  which  may  be  re- 
moved by  the  tenant  at  the  expiration  of  his  lease.  So,  on  the 
other  hand,  as  between  vendor  and  vendee,  or  between  mort- 
gagor and  mortgagee,  buildings  erected  on  land  with  the  in- 
tention of  using  them  in  connection  with  the  land,  are  now 
considered  as  part  of  the  realty  and  pass  with  it,  although 
resting  on  posts  or  blocks  and  kept  in  place  only  by  the  forces 
of  gravitation.     The  law  is  still  more  stringent  against  any 
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snppoaed  right  of  a  mere  trespasser  to  remote  a  stmeture 
erected  by  him  on  the  land  of  another.  In  no  case  which  has 
heen  called  to  our  attention,  or  which  we  have  been  able  to  dis- 
cover, has  it  been  held  that  one  person,  entering  upon  the  land 
of  another,  under  a  daim  of  right  adverse  to  the  true- owners 
and  erecting  a  building  thereon,  had  a  right  to  remove  it  as 
against  the  owner  of  the  land.  In  tite  case  referred  to  in  29 
Wis.  656,  the  defendant  as  tenant  under  one  who  claimed  to 
own  a  lot  under  a  tax  title,  erected  thereon  a  small  one-storf 
wooden  structure  upon  posts  set  upon  planks  laid  on  the  sur^ 
face  of  the  ground.  The  owner  brought  an  action  of  eject- 
ment, recovered  a  judgment  against  the  defendant  for  the 
lot  on  which  the  building  stood,  and  the  sheriff  demanded 
]>ossession  of  the  premises  by  virtue  of  an  execution  issued  on 
the  judgment  The  defendant  removed  the  building'  in  the 
night-time,  after  it  had  been  formally  delivered  by  the  sheriff 
to  the  plaintiff.  The  plaintiff  then  brought  an  action  of  re- 
plevin to  recover  the  house,  and  it  was  held  that,  he  was  en- 
titled to  recover  it  The  court  held  that  as  to  the  true  owner 
such  a  building  was  a  fixture,  notwithstanding  an  intention 
on  the  part  of  the  trespasser  to  remove  it  at  some  future  time, 
and  that  it  made  no  difference  in  such  trespasser's  right  to 
the  building  as  against  the  lawful  owner ;  that  he  entered  in 
good  faith  under  a  lease  from  one  whd  claimed  to  have  a  tax 
title  to  the  land.  86  in  the  case  of  Ogden  v.  Stack,  34  111. 
522,  where  the  purchaser  of  a  city  lot,  holding  it  under  a  con- 
tract of  purchase,  with  clauses  of  forfeiture,  erected  a  house 
thereon  placed  upon  blocks  lying  on  the  ground,  and  having 
failed  to  make  the  payments  on  his  contract,  sold  the  house  to 
a  person,  who  removed  it  from  the  lot.  The  vendor  of  the 
lot  then  replevied  the  house,  and  it  was  held  that  the  vendee, 
while  occupying  the  premises  under  his  contract,  had  no  right 
to  erect  a  building  thereon  with  intent  to  remove  it;  that  such 
intent  would  be  in  fraud  of  his  vendor's  rights ;  that  the  pur- 
chaser stood  in  no  better  position,  and  when  he  severed  the 
house  from  the  freehold  the  owner  of  the  freehold  could  main- 
tain replevin  so  long  as  the  house  could  be  identified  and  was 
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not  permanently  a£Sxed  to  other  really.  (Dooley  v.  Crist,  25 
m.  551.)  In  New  York,  where  a  building  was  erected  upon 
lands  of  another,  with  no  agreement  that  the  same  was  to  be 
held  and  regarded  as  personal  property,  it  became  part  of  the 
realty  and  passed  with  it  upon  the  conveyance  of  the  lands  to 
another.  In  this  case  the  house  was  fifteen  by  sixteen,  feet, 
and  stood  on  a  foundation  of  loose  stones  with  a  back  chimney 
on  it.  (42  N.  Y.  349.)  The  only  case  in  apparent  conflict 
with  this  doctrine  which  has  been  brought  to  our  attention  ii 
that  of  Pennybecker  v.  McDoitgal,  48  Cal.  16Q.  That  case 
was  no  doubt  decided  with  reference  to  the  statute  laws  of 
California.  An  act  of  March  30,  1868  (Statutes,  1867-8,  p. 
708),  provided  that  ^^Any  inhabitant  of  this  state  who  h^s  put 
or  placed  improvements  upon  any  lands  belonging  to  thia 
state  or  the  United  States  *  ♦  ♦  shall  have  the  right  to  re- 
move such  improvements  from  such  land  at  any  time  within 
six  months  after  such  lands  shall  have  become  the  private 
property,  by  purchase  or  otherwise,  of  any  person  or  pers(Mi8» 
firm  or  corporation,  or  company,  either  within  or  without  this 
state." 

The  action  was  brought  to  recover  a  small  frame  building 
set  upon  blocks  resting  on  the  ground,  and  some  fencing  ma- 
terial  which  the  defendant  in  that  case  had  placed  on  the  pub- 
lic lands  of  the  United  States  in  1864.  The  plaintiff  obtain- 
ed a  patent  for  this  land,  including  a  larger  tract,  in  1872, 
whereupon  the  defendant  removed  the  house  from  it  In  this 
case  it  was  held  by  the  supreme  court  that  the  defendant  had 
a  right  to  remove  the  house  or  cabin,  because  not  being  an- 
nexed to  the  soil  it  was  not  a  part  of  the  realty.  The  decision 
was  made  in  1874,  when  the  civil  code  of  March  21,  1872, 
was  in  force.  Sections  658,  659,  and  660  of  that  code,  define 
what  is  real  and  what  personal  property,  and  what  shall  be 
deemed  fixtures;  and  the  decision  is  clearly  made  in  con- 
formity with  the  provisions  of  the  civil  code,  and  the  act  of 
March  30,  1868.  In  the  case  under  consideration  the  entry 
upon  the  land  was. made  by  the  appellants,  with  an  assertion 
of  title  in  themselves,  and  with  an  intention  to  hold  an  adverse 
possession  as  against  the  true  owners.  In  pursuance  of  such 
entry  and  assertion  of  title  and  with  sujch  intention  the  houses 
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w^e  erected,  to  he  used  with  the  land  as  a  part  of  it  In  such 
cafse,  it  seems  ele^- tiiat  n»  proof  of  previous  intentioi^  on  the 
part  of  the  wrongydoers  to  remoye  the  houses  frOm  the  free- 
hold, should  he  admitted  for  the  purpose  of  changing  their 
character  from  real  to.  tiiat  of  personal  property,  as  between 
them  and  the  actual  owners  of  the  soil.  We  think  there  was 
DO  error  in  the  proceedings  of  the  court,  and  that  the  judg- 
ment should  be  affirmed. 


AUDEORSOlf  EDWARDS,  Appellant^  v.  RICHARD  S. 

PERKINS,  Respondent 

4ffeajj — ^VoLUirrABT  Payment  or  Judgment. — ^A  party  is  not  precluded 
from  taking  and  maintaining  an  appeal  hy  the  fact  that  he  has 
voluntarily  paid  the  judgment  appealed  from. 

k  Lease: NOT  a  Conveyance — Implied  Covenants. — ^A  lease  is  not  a 
conveyance  within  the  meaning  of  Title  1  of  Chapter  6  of  the  Mis- 
cellaneous Laws.  Under  the  laws  of  this  state,  as  at  common  law, 
a  lease  for  a  term  of  years  is  a  chattel-interest,  and  there  is  an 
implied  covenant  in  such  leases  that  the  lessor  will  protect  the  lessee 
in  the  quiet  enjoyment  of  the  premises  for  the  term  of  the  lease. 

Idem — Gbowino  Chops. — ^A  lease  with  the  right  of  immediate  posses- 
sion and  enjoyment  of  issues  and  profits  carries  with  it  the  em- 
blements, unless  the  same  are  reserved  in  the  lease,  and  words  in  a 
lease  to  the  effect  that  the  lessee  is  to  have  and  own  all  crops  grow- 
ing on  the  premises  add  nothing  to  the  leasee's  rights. 

Appeai.  from  Washington  County. 

This  action  is  brought  to  recover  damages  for  alleged 
breaches  of  implied  covenants  in  an  instrument  executed  un- 
der-seal.  The  complaint  alleges  that  on  the  sixth  day  of 
March,  1876,  W.  N.  McCoy  was  the  owner  of  a  farm  in  Yam- 
hill county  subject  to  a  mortgage  owned  by  J.  S.  Giltner,  then 
due ;  that  on  said  day  Giltnercommenced  suit  to  foreclose  said 
mortgage;  that  on  the  twenty-first  day  of  November,  1876, 
McCoy  conveyed  by  deed  the  mortgaged  premises  to  defend- 
ant; that  on  the  tenth  day  of  January,  1877,  before  decree  of 
foreclosure,  the  respondent  and  appellant  entered  into  the 
contract  or  lease  mentioned ;  that  at  the  time  the  agreement 
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was  made  the  appellant  gare  respondent  a  note'^or  five  hnn- 
died  dollars,  due  first  November,  1877,  and  paid  same  at  ma- 
turity ;  that  in  March,  1877,  a  decree  of  foredosoie  was  ren- 
dered against  McCoy,  directing  sale  of  the  premises  to  satisfy 
the  sum  of  one  thousand  nine  hundred  and  ninety-two  dollars 
and  sixty-nine  cents ;  that  execution  was  issued  April  24, 
1877.  The  premises  were  sold  to  Qiltner  May  26, 1877,  and 
were  not  redeemed ;  that  appellant  raised  wheat  of  the  value 
of  one  thousand  three  hundred  and  seventy-nine  dollars  on 
the  premises.. 

It  is  alleged  that  by  reason  of  the  foreclosure  and  sale  be- 
fore the  wheat  could  be  harvested  respondoit^s  title  wholly 
failed,  and  appellant  was  evicted  and  was  compelled  to  and 
did  pay  upon  demand  the  rents,  being  one  third  of  the  grain 
raised  of  the  value  of  four  hundred  and  fifty-nine  dollars  and 
eighty  cents,  to  Giltner,  who,  on  the  first  of  July,  1877,  de- 
manded possession  of  said  premises ;  that  respondent  had  due 
notice  of  the  premises  and  neglected  to  protect  appellant  in 
the  possession.    Judgment  is  demanded,  etc. 

To  this  complaint  respondent  interposed  a  demurrer,  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  Judgment  was  rendered  in  the  court  below 
for  the  respondent  for  costs.  The  appellant  paid  the  judg- 
ment in  full,  voluntarily,  before  he  took  any  appeal 

McCain  &  Fenton  and  T.  B.  Haaidley,  for  appellant : 

At  common  law  the  words  "demise  and  lease,"  and  every 
mutual  contract  of  leasing,  implied  covenants  of  seisin  and 
for  quiet  enjoyment.  (Rawle  on  Covenants  for  Title,  476, 
487 ;  8  Cowen,  36 ;  11  Paige,  569 ;  4  Cush.  14,  351 ;  26  Ho. 
115;  1  Chitty  on  Pleadings,  117;  1  Wash,  on  Eeal  Prop. 
307;  42  N.  Y.  167,  171;  3  Keman,  N.  T.  160;  33  Pa.  St 
453.) 

This  doctrine  still  obtains,  unless  abrogated  by  our  statute, 
which  says:  "No  covenant  shall  be  implied  in  any  convey- 
ance of  real  estate,  whether  such  conveyance  contain  special 
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covenants  op  not."  (Misc.  Laws,  p.  516,  sec.  6.)  TMs  pro- 
vision does  not  apply  to  leases,  a  lease  not  being  a  conveyance, 
within  the  meaning  of  that  section.  The  Code  of  New  York 
is  the  same  as  ours  in  this  respect,  and  it  has  been  repeatedly 
construed  not  to  cover  leases  for  years,  they  being  chattel  in- 
terests and  not  real  estate.  Abo,  it  is  a  rule  of  statutory  con- 
struction, that  all  statutes  in  derogation  of  the  common  law 
must  be  strictly  construed,  and  that  when  one  state  adopts  a 
statute  of  another  state  it  is  presumed  to  have  adopted  the  con- 
struction placed  upon  that  enactment  by  the  courts  of  that 
state  'at  the  time  of  its  adoption.  (8  Kent.  401 ;  2  Bouvier's 
Dictionary,  422,  428;  1  Sharswood's  Blackstone,  p.  14  and 
note,  chaps.  2,  7  (book  second) ;  Williams  on  Real  Prc^rty, 
40;  84  Miss.  64;  1  Wash.  889,  407,  410;  5  Mass.  419;  15' Id. 
445;  9  Bush.  556;  64  Barb.  558;  9  Bos.  67;  42  N.  Y.  167; 
13  Id.  151 ;  Smith  on  Statutory  Construction,  sec.  684 ;  Re- 
vised Stat  N.  Y.  sec.  140;  11  Paige,  566;  8  Id.  597.) 

The  statutory  definition  of  conveyance  relied  upon  by  re- 
spondent has  exclusive  reference  to  fraudulent  conveyances, 
and  does  not  relate  to  the  section  abrogating  the  doctrine  of 
implied  covenants  in  conveyances  of  real  estate.  The  sections 
are  parts  of  two  -different  acts  relating  to  different  subjects, 
and  for  entirely  different  purposes.  (Misc.  Laws,  p.  523,  sec 
57;  Session  Laws  of  1854.) 

Our  statute,  as  well  as  that  of  New  York,  recognizes  the 
distinction  between  a  lease  and  a  conveyance  in  two  ways — 
by  a  provision  for  acknowledgment  and  record  of  conveyances 
of  real  estate  and  by  omitting  such  provision  in  the  case  of 
leases.  And  by  the  statute  of  frauds  a  leasehold  estate  for  one 
year  is  good,  even  though  founded  in  parol,  but  as  a  convey- 
ance of  real  estate  it  would  be  void.  (Misc.  Laws,  p.  515, 
sec.  1;  Civ.  Code,  265,  sub.  6,  sec.  775.) 

The  covenants  implied  are  that  the  landlord  has  power  to 
lease  and  that  the  tenant  shall  quietly  enjoy  for  the  term  de- 
mised ;  and  it  makes  no  difference  who  disturbs  the  tenant — 
it  may  be  the  landlord  himself  or  a  stranger— the  rule  is  the 
aamei  and  if  the  tenant  is  evicted  the  covenant  for  quiet  en- 
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joyment  is  broken,  (Rawle  on  Covenants,  476;  13  N.  T. 
151-60.)  The  breach  of  this,  covenant  is  made  by  an  eviction 
by  paramount  title.  (Kawle  on  Covenants,  241 ;  4  Hill,  645 ; 
11  H.  H.  83;  9  Cowen,  157;  17  Mass.  590;  4  Id.  349;  18 
Me.  244.)       . 

.  The  eviction  may  be  actual  or  constructive,  and  the  tenant 
may  attorn  to  the  holder  of  the  paramount  title,  although  at 
his  peril.  (Rawle  on  Covenants,  241,  260,  271 ;  5  Clarke, 
Iowa,  86 ;  2  Smith's  Leading  Cajaes,  604 ;  4  Com.  275 ;  2  Am. 
456;  4  Hill,  345;  10  Met  194;  44  N.  Y.  382;  9  Bos.  57.) 
The  complaint  alleges  notice  to  Perkins,  the  landlord,*  and 
an  eviction  by  actual  disturbance,  and  under  the  facts  plead- 
ed, Giltner,  the  purchaser  it  the  sale,  was  entitled  to  the  ex- 
clusive possession  of  the  lands  demised  from  the  date  of  his 
certificate  of  purchase  until  redemption.  (Civ.  Code,  p.  172, 
sec  304.) 

Giltner's  assertion  of  a  hostile  demand,  he  being  the  right- 
ful holder  of  paramount  title  until  redemption,  and  Edward's 
attornment  to  him,  completed  an  actual  eviction.  (Rawle  on 
Covenants,  288,  502;  6  Clarke,  Iowa,  89,  297;  Rawle  on 
Covenants,  216.)  The  question  of  record  notice  ot  the  incum- 
brance by  which  the  tenant  of  Perkins  was  fiually  evicted  can 
not  e£Fect  the  recovery  upon  the  lease  in  question.  Parties  are 
conclusively  presumed  to  have  contracted  with  direct  refer- 
enoe  to  the  facts  at  the  time,  and  the  tenant — even  if  bound 
to  take  notice  of  the  defect  or  cloud  upon  his  landlord's  title — 
had  a  right  to  rely  upon  the  covenant  for  quiet  enjoyment 
Perkins,  when  he  leased  to  his  tenant,  held  an  estate  liable  to 
be  destroyed  by  incumbrances  of  record  and  even  before  his 
purchase  the  suit  to  foreclose  was  pending,  and  he  was  bound 
to  take  notice  of  lis  pendens,  as  affecting  the  estate  he  pur- 
chased and  the  estate  he  leased.  (4  Or.  854;  1  Johns.  Ch. 
565;  2  Id.  441.) 

Thos.  H.  Tongue  cmd  Yocum  d  Clamo,  for  respcmdent: 

By  a  voluntary  payment  of  the  judgment  appellant  ac- 
quiesced and  consented  to  its  entry  as  fully  as  if  it  had  been 
a  judgment  by  confession.     He  waived    and   abandoned  his 
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right  of  appeal.  (10  La.  Amer.  648;  6  Id.  598;  18  Id.  59; 
10  Boftw.  N.  T.  887.) 

Under  section  6,  page  516,  of  our  statntes,  the  contract  be- 
tween the  parties  is  a  conveyance  of  real  estate.  The  instra- 
ment  is  executed  witii  all  &e  formalities  of  a  deed  except  the 
acknowledgment  The  above  provision  of  our  statute  was 
copied  from  the  New  York  code,  and  up  to  January  13, 1854, 
when  the  act  was  passed  in  our  state,  the  New  Yoik  courts 
held  leases  to  be  within  its  provisions.  (14  Wendell,  88;  2 
Duer,  401.) 

The  Mayor  of  New  York  v.  Maler,  13  N.  Y.  151,  was  de- 
cided in  1855,  and  then  only  upon  a  definition  of  terms  given 
by  the  New  York  statutes  in  a  subsequent  chapter.  The  only 
definition  given  by  our  statute  to  the  terms  "conveyance"  tod 
'^real  estate"  are  broad  enough  to  include  leases,  and  differs 
widely  from  the  New  York  definition.  The  New  York  cases 
were  decided  in  actions  for  rent,  and  when  the  eviction  was 
by  the  lessor  himself.  The  law  makes  a  wide  distinction  be- 
tween an  eviction  by  the  lessor  and  a  stranger.  (1  Wash. 
Eeal  ProR  325,  826,  843;  4  Gush.  24;  11  N.  Y.  218.) 

The  case  cited  by  plaintiff  in  42  N.  Y.  is  not  sustained  by 
the  authorities  cited.  If  plaintiff's  view  is  right,  a  lease  of  a 
thousand  years  would  not  be  within  our  statute.  (4  Sent,  93.) 
When  the  common  law  implies  a  convenant  for  quiet  enjoy- 
ment, the  only  penalty  for  a  breach  is  a  discharge  from  the 
payment  of  rent    (1  Wash.  Real.  Prop.  325,  326.) 

There  is  no  breach  of  covenants  imtil  eviction  even  to  de- 
feat an  action  for  rent  (1  Wash.  348,  345 ;  31  N.  Y.  515, 
516 ;  13  Mich.  179 ;  20  N.  Y.  284,  285 ;  3  Or.  501 ;  Eawle  on 
Cov.  192,  210,  243,  245,  490,  504 ;  1  Wash.  361,  and  cases 
cited.) 

Qiltner  made  a  naked  demand  which  was  not  yielded  to. 
This  is  not  an  eviction.  (15  N.  Y.  328,  332,  333.)  The  case 
in  12  Mass.,  43  to  46,  is  a  parallel  case  with  the  one  at  bar. 
The  appellant  claims  that  he  attorned  to  Giltner,  but  it  does 
not  appear  when.  He  could  not  voluntarily  attorn  to  a  stran- 
ger. (1  Wash.  360,  361,  and  cases  cited.)  He  should  have 
notified  the  respondent  to  defend.     (12  Mass.  45,  46.)    Had 
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Qaltner  ericted  appellant,  it  mwst  have  been  under  lawful  au- 
thority. (1  Wash.  326,  344.)  No  authority  was  given  un- 
der our  statutes.  This  is  $  dear  case  of  collusion  between  ap- 
pellant and  Giltner. 

The  appellant  daims  that  the  words  ^^ease  and  demise" 
imply  covenants,  but  there  is  no  term  leased  or  demised. 

Under  this  instrument  plaintiff  is  estopped  from  denying 
that  he  held  for  the  term.  (15  N.  Y.  329,  and  cases  cited; 
12  Mass.  46,  47 ;  1  Wash.  357,.  358.)  The  contract  was  en- 
tire, and  plaintiff  knows  that  he  paid  more  for  the  crops  that 
had  been  put  in  than  he  did  for  the  use  of  the  land.  It  is  im- 
possible for  this  court  to  say  what  the  measure  of  damages  is, 
if  the  plaintiff  has  sustained  any  loss ;  but  the  fact  is,  he  did 
not/ 

By  the  Court,  Boise,  J. : 

It  is  claimed,  in  this  case,  by  the  respondent,  that  this 
cause  should  be  dismissed  for  this  reason,  that  there  is  no 
judgment  in  the  circuit  court  from  which  an  appeal  will  lie. 
It  appears  from  the  amended  transcript  that  on  the  twenty- 
eighth  day  of  May,  1878,  the  judgment  appealed  from  was 
rendered  against  the  appellant  for  twenty-four  dollars  and 
eighty-five  cents,  costs  and  disbursements,  and  that  after^ 
wards,  on  the  same  day,  the  appellant  paid  the  same,  and  on 
the  twenty-third  day  of  July,  1878,  appellant  caused  a  notice 
of  appeal  to  be  served  on  the  respondent  The  question  is, 
can  a  party  to  a  judgment  against  himself  appeal  after  he  has 
voluntarily  paid  the  judgment  ?  When  an  appeal  is  taken,  an 
undertaking  must  be  given  by  appellant  and  filed  with  one  or 
more  sureties,  to  the  effect  that  the  appellant  will  pay  all 
damages,  costs  and  disbursements  which  may  be  awarded 
against  him  on  the  appeal ;  but  such  undertaking  does  not  stay 
the  proceedings  unless  the  undertaking  further  provides  to 
the  following  effect:  "If  the  judgment  or  decree  appealed 
from  be  for  the  recovery  of  money  or  personal  property,  or 
the  value  thereof,  that  if  the  same  or  any  part  thereof  be  af- 
firmed, the  appellant  will  satisfy  it  so  far  as  aflSnned."  So  in 
this  case,  if  the  appellant  had  not  paid  the  judgment,  the  re- 
spondent could  have  had  an  execution  issued  on  the  judgment 
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and  compelled  him  to  pay  it  notwithstanding  the  appeal;  We 
think  he  is  in  no  worse  position  from  having  paid  the  judg- 
ment voluntarily  than  if  he  had  settled  the  execution  with 
costs.    There  is  nothing  in  this  point. 

We  will  now  consider  the  point  made  in  the  argument  that 
the  lease  named  in  the  complaint. being  in  writing  and  under 
sealy  conveyed  an  interest  in  the  land  stfch  as  is  described  in 
title  I9  of  chapter  YI^  of  the  code,  and  that  the  lease  is  a  oon- 
veyance  of  an  interest  in  the  land  to  which  there  could  be  no 
implied  covenants^  as  provided  in  section  6  of  said  title. 
(Stat  516.) 

At  common  law  a  lease  of  land  for  a  term  of  years  was  a 
dbattel  interest  and  did  not  descend  to  the  heir,  but  went  to 
tiiie  administrator,  and  such  is  the  case  still  unless  this  rule 
has  been  changed  by  our  statute. 

The  statute  provides  for  the  conveyance  of  land  by  deed, 
and  we  think  embraces  only  such  conveyances  as  purport  to 
convey  a  freehold. estate  such  as  may  descend  to  heirs,  or  is 
for  the  life  of  the  grantee,  and  does  not  include  leases  which 
are  classed  by  the  statute  as  jiersonal  property.  (Stat.  p.  550, 
sec  14.)  ■  In.  .this  section  of  the  statute  the  terms  real  estate 
and  personal  property  are  clearly  defined  in  these  words:  "The 
term  real  property  includes  all  lands,  tenements,  and  heredi- 
taments and  rights  thereto,  and  all  interests  therein,  whether 
in  fee-simple  or  for  the  life  of  another.  The  term  personal 
property  includes  all  goods,  chattels,  moneys,  credits  and  ef- 
fects of  whatever  nature  not  included  in  the  term  real  prop- 
erty." It  will  be  seen  by  these  definitions  that  the  word  real 
property  is  more  comprehensive  than  the  word  land,  and  the 
definition  here  given  of  real  property  is  certainly  more  com- 
prehensive than  the  word  land  as  used  in  title  1,  of  chapter 
VI,  of  the  code,  on  which  respondents  rely,  and  yet  it  ex- 
cludes leases.  We  think  it  is  very  evident  from  these  statutes 
i^gulating  the  conveyance  and  descent  of  real  property,  that 
leases  are  not  embraced  in  the  words  "conveyance  of  land," 
as  used  in  title  1,  of  chapter  VI,  and  that  the  provision  in  sec- 
tion 6,  of  said  title,  that  "no  covenant  shall  be  implied  in  any 
conveyance  of  real  eetate,"  does  not  apply  to  leases. 
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As  to  leasesy  we  think  there  is  an  implied  covenant  that  the 
lessor  will  protect  the  lessee  in  the  quiet  enjoyment  of  the 
premises  for  the  tenn  of  the  lease.  (Bawle  on  Covenants, 
215,  476,  477.) 

If  the  tenant  is  evicted  by  a  person  having  a  paramount 
title,  he  can  have  an  action  against  his  landlord  for  damages. 

There  is  one  other  %iestion  presented  in  this  case,  and  that 
is,  that  the  contract  of  leasing  is  entire,  and  that  the  lessee, 
when  he  took  the  lease  and  enteied  on  the  land,  purchased  of 
the  lessor  some  grain  that  was  sown  on  the  premises. 

The  lease  of  the  premises,  with  the  right  of  immediate 
possession  and  entire  enjoyment  of  the  issues  and  profits, 
would  carry  with  it  the  emUementa,  unless  the  same  were 
reserved  in  the  lease.  So  the  words  in  this  lease,  ''and  the 
said  Edwards  is  to  have  and  own  all  crops  that  are  now  put  in 
or  growing  on  said  premises,"  add  nothing  to  the  rights  of 
Edwards  under  the  lease^ 

We  think  the  complaint  does  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  that  the  circuit  court  erred  in 
sustaining  the  defendant's  demurrer. 

The  judgment  of  the  circuit  court  wiU  be  reversed,  with 
costs,  and  a  new  trial  ordered. 


TRIBOTT  &  McPHEE,  Bespondenta,  v.  J.  M.  STROW- 

BRIDGE,  Appellant 


Retebbino  Case  —  In  Law  Action. — In  actions  at  law,  tlie  conrt  bma 
power  to  refer  causes  which  involve  the  examination  of  long  ai>> 
counts,  whether  the  parties  assent  or  not. 

Failuke  to  Comply  with  Contract — Value  of  Service  may  be  B»- 
COVERED. — Where  one  performs  service  for  another,  and  for  anj 
reason,  except  a  voluntary  abandonment,  fails  to  fully  comply  with 
his  contract,  and  such  compliance  becomes  impracticable  and  the 
service  has  been  of  value  to  him  for  whom  it  was  rendered,  the 
laborer  may  recover  for  such  service  its  reaeonable  value. 
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Appbal  from  MultQOmah  Countj. 

This  WHB  an  action  to  recover  four  thousand  one  hundred 
dollars  upon  a  contract  to  perform,  the  carpenter's  work  and 
furnish  the  materials  therefor,  upon  a  certain  building.  The 
appellant  deeiqed  that  the  work  was  completed  according  to 
the  terms  of  the  contract,  and  alleged  failures  on  respond- 
ent's part  to  his  damage,  etc.  It  is  admitted  that  there  were 
departures  from  the  contract  specifications,  but  it  is  claimed 
that  these  were  assented  to  b;  the  architect,  and  that  the  work 
was  done  to  his  satisfaction,  .'fhe  contract  provided  that  the 
work  was  to  be  completed. to  the  satisfaction  of  the  architect, 
and  that  his  certificate,  report  or  decisioi;i,  was  to  be  '^binding 
p.nd  conclusive  on  all  matters  of  dispute  or  misunderstanding 
between  the^  parties/' 

The  cause  was  referred  to  a  referee  to  report  findings  upon 
the  issues  of  law  and  fact  between  the  parties.  The  appellant 
objected  to  the  reference.  The  referee  found  that  the  appel- 
lant was  bound  by  the  acts  of  the  architect;  that  respondents 
were  not  in  default  and  that  they  were  entitled  to  recover 
three  thousand  eight  hundred  and  ninety-five  dollars  with  in- 
terest 

The  circuit  court  confirmed  the  report^  and  the  respondents 
had  judgment,  from  which  this  appeal  is  taken. 

Sidney  DeU,  for  appellant 

M.  C.  Oeorge^  for  respondents. 
By  the  Court,  Boise,  J. : 

The  first  question  to  be  considered  is,  had  the  circuit  court 
the  authority  to  refer  the  issues  in  this  case  to  a  referee,  with- 
out the  consent  of  the  appellant  ?  From  the  record  it  appears 
that  after  the  referee  was  appointed  appellant  moved  to  have 
the  trial  of  the  issues  withdrawn  from  the  referee.  The  coun- 
sel for  the  appellant  now  insists  that  the  circuit  court  had  no 
authority  to  refer  this  case  to  a  referee,  it  being  an  action  at 
law ;  that  although  the  trial  of  the  case  would  involve  the  ex^ 
amination  of  long  accounts  between  the  parties,  the  question 
whether  the  respondents  had  completed  the  work  under  their 
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contract  being  an  issue  in  the  case  that  could  only  be  tried  by 
a  jury,  unless  such  a  mode  of  trial  was  waived.  The  statute 
of  this  state  providing  for  tlie  appointment  of  referees  ia  as 
follows:  "All  or  any  of  the  issues  in  an  action,  whether  of 
fact  or  law,  or  both,  may  be  referred  upon  the  written  consent 
of  the  parties."    (Sec  218.) 

Section  219:  ''When  they  do  not  consent,  the  court  may, 
upon  the  application  of  either,  or  of  its  own  motion,  direct  a 
reference  in  the  following  cases:  1.  When  the  trial  of  an 
issue  of  fact  shall  require  the  examination  of  a  long  account 
on  either  side,  in  which  case  the  referee  may  be  directed  to 
hear  and  decide  the  whole  issue,  or  to  report  upon  any  specific 
question  of  fact  involved  therein.*' 

In  this  case,  in  order  to  determine  the  question  whether  or 
not  the  respondents  had  performed  their  contract,  it  became 
necessary  to  examine  and  determine  the  items  charged  in  the 
appellant's  counter-claim,  which  was  an  account  set  out  in  the 
answer,  in  which  it  was  claimed  that  the  appellant  had  been 
damaged  in  various  sums  by  the  failure  of  the  respondents  to 
do  certain  specified  portions  of  the  work  according  to  the  con- 
tract And,  in  fact,  to  determine  any  of  the  material  issues 
in  the  case,  involved  the  examination  of  accounts  either  of  the 
respondents  or  appellant.  The  case,  therefore,  comes  within 
the  purview  of  the  statute  above  referred  to.  It  is  claimed  by 
the  appellant  that  if  this  proceeding  is  auth(»riaed  by  the  statr 
ute,  it  impairs  the  right  of  trial  by  jury  in  civil  cases  in  ac- 
tions at  law,  and  that  the  statute  is  void  from  being  in  con- 
flict with  section  17,  of  article  1,  of  the  constitution  of  this 
state,  which  provides  that,  "In  civil  cases  the  right  of  trial  by 
jury  shall  remain  involved."  This  language  of  the  constitu- 
tion indicates  that  the  right  of  trial  by  jury  shall  continue  to 
all  suitors  in  courts  in  all  cases  in  which  it  was  secured  to 
them  by  the  laws  and  practice  of  the  courts  at  the  time  of  the 
adoption  of  the  constitution.  (20  Wis.  210;  17  Id.  189; 
Mead  v.  Walker,  24  Wend.  337.)  So  that,  in  order  to  ascer- 
tain whether  such  right  exists  in  this  case,  we  jnuat  look  into 
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the  history  of  our  laws  and  jurisprudenoei  at  and  before  the 
adoption  of  the  state  constitution. 

The  statute  in  question  was  passed  by  the  legislature  of  the 
late  territoiy  of  Oregon  in  1854,  and  has  been  copied  into  the 
pmsent  code;  so  that  this  statute  has  been  in  force  since  th^t 
time,  and  was  the  law  of  the  territory  at  the  time  the  consti- 
tution was  adopted,  and,  therefore,  does  not  abridge  the  righft 
of  trial  by  jury  as  it  existed  when  we  became  a  state.  Under 
this  statute,  cases  like  this  have  been  referred  and  tried  by  a 
referee,  without  questioti  as  to  the  authority  of  the  court  to  or- 
der the  reference,  for  a  quarter  of  a  century ;  and  was  there 
doubt  as  to  the  constitutionality  of  this  statute^  it  would,  un- 
der the  circumstances  and  the  sanction  of  long  usage,  have  to 
be  solved  in  favor  of  the  statute.  (Cooley's  Constitutional 
Limitations,  74;  6  Cranch,  128;  10  Wharton,  63;  8  Peters, 
433.) 

We  think  there  is  no  doubt  of  the  validity  of  the  statute, 
and  that  its  provisions  are  wise,  and  aid  in  enabling  the 
courts  to  arrive  at  just  conclusions  in  cases  of  this  nature, 
which  can  not  be  intelligently  tried  by  a  juiy. 

The  other  ground  of  error  urged  by  the  appellant  is  that  ae 
the  respondents  have  sued  on  a  special  contract,  to  do  work 
for  a  fixed  price  named  in  the  contract,  they  must  show  that 
they  have  in  all  respects  fulfilled  the  contract  on  their  part  in 
order  to  recover.  And  that  having  failed,  in  some  respects,  to 
do  the  work  according  to  the  specifications  in  the  contract, 
they  cannot  recover  on  the  contract,  or  on  the  qiuxntum  meruU 
for  the  value  of  their  work  whidi  has  been  received  by  the  ap* 
pellant,  and  is  of  value  to  him. 

Issue  was  made  between  the  parties  as  to  the  completion  of 
the  work  by  the  respondents,  and  the  referee  finds  on  this  is- 
sue as  follows:  Second  finding.  "That  in  pursuance  of  said 
contract,  the  respondents  did  the  carpenter  work  and  furnish- 
ed the  necessary  materials  thereto,  under  the  direction  of,  and 
to  the  satisfaction  of  C.  B.  Talbot"  Said  Talbot  was  the  ar- 
chitect who  had  charge  of  the  work,  and  by  the  terms  of  the 
contract,  was  empowered  by  the  appellant  to  pass  upon  the 
quality  of  the  work  and  materials. 

The  contract  between  the  parties  also  expressly  provides 
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tbait  ^^T^e. certificate,  repovti  or  <le(!d9iona  of  the  architect^  ar^ 
to  be  binding  and  conclusive  on  all  matters  of  dispute  or  mia- 
imderstandiAg  between  the  parties  hereto*"  W^  think  that  by 
this  contract  the  architesct.had  authority  to  judge  of  the  qual* 
ity  of  the  work  and  mat^iiaki  and  to  determine  when  the 
work  was  .finished;:  and  the  ccmipletion  of  it  to  his  satisfac- 
tion, was  a  compUu^  with  the  etrntrsxit  on  the  part  of  the  re- 
spondents. If  some  work  was  omitted  and  some  added  bv  hia 
direction  or  advice^  dneh  omissions  and  deductiona  for  titie 
same  would  not  be  a  violation  of  the  oontract  by  the  respond- 

.  When  they  had  c<anpleted  this  work  ^^U>  the  satisfaction  of 
the  architect,''  they  were  entitled  to  their  pay  for  the  work, 
although  some  parts  had  been  omitted  by  consent  of  the  archi- 
tect,  who  \yas  the  agent,  in  that  behalf,  of  the  appellant 

This  finding  of  the  referee  was  adopted  by  the  circuit 
court,  and  in[  that  court  was  entitled  to  the  same  consideration 
as  the  verdict  of  a  jury.  (Statute,  p.  151,  see.  226.)  Unless 
it  was  clearly  against  the  evidence,  the  court  should  have 
given  judgment  oti  the  report  We  think,  in  this  ease,  that 
we  are  not  warranted  in  going  behind  this  report  to  determine 
from  the  evidence  the  correctness  of  the  findings  of  facts  by 
the  referee,  but  that  these  findings  should  be  taken  as  true, 
imless  the  same  are  manifestly  erroneous,  which  does  not  ap- 
pear in  this  case. 

We  think,  therefore,  that,  from  the  facts  as  found,  the  re- 
ftpondents  did  perform  their  ccmtract,  and  that  all  the  ques- 
tions presented  by.  counsel  for  the  appellant  as  to  the-  right  of 
a  party  to  recover  for  the  value  of  his  services  on  a  special 
'contract,  when  the  same  has  not  been  fully  completed  but  such 
services  have  been  of  value  to  the  party  for  whom  they  were 
performed,  become  inunaterial  in  tho  determination  of  this 
case. 

We  think  the  rule  in  this  state  is,  that  where  one  performs 
service  for  another  on  a  special  contract,  and  for  any  reason, 
except  a  voluntary  abandonment,  fails  to  fully  comply  with 
his  contract,  and  such  compliance  becomes  impracticable,  and 
the  service  has  been  of  value  to  him  for  whom  it  was  rendered, 
he  raay;  recover  for  sudb  service  its  ireason^ble  value. 
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We  thi^k  what  has  be^n  said  dispoees  of  all  the  material 
questions  raised  in  the  argument,  and  that  the  judgment  o| 
the  circuit  court  should  be  afBrmed  with  costs. 


JAMES  Dt  WALKER  and  HENRY  HEWETT,  Respond^ 
'      cnts,  V.  B.  GOLDSMITH  AND  WIFE  and  JOSEPH 
•   TEAL  AND  WIFE,  Appellants. 

SusETT — ^ExTKNsiON  OF  TiME  TO  PRINCIPAL.— G.  borrowed  one  bundred 
^      thbusand  dollars  of  W.,  for  which  he  gave  his  note.     T.  entered 
>  into  An  agreemeilt  by  which  he  became  surety  for  G.  to  the  exterif? 
of  his  interest',  in  .certain  lands  owned  by  himself  and  0.,  which* 
lands  they  conveyed  iin  trust  to  H.  to  pay  Q.'s.  not^^  iv  cas^.of 
default.    At  the  maturity  of  the  note  a  further  agreement,  signed^ 
by  the  three  parties  and  by  H.  was  made  for  an  extension  of  time 
'}    on  the  nntt  for  two  yeank     In  the  last  agreement  it  watf  stipu-'* 
'   lated  that  if  there  was  default  in  the  monthly  payment  of  interest 
the  entire  debt  should  thereupon  become  due^  and  the  land  held  in 
trust  should  be  sold  to  pay  the  note.     G.  made  default  ii)  the. 
'    monthly  payment  of  interest  in  January  of  what  T.  had  no  notico 
until  in  liay:  Held,  that  the  neglect  to  sell  the  property  held  in' 
trust  upon  such  default,  «s  provided  in  the  last  agi^ment^  d^^ 
charged  the  property  of  T.  from  all  liability  as  security .  for  Q^*9 ; 
debt. 

AioBTQAGED  Pbemises — ^LIABILITY  OF  PxjBCHASEB. — When  a  mortgagor 
sells  the  mortgaged  premises,  subject  to  the  lien  of  the  mortgacre, 
the  purchaser  does  not  become  personally  liable  t<>,'paiy  the  debt' 
of  the  mortgagee  unless  he  assumed  the  payment  thereof  at  the 
time  of  the  purchase. 

FoBBEABANCE  WILL  DlsCHABGE  SuBETY. — Forebearanpe  or  neglect  by  a 
creditor  to  sell  property  pledged  as  security  for  the  payment  'of 
A  debt  will  discharge  the  surety  from  liability  when  the  contract 
requires  diligence  and  promptitude  in  the  sale  of  the  property  so 
pledged. 

Appeal  from  Marion  County.    The  facts  are  stated  in  the 
opinion  of  the  court 

nUl,  Durham  &  Thompson  and  W.  H.  Effinger,  for  appel- 
lant: 

By  the  contract  of  August  19,  1874,  Teal  agreed  that  his 
property  so  mortgaged  should  be  liable   for   the   debt^ — with 
certain  restrictions  and  qualifications  hereafter  to  b^  more 
7  Oregon — 11 
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particularly  noticed — ^but  it  was  not  his  debt,  nor  the  debt 
of  his  property.  It  was  the  debt  of  Goldsmith,  and  Teal's 
property  stood  in  equity  chargeable,  not  as  the  principal 
fund,  but  as  a  secondary  fund  chargeable  with  a  debt  for 
which  Teal  had  received  no  consideration,  and  for  which 
Goldsmith's  mortgaged  property  and  Goldsmith  himself  were 
chargeable  primarily  and  as  principal.  This  liability  of 
Teal's  property,  in  the  nature  of  a  suretyship  for  Goldsmith's 
debt,  gave  Teal  all  the  rights  of  a  surety  with  respect  to  the 
enforcement  of  the  contract  or  the  discharge  of  the  property 
from  liability.  (Gahn  v.  Niemcietuies,  11  Wend.  312 ;  Verlie 
V.  Underwood,  18  Barb.  561 ;  Van  Horn  v.  Everson,  18  Id. 
626;  Bank  of  Albion  v.  Bums,  46  N.  Y.  170.) 

And  having  the  right  of  a  surety,  with  respect  to  his  prop- 
erty so  mortgaged,  he  had  the  right  to  have  his  property  dis- 
charged from  liability  unless  the  terms  of  the  contract  were 
strictly  followed.  Whatever  method  was  agreed  upon  by  the 
contract  for  enforcing  collection ;  whatever  obligations  the 
other  parties  took  upon  themselves  by  the  contract,  with  re- 
spect to  the  subjecting  of  his  property  to  this  debt,  they  were 
bound  to  pursue  in  all  substantial  respects ;  that  is,  they  were 
bound  to  perform  all  the  duties  they  owed  him,  or  his  prop- 
erty was  discharged.  (Miller  v,  Stewart,  9  Wheat.  681;  \ 
United  States  v.  Cheeseman,  3  Saw.  424 ;  Supervisors  v.  Otis, 
62  N.  Y.  88.) 

The  time  of  performance  by  Teal  could  not  be  changed. 
"If  an  obligee  does  an  act  to  change  the  time  of  performance 
by. a  surety,  without  his  consent,  he  will  be  disdiarged." 
(Baihbone  et  al,  v.  Warren,  10  Johns.  586 ;  Ludlow  v,  Sim- 
ond,  2  American  Decisions,  291;  2  Caines'  Cases,  1.) 

And  this  leads  to  the  next  question :  What  were  the  duties 
and  obligations  of  plaintiffs,  Walker  and  Hewitt,  toward  de- 
fendant Teal  under  the  contracts  ?  The  words  duty  and  obli- 
gation are  used  in  the  books  and  the  courts  as  exactly  synony- 
mous, so  far  as  concerns  the  question  of  the  discharge  of  a 
surety  by  departure  of  the  principal  creditor  from  the  terms 
of  the  contract;  that  is,  whatever  duty  the  creditor  owes,  by 
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the  express  or  legal  implication  of  the  contract,  to  one  stand- 
ing in  the  relation  of  surety,  whether  as  indorser,  guarantor, 
or  any  other  of  the  various  relations  embraced  imder  the  gen- 
eric term  surety,  he  is  under  obligation  to  perform  on  pain 
of  dischai^ng  the  surety,  or  the  property  which  gives  rise  to 
quasi  suretyship,  as  in  this  case,  from  all  liability.  Such  is 
the  obvious  import  of  the  decisions  above  cited. 

By  the  terms  of  the  contract  of  August  19, 1874,  it  was  ex- 
pressly stipulated  that  in  case  the  debt  should  be  thirty  days 
over  due,  Hewitt,  the  agent  and  trustee  of  Walker,  should  pro- 
ceed, **may  and  shall  proceed,**  to  advertise  and  sell  the  mort- 
gaged properly  in  a  manner  provided  by  the  contract,  which 
sale  should  be  on  thirty  days'  notice.  And  when  did  this 
debt  fall  duel  By  the  contract  of  August  19, 1874,  it  was  to 
be  due  absolutely  and  at  all  events  two  years  from  that  date, 
and  it  might,  at  the  option  of  Walker,  be  due  and  demandable 
at  any  time  on  twefnty  days*  default  by  Gbldsmith  in  the  pay- 
ment of  the  interest,  which  was  to  be  payable  monthly. 

By  the  contract  of  October  18,  1876,  the  time  when  the 
debt  was  to  fall  due  at  all  events  was  extended  for  a  period 
of  one  year  from  that  date,  in  case  the  interest  should  be  paid 
monthly  and  every  month,  but  making  the  whole  debt  abso-. 
lutely  due  upon  failure  of  Gk)ldsmith  to  pay  the  interest 
promptly  at  the  end  of  the  month.  By  this  contract  it  was  no 
longer  left  with  Walker,  or  Hewitt,  to  consider  the  debt  due 
or  not  due,  upon  failure  to  pay  the  interest  punctually.  That  ^ 
option  given  by  the  previous  contract  was  taken  away  by  the 
later  one,  and  a  single  default  in  payment  of  a  month's  inter- 
est, rendered  the  entire  debt  due  at  once.  That  was  no  longer 
at  the  option  of  any  of  the  parties.  It  was  fixed  by  the  con- 
tract And  by  the  same  contract  it  was  provided,  as  we  have 
stated  before,  that  the  provisions  of  the  previous  contract  were 
not  abrogated,  except  so  far  as  the  two  were  in  conflict.  There 
can  be  no  pretense  then  that  the  provisions  of  the  first  contract 
requiring  the  enforcement  of  the  debt  against  the  mortgaged 
property  immediately  after  the  debt  was  ''thirty  days  over- 
diiei''  was  annulled  by  the  subsequent  contract    On  this 
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point  there  is  nothing  that  can  be  construed  even  into  a  ocm- 
flict.  . 

But  it  is  admitted  that  there  was  default  of  payment  of  the 
interest  due  in  December  or  January,  1877,  thus  making  the 
whole  debt  due,  and  that  nothing  was  done  toward  carrying 
but  the  provisions  of  the  contract  with  respect  to  enforcing 
collection  against  the  mortgaged  premises,  at  the.  end  of  thirty 
days  or  at  any  time  afterwards.  The  commencement  of  this 
suit  was  the  first'step  of  any  kind  taken  by  the  creditor  or  his 
agent,  and  that  was  many  months  after  the  whole  debt 
was  due.  The  mere  forbearance  by  the  creditor  does  not  dis- 
charge the  surety.  But  that  rule  applies  only  where  the 
surety  has  not  contracted  for  diligen^.  In  this  case,  Teal 
specially  contracted  for  diligence,  as  shown  above,  and  went 
so  far  as  to  require  a  particular  method  to  be  pursued,  and 
tbat,  too,  a  summary  method  which  would  bring  the  matter  to 
a  crisis  and  enable  him  to  know  the  extent  of  his  loss,  and  in- 
demnify  himself  much  more  speedily  axid  surely  than  by  wait- 
ing for  a  judicial  foreclosure;  and  this  part  of  the  contract, 
this  stipulation  for  diligence,  being  entirely  disregarded,  the 
property  of  Teal  is  certainly  discharged  on  equitable  princi- 
ples, and  we  think  as  certainly  upon  authority.  (3  Leading 
Cases  in  Eq.  542 ;  Bank  of  Ireland  v.  Beresford,  6  Dow.  233 ; 
Roll  V.  Hadley,  2  A.  &  E.  758.) 

Where  the  surety  of  a  contractor  binds  himself  upon  the 
condition  that  the  owner  of  the  property  shall  pay  to  the  con- 
•tractor  seventy-five  per  cent,  of  cost  of  construction  as  the 
work  progresses,  and  the  remaining  twenty-five  per  cent  upon 
completion ;  if  the  owner  pays  more  during  construction  than 
the  seventy-five  per  cent,  it  discharges  the  surety.  {Bragg  v. 
Shain  et  al.,  49  Cal.  131.)  Sureties  on  a  bond  for  construct- 
ing a  canal  twenty  feet  in  depth,  are  discharged  if  a  canal 
eighteen  feet  is  accepted,  because  any  change  in  the  terms  of 
the  undertaking  of  a  surety  releases  him  from  liability. 
(United  States  v.  Corwine  et  al.,  1  Baird,  339.) 

Where  the  contract  of  suretyship  provided  that  a  mort- 
gage from  the  principal  should  be  given,  and  it  was  givim,  bat 
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not  recorded,  by  neglect  of  the  principal,  the  surety  was  held 
discharged,  though  recording  tlie  mortgage  would  have  been 
of  no  avail  by  reason  of  prior  liens,  (Atlanta  National  Ba/nk 
V.  Douglass,  51  Ga.  205.) 

Where  a  sure^  bound  himself  to  pay  money  to  be  found 
by  the  district  court,  and  that  court,  after  trial,  settled  the 
principles  of  the  case,  but  referred  it  to  a  master  to  be  ap- 
pointed by  the  common  pleas,  to  state  the  account  upon  the 
principles  decided  by  the  district  court  Held,  that  the 
surety  was  discharged,  because  of  the  departure  from  the 
terms  of  his  contract  (Smith  v.  Heusman,  30  Ohio  St 
662.) 

Where  any  alteration  has  been  agreed  upon  and  executed 
the  surety  is  held  discharged.  (The  recent  English  case  of 
Holme  V.  BransJciU,  38  L.  J.  Repts.  N.  S.  103.)  When  the 
creditor  and  principal  substitute  some  other  agreement  for 
the  one  originally  agreed  upon,  the  surety  is  discharged. 
(Mayhew  v.  Boyd,  5  Maryland,  102 ;  Oass  v.  Stinson,  3 
Sumner,  453;  Bingham  v.  Wentworth,  11  Gushing,  123; 
Bangs  A  Alcott  v.  Strong,  7  Hill,  250.) 

The  surety  can  not  be  bound  beyond  the  letter  of  his  con- 
tract (United  States  v.  Cheesman,  3  Sawyer,  424.)  Hewctt 
represented  Walker,  whose  interests  were  adverse  to  Teal's. 
Teal  reserved  no  power  over  the  property  or  the  proceedings, 
while  Walker,  being  the  creditor  for  whose  sole  benefit  the 
property  was  placed  in  Hewitt's  hands,  could  direct  the  pro- 
ceedings— could  speed  them  or  delay  them,  could  dischai^ 
the  debt,  extend  the  time,  readjust  the  entire  business;  in 
short,  could  do  with  the  whole  matter  as  he  might  choose, 
within  the  limits  of  the  contract,  with  no  responsibility  to  any 
one  but  himself  for  consequences.  This  grew  out  of  the  very 
nature  of  the  transaction.  But  it  may  be  asked,  were  the  du- 
ties of  Walker's  agent,  Hewett,  with  respect  to  diligence  and 
to  the  method  of  procedure,  so  specified  in  the  contract,  were 
those  duties  such  as  Teal  may  insist  upon  as  a  condition  of 
his  property  being  charged  ?  Had  he  been  a  personal  surety 
for  the  entire  debt  there  might  be  some  room  for  saying  that 
these  stipulations  imposed  no  duty  upon  him,  for  he  might  go 
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forward  at  onoe  and  pay  up  Ihe  debt^  and  by  proceeding  im« 
mediately  against  Goldsmith^  the  principal  debtor,  protect 
himself  as  perfectly  as  he  could  be  protected  by  diligence  on 
the  part  of  the  creditor.  That  is  the  principle  on  whidi  is 
founded  the  rule  that,  in  the  absence  of  a  contract  for  dili- 
gence, the  surety  is  not  discharged  by  mere  neglect  of  the 
creditor  to  sue.  But  Teal  was  not  a  surety  for  the  entire 
debt  Neither  had  he  undertaken  for  any  definite  part  of  it. 
How  much  he  was  to  be  damaged  by  his  properly  being  sub- 
jected to  payment,  could  only  be  asoertained  by  a  sale.  Till 
it  should  be  so  ascertained,  it  was  an  undetermined,  undeter- 
minable sum.  He  could  not  be  required  to  pay  the  entire 
debt^  in  order  to  protect  himself,  for  that  would  be  to  require 
him  to  assume  obligations  far  beyond  those  he  had  contracted, 
which  is  not  required  of  surety  in  any  case.  (Smith  v.  United 
Stcdes,  2  Wall.  235.)  A  pro  tanto  assignment,  by  way  of 
substitution  or  subrogation,  is  not  known  or  allowed.  (Oanr 
nett  V.  Blodgett,  39  N.  H.  150.)  Neither  could  he  tender  a 
certain  sum  in  discharge  of  his  obligation,  for  the  extent  of 
his  obligation  could  not  be  ascertained.  Neither  could  he  pro- 
ceed to  ascertain  the  amount  of  his  obligation  by  putting  his 
property  to  sale,  for  he  had  parted  with  the  legal  title  by  the 
trust  deed  to  Hiewett,  and  could  give  no  title  to  the  puz^ 
chaser. 

And  even  had  he  paid  such  a  portion  of  the  debt  as  would 
have  satisfied  Walker  and  procured  the  discharge  of  his  ynyp- 
erty,  the  amount  for  which  he  would  have  been  subrogated, 
would  still  have  been  open  to  legal  controversy,  whenever  ho 
might  seek  indemnity  or  reimbursement  from  Goldsmith.  An 
agreement  for  extension,  indorsed  on  the  note,  for  a  specified 
time  after  maturity,  if  executed,  discharges  the  surety. 
(Chute  V.  Potter,  37  Me.  102.) 

In  the  case  of  Huff  v.  Cole  et  al,,  45  Ind.  300,  the  princi- 
pal debtor  indorsed  on  the  note :  "I  hereby  agree  to  pay  ten 
per  cent  on  this  note  hereafter,  July  29,  1868,  M.  K  Cole." 
The  creditor  forebore  collection,  which  dischargsd  the  aoiety. 
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Gatlia,  Killin  &  Nicholas  and  E.  D.  Shattuch,  for  redpond- 
ents. 

The  appellant  Teal  olaima  exoneration  from  liability  on 
account  of  an  alleged  agreement  between  Walker  and  Gk>ld- 
smith  to  give  tBe  latter  time.  The  respondents  insist  that 
there  was  no  valid  or  bindiog  agreement  at  all  to  extend  the 
time;  that  the  most  that  can  be  found  from  the  testimony 
is  a  conditional  promise,  without  consideration  or  legal  ob^ 
ligation^  to  make  a  new  agreement  at  some  future  day,  which 
conditional  promise  never  had  any  effect  or  operation,  and  re- 
sulted in  no  new  agreement  whatever;  that  there  was  never  at 
any  time  any  act,  agreement  or  omission  on  their  part  that  in 
the  least  interfered  with  the  use  by  Teal  of  all  or  any  of  the 
remedies  known  to  the  law  for  his  protection ;  that  there  was 
na  act  of  theirs  or  of  either  of  them,  between  December  and 
August,  that  could  have  created  any  bar  or  abatement  to  any 
proceedings  on  their  part  to  collect  the  debt  Simpfe  passive- 
ness  and  fruitless  negotiations  were  all. 

The  allegations  of  negligence  in  not  recording  one  of  the 
deeds  from  Goldsmith  and  misappropriation  of  some  of  the 
land  are  not  proven,  and  if  they  were  the  facts  alleged,  if 
of  any  effect,  could  only  operate  to  reduce  the  liability  of 
Teal  pro  tanto.  (3  Leading  cases  in  Eq.  553 ;  citing  7  Leigh, 
135;  6  Smedes,  A.  M  24;  2  Harris,  297;  37  N.  Y.  606.) 
There  is  a  sufficient  consideration  expressed  in  the  agreement 
of  1876  for  Teal's  promise  to  pay  the  debt  as  well  as  for  the 
conveyance  of  the  additional  lands.  Walker  had  a  valid  claim 
and  lien  on  all  of  Teal's  lands  conveyed  in  1874,  and  a  per- 
fect right  to  proceed  immediately  to  subject  them  to  the  pay- 
ment of  his  demand.  Teal  promised  and  undertook,  along 
Avith  Goldsmith,  that  if  Walker  would  wait  one  year  longer 
the  debt  should  be  paid. 

"An  agreement"  like  this,  "to  forbeat  for  a  time  to  pro- 
ceed at  law  or  in  equity  to  enforce  a  well-founded  claim  is 
a  valid  consideration  for  a  promise."  (1  Parsons  Con.  444 ; 
Burge  on  Suretyship,  11.)  Like  an  indorser  for  value,  Teal 
became  as  to  Walker  a  principal  debtor.       (2  N.  Y.  852.) 
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"If  a  promise  to  pay  the  debt  of  another  be  founded  on  a 
new  and  distinct  consideration,  independent  of  the  debt 
and  one  moving  between  the  parties  to  the  new  promise,  it 
is.  not  a  case  within  the  statute,  and  the  point  is  too  clearly 
settled  to  be  questioned."  (Kent,  0.  J.,  in  Leonard  v. 
Underburgh,  8  Johns.  86;  2  Parsons  Con.  10.)  We  insist, 
then,  that  Teal  being  a  promisor  for  value  moving  to 
.himself,  none  of  his  defenses,  even  if  they  were  founded  in 
fact,  which  they  are  not,  could  avail  him.  He  made  the 
contract  of  1876  as  a  principal,  and  he  should  be  treated  as 
a  principal  in  the  matter  of  extension.  (2  N.  Y.  352 ;  3 
Leading  cases  in  Eq.  569;  6  Cowen,  484.)  But  if  it  be 
held  that  Teal,  by  the  contract  of  1876  and  the  acceptance 
of  the  deeds  in  April,  1877,  with  the  recitals  therein,  did  not 
become  bound  to  pay  Walker's  demand  except  as  a  surety, 
and  only  to  the  extent  of  the  land  conveyed,  he  is  still  bound 
that  far.  Nothing  has  occurred  which  exonerates  his  prop- 
erty from  liability. 

As  a  surety  he  had  a  right  at  all  times  to  be  able  to  pay 
the  debt  and  immediately  have  his  remedy  over  against 
Goldsmith,  and  as  long  as  this  right  is  preserved  the  surety 
is  held.  (Burge,  208.)  The  surety  may  also  in  equity,  as 
soon  as  the  debt  becomes  due  and  payable,  file  a  bill  to 
compel  payment  of  the  debt  by  the  principal,  in  order  to 
relieve  himself  or  his  property  from  liability.  (1  Leading 
Cases  in  Eq.  143;  1  Story's  Eq.  Jur.,  sec  327.)  So  long  as 
the  creditor  puts  no  obstacle  in  the  way  of  the  surety  en- 
forcing these  remedies,  either  before  or  after  payment,  he 
is  held.  (Creath's  Adm.  v.  Sims,  6  How.  192,  or  16  Curtis, 
353.) 

"Mere  passiveness  by  the  creditor  in  not  taking  proceed- 
ings  against  the  debtor  will  not,  in  the  absence  of  a  stipula- 
tion in  the  instrument  of  suretyship  rendering  activity  on 
his  part  necessary,  release  the  surety."  (3  Leading  Cases 
in  Eq.  542 ;  Creath's  Adm.  v.  Sims,  5  How.  192 ;  King  v. 
Baldwin,  2  Johns.  Ch.  554;  Story  Eq.  Jur.,  sec.  327.) 

It  is  ever  held  that  "the  surety  can  not  resist  a  suit  on 
the  contract,  -cither  at  law  or  in  equity,  on  the  ground  that 
the  creditor  has  omitted  to  take  measures  against  the  prin- 
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cipal,  after  request  to  do  so,  and  that  in  consequence  all  op- 
■  portunity  of  collecting  the  debt  frojn  the  principal  has  been 
lojat."  (King  v.  Baldwin^  2  Johns.  Ch.  554.)  And  this  is 
the  rule  in  a  majority  of  the  states  of  the  union.  (?  Eead- 
:  ing  Cases  in  Eq.  560.)  :But  thete  is  no  allegation  or  proof 
in  this  cas^  that  Teal  ever  requested  Walker  to  proceed  and 
collect. his  money. 

If  Teal  can  be  released  at  all,  then  it  must  be  by  some  ab- 

.    solute  and  valid  agreement  by  Walker  with  Gk>ldsmith  to 

;  extend  the  time  of  payment,  or  some  conditional  agreement, 

of  which  the  conditions  were  complied  with,  and  to  which 

Walker  became  bound  so  as  to  lose  or  have  suspended  his  right 

to  proceed  against  Goldsmith. 

Because  an  "agreement  to  wait,  without  consideration,  does 
not  discharge  the  drawer  of  a  bill,  because  the  acceptor  may, 
notwithstanding  such  agreement,  be  sued  at  any  time.'^  -.  (2 
Parsons  Con.  26;  Reynolds  v.  Wood,  5  Wend.  6t)5;  11  Id. 
312;  3  Paige,  629.) 

"An  agreement  with  the  principal  to  extend  the  time  of 
payment,  which  will  have  the  effect  to  discharge  his  sure- 
ties, must  be  an  agreement  which  the  principal  can  enforce 
as  a  binding  agreement  between  him  and  the  creditor,  and 
must  be  founded  upon  a  sufficient  consideration.  When  the 
creditor  agrees  to  give  time  of  payment  to  the  principal 
debtor,  in  consideration  that  he  will  pay  a  part  of  the  debt, 
when  the  whole  of  the  debt  is  payable  immediately,  or  that 
he  will  pay.  interest  on  the  debt,  such  agreement  is  founded 
on  an  insufficient  consideration  and  will  not  discharge  the 
surety.'^  (Vilas  v.  Jones,  1  Com.  286;  19  Wend.  887;  12 
Wheaton,  554;  3  Leading  Cases  in  Eq.  564;  McOann  v.  Mo 
Dermott,  13  N.  H.  528.) 

Teal's  acceptance  of  the  deeds  of  April,  1877,  .conveying 
Qoldsmiths  land  to  him  subject  to  the  indebtedness,  by  said 
note  evidenced,"  is  equivaknt,  as  we  contend,  to  a  stipula- 
tion that  the  deeds  were  made  "subject  to  the  payment"  of 
the  debt  referred  to,  which  implies  a  personal  obligation  for 
its  payment.  (1  Jones'  Mort.  749;  Hcdsey  v.  Reed,  9  Paige, 
446 ;  29  Barb,  524 ;  1  Hilliard's  Mortgages,  232  (ed.  of 
1853) ;  1  Sugden  on  Vendors,  226  (ed.  of  1845.) 
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The  note  and  contract  of  1874  recognize  fully  Walker's 
option  to  declare  the  whole  debt  due  for  twenty  days 
default  in  payment  of  interest  It  is  provided  that  "if 
there  be  default  in  the  payment  of  interest  for  the  per- 
iod of  twenty  days,  then  the  whole  sum,  principal  and  in- 
terest, shall,  at  the  option  of  the  holder  of  this  note,  be 
immediately  due  and  payable."  This  option  continued  after 
the  agreement  of  1876,  unless  it  was  taken  away  by  that 
agreement.  But  Teal  and  Goldsmith,  in  the  contract  of  1876, 
expressly  stipulated  that  "in  default  of  the  payment  of  said 
principal  sum  or  interest,  as  hereinbefore  specified,  the 
whole  of  said  principal  sum  and  the  then  accrued  interest 
shall  become  due  and  payable  as  provided  in  said  agree- 
ment of  August  19,  1874;"  and  Walker  in  the  same  agree- 
ment of  1876  expressly  reserved  his  option  by  providing  that 
"if  default  shall  be  made  in  the  monthly  payments  of  inters 
est  *  *  *  then  the  whole  of  said  principal  sum  with  in- 
terest thereon  accrued  *  ♦  ♦  shall  become  due  and  pay- 
able in  gold  coin  of  the  United  States  as  in  said  note  spec- 
ified." 

The  last  clause  of  the  contract  of  1876  also  dearly  indi- 
cates that  Walker's  option  continued  through  the  whole  year 
of  the  extension,  else  why  was  it  provided  "that  if  the  inter- 
est shall  be  promptly  paid,  etc.,  without  default,  for  a  per- 
iod of  one  year  from  the  date  hereof,  so  that  the  interest  shall 
at  that  time  all  be  paid,"  then  there  should  be  an  extension 
for  another  year?  But  if  Walker  had  no  option,  the  case 
is  simply  one  of  a  debt  due  twenty-first  of  January,  1877, 
and  a  forbearance  to  proceed  to  collect  or  sue  till  July,  and 
upon  the  authorities  cited  Teal  was  not  discharged  nor  his 
property  exonerated.  The  promise,  if  any,  to  wait  till  May 
before  collecting  interest  due,  waa  wholly  without  consider- 
ation, and  being  so  could  have  been  no  bar  or  obstruction  to 
proceedings  to  collect  the  very  day  it  was  made.  (5  Wall. 
600,  607;  12  Wheat  664.)  The  agreement  to  pay  the  in- 
terest in  May  was  no  consideration  for  the  alleged  agreement 
to  wait  until  May.  {Van  Allen  v.  Jones,  10  Bosworth, 
869.) 

The  alleged  agreement  of  twenty-seven  and  twenty-eight 
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March  (if  any)  to  renew  and  modify  the  terms  of  the  loan 
in  May  was  also  without  consideration,  and  was  conditional 
tiix>n  Qoldamith^s  paying  np  the  interest  and  the  making  of 
new  papers,  notes  and  mortgages  —  conditions  that  were 
never  performed  nor  offered  to  he  performed.  Such  a  state 
of  facts  can  not  dischai^  TeaL  (Brandt,  sec  323 ;  24  Vt 
293.)  A  promise  hy  a  debtor  keep  the  money  is  no  consid- 
eration for  a  promise  to  extend  time,  (Kellogg  v.  Olmstead, 
26  N.  Y.  189.)  In  this  case  Hewett  was  trustee  for  both 
parties  —  as  much  Teal's  agent  and  trustee  as  Walker's — 
and  there  could  be  no  exoneration  of  Teal's  property,  by  rea- 
son of  Hewett's  failure  tc  take  possession  and  sell,  unless 
Teal  and  Goldsmith  had  tendered  possession  and  demanded 
that  he  proceed  and  satisfy  the  debt,  and  Walker  prevented 
his  doing  so,  which  was  not  the  fact  in  this  case,  but  the  very 
contrary. 

By  the  Court,  Kelly,  C.  J. : 

On  the  nineteenth  day  of  August,  1874,  the  appellant,  R 
Goldsmitli,  borrowed  of  the  respcmdent  one  hundred  thou- 
sand dollars,  and  gave  his  promissory  note  therefor,  a  copy 
of  y^hich  is  set  out  in  the  agreement  of  the  parties  herein- 
after set  forth.  To  secure  the  payment  of  this  note,  the 
appellants,  Goldsmith  and  Teal,  and  their  wives,  executed 
certain  deeds  to  the  respondent,  Henry  Hewett,  conveying  a 
large  amount  of  land  to  him,  which  deeds  weie  absolute  upon 
their  face,  but  were,  in  fact,  trust  deeds,  and  the  condition 
and  terms  of  the  trust  were  defined  by  a  certain  instrument 
of  writing,  executed  at  the  same  time,  which  is  as  follows : 

"Whereas,  B.  Goldsmith,  of  the  city  of  Portland,  Oregon, 
has  borrowed  of  James  D.  Walker,  of  the  city  of  San  Fran- 
cisco, California,  the  sum  of  one  hundred  thousand  dollars, 
for  which  he  has  executed  his  promissory  note ;  and  th^  same 
with  this  instrument  and  with  the  deeds  hereinafter  men- 
tioned, are  to  be  delivered  contemporaneously,  and  take  effect 
at  the  same  time,  of  which  promissory  note  a  copy  is  in  let- 
ters and  figures  following,  to  wit: 
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"$100,000.  Portland,  Or^on,  August  19,  1874. 

"Two  years  after  date,  without  grace,  for  value  received, 
I  promise  to  pay  to  James  D.  Walker,  or  order,  one  hundred 
thousand  dollars,  with  interest  thereon  at  the  rate  of  one  per 
cent  per  month,  from  date,  till  paid.  Inteirest  to  be  paid 
monthly.  Principal  and  interest  to  be  paid  in  gold  coin  of 
the  United  States,  and  not  otherwise,  at  the  office  of  Falknor, 
Bell  &  Co.,  in  the  ci^  and  county  of  San  Francisco,  Califor- 
nia. And  if  there  be  default  in  the  payment  of  interest  for 
the  period  of  twenty  days,  then  the  whole  sum,  principal  and 
interest,  shall,  at  the  option  of  the  holder  of  this  note,  be  im- 
mediately due  and  payable ;  provided,  that  at  any  time  after 
one  year  from  date  before  maturity  of  this  note,  the  same  or 
any  installment  not  less  than  twenty  thousand  dollars^  ex- 
clusive of  interest,  may,  at  my  option,  be  paid  on  thirty  days' 
notice  to  the  holder. 

(Signed)  "B.  Goi-DSiaTH. 

"And,  whereas,  Joseph  Teal,  of  the  City  of  Portland,  Ore- 
gon, in  consideration  of  said  loan  and  the  advance  of  the  said 
one  hundred  thousand  dollars  by  said  Walker  to  said  Qold- 
smith,  has  agreed  to  become  surety  for  said  Ooldsmith  to  the 
extent  of  his,  said  TeaPs,  interest  and  estate  in  the  lands  here- 
inafter mentioned,  and  not  otherwise;  and  at  the  request  of 
said  Ooldsmith,  the  security  for  the  payment  of  said  money  is 
taken  by  said  Walker  in  the  form  of  trust  deeds,  or  deeds  with 
a  separate  declaration  of  trust  by  way  of  mortgage  instead  of 
mortgages  proper,  and  said  B.  Goldsmith  and  Emma,  his 
wife,  and  Joseph  Teal  and  Mary  E.  Teal,  his  wife,  as  parties 
of  the  first  part,  have  executed  to  Henry  Hewett,  of  the  city  of 
Portland,  Oregon,  as  party  of  the  second  part,  absolute  war- 
ranty deeds  upon  their  face,  as  follows :" 

[Here  follows  an  enumeration  of  the  deeds  executed,  and 
descriptions  of  the  land  conveyed  by  such  deeds.] 

"Now,  these  presents  made  by  Henry  Hewett>  aforesaid, 
party  of  the  first  part,  said  B.  Goldsnuth  and  Joseph  Teal, 
party  of  the  second  part,  and  said  James  D.  Walker,  party 
of  the  third  part,  witness:     That  said  parties,  in  OMisideia- 
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tion  of  the  prcaaises,  mutually  agree  and  dedaie  each  to  and 
with  each  as  Ifiollows,  to  wit: 

"1.  Said  Hewett  holds  the  legal  title  to  all  the  lands  in 
the  above^Dientioned  deeds  described^  in  trust,  and  to  the  uses 
herein  dedbred. 

"2L  Subject  to  the  legal  title  in  said  Hewett,  as  afore- 
said, said  Teal  and  Goldsmith,  or  Goldsmith  alone,  shall 
retain  «nd  have  possession  of  and  control  over  all  the  said 
landst;  and  enjoy  and  have,  without  account,  the  issues, 
rents,  and  profits  thereof,  until  such  time  as  the  promissory 
note  above-descrilbed  shall  become  ^due,  and  being  overdue 
shall  remain  thirty  days  unpaid,  and  upon  such  default  in 
payment  heing  made,  said  Goldsmith  and  Teal,  and  Gold- 
smith will  and  shall  on  demand,  peaceably  surrender 
to  said  Hewett  or  his  representatives  or  successors  in  said 
trust,  the  possession  of  all  said  lands,  and  every  par- 
^  thereof  to  he  by  him  disposed  of  as  herein  provided^ 
it  being  understood  and  agreed  that  imtil  and  up  to  the 
time  that  said  default  in  payment  of  said  note  shall  happen,, 
-and  possession  of  said  land  delivered  to  said  Hewett  or  his 
successor  in  trust,  the  said  Goldsmith  and  Teal,  and  Gold- 
smith will  and  shall  pay  all  taxes  of  every  sort  and  name,- 
and  all  assessments  and  public  charges  levied  on  or  becom*^ 
ing  a  Hen  oa  said  land,  and  that  if  they  fail  to  so  pay  in  du& 
time  such  taxes,  charges  and  assessments,  the  said  trustee 
may  pay  the  same,  and  whatever  sum  he  may  so  pay  shall 
be  added  to  the  principal  debt  against  B.  Goldsmith,  and 
be  repaid  with  interest  at  one  per  cent,  per  month,  from 
date  of  payment  out  of  said  lands,  and  be  deemed  as  lien 
thereon. 

"3.  If  the  above-recited  promissory  note,  and  the  inter- 
est thereon,  and  all  the  taxes,  charges  and  assessments  on 
said  land  be  duly  paid  by  said  Goldsmith  or  for  him,  tiien 
the  deeds  aforesaid  shall  be  deemed  void,  and  said  Hewett 
or  his  representatives  or  successors  in  trust  shall  reconvey 
all  said  lands  and  every  parcel  thereof  to  said  Teal  and 
Goldsmith,  or  said  Goldsmith,  or  their  representatives  enti- 
tled thereto.  But  if  the  said  Goldsmith  shall  fail  to  pay 
the  above  described  promissory  note  or  the  interest  thereon. 
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and  default  be  "made,  so  that  according  to  the  tenor  of  said 
note  the  same  shall  be  thirty  days  overdue,  then  said  Henry 
Hewett  or  his  successor  in  trust  may  and  shall  proceed  and 
take  possession  of  said  lands,  and  on  thirty  days'  notice  in 
writing  to  said  Teal  and  Goldsmith  and  Goldsmiith  or  said 
B. '  Goldsmith,  requiring  them  to  pay  said  debt  (including 
also  any  delinquent  taxes  or  any  taxes  paid  by  said  trustee 
as  hereinbefore  provided),  and  on  their  failure  so  to  pay, 
shall  sell  the  same  at  public  auction,  or  not  more  than  thirty 
days'  public  notice,  either  in  parcels  or  in  a  body  (that  is 
to  say,  the  Linn  county  lands  in  a  body  and  the  Polk  county 
and  Benton  county  lands  in  a 'body  or  in  parcels),  at  the 
option  of  said  trustee,  and  such  sale  shall  be  (if  made)  for 
cash,  and  the  party  of  the  third  part  may  at  his  option, 
being  the  highest  bidder,  become  and  be  the  purchaser, 
taking  and  applying  the  land  purchased  upon  and  in  satis- 
faction in  full  or  yro  tanto  of  the  debt  aforesaid ;  and 
said  parties  of  the  second  part  covenant  and  agree  Aat  if 
upon  such  sale  any  other  or  further  deed,  release  or  convey- 
ance by  them  or  either  of  them  may  be  necessary  to  convey 
their  interest  to  the  purchaser,  or  shall  be  demanded  by 
such  purchaser  to  quiet  his  title,  they  and  their  heirs  or  rep- 
resentatives will  and  shall  make,  execute  and  deliver  the 
said  deed,  release  or  conveyance,  at  their  own  cost  and 
charge.  It  is  expressly  understood,  however,  that  when 
sufficient  lands  have  been  sold  to  pay  said  debt  and  charges, 
the  residue  of  said  lands  remaining  in  the  name  of  said  trus- 
tee are  to  be  reconveyed  over  to  said  Teal  and  Gtoldsmith  or 
Groldsmith  alone,  as  the  right  may  be.  And  upon  sale  of  said 
lands  or  any  portion  of  them  the  said  trustee  is  to  dispose  of 
the  proceeds  of  sale  in  manner  following,  to  wit:  ♦  *  ♦ 
It  is  agreed  that  if  at  the  expiration  of  one  year  from  date 
hereof,  or  at  any  time  thereafter  before  the  maturity  of  said 
note,  said  Goldsmith  and  Teal  shall  desire  to  dispose  of  any 
portion  of  said  lands  so  as  to  make  a  payment  on  said  prin- 
cipal simi  in  said  promissory  note  named,  to  an  amount  not 
less  than  twenty  thousand  dollars,  the  trustee,  said  Henry 
Hewett,  or  his  successor   in  trust,   shall   so   dispoe   of  the 
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same  and  sell  it  at  prices  not  under  the  fair  and  seasonable 
valine  thereof,  at  private  sale,  to  wit:    *    *    *'* 

This  agreement  was  entered  into  August  19, 1874,  and  was 
signed  bj  Walker,  Eewett,  Goldsmith  and  Teal. 

On  the  eighteenth  day  of  October,  1876,  only  a  small 
porticm  of  the  debt  having  been  paid,  other  lands  were  oon- 
veyed  by  Goldsmith  and  Teal  and  their  wives  to  Hewett  as 
additional  security  for  the  debt,  and  a  second  agreement 
was  made  between  the  parties,  reciting  the  existing  agree- 
ment and  the  failure  of  Goldsmith  to  comply  therewith^  and 
that  Goldsmith  desired  an  extension  of  timie  fior  one  year, 
with  the  privilege  of  paying  the  interest  at  the  rate  of  one 
twelfth  of  ten  per  cent  per  annum^  monthly,  and  the 
remaining  two  twelfths  at  the  expiration  of  the  year ;  and 
the  fact  that  Gh>ldsmith  and  Teal,  as  further  and  additional 
security,  had  by  deeds  absolute  conveyed  .to  Hewett  other 
lands  described  to  be  held,  as  the  lands  already  conveyed 
were  held,  under  the  agreement  of  August  19,  1874,  and  for 
the  further  purposes  in  the  new  agreement  diereaf ter  named. 
It  was  provided  in  this  new  agreement  tihat  Goldsmith  should 
pay  the  interest  monthly,  and  the  principal  at  the  end  of 
the  year  as  above  recited.  It  was  further  provided  as  fol- 
lows : 

'The  parties  of  the  second  pa-rt,  in  consideration  of  the 
extension  of  the  time  of  the  payment  of  said  note  for  a 
period  of  one  year  from  the  date  hereof,  undertake  and 
agree  that  said  Goldsmith  will  promptly  pay  one  twelfth  of 
ten  per  cent  per  annum  of  the  interest  upon  the  unpaid 
principal  of  said  promissory  note,  each  and  every  month, 
and  at  the  end  of  the  year  he  will  pay  the  whole  of  said 
principal,  *  and  the  remaining  two  twelfths  of  the  interest 
specified  in  said  note  upon  said  principal  sum  of  ninety-six 
thousand  seven  hundred  and  fifty  dollars,  and  in  default  of 
the  payment  of  said  principal  sum  or  interest,  as  herein 
above  specified,  the  whole  of  said  principal  sum,  and 
the  then  accrued  interest,  shall  become  due  and  payable  as 
provided  in  said  agreement  of  August  19,  1874.  And, 
further,  if  suit  shall  be  instituted  for  the  collection  of  said 
money  or  any  portion  thereof,  that  he,  Goldsmith,  will  pay 


176  Walkeb  v.  Goldsmith.  [7  Oregon 

such  attorney  fee  for  instituting  such  suit  and  collecting 
such  nokmey,  as  the  court  may  adjudge  rieationable  as 
attorney's  fees  in  such  suit,  which  sum  may  be  added  t^ 
the  said. principal  sum  and  judgment  or  decree  may  be 
taken  therefor,  and  it  shall  become  a  part  of  said  principal 
debt  payable  in  gold  coin  of  the  United  States^  and  secured 
as  said  principal  debt  is  by  said  trust  deeds,  and  the  prop^ 
erty  therein  described,  and  conveyed  to  said  Henry  Hewett 
That  nothing  herein  contained  shall  be  so  construed  as  to 
prevent  or  prohibit  said  trustee  from  selling  said  land 
to  him  conveyed  as  provided  in  said  agreement  of  August  19, 
1874,  upon  the  default  of  the  payment  of  said  principal  sum 
and  interest,  as  herein  above  provided  that  the  same  shall 
be  paid. 

"That  said  party  of  the  third  part .  agrees  to  extend 
the  time  of  the  payment  of  said  principal  sum  of  ninety-six 
thousand  seven  hundred  and  fifty  dollars,  and  two  per  cent, 
thereoii,  for  a  period  of  one  year  frcxn  the  date  hereof,  or 
until  default  shall  be  made  in  the  monthly  payments  of  the 
interest  as  herein  above  specified  and  provided,  and  no 
longer;  but  if  default  shall  be  made  in  the  monthly  pay- 
ments of  interest,  as  herein  above  provided,  or  of  any  such 
payments,  then  the  whole  of  the  said  principal  sum,  with 
interest  thereon  accrued  at  the  time  of  sudi  default,  at  the 
rate  of  one  per  cent,  per  month  shall  become  due  and  pay- 
able in  gold  coin  of  the  United  States,  as  in  said  note  spe* 
cified  and  the  said  property  conveyed  to  said  Hewett  in  trust, 
and  nientioned  and  referred  to  in  said  agreement  of  August 
19, 1874,  and  said  property  herein  above  described  or  referred 
to  shall  be  sold  for  the  payment  thereof,  as  by  law  and  in 
said  agreement  provided,  and  for  the  payment  of  such  attor- 
ney fee  as  the  court  may  adjudge  reasonable  in  case  suit  shall 
be  instituted. 

"It  is  distinctly  understood  and  agreed  by  the  parties 
hereto  that  said  sum  of  ninety-six  thousand  seven  hundred 
and  fifty  dollars,  and  the  interest  to  accrue  thereon,  is  and 
shall  be  payable  only  in  gold  coin  of  the  United  States,  and 
that  none  of  the  security  heretofore  given  or  now  given  by 
said  Goldsmith  and  Teal  to    secure    the    payment    of  said 
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note  19  syrrendered  or  forfeited.  And,  further,  that  the 
agreement  of  August  19,  1874,  is  riot  aBHullfed,  vacated  or 
set  aside  by  the  execution  of  this  agreement,  excepting  in  so 
far  as  the  same  may  conflict  with  this  agreement;  in  all  other 
respects  the  two  instruments  are  to  be  taken  and  construed 
together.  It  is  farther  understood  and  agreed  that  if  the 
interest  ^11  be  promptly,  pai^  upon  the  principal  now  due 
upon  said  note,  as  herein  above  provided  and  agreed,  that 
said  interest  shall  be  paid,  without  default  for  a  period  of 
one  year  from  tte  date  hereof,  so  that  the  interest  shall  at 
that  tim^  all  be  paid,  then  the  term  for  the  payment  of  said 
note  (the  principal  thereof)  shall  be  extended  upon  the  same 
terms  and  conditions  for  a  period  of  another  year,  the  secur- 
ity for  the  payment  thereof  remaining  the  same.**   . 

The  monthly  interest  due  on  the  note  was  paid  up  until 
the  twenty-first  of  December,  1876,  but  default  was  made  in 
the  payment  of  interest  on  the   twenty-first   day   of   Janu- 
aiy,  1877.      Since  then  no  interest  has  been  paid.     There  is 
no  evidence  to  shcrw  that  Teal  was  ever  notified  of  the  fail- 
ure of  Goldsmith  to  pay  the  interest  due  on  the  note  until 
some  time  in  May,  1877.      In  January  or  February,  1877, 
at  San  Franciscoy  negotiations   were  entered   into   between 
Goldsmith  and  Hewett,  as  the  agent  of  Walker,  fdr  an  ex- 
tension of  .the  time  for  the  payment  of  the  debt,  or,  rather, 
for  renewing  the  loan  for  several  years  at  a  lower  rate  of 
interest.      Nothing,  however,  was  definitely  agreed  upon  at 
that  time,  and  the  matter  was  left'  open  for  further  consid- 
eration.     Goldsmith  having  returned  to  Portland,  negotia- 
tions for  an  extension  of  the  loan  were  resumed  by  telegraph 
on  the  twenty-seventh  day  of  March,  1877,  when  the  follow- 
ing correspondence  was  had : 

*ToETi*AND,  Oregow,  March  27,  1877. 
"To  James  D.  Walker,  Henry  Hewett,  agent,  San  Francisco, 
Cal.j  care  of  Faulkner,  Bell  &  Co. : 

"T£  you  will  delay  collection  of  interest  on  that  one  hun- 
dred thousand  dollar  loan  of  mine,  until  May  next,  I  will 
I>ay  it  up,  and  will  accept  your  proposed  modification  of  loan. 
If  this  is  satisfactory,  answer  immediately. 

^*B.  QoiJMSMrrH.'' 

7  Oregoa — 12 
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"Sait  Fbakcisoo,  March  27,  1877. 
''Kwttivad  at  Portiaad*  Oregon^  27,  1877,  8  p.  K. 

"To  B.  Goldsmith : 

"Walker  absent  to^ay — unless  urgent^  wait  mj  return  next 
steamer. 

"Hjsnbt  Hbwbtt. 

"10  collect  D.  R.  v." 

l'   *TosTLAifD,  Qbbqoit^  Mjtrch  28,  1877. 

"To  H.  Hewett,  care  Faulkner,  Bell  &  Co. : 

"It  is  necessary  and  of  importance  to  have  definite  an- 
swer within  two  days. 

*^.  Goldsmith." 

"San  FbAROisco,  28,  1877. 
"Beceived  at  Portland,  March  28,  1877,  1:57  P.  M. 

"To  B.  Goldsmith : 

'We  agree — payment  back  interest  "Mbj — ^then  renewing 
loan  installment  plan — seven  years — ^ten  per  cent — answer 
if  accepted. 

"J.  D.  Walkeb. 

"19  collect  W.  v.** 

Goldsmith  answered  this  last  telegram,  accepting  the  offer 
it  contained.  ^KTothiDg  further  was  done  until  after  the  first  of 
May,  when  Hewett  as  th^  agent  of  Walker,  notified  Gold- 
smith of  the  expiration  of  time  for  payment  of  interest  as 
follows: 

'Tortland,  May  4,  1877. 

"B.  Goldsmith,  Esq.,  Portland : 

"Dear  Sir: — When  in  San  Francisco,  we  agreed  to  wait» 
until  May,  for  the  back  interest  due  on  your  note  to  J.  D. 
Walker.  May  is  now  here  and  Mr.  Walker  instructs  mo  to 
collect  at  once  or  foreclose. 

"Referring  to  our  conversation  of  yesterday,  I  can  only  re- 
peat that,  from  present  appearances,  it  would  not  be  wise  for 
me  to  make  any  new  arrangement  regarding  the  Walker  loan ; 
but,  when  the  interest  is  kept  paid  up,  it  is  easy  to  arrange 
the  balance.    Yours  truly, 

"Henry  Hewett,  Agent.** 

Teal  was  not  a  party  to  these  negotiations  for  extension 
of  time,  And  was  not  cognizant  thereof.  On  the  seventeenth 
day  of  April,  1877,  Goldsmith  and  wife  by    deed  conveyed 
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to  Teal  all  their  interest  in  the  lands  which  they  held 
in  common.  This  deed  contains  a  fedtal  that  Teal  took  the 
said  lands  -  '^suBject  to  the  said  James  D.  Walker's  lien 
npon  them  fop  the  payment  of  the  promissory  note  afore- 
said, and  subject  to  the  indebtedness  by  the  said  note  evi- 
denced," 

Thus  matters  stood,  and  nothing  further  was  done  by  the 
respondents  until  the  twenty-sizth  day  of  September,  1877, 
when  this  suit  was  commenced  to  foreclose  the  lien  upon  the 
lands  conveyed  in  trust  to  Hewett  by  the  deeds  of  Goldsmith 
and  Teal  on  ihe  nineteenth  of  August,  1874,  and  eighteenth 
of  October,  1876. 

The  complaint,  in  addition  to  the  usual  allegations  in  a 
suit  to  foreclose  a  mortgage,  avers  that  Teal  became  person- 
ally liable,  under  the  agreement  of  October  18,  1876,  to  pay 
the  full  amount  of  Goldsmith's  indebtedness.  That  he  also 
became  liable  to  pay  the  same  by  his  acceptance  of  the  deed 
of  April  17,  1877,  from  Goldsmith  to  him  of  the  lands  con- 
veyed in  trust  to  Hewett. 

Goldsmith  filed  a  separate  answer,  raising  the  question  of 
the  reasonableness  of  the  daim  for  attorneys'  fees  and  charges 
of  the  trustees^ 

Teal  and  wife  file  a  separate  answer,  in  which  they  deny 
that  Teal  was  ever  personally  bound  as  surety  or  otherwise. 
They  aver  the  failure  and  neglect  of  Walker  and  Hewett  to 
proceed  according  to  the  terms  of  the  contracts  to  sell  the 
trust  property,  and  that  Teal  was  thereby  discharged  from 
his  liability  as  surety  for  Goldsmith.  They  further  aver  thai 
in  March,  1877,  Walker  and  Hewett  entered  into  an  agree- 
ment with  Goldsmith  without  his  (Teal's)  knowledge  oi 
consent,  whereby  the  time  for  the  payment  of  the  said  indebt* 
edness,  principal  and  interest,  was  extended  to  May,  1877, 
and  that  the  property  of  Teal  was  thereby  discharged  from 
all  liability  for  the  debt 

The  replication  denies  that  averments  set  forth  in  the  an- 
swer. These  are  all  the  points  in  the  pleadings  to  which 
we  think  it  necessary  to  refer. 

The  court  below  entered  a  decree  in  favor  of  the  respond- 
ent Walker  against  Goldsmith  for  one  hundred  and  eleven 
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thouBand  two:  hundred  kad  twentj-aeven  dollars  and  ninety- 
five  cents,  and  the  further  sum  of  two  thousand  five  hundred 
dollars  for  attorneys'  fees,  besides  costs.  And  further  de- 
creed that  the  land  of  (Toldsmitb  and  Teal  desmbed  in  the 
trust  deeds  be  sold  and  the  proceeds  applied  to  pay  the  above 
sums  found  to  be  due  from  Goldsmith  to  Walker. 

From  this  decree  both  parties  have  appealed  to  this  courL 
The  first  point  made  by  respondents  is  that  under  and  by 
virtue  of  the  agreement  of  October  18,  1876,  Teal  became 
personally  liable  to  pay  Qpldsmith's  debt  to  Walker.  In 
other  words,  that  he  then  ceased  to  .be  Iei  surety  and  became 
a  principal  equally  liable  with  Goldsmith  for  the  whole 
amount  due  to  Walker.  To  establish  this  personal  liability 
of  Teal,  the  respondeiits  rely  on  the  following  clause  of  the 
second  agreement  dated  October  18,  1876 :  'The  parties  of 
the  second  part,  in  consideration  of  the  extension  of  time  of 
the  payment  of  said  note  for  a  period  of  one  year  from  the 
date  hereof,  undertake  and  agree  that  said  Goldsmith  will 
promptly  pay  one  twelfth  of  ten  per  cent  per  annum  of  the 
interest  upon  the  unpaid  principal  of  said  promissory  note 
each  and  every  month,  and  hI  the  end  of  the  year  he  will  pay 
the  whole  of  said  principal,  and  the  remaining  two  twelfths 
of  the  interest  specified  in  said  note  upon  said  principal  sum 
of  ninety-six  thousand  seven  hundred  and  fifty  dollars."  We 
do  not  consider  that  Teal  incurred  any  personal  liability  to 
pay  Goldsmith's  debt  by  this  clause  in  the  agreement.  There 
is  no  promise  by  him  to  pay  anything;  and  the  parties  them- 
selves specify  in  the  same  sentence,  and  as  a  part  of  it,  what 
should  be  the  consequences  of  a  non-payment  by  Goldsmith, 
in  these  words :  "And  in  default  of  the  payment  of  the  said 
principal  sum,  or  interest  as  herein  above  specified,  the  whole 
of  said  principal  sum  and  the  then  accrued  interest  shall  be- 
come due  and  payable  as  provided  in  said  agreement  of  Au- 
gust 19,  1874." 

This  clause  in  the  agreement  is  simply  that  in  considera- 
tion of  the  extension  of  the  tiilne  for  payment.  Goldsmith 
and  Teal  promised,  not  thai  they,  but  that  Goldsmith  would 
pay  the  specified  interest  every  month  and  the  principal  at 
the  en4  of  the  year;  and  on  the  failure  of  Goldsmith  to  do 
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flo,  tbe  ivliofe  debt  should  become  due  according  to  tibe  terms 
of  the  former  agreement.  This,  xsertainly,  did  not  ci^ate 
any  personal  obligation  on  the  part  of  Teal  to  pay  anything. 
If  it  was  his  intention  to  become  personally  liable  for  Gold- 
smith's debt,  doubtless  it  would  have  been  so  expressed  in  the 
agreement 

On  the  seventeenth  day  of  April,  1877,  Gk>ldsmith  and 
wife  conveyed  to  Teal  all  their  interest  in  the  common  lands 
which  had  formerly  been  conveyed  in  trust  to  Hewett  This 
deed  contained  a  recital  that  Teal  ^^took  said  lands  subject 
to  said  James  D.  Walker's  lien  upon  them,  for  the  payment 
of  the  promissory  note,  aforesaid,  and  subject  to  the  indiebt- 
edness  by  said  note  evidenced.'*  It  is  now  insisted  by  re- 
spondents that  the  acceptance  of  this  deed  by  Teal  rendered 
him  personally  liable  to  pay  the  debt  of  Goldsmith.  This 
proposition  we  regard  as  untenable.  The  rule,  as  laid  down 
in  the  leading  authorities,  is  this:  "Where  one  who  has 
mortgaged  land  to  secure  a  debt  afterwards  sells  the  equity 
of  redemption  subject  to  the  lien  of  the  mortgage,  and  the 
purchaser  assumes  the  payment  of  the  mortgage  as  a  por- 
tion of  the  purchase-money,  the  latter  becomes  personally 
liable  for  the  payment  of  the  debt  of  the  former  to  the  holder 
of  the  mortgage  in  th%  first  instance."  (Halsey  v.  Reed, 
9  Paige,  446 ;  Marsh  v.  Pike,  10  Id.  595 ;  Bussdl  v.  Pistor, 
7  N.  Y.  171 ;  Trotter  v.  Hughes,  12  Id.  74;  StebUns  v.  Rail, 
29  Barbour,  524.) 

The  supreme  court  of  this  state  has,  in  effect,  adopted 
this  rule.  {Miles  v.  Miles,  6  Or.  268.)  The  recital  in 
Goldsmith's  deed  to  Teal  does  not  state  that  Teal  assumed 
the  payment  of  Walker's  debt,  nor  is  there  any  evidence  in 
the  case  tending  to  prove  that  fact  On  the  contrary,  the 
testimony  of  B.  Goldsmith  shows  that  the  consideration 
for  that  deed  was  not  the  payment  of  Walker's  debt,  but 
the  payment  of  some  other  notes  which  Teal  had  indorsed 
for  him.  We  now  come  to  consider  the  relations  of  Teal 
to  the  debt  upon  which  this  suit  is  founded,  and  the  nature 
and  extent  of  the  liability  of  his  property  conveyed  to 
Hewett  in  trust  for  the  payment  of  that  debt  Teal  was 
not  a  maker  of  the  note  to  Walker,  nor  was  he  a  guarantor 
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or  personal  surety  for  its  payment  In  the  words  of  the 
contract  of  August  19,  1874,  he  "agreed  to  become  surety  for 
said  Goldsmith  to  the  extent  of  his  interest  and  estate  in  the 
lands  described  in  the  deeds  hereinafter  mentioned,  and  not 
otherwise." 

This  liability  of  Teal's  property  in  the  nature  of  surety- 
ship for  Goldsmith's  debt  gave  him  all  the  rights  of  a  per- 
sonal surety  with  respect  to  the  enforcement  of  the  contract 
And  any  act  on  the  part  of  Walker  or  Hewett,  or  the  omis- 
sion to  perform  any  duty  or  obligation  by  them  which  would 
discharge  Teal  if  he  were  a  personal  surety,  will  equally  disr 
charge  his  property  from  liability.  (Brandt  on  Suretyship, 
sec.  21 ;  Vertie  v.  Underwood,  18  Barb.  661 ;  Van  Horn  v, 
Everson,  13  Id.  526 ;  Bank  of  Albion  v.  Bums,  46  N.  Y.  170 ; 
11  Wend.  312.) 

Teal  claims  that  Walker  and  Hewett  neglected  to  sell  the 
trust  property  conveyed  to  Hewett,  when  by  the  terms  of 
the  contract  he  was  required  to  do  so  within  a  specified 
time,  and  that  such  neglect  thereby  discharged  his  property 
from  all  liability  for  Gk>ldsmith's  debt  It  is  well  settled, 
as  a  general  rule,  that  the  mere  passive  delay  of  a  creditor 
in  proceeding  against  the  principal,  however  long  continued 
and  however  injurious  it  may  be  jfco  the  surety,  will  not  dis- 
diargp  the  surety.  But  to  this  rule  there  are  exceptions. 
If  there  be  a  stipulation  between  the  parties  that  the.  cred- 
itor is  on  default  to  sue  the  debtor  without  delay,  passive- 
ness  will  discharge  the  surety.  (The  Bank  of  Ireland  v. 
Beresford,  6  Dow.  233.)  So  where  the  defendant's  testator 
was  a  guarantor  for  the  value  of  coals  to  be  supplied  to  one 
N.  H.  on  condition  that  no  application  should  be  made  to 
the  surety  for  payment  'T>ut  on  the  failure  of  the  utmost 
efforts  and  legal  proceedings  'of  the  plaintiffs  to  obtain  pay- 
ment from  N.  H.' "  It  was  held  by  the  court  of  king's 
bench  that  where  the  plaintiffs  suffered  two  years  to  elapse 
before  bringing  suit  against  the  principal,  that  the  surety  was 
discharged. 

Lord  Denman,  delivering  the  opinion  of  the  court,  said: 
"The  agreement  virtually  is  (plainly  for  the  surety's  proteo- 
tion)  that  they,  the  plaintiffs,  shall  use  their  utmost  efforts 
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against  the  principal,  before  they  call  upon  tjhe  sorely. 
♦  ♦  ♦  And  we  cannot  hesitate  to  say  that  the  utmost  ef- 
forts were  never  made,  and  consequently  that  they  have  not 
performed  the  condition  imposed  upon  them,  which  was  made 
precedent  to  their  right  to  sue  on  the  guarantee."  {Hall  v, 
Hadley,  2  Adolph  &  Ellis,  768.)  "It  is  a  general  rule,  that 
if  the  condition,  known  to  the  creditor,  upon  which  the  surety 
agrees  to  become  bound,  is  not  complied  with,  the  surely  is 
dischaiged."  (Brandt  on  Suretyship,  etc,  sec.  360;  Dunr 
das  V.  Sterling,  4  Pa.  St.  73.) 

In  the  agreement  of  August  19,  1874,  it  was  stipulated, 
among  other  things,  as  follows:  ^^ut  if  the  said  Goldsmith 
shall  fail  to  pay  the  above-described  promissory  note  or  the 
interest  thereon,  and  default  be.  made  so  that  according  to 
the  tenor  of  said  note  the  same  shall  be  thirty  days  over- 
due, then  said  Henry  Hewett,  or  his  successor  in  trusty  may 
and  shall  proceed  and  take  possession  of  said  lands,  and  on 
thirty  days  notice  in  writing  to  said  Teal  and  Goldsmith  and 
Goldsmith  or  said  B.  Goldsmith,  requiring  them  to  pay  said 
debt,  including  also  any  delinquent  taxes  or  any  taxes  paid 
by  said  trustee  as  herein  before  provided,  and  on  their  failure 
so  to  pay,  shall  sell  the  same  at  public  auction  on  not  more 
than  thirty  days  public  notice,  either  in  parcels  or  in  a 
body." 

By  the  terms  of  the  note,  in  the  event  that  Goldsmith 
should  make  default  in  the  payment  of  the  interest  for 
twenty  days,  it  became  optional  with  Walker  to  have  the 
whole  amount  of  the  note  become  due  and  payable.  But  af- 
ter it  became  payable  by  the  lapse  of  two  years,  that  option 
was  gone.  As  it  became  due  on  the  nineteenth  day  of  Au- 
gust, 1876,  Hewett  was  required,  by  the  terms  of  the  con- 
tract, to  take  possession  of  the  lands  on  the  eighteenth  day 
of  September  following,  and  to  give  Goldsmith  and  Teal  no- 
tice to  pay  the  debt  on  or  before  the  eighteenth  day  of  Octo- 
ber, 1876,  and  in  case  of  failure  to  proceed  and  sell  the  lands 
within  thirty  days  following. 

On  that  day,  the  eighteenth  day  of  October,  1876,  the  par- 
ties entered  into  the  new  contract,  whereby  the  time  for  the 
payment  of  the  debt  was  extended  for  one  year  from  that 
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date,  In  case  the  interest  should  be  paid  every  jnanth,.but 
making  the  whole  debt  absolutely  due  upon  the  failure  of 
Goldsmith  to  pay  the  interest  promptly  at  the  end  of  each 
month. 

By  this  contract,  it  w^  no  longer  optional  with  Walker 
to  consider  the  debt  djie  or  not  due  upon  the  failure  to 
pay  the  interest  punctually.  That  option  given  by  the  first 
contract  was  taken  away  by  the  second,  and  a  default  in  the 
payment  of  a  month's  interest,  rendered  the  entire  debt  due 
at  once.  It  became  due  by  the  terms  of  the  contract,  and 
independent  of  the  will  of  the  parties.  And  in  that  case, 
the  second  contract  exacted  promptitude  in  the  sale  of  the 
lands  by  Hewett,  in  accordance  with  the  terms  and  provis- 
ions of  the  contract  of  August  19,  1874,  as  follows:  *^ut 
if  default  shall  be  made  in  the  monthly  payments  of  inte^ 
est,  as  herein  above  provided,  or  of  any  such  payments, 
then  the  whole  of  the  said  principal  sum,  with  interest 
thereon  accrued  at  the  time  of  such  default  at  the  rate  of 
one  per  cent,  per  month,  shall  become  due  and  payable  in 
gold  coin  of  the  United  States,  as  in  said  note  specified,  and 
the  said  property  conveyed  to  said  Hewett  in  trust,  and  men- 
tioned and  referred  to  in  said  agreement  of  August  19,  1874, 
and  of  said  property  herein  above  described  or  referred  to, 
shall  be  sold  for  the  payment  thereof,  as  by  law  and  in  said 
agreement  provided." 

Goldsmith  made  default  in  the  payment  of  interest,  on  the 
twenty-first  day  of  January,  1877,  and  on  that  day  the  whole 
debt  became  due  and  payable.  By  the  terms  of  the  agree- 
ments, Hewett  was  required  to  take  possession  of  all  the 
lands  when  the  debt  was  thirty  days  overdue,  that  is  on  the 
twentieth  day  of  February,  1877,  and  in  case  of  a  failure  of 
Goldsmith  and  Teal  to  pay  the  debt  after  thirty  days  notice 
to  them,  the  contract  enjoined  upon  him  the  duty  of  selling 
aU  the  lands  at  public  auction,  on  not  more  than  thirty  days 
notice,  after  the  failure  of  Goldsmith  and  Teal  to  comply 
with  the  requirements  of  the  notice.  In  other  words,  Mr. 
Hewett,  the  trustee,  was  required  to  sell  all  the  trust  lands 
within  ninety  days  after  the  twenty-first  day  of  January, 
1877.    This  is  not  like  a  case  of  mere  forbearance  to  enforce 
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the  payment  of  a  debt,  for  which  a  surety  is  liable.  Here 
the  terms  of  the  contract  prohibited  forbearance  and  require 
promptitude  in  the  collection  of  the  debt  In  this  case  Teal 
specially  contracted  for  diligence  in  the  sale  of  the  trust 
property.  This  was  one  of  the  conditions  upon  which  he 
pledged  his  lands  as  security  for  Goldsmith's  debt 

It  is  urged  by  the  counsel  for  respondents  that  when  de- 
fault was  made  by  Goldsmith  in  the  payment  of  interest. 
Teal  had  the  privilege  of  paying  the  debt  and  taking  an  as- 
signment of  the  note  from  Walker,  and  that  it  was  his  duty 
to  do  sOy  if  he  desired  no  forbearance  should  be  extended 
to  Goldsmith  in  the  sale  of  his  property^  That  undoubtedly 
would  be  so  in  ordinary  cases  of  suretyship,  where  the  surety 
is  under  obligation  to  pay  the  whole  demand  in  default  of 
payment  by  his  principal.  But  that  is  not  so  in  this  case. 
Teal  did  not  agree  to  become  surety  for  the  payment  of  the 
whole  debt,  and  to  impose  this  burden  upon  him  would  be 
unjust.  And  yet  he  could  not  obtain  possession  or  control  of 
the  note  without  payment  of  the  full  amount  to  Walker.  Teal 
had,  moreover,  placed  his  own  property  beyond  his  control 
by  conveying  it  to  Hewett  specially  to  pay  this  demand,  »and 
he  had  no  power  to  dispose  of  it  even  to  pay  the  debt  for 
which  it  was  pledged.  This  could  be  done  by  Hewett,  and 
by  him  alone,  and  only  in  the  manner  specified  in  the  agree- 
ment of  the  parties. 

It  is  urged  by  the  counsel  for  respondents,  that  Hewett,  as 
trustee,  was  as  much  the  agent  of  Teal  as  he  was  of  Walker, 
and  that  his  neglect  to  sell  the  property  was  as  much  chai^- 
able  to  the  one  as  to  the  other.  We  do  not  so  regard  it 
Hewett  directly  represented  Walker,  whose  interests  were  ad- 
verse to  those  of  Teal.  Teal  had  already  parted  with  his 
title  to  the  property,  and  could  no  longer  control  it  or  direct 
how  or  when  it  should  be  sold  by  the  trustee.  If,  instead, 
the  lands  had  been  mortgaged  directly  to  Walker,  with 
power  to  sell  the  same  at  public  auction  in  case  of  default 
in  the  payment  of  the  debt,  it  could  hardly  be  contended 
that  the  mortgagee  would  be  the  agent  of  the  mortgagor  in 
making  the  sale.  We  think  that  the  neglect  to  sell  the 
property  conveyed  to  the  trustee  within  the  time  prescribed 
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in  the  agreements  of  the  parties  discharged  the  property  of 
Teal  from  all  liability  as  security  for  the  debt  of  Goldsmith 
to  Walker ;  and  that  the  trustee,  Henry  Hewett,  should  re- 
convey  to  Joseph  Teal  all  the  lands  conveyed  to  him  by  Teal 
and  wife  on  the  nineteenth  day  of  August,  1874,  and  the 
eighteenth  day  of  October,  1876. 

Taking  this  view  of  the  case,  it  becomes  unneoessary  for 
us  to  decide  what  was  the  effect  of  the  contract  made  bv  tel- 
egraph  on  the  twenty-eighth  of  March,  1877,  between  Walker 
and  Goldsmith  as  to  the  extension  of  time  for  the  payment  of 
the  debt. 

The  decree  of  the  court  below  is  affirmed,  so  far  as  it  re- 
lates to  the  appellant,  B.  Goldsmith,  and  revoked  so  far  as 
it  directs  a  sale  of  the  lands  conveyed  by  Joseph  Teal  and 
wife  to  Henry  Hewett  on  August  19,  1874,  and  October  18, 
1876.  And  the  said  Henry  Hewett  is  hereby  directed  to 
reconvey  the  said  lands  to  said  Joseph  Teal  within  three 
months  from  the  date  of  this  decree,  upon  the  payment  by 
said  Teal  of  the  reesonable  fees  for  making  such  reconvey- 
ance. 


THE  STATE  OF  OREGON,  Respondent,  v.  ARCHIE 
BROWN,  Jointly  Indicted  With  JAS.  JOHNSON, 
and  JOS.  SWOARDS,  Appellant 

HOMicniE  IN  Commission  of  Kobbebt — Pubpose  to  Kili.. — ^A  homicide 
committed  in  the  perpetration  of  rape,  arson,  robbery,  or  burglary, 
18  under  section  606  of  the  criminal  code,  murder  in  the  first  de- 
gree. In  such  a  case  a  purpose  to  kill  is  incontrovertiblj  implied 
from  the  crime  in  which  the  person  committing  the  homicide  is 
engaged  at  the  time. 

Robbsbt,  when  Completed — Removal  of  Goods. — The  taking  of  goods, 
to  constitute  robbery,  is  not  necessarily  concluded  bo  as  to  com- 
plete the  crime,  by  the  removal  of  the  goods  beyond  the  presence  of 
the  owner,  and  to  constitute  a  killing  during  a  robbery  :t  is  not 
necessary  that  the  killing  should  be  committed  at  the  precise  place 
and  time  of  the  act  of  violence.  Three  persons  entered  a  store,  struck 
the  proprietor  blows  which  rendered  him  insensible,  took  the  eon* 
tents  of  his  safe  and  proceeded  up  the  street,  carrying  the  property 
with  them  upwards  of  three  blocks  of  two  hundred  feet  each,  where 
they  turned  and  fired  upon  a  person  who  was  endeavoring  to  pn- 


Jan.  1879]    Statk  of  OiEaoN  v.  Bboww.        187 

▼ent  their  escape  and  killed  a  boy:  Held^  that  the  removal  of  the 
property  having  been  continuous  and  uninterrupted,  the  killing 
was  done  during  the  robbery. 
Ebrob — ^Whzn  Defendant  is  not  Pbejudiged. — ^Where  the  commission 
'  of  a  robbery  at  the  time  of  the  killing  was  relied  upcm  to  constitute 
the  homicide  murder  in  the  llist  degree,  the  court  charged  the 
jury  that  if  they  found  that  the  killing  took  place^  after  the  robbery 
was  completed,  the  defendant  should  be  acquitted:  Held,  that  such 
instruction  was  erroneous,  but  that  it  could  not  have  prejudiced 
the  defendant  in  any  of  his  substaatial  rights. 

Appeal  from  Multnomah  couBty.  The  facts  are  stated  in 
the  opinion  of  the  court 

W.  W.  Page,  and  Stott  &  Oearm,  for  appellant: 

To  constitute  murder  in  the  first  degree  in  this  state  it  is 
necessary  that  the  killing  be  purposely  done.  (Fonts  v.  State, 
8  Ohio  St.  98;  Rabbins  v.  State,  Id.  131,  173,  175,  190; 
Kain  v.  State,  Id.  307 ;  Eagan  v.  State,  10  Id.  459 ;  Id.  599 ; 
Johnson  v.  Com.,  24  Pa.  St  387,) 

The  court  charges  the  jury  that  where  the  killing  occurs 
in  the  perpetration  of  rape,  arson,  robbery  or  burglary,  a 
purpose  to  kiU  need  not  be  alleged  or  proved.  Is  such  a 
charge  consonant  with  the  statute  or  consistent  with  reason 
or  common  sense?  If  it  be,  then  is  our  statute  a  huge 
blunder,  and  our  claim  to  an  enlightened  administration  of 
justice  an  idle  vaunt  —  a  snare  to  lead  us  on  to  an  intermin- 
able series  of  cruel  mistakes.  Section  506  of  the  statute  is 
certainly  clear  enough,  of  itself,  to  show  that  a  purpose  to 
kill  is  one  of  the  essential  ingredients  of  murder  in  the  first 
degree.  But  if  it  were  not  so,  and  recognizing  the  rule 
that  an  antecedent  provision  of  a  statute  of  which  the  mean- 
ing may  be  doubtful,  is  often  best  explained  by  a  subsequent 
section  of  the  same  statute,  we  quote  sec.  511,  p.  407,  Crim. 
Code :  "If  any  person  shall,  in  the  commission  of  an  unlaw- 
ful act,  or  a  lawful  act  without  due  caution  or  circumspec- 
tion, involuntarily  kill  another,  such  person  shall  be  deemed 
guilty  of  manslaughter."  Is  this  section  entirely  a  nullity, 
or  does  it  mean  something?  Is  it  possible  that  rape,  arson, 
burglary  or  robbery  are  not  unlawful  acts  ?  Or  shall  we  be 
told  that  by  the  very  language  of  the  statute,  under  a  given 
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state  of  facts,  a  man  ia  guilty  of  murder  in  the  first  degree 
or  manslaughter,  as  it  may  suit  the  pleasure  of  the  prosecut- 
ing attorney  to  elect,  and  that  the  legislature  intended  that 
such  a  gross  absurdity  should  come  from  its  hands  t  -  Clearly 
so,  if  the  charge  of  the  court  in  this  case  is  to  be  sustained. 
If  it  was  intended  that  involuntary  killing  in  rape,  arson, 
robbery  or  burglary,  was  to  be  murder  in  the  first  degree, 
and  in  other  unlawful  acts  only  manslaughter,  why  did  not 
the  legislature  so  declare?  How  easy  it  would  have  been 
had  the  legislature  so  intended,  to  have  inserted  in  section 
511,  "except  the  cases  provided  for  in  the  first  section 
of  this  act."  Will  this  court  presume  that  the  legislature 
intended  to  trifle  with  so  grave  a  subject  to  such  an  extent 
that  the  highest  degree  of  criminal  homicide  could  not  b© 
distinguished  from  the  lowest?  Or  shall  we,  guided  by 
reason,  justice  and  humanity,  conclude  that  the  legislature 
really  meant  what  they  said,  and  before  a  man  can  be  de- 
creed to  suffer  the  extreme  penalty  of  the  law,  it  is  neces- 
sary that  a  purpose  to  kill  be  alleged  and  proved.  The 
theory  upon  which  this  instruction  was  given,  is,  that  the 
being  engaged  in  the  felony  supplies  both  malice  and  pur- 
pose to  kill.  But  this  is  a  wrong  assumption,  for  we  see  in 
section  619,  immediately  following,  that  the  being  engaged  in 
a  felony  supplies  only  the  malice  contemplated  in  the  statute. 
By  what  system  of  reason  in.'r  then  can  we  say  that  there  can, 
under  any  possible  circumstances,  be  a  murder  under  our 
statute,  without  a  purpose  to  kill.  We  are  aware  that  at 
common  law  such  was  the  case,  but  the  doctrines  then 
promulgated  were  applicable  to  a  day  and  age  that  is  past, 
and  have  long  since  been  swept  away  before  the  advancing 
waves  of  a  purer  and  more  humane  exposition  of  the  law 
which  has  followed. 

To  toll  the  jury  that  they  must  convict  of  murder  in  the 
first  degree  or  acquit,  was  actually  instructing  them  to  con- 
vict, and  every  possibility  of  convicting  of  the  second  degree 
or  of  manslaughter  was  at  once  taken  from  their  considera- 
tion. Although  the  robbery  might  have  been  completed, 
could  not  the  larceny  have  continued  ?  And  if  the  larceny 
was  still  continuing,  would  not  a  killing  in  the  c<mimission 
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of  lareeny  be  murder  in  the  .second  degree,  tmder:  onr  stat- 
ute? (Crim.  Code,  seca.  184,  607.)  There  is  no  robbery 
charged  in  the  indictment,  and  the  killing  is  not  alleged  to 
have  been  done  in  the  commission  of  a  robbery.  It  was, 
therefore,  error  to  charge  the  jury  that  the  indictment  charged 
the  killing  to  have  taken  place  during  the  eommeneem^it  of 
a  robbery.  We  submit  that  in  an  iifdictment  for  robbery^ 
npt  being  armed  with  a  dangerous  wea|)on,  under  our  statute 
it  is  necessary  to  state  that  the  taking  was  from  the  person  by 
force  and  violence.  (Crim.  Code,  sec  534,  p.  410.)  The 
indictment  iu  this  case  does  not  so  state,  but  contains  only 
what  might  be  used  as  a  definition  of  larceny  from  the  per- 
son* .  There  ip  violence  to  the  jpeniOQ  ixi  all  larcenies  from 
the  person,  but  there  must  be  the  additioiiid  ingreidient  of 
force  to  constitute  robbery.  '        ..: 

The  appejilant  requested  the  followipg  instruction :  "If 
you  believe,  from  the  evidence  in  this  case,  that  the  killing 
of  Louis  Joseph  occurted^  not  in  the  building  occupied  by 
Walter  O'Shea,  and  not  at  the  place  nor  in  the  building 
T^ere  the  property  mentioned  in  the  indictment  was  stolen, 
if  any  was  stolen,  but  that  such  killing  ooeurred  some  two  or 
three  blocks  removed  therefrom,  and  while  the.  defendant, 
Brown,  was  endeavoring  to  escape,  you  can  not  find  the  de< 
fendant  guilty  of  murder  in  the  first  degree.''  Which  in- 
struction the  court  refused  to  give.  This  was  error.  {Pe<^. 
pie  V.  Pool,  27  Cal.  582.) 

The  court  charged  the  jury  in  effect  that  the  robbery  would 
have  been  complete  had  the  gpods,  which  were  the  subject  of 
the  robbery,  been  thrown  away  or  concealed;  but  while  the 
goods  were  still  in  the  robber's  possession,  the  robbery  was 
continuing.  This  was  erroneous,  and  leads  directly  to  the 
conclusion  that  a  robber's  casting  away  goods,  showing  an  in- 
tention to  abandon  his  enterprise,  only  aggravates  the  offense 
and  makes  that  a  complete  robbery,  which  but  for  such  act 
would  be  only  an  attempt  to  commit  robbery.  Again,  if 
this  be  the  law,  when  does  the  robbery  end  for  the  purposes 
of  prosecuting  for  it.  Suppose  there  had  been  no  killing  in 
this  case,  and  the  parties  had  been  arrested  on  the  comer  of 
Third  and  Morrison.     Upon  an  indictment  against  them  for 
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robbeiy,  admitting  the  facts  proven  by  the  fitate,  would  not  a 
jury  be  justified  in  finding  tbem  guilly  of  a  completed  rob- 
bery ?  And  if  the  robbery  was  complete  for  the  purpose  of 
prosecuting  those  engaged  in  it,  why  should  it  not  be  complete 
to  avail  the  defendant  in  tiiis  case  }  Then  suppose  the  par- 
ties had  separated  in  making  their  escape,  and  each  carried 
a  portion  of  the  plunder,  and  Brown  had  run  out  into  Wash- 
ington  county,  Swoards  into  Clackamas,  and  Johnson  into  Col- 
umbia, into  each  of  which  counties  they  could  have  got  into 
in  a  short  time;  and  suppose  further  that  Johnson  had  acci- 
dentally discharged  his  pistol  in  Columbia  county,  and  un- 
intentionally killed*  a  human  being,  would  Brown  and 
Swoards  each  be  guilty  of  murder  in  the  first  degree  for  this  t 
It  would  hardly  be  contended  that  such  a  conviotian  would 
be  right,  and  yet,  under  the  view  of  the  law  as  given  to  the 
jury  in  this  case,  no  other  conclusion  could  be  arrived 
at 

Bobbery,  both  at  common  law  and  under  the  statute,  is 
treated  as  a  crime  against  the  person;  larceny  as  a  crime 
against  the  property.  How,  then,  can  it  be  said  that  rob- 
bery follows  the  property,  and  not  the  person  ?  The  foroe 
and  violence  or  assualt,  or  the  putting  in  fear  of  force  and 
violence,  or  assault,  must  be  to  the  person  and  not  to  the 
property ;  and  the  parties  defendant  once  having  got  beyond 
the  presence  of  the  person,  having  reached  such  a  distance 
that  the  force  and  violence  could  be  no  longer  used  nor  feared, 
this  constituent  element  of  robbery  no  longer  existed;  they 
were  neither  assaulting  nor  putting  iv  fear  of  assault,  and 
consequently  were  not  engaged  in  the  commission  of  a  rob- 
bery, although  the  larceny  still  continued.  (2  Arch.  Crim- 
inal Practice  and  Pleading,  1288,  1289,  1291,  1292,  1297, 
1301.)  In  a  capital  case,  where  there  is  error  shown,  it  will 
be  presumed  to  have  injured  the  defendant  unless  the  con- 
trary is  clearly  shown,     (47  Cal.  103.) 

/•  F.  Caples,  District  Attorney,  and  M.  F.  MttOcey,  for  the 
state: 

The  first  objection  is  raised  on  the  demurrer  to  the  in* 
dictment.      It  is  insisted  that  it  does  not  state  facts  auffi- 
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dent  to  oonstitute  a  crime,  because  it  doee  not  allege  a  pur- 
pose on  ihe  part  of  the  defendants  to  take  the  life  of  Louis 
Joseph}  the  person  killed.  In  answer  to  this  objection  we 
have  to  say :  That  the  indictment  conforms  to  the  require- 
ments of  chapter  8  of  the  Criminal  Code  of  this  state.  It 
was  framed  after  form  No.  2  of  the  appendix  and  fulfilb 
every  requirement  of  section  71,  and  is  sufficient  under  the 
code.  (Form  Na  2  of  Appendix  Code,  467 ;  State  v»  Dodson, 
4  Or.  64.) 

But  it  is  not  necessary  to  allege  or  prove  a  purpose  to  take 
life  in  a  case  like  this,  where  it  is  alleged  that  the  homicide 
was  committed  in  the  perpetration  of  a  robbery.  It  is  mur- 
der in  the  first  degree  without  the  allegation  of  purpose 
or  of  deliberate  and  premeditated  malice.  Every  evil 
intent  and  purpose  in  one  engaged  in  such  high  crime  is  laid 
implied.  (Crim.  Code,  p.  457,  sec  787;  Wharton  on  Hom- 
icide, sec.  183 ;  53  Ind.  412 ;  People  v.  Yasquez,  49  CaL  560  j 
6  Am.  Eep.  533 ;  State  v.  Oarraud,  6  Or.  216.) 

But  the  indictment  is  not  liable  to  the  objection  that  it 
does  not  allege  a  purpose  to  take  human  life.  It  does 
allege  a  purpose  to  take  the  life  of  Sprague,  not  in  the 
exact  words  of  the  statute,  but  in  words  conveying  the  same 
meaning.  Section  79,  page  350,  of  the  Criminal  Code,  pro- 
vides that  ^'words  used  in  the  statute  to  define  a  crime  need 
not  be  strictly  pursued  in  the  indictment^  but  other  words 
conveying  the  same  meaning  may  be  used."  The  indict- 
ment alleges  that  the  defendants  ^'maliciously  assaulted 
Daniel  Sprague,  with  intent  then  and  there  to  kill  and  mur- 
der him,*'  and  by  the  same  act  killed  and  murdered  Louis 
Joseph.  This  clearly  shows  that  the  act  was  one  of  inten- 
tion and  purpose,  and  not  the  result  of  misadventure  and 
accident.  If  they  intended  to  kill  Sprague,  and  assaulted 
him  with  a  dangerous  weapon  with  such  intent  while  en- 
gaged in  the  perpetration  of  a  robbery,  every  other  evil  pur- 
pose and  intent  is  implied  in  the  killing  of  Louis  Joseph, 
and  it  is  murder.  At  common  law  it  would  be  murder;  it 
is  nothing  less  under  our  statute.  (Wharton  on  Homicide, 
sec  184.) 

Where  there  is  a  taking  by  violence  thd  violenoe  follows 
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the  act  of  talcing  until  it  is  completed.  O'Sbea  having 
been  rendered  insensible  by  the  blowB  of  the  robbers  prior 
to  the  taking,  the  act  of  tkking,  while  he  eo  continued  to  be 
insensible,  is  presumed  to  have  been  a  taking  by  .violence, 
since  it  was  a  taking  in  consequence  of  the  violence  and  while 
the  effect  of  the  violence  was  continuing.  The  act  of  taking 
being  then  by  violence  necessarily  implies  that  the  entire  act 
of  taking  was  by  violence.  .        ' 

The  true  boundaries  of  the  robbeoy  are  limited  by  the 
acts  of  the  robbers.  These  acts  may  continue  through 
many  minutes.  They  are  not  limited  to  a  precise  time  or  a 
particular  spot.  The  robbery  continues  until  the  last  act 
of  the  robbery  is  completed — until,  in  other  words,  the  act 
of  taking  (the  "first  act  of  taking)  is  completed.  It  is  not 
practicable  to  assign  any  other  limits  to  the  crime.  It  is 
irrational  to  say  that  the  robbery  must  have  ended  when 
the  renioval  of  the  goods  had  continued  precisely  so  many 
inches  or  feet  rfrom  (yShea,  or  when  it  had  reached  the 
doorway  of  the  room  or  an  aperture  in  the  wall.  Neither 
the  act  of  carrying  away  nor  the  eflfect  of  the  violence  can 
have  any  such  limits.  Each  case  must  rest  upon  its  own 
circumstances,  and  the  circumstances  of  this  case  are  ex- 
ceptional. Had  this  been  a  case  where  the  robbers  struck 
or  violently  snatched  his  purse  from  O'Shea's  hand,  and 
having  then  made  away  with  it,  killed  a  person  two  or  three 
blocks  away,  while  O'Shea,  in  the  possession  of  his  usual 
faculties,  remained  at  the  place  where  the  act  of  violence 
was  done,  there  would  be  greater  force  in  the  position  of  coun- 
sel for  the  defendant  In  such  case  it  might  be  argued  that 
when  the  purse  was  removed  beyond  O'Shea^s  presence  he 
relinquished  it  by  not  making  pursuit,  and  that  the  robbers' 
possession  ceased  to  be  violent  and  was  complete.  But  in  the 
present  case  there  was  no  relinquishment  of  his  property  or 
of  pursuit  by  O'Shea.  The  violence  having  deprived  him 
of  his  capacity  to  act  was  in  fact  continuing  at  the  moment  of 
the  shooting. 

It  is  argued  that  the  consequence  of  this  doctrine  would 
be  to  make  it  possible  to  continue  a  robbery  into  another 
county,  and  to  a  distance    of    hundreds    of    miles^    which 
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ii^ould  be  absurd.  It  is  time  enough  to  deal  with  such 
cases  when  thej  arisen  It  is  possible,  however  improbable, 
that  a  county  boundary  line  may  run  through  the  middle  of 
a  room  in  one  part  of  which  there  may  be  a  violent  taking 
of  property  from  the  owner  and  a  removal  over  the  line  into 
the  other  part,  and  yet  the  owner's  presence  may  be  immer 
diate  all  the  time.  In  the  other  case  there  may  be  a  taking 
by  violence,  and  the  owner  refusing  to  part  with  his  property 
keep  continuously  in  sight  of  it  and  continuously  struggle  to 
regain  it,  while  the  robbers  are  proceeding  on  ther  way  with 
it  and  repelling  the  owner's  efforts  by  violence.  This  may 
continue  for  many  miles,  and  yet  it  will  scarcely  be  denied 
that  the  elements  of  the  crime  of  robbery  in  this  case  ^re  pres- 
ent all  the  while. 

In  this  case  the  instructions  of  the  court  precluded  the 
jury  from  finding  that  the  robbery  was  continuing  at  the 
time  of  the  shooting  unless  all  these  elements  of  the  crime 
were  present  The  jury  were  so  instructed  as  to  preclude 
them  from  finding  against  the  defendants  unless  they  found 
that  the  robbers  at  the  time  of  the  killing  were  in  the  same 
act  of  carrying  away  that  was  begun  in  O'Shea's  immediate 
presence,  that  tliere  had  been  no  interruption  or  delay,  no 
putting  down  of  the  goods,  no  intervention  of  another  act 
inconsistent  with  the  act  of  carrying  away;  that  the  carry- 
ing away  was  continuous  and  uninterrupted,  near  in  time 
and  very  near  to  the  place  where  the  act  was  begun ;  that  it 
was  the  same  act  of  carrying  which  the  act  of  violence  had 
given  the  opportunity  for;  that  they  were  engaged  at  the 
moment  in  the  furtherance  of  their  plan,  and  were  endeav- 
oring to  prevent  its  frustration.  And  further,  they  were  in- 
structed that  there  must  have  been  no  opportunity  to  secrete 
or  secure  the  fruits  of  the  robbery.  These  instructions  do  not 
admit  of  a  case  where  the  robbery  can  not  be  said  to  am- 
tinue  in  any  reasonable  view  of  it 

The  feloniously  and  violent  "taking"  that  was  commenced 

in  the  presence  of  O'Shea  and  continued  uninterruptedly  in 

his  absence,  away  from  him,  was  undoubtedly  a  portion  of 

the  res  gestae  and  occurred  during  the  criminal  enterprise 

and  in  furthering  its  object     (3  Greenleaf,  sec.  228;  Bissot 
7  Oregon — 13 
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V.  State,  53  Ind.  413 ;  Stocking  v.  State,  7  Id.  327 ;  Eevised 
Statutes  of  Indiana,  sec.  388 ;  2  East,  P.  C.  709 ;  1  Ross  on 
Crimes,  876;  State  v.  Pool,  27  Cal.  576.) 

The  question  in  this  case  involves  the  construction  of  sec- 
tion 506,  and  is  a  new  question  in  this  state.  We  claim  that 
the  section  should  be  construed  as  though  it  read :  If  any  peiv 
son  shall  purposely  and  of  deliberate  and  premeditated  mal- 
ice kill  another,  or  in  the  commission  or  attempt  to  commit 
any  rape,  arson,  robbery  or  burglary,  ''kill  another,"  such  per- 
son shall  be  deemed  guilty  of  murder  in  the  first  degree.  The 
words  'Tcill  another"  are  understood  after  the  word  "malice" 
in  the  second  line,  and  such  reading  evidently  conveys  the 
true  meaning  of  the  section  and  the  intention  of  the  legisla- 
ture. The  Indiana  statute,  which  is  similar  to  ours  was  so 
read  and  so  construed  by  the  supreme  court  of  that  state.  (Re- 
vised Statutes  of  Indiana,  sec  388 ;  Stocking  v.  State,  7  Ind. 
331.) 

The  riile  of  the  common  law  that  penal  statutes  are  to  be 
strictly  construed,  does  not  apply  to  the  code,  but  eadi  pro- 
vision is  to  be  construed  according  to  the  fair  import  of  its 
terms  and  with  a  view  to  effect  its  object  and  to  promote  jus- 
tice. (Crim.  Code,  sec.  787.)  To  say  that  "purposely"  qual- 
ifies every  clause  of  the  section  is  not  such  rendering  as  to 
give  a  fair  construction  of  the  sentence,  but  is  a  narrow, 
forced  and  unreasonable  rendering. 

How  can  deliberate  and  premeditated  malice  exist  in  the 
mind  without  a  purpose?  How  can  one  perpetrate  a  "de- 
liberate killing,"  or  a  "premeditated  killing,"  without  first 
willing  or  forming  a  purpose  to  kill  ?  How  can  "malice  ex- 
ist without  a  purpose  ?"  When  an  act  is  committed  with  de- 
liberate and  premeditated  violence,  can  it  be  said  that  it  waa 
not  intended  ?  Is  not  the  latter  necessarily  included  in  the 
former  t  Malice  implies  a  wish  or  desire  to  vex  and  annoy ; 
it  is  a  wicked  intention  to  do  an  injury.  Can  the  mind 
deliberately  and  premeditatedly  wish,  desire  and  intend  to 
do  a  criminal  act,  and  in  pursuance  of  such  motive 
commit  such  act  unintentionally  and  without  a  purpose  to 
commit  the  criminal  act?  This  would  be  absurd.  When 
then,  it  is  conceded,  as  it  is  in  the  case  cited  in  Bobbins  «. 
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• 
State,  8  Ohio  State  Keports,  177,  that  where  a  homicide  ia 

committed  in  the  perpetration  or  attempt  to  perpetrate  any 
rape,  arsan,  robbery  or  burglary,  "deliberate  and  premeditat- 
ed malice''  is  implied,  how  in  human  reason  can  it  be  said 
that  guilty  purpose  and  intention  are  not  implied  as  wellt 
(27  CaL  585,  586;  Am.  Grim.  Law,  5  ed.,  sec  1084.) 

By  the  Court,  Kxllt,  C*  J. : 

The  facts  of  this  case,  as  they  appear  in  the  bill  of  excep- 
tions, are  substantially  as  follows:  On  the  twenty-third  day 
of  August^  1878,  in  the  city  of  Portland^  the  defendant 
Brown,  in  company  with  the  co-defendants,  Johnson  and 
fiwoards,  entered  the  pawnshop  of  Walter  O'Siea,  locked  the 
door  behind  them,  knocked  O'Shea  senseless,  and  took  from 
his  safe,  near  where  O'Shea  was  assaulted,  the  articles  named 
in  the  indictment  These  were  put  into  a  valise,  and  with 
the  propertjT  in  their  possession  the  defendants  broke  oat  the 
bade  windows  of  the  pawni^p  and  made  their  escape  through 
an  adjoining  store  into  the  street  They  had  been  observed 
before  leaving  the  shop  and  were  pursued  by  Sprague,  a  con- 
stable, who  had  been  notified  of  the  robbery.  After  running 
four  blocks  of  two  hundred  feet  each,  and  across  two 
streets  of  sixty  feet  each,  pursued  by  the  constable,  they 
were  about  to  be  overtaken.  When  Sprague  was  within 
twenty-five  feet  of  them.  Brown  was  heard  to  say :  "Don't 
let  us  run ;  let  us  make  a  stand.''  The  defendants  then  all 
stopped,  turned  around  and  drew  their  revolvers.  Brown 
fired  at  Sprague.  The  pistol  ball  missed  him,  struck  the  side 
of  a  tree,  glanced  o£F,  and  killed  the  boy  Louis  Joseph.  After 
firing  this  shot  Brown  made  several  motions  as  though  he 
was  going  to  shoot  Sprague,  who  was  dodging  from  side  to  side 
of  the  tree  behind  which  he  was  standing  endeavoring  to  keep 
out  of  the  range  of  Brown's  pistol.  After  shooting  the 
boy  Joseph,  the  defendants  ran  across  the  street  where  a  deliv- 
-  ery  wagon  and  horse  were  standing,  got  into  the  wagon  with 
the  property  taken  from  O'Shea  and  drove  off,  Brown  driv- 
in  the  horse  and  having  a  pistol  on  the  seat  beside  him.  The 
defendants  did  not  know  that  Sprague  was  a  constable. 
The  defendants  were  afterwards  jointly  indicted  on  the 
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twenty-aecond  day  of  Octoberj  1878,  for  the  crime  of  mur^ 
der.    The  crime  is  charged  in  the  indictment  as  follows : 

^'Archie  Brown,  James  Johnson  and  Joe.  Swoards  are  ac- 
cused by  the  .grand  jury  of  the  county  of  .Multnomah,  by  this 
indictment,  of  the  crime  of  murder,  committed  as  follows: 
The  said  Archie  Brown,  James  Johnson  and  Jos.  Swoards, 
on  the  twenty-third  day  of  August,  a.  d.  1878,  in  the  county 
of  Multnomah  and  state  of  Oregon,  were  tiien  and  there  un- 
lawfully and  feloniously  engaged  in  the  commission  of  the 
crime  of  robbery,  by  then  and  there  feloniously  takings  steal* 
ing,  and  carrying  away  twenty-two  godd  watches  of  the  value 
of  eleven  hundred  dollars;  fourte^i  silver  watches  of  the 
value  of  one  hundred  and  forty  dollars;  two  hundred  fifty 
cent  pieces,  silver  coin  of  the  United  States ;  two  gold  watch 
chains  of  the  value  of  twenty  dollars ;  the  moneys  and  prop- 
erty of  Walter  O'Shea,  from  the  person  of  Walter  O'Shea 
and  against  his  willj  by  violence  to  his  person ;  and  the  said 
Archie  Brown,  James  Johnson  and  Jos.  Swoards,  while  then 
and  there  engaged  in  the  ammiission  of  such  rob- 
beiy,  maliciously,  unlawfully  and  feloniously  then,  and 
there  assaulted  Daniel  Sprague  with  a  pistol,  then 
and  there  charged  with  gunpowder  and  leaden  ball,  by 
shooting  at  him,  the  said  Sprague^  with  said  pistol,  with  in- 
tent, him,  the  said  Daniel  Sprague,  then  and  there  to  kill  and 
murder.  And  the  said  Archie  Brown,  James  Jdmson  and 
Jos.  Swoards  then  and  thet^  by  their  said  act  of  shooting  at 
said  Daniel  Spragae  as  aforesaid,  killed  and  murdered  Louis 
Joseph  by  then  and  there  shooting  him  with  said  pistol  so 
loaded  and  charged  with  gunpowder  and  leaden  ball  as  afore- 
said, contrary  to  the  statutes  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state  of  Oregon. 

"Dated  at  Portland,  in  the  county  aforesaid,  this  twenty- 
second  day  of  October,  1878. 

"J.  F.  Caplbs,  District  Attorney." 

On  the  twenty-eighth  of  October,   1878,   the    defendants 
demurred  to  the  indictment,  on  the  grounds: 
1.  That  it  charged  more  than  <me  offense; 
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2.  That  the  indietment  is  insu£5cieiit  in  law  to  constitute 
an  offense. 

The  demnirer  having  been  overruled,  the  defendant  Brown 
was  put  upon  his  trial  and  convicted  of  murder  in  the  first 
degree,  as  charged.  On  the  twenty-first  day  of  Novenaber, 
1878,  he  filed  his  motion  for  a  new  trial,  alleging: 

1.  Miaoonduct  and  irregularities  of  the  jury  that  occurred 
during  the  trial; 

2.  Insufficiency  of  the  evidence  to  justify  the  verdict, 
and  that  it  is  against  law: 

3.  Error  in  law  occurring  during  and  at  the  trial,  and  ex- 
cepted to  by  the  defendant 

The  motion  for  a  new  trial  was  overruled  by  the  court 
and  the  defendant  sentenced  to  be  hung.  From  this  judgment 
he  appeals  to  this  court  The  first  objection  is  raised  on  the 
demurrer  to  the  indictment  It  is  insisted  that  it  does  not 
state  facts  sufficient  to  constitute  a  crime,  because  it  does  not 
allege  a  purpose  on  the  part  of  the  defendant  to  take  the  life 
of  Louis  Joseph,  the  person  killed.  The  indictment  is  based 
on  section  506  of  the  Criminal  Code,  which  reads  as  follows : 
"If  any  person  shall  purposely  and  of  deliberate  and  pre- 
meditated malice,  or  in  the  commission  or  attempt  to  commit 
any  rape,  arson,  robbery  or  burglary,  kill  another,  such  per- 
son shall  be  deemed  guilty  of  murder  in  the  first  degree." 

It  is  insisted,  on  the  part  of  the  appellant^  that  the  in- 
dictment is  insufficient,  because  it  does  not  charge  that  the  de- 
fendant purposely  killed  Louis  Joseph  while  in  the  commis-  . 
sion  of  the  robbery.  The  case  of  Bobbins  v.  The  State,  8 
Ohio  State  E.  131,  is  referred  to  in  support  of  this  view. 
It  is  sufficient  for  us  to  say  that  while  the  statute  of  Ohio, 
defining  the  crime  of  murder,  is  somewhat  similar  to  our 
own,  yet  there  is  such  a  difference  between  them  as  to  war- 
rant us  in  saying  that  the  decision  in  that  case  is  not  in  point 
in  construing  the  statute  of  Oregon.  In  that  case  two 
out  of  the  five  judges  dissented  from  the  opinion  of  the  court 
upon  the  very  point  now  presented  for  consideration  and 
which    this    court    is    urged    to   ^dopt    The    reasons    ad- 
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duced  in  support  of  that  decision  are  nnsatisfaetoiy,  and  we 
decline  to  adopt  them  in  construing  our  own  statute. 

In  an  indictment  for  murder  in  the  first  degree  under  our 
code  it  is  necessary  to  allege  that  the  killing  was  done  pur- 
posely, and  of  deliberate  and  premeditated  malice,  except  in 
cases  where  the  killing  was  done  in  the  oommisaion  or 
attempt  to  commit  any  rape,  arson,  robbery  or  burglary,  in 
which  cases  it  is  not  necessary  to  allege  in  the  indictment 
that  the  killing  was  done  either  purposely  or  with  deliberate 
and  premeditated  malice.  The  meaning  of  the  section,  ac- 
cording to  grammatical  rules  of  construction,  is  as  though  it 
read  as  follows :  '^If  any  person  shall  purposely,  and  of  delib- 
erate and  premeditated  malice,  kill  another,  or  if  iany  person 
shall,  in  the  e<>mmission  or  attempt  to  commit  any  rape,  ar- 
son, robl^ry  or  burglary,  kill  another,  such  person  shall  be 
deemed  guilty  of  murder  in  the  first  degree.'^ 

When  a  homicide  takes  place  in  the  commission  of  a  rob- 
bery it  is  not  necessary,  in  order  to  constitute  murder  in  the 
first  degree,  that  the  one  perpetrating  it  should  purposely 
kill  the  person  slain,  and  where  purpose  is  not  required 
to  constitute  the  crime  it  need  not  be  alleged  in  the 
indictment. 

Section  71  of  the  Criminal  Code  declares  that  ''the  man- 
ner of  stating  the  act  constituting  the  crime^  as  set  forth  in 
the  appendix  to  this  code,  is  sufficient  in  all  cases  where  the 
forms  there  given  are  applicable.'' 

The  indictment  in  this  case  literally  conforms  to  the 
precedent  published  in  the  appendix  to  the  code.  (State  of 
Oregon  v.  Dodson,  4  Or.  64. )  And  we  hold  it  to  be  good  and 
sufficient  in  law. 

On  the  trial  of  this  cause,  and  during  the  impaneling  of 
the  jury,  the  following  proceeding  took  place,  as  appears 
from  the  bill  of  exceptions :  ''Chas.  Mitzner,  a  juror,  being 
called  to  sit  as  a  juror  on  the  above  entitled  case,  in  response 
to  questions  upon  the  voir  dire  touching  his  qualifications  to 
serve  as  such  juror,  answered,  among  other  things,  as  fol- 
lows: 'I  have  now  an  opinion  as  to  the  guilt  or  innocence 
of  this  defendant.  It  would  take  evidence  to  remove  such 
opinion  from  my  mind.'      Whet^upon    defendant^    by    his 
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oouBsel  duly  challeBged  said  juror  for  cause,  and  lihe  court 
propounded  the  following  question  to  said  juror:  'What  do 
you  mean  by  an  opinicm  that  would  take  evidence  to  remove  ? 
Do  you  mean  that  you  could  find  tliis  defendant  guilty  if 
no  evidence  at  all  were  introduced  V  To  which  question  by 
the  court  as  aforesaid,  the  said  juror  answered  as  follows: 
'Of  course,  if  the  evidence  should  be  different  from  what  I 
heard  it,  I  could  not  find  him  guilty/  The  juror  answered 
mi|ch  more  to  the  same  effect  as  that  stated  in  the  foregoing 
answer,  among  the  rest  that  he  had  no  fi^ed  opinion.  '  Where- 
upon the  court  overruled  defendant's  said  challenge  to  said 
juror,  to  which  question  by  the  court,  and  answer  from  said 
juror,  and  the  overruling  of  ^aid  challenge  the  said  defendant, 
by  his  counsel,  thjen  and  there  duly  excepted." 

It  is  now  insisted  that  the  circuit  court  erred  in  overrul- 
ing the  defendant's  challenge  to  the  juror.  Section  185,  page 
143,  of  the  code,  declares  that,  "a  challenge  for  actual  bias 
may  be  taken  for  the  cause  mentioned  in  the  second  subdi- 
vision of  section  183.  But  on  the  trial  of  such  challenge, 
although  it  should  appear  that  the  juror  challenged  has  form- 
ed or  expressed  an  opinion  upon  the  merits  of  the  cause  from 
what  he  may  have  heard  or  read,  such  opinion  shall  not  of  it- 
self be  sufficient  to  sustain  the  (Challenge,  but  the  court  must 
be  satisfied  from  all  the  circumstances,  that  the  juror  can  not 
disregard  such  opinion,  and  try  the  issue  impartially." 

It  is  very  questionable  whether  the  decision  of  the  court 
in  sustaining  or  overruling  the  challenge  for  actual  bias  in 
a  juror  is  the  subject  of  review  in  this  court.  We  are  in- 
clined to  think  it  is  a  matter  altogether  discretionary  with 
the  court,  after  taking  all  the  circumstances  into  considera- 
tion. As  this  point  was  not  argued,  we  do  not  decide  it  now. 
Certainly  it  can  not  be  considered  here,  unless  all  the  testi- 
mony be  preserved  which  the  court  had  or  heard  upon  the 
trial  of  the  challenge ;  and  it  appears  from  the  record  that 
this  was  not  done.  From  what  was  preserved  we  think  the 
challenge  was  properly  overruled. 

Tke  next  assignment  of  error  arises  under  the  bill  of  ex« 
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ceptions,  and  is  as  follows:  "The  regular  panel  of  jmors 
having  been  exhausted  before  a  jury  in  said  oase  could  be 
obtained,  the  court  ordered  a  special  yeniro  to  issu^  direct- 
ed to  the  body  of  the  county,  and  to  be  drawn  therefrom.  In 
pursuance  of  which  special  venire  so  issued  as  aforesaid,  the 
sheriff  summoned,  among  others,  one  Hosford,  who  upon  ex- 
amination made  by  the  defendant's  counsel  touching  his  qual- 
ifications to  serve  as  a  juror  in  said  (sise,  among  other  things^ 
answered  as  follows:  '1  was  present  in  the  court-room  this 
morning  during  the  drawing  of  jurors  in  this  case,  and  was 
summoned  immediately  after  adjournment  of  court  and  while 
I  was  on  the  court-house  steps;  am  not  on  the  regular  panel.* 
Said  juror  stated  that  he  was  a  farmer  and  resided  some 
miles  from  the  city.  Defendant,  by  his  counsel,  objected  to 
said  juror  on  the  ground  that  he  was  a  bystander,  and  not 
drawn  from  the  body  of  the  county,  in  accordance  with  the 
special  venire ;  and  thereupon  challenged  said  juror  for  cause. 
The  court  overruled  the  challenge,  and  defendant,  by  his  at- 
torneys, then  and  theie  to  such  overruling  of  such  chal- 
lenge duly  excepted/' 

Hosford  might  have  been  a  bystander  when  the  court  was 
in  session  in  the  morning,  but  after  adjournment  he  was  not* 
He  resided  some  miles  from*  Portland,  and  was  of  tibe  body 
of  the  county. 

The  next  assignment  of  error  arising  under  the  bill  of  ex- 
ceptions is  as  follows :  "On  Tuesday  morning,  after  the  com- 
ing in  of  court  and  jury,  the  court  announced  that  it  had  been 
brought  to  the  attention  of  the  court  that  there  had  been  mis- 
conduct on  the  part  of  some  of  the  jurors  during  the  morning, 
and  previous  to  the  meeting  of  court     That  it  had  be^i  re- 

m 

ported  to  the  court  that  one  of  the  jurors  had,  during  the 
morning,  and  against  the  order  of  the  court  in  that  respect, 
before  made  for  the  confinement  of  the  jury,  sepa- 
rated from  his  fellows  and  had  gone  out  of  the  jury  room  to 
the  stairs  leading  to  Ihe  lower  story  of  the  court-house,  and 
had  brought  a  newspaper  to  the  jury  room.  It  was  at  an 
early  hour,  about  half-past  eight  o'clock  a.  m.  when 
the    juror    did    this.    It    did    not    appear    that    he  saw  or 
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c(Hiv6rsed  with  any  person  wMle  so  out,  and  the  paper 
which  he  obtained  and  took  to  the  jury  room  was  the  Daily 
Standard  of  that  day,  a  copy  of  which  is  hereto  attached  and 
made  a  part  of  this  bill  of  exceptions.  The  court  thereupon 
inquired  of  the  jury  if  such  was  the  fact,  wh^i  the  jury  re- 
plied in  the  affirmatiye.  Whereupon  the  court  submitted  to 
counsel  for  the  defense  whether  they  would  go  on  and  try  the 
case  with  the  jurors  already  called  as  part  of  the  jury  i  Coun- 
sel for  the  defense  refused  to  waive  any  rights  in  the  premises 
to  afterwards,  or  at  that  time  avail  themselves,  representing 
defendant,  of  any  misconduct  on  the  part  of  the  jury ;  when 
the  court  offered  to  discharge  the  jury  and  draw  a  new  jury. 
Whereupon  counsel  for  the  defense  stated  that  they  would  ex- 
cept to  such  discharge  of  the  jury  by  the  courts  and  to  any 
order  calling  a  new  jury.  Upon  which,  at  the  request  of  coun- 
sel for  the  state,  the  court  allowed  the  jurors  to  sit,  and  the 
drawing  of  the  jury  was  continued  with  the  jurors  already 
drawn  as  part  of  the  jury  to  tiy  said  case.  To  all  of  which 
defendant,  b}%his  counsel,  then  and  there  duly  excepted." 

There  was  nothing  in  the  newspaper  referred  to  in  the  ex- 
ceptions in  r^ard  to  the  proceedings  in  the  court  in  the 
case  of  The  State  of  Oregon  v.  Brown,  except  the  following: 
"The  trial  of  Brown,  the  principal  murderer  in  the  O'Shea- 
Joseph  tragedy  was  called  in  the  circuit  court  The  after- 
noon was  consumed  in  marching  in  citizens  to  serve  as  jury- 
men, most  of  whom  were  quidcly  bounced."  We  can  not 
conceive  how  a  juryman  possessing  common  sense  could  be 
influenced  in  any  way,  either  for  or  against  the  defendant, 
by  reading  that  paragraph.  The  statute  says:  "Keither  a 
departure  from  the  form  or  mode  prescribed  by  this  code  in 
respect  to  any  pleadings  or  proceedings,  nor  any  error  or  mis- 
take tiierein  renders  it  invalid,  imless  it  has  actually  pre- 
judiced the  defendant  or  tend  to  his  prejudice  in  respect  to 
a  substantial  right"     (Grim.  Code,  362,   sec.  170.) 

We  see  nothing  improper  in  the  court  permitting  jurymen 
sitting  in  the  trial  of  a  criminal  cause  to  read  new&- 
papers  when  the  trial  is  not  progressing,  if  such  papers 
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contain  n6  testimony  or  oomnients  upon  the  case  whidi  tliej 
are  impaneled  io  try. 

When  the  testimony  in  the  case  was  all  before  the  jury,  the 
defendant,  by  his  counsel,  asked  the  court  to  instruct  the  jury 
as  follows:  "If  you  believe  from  the  testimony  in  this  case 
that  the  boy,  Louis  Joseph,  was  actually  killed  by  a  pistol 
shot  fired  by  the  defendant,  and  that  said  shot  was  fired,  not 
at  said  Louis  Joseph,  but  at  one  Daniel  Sprague,  and  that  the 
killing  of  said  Louis  Joseph  was  not  purposely  intended,  you 
can  not  find  the  defendant  guilty  of  murder  in  tibe  first  de- 
gree." We  hold  that  there  was  no  error  committed  by  the 
court  below  in  refusing  to  give  this  instruction.  The  de- 
fendant was  accused  in  the  indictment  of  having  killed  Louis 
Joseph  in  the  conunission  of  a  robbery,  and  if  the  evidence 
given  on  the  trial  satisfied  the  jury  beyond  a  reasonable  doubt 
that  such  was  the  fact,  then  no  purpose  or  intention  to  kill 
was  required  to  be  proven  in  order  to  constitute  murder  in 
the  first  degree.  The  instruction  asked  was  not  applicabte 
to  the  case,  and  was  properly  refused  by  the  couft 

The  next  two  instructions  asked  by  the  defendant's  coun- 
sel may  be  considered  together.  They  are  as  follows:  '*To 
constitute  murder  in  the  first  degree  in  this  state  it  is  neces- 
sary that  the  killing  be  purposely  done,"  and  "To  constitute 
murder  in  the  second  degree  in  this  state  it  is  necessary  that 
the  killing  be  purposely  done."  These  are  mere  abstract  prop- 
ositions without  any  reference  to  the  evidence  in  the  case,  and 
were  properly  refused  by  the  court.  (Shattuck  v.  Smith, 
5  Or.  125.)  The  defendant  then  asked  the  court  to  give  the 
jury  the  following  instructions:  "If  you  believe  from  the 
evidence  in  this  case  that  the  killing  of  Louis  Joseph  occurred 
not  in  the  building  occupied  by  Walter  O'Shea,  and  not  at  tho 
place  nor  in  the  building  where  the  property  mentioned  in  the 
indictment  was  stolen,  if  any  was  stolen,  but  that  such  kil- 
ling occurred  some  two  or  three  blocks  removed  therefrom, 
and  while  the  defendant  Brown  was  endeavoring  to  escape, 
you  can  not  find  the  defendant  guilty  of  murder  in  the  first 
degree."  "To  constitute  murder  in  the  first  d^ree,  the  unlaw- 
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fol  killmg  must  be  aooompanied  vrith  a  dear  intent  to  take 
life." 

* 

'^I  chaige  you  that  a  robbeiy  is  complete  when  the  goods 
which  are  the  subject  of  the  robbery  are  removed  from  the 
person  and  immediate  presence  and  control  of  the  party  rob* 
bed/^  "If,  trcaa  the  testimony  before  yon,  you  have  a  reason- 
able doubt  as  to  whether  defendant  fired  the  shot  which  killed 
Louis  Joseph,  or  as  to  whether  such  shot  was  fired  with  an 
intent  to  take  life,  or  prevent  pursuit^  you  can  not  find  the  de- 
fendant guilty  as  chai^ged/*  "If  you  believe  from  the  evi-  - 
dence  in  this  case  that  the  killing,  if  such  was  done,  was  oom- 
mitted  while  the  defendant  was  trying  to  get  away,  and  after 
the  robbery  was  committed,  you  can  not  find  the  defendant 
guilty  of  murder  in  the  first  degree." 

These  instructions  were  asked  by  the  defendant  and  re- 
fused by  the  court,  to  which  rulings  Hie  defendant  excepted. 

The  court,  in  its  general  charge  to  the  jury,  substantially 
passed  upon  the  questions  involved  in  these  several  instruo- 
tions  asked  by  the  defendant;  and  when  they  each  required 
a  modification  to  meet  the  views  of  the  courts  it  had  a  right 
to  refuse  to  give  them  io  the  jury,  and  to  give  them  as  mod- 
ified and  explained  by  the  court 

The  charge  to  the  jury  was  in  writing,  and  the  defendant 
excepted  to  the  whole  of  it.  We,  therefore,  consider  to- 
gether atke  instructions  asked  and  the  charge  given  and  except- 
ed to.  Together  they  jMreeent  the  great  question  whether  the 
case  was  properly  or  improperly  submitted  to  the  jury  for 
their  consideration.  As  the  entire  charge  of  the  court  to  the 
juiy  was  excepted  to,  we  here  present  it,  except  some  imma- 
terial portions^  so  that  it  and  the  instructions  asked  may  be 
considered  together.    It  is  as  follows : 

"Under  our  oode  you  may,  in  a  case  like  this,  find  the  de- 
fendant not  guilty,  guilty  of  murder  in  the  first  degriee,  of 
murd-er  in  the  second  degree,  or  of  manslaughter. 

"Murder  in  the  first  degree  is  where  one  purposely,  and  of 
deliberate  and  premeditated  malice,  kills  another,  or  where 
onf\  while  in  the  commission  of,  or  in  the  attenlpt  to  commit 
rape,  arson,  robbery,  or  burglary,  kills  another. 
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"Murder  in  the  second  degree  is  where  a  person  purposely 
and  maliciouslyy  but  without  deliberation  or  premeditation^ 
or  in  the  oommission  or  attempt  to  commit  any  other  felony 
than  rape,  arson,  robbery  or  burglary,  kills  another,  or  where 
a  person  by  an  act  imminently  dangerous  to  others,  evinc- 
ing 'a  depraved  mind,  r^ardless  of  life,  although  without 
the  design  to  efiEect  the  death  of  any  particular  person, 
kills  another. 

"Manslaughter  is  where  a  person  without  malice,  express 
or  implied,  or  without  deliberation,  ux>on  a  sudden  heat  of 
passion  caused  by  a  strong  provocation,  kills  another,  or  where 
ft  person  in  the  commission  of  an  unlawful  act,  or  in  the  com- 
mission of  a  lawful  act,  without  due  caution  or  circumspec- 
tion, involuntarily  kills  another. 

"The  difference  between  murder  in  the  first  degree  and 
murder  in  the  second,  is  this :  There  must  be  deliberation, 
premeditation  and  malice  to  constitute  murder  in  the  first  de- 
gree, unless  the  killing  is  done  in  the  perpetration  of  a  rape, 
arson,  robbery,  or  burglary,  while  premeditation  and  deliber- 
ation are  not  necessary  to  constitute  murder  in  the  second 
degree;  but  where  the  ingredients  of  premeditation,  deliber- 
ation and  malice  are  all  wanting,  and  where  there  is  a  vol- 
ontary  killing  in  a  sudden  heat,  it  is  manslaughter. 

"Under  this  indictment  it  is  not  necessary  to  prove  ex- 
pressly either  a  purpose  to  kill,  or  deliberate  and  premedi- 
tated malice.  The  indictment  having  alleged  the  killing  in 
the  perpetration  of  a  robbery,  it  is  only  required  that  tiie  rob- 
bery and  the  killing,  in  the  manner  alleged  during  the  rob- 
bery, be  preven  to  make  out  the  case.  In  such  a  case,  and 
under  such  proof,  the  intent  to  kill  and  the  deliberate  and 
premeditated  malice  are  incontrovertibly  implied. 

"Robbery  is  the  felonious  taking  of  property  from  the  per- 
son of  another  by  force.  The  personal  possession  of  the  prop- 
erty by  the  party  robbed  may  be  actual  or  constructive. 
If  the  property  is  in  his  presence  and  control,  though  not 
on  his  person,  it  is  sufficient  If  a  man  knodcs  another  down 
and  takes  froln  him  property  so  in  his  presence  and  controly 
it  is  robbery.  This  is  the  well  established  rule  of  tho 
law.    There  must  be  an  actual    taking  and  carrying  away. 
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Such  actual  taking  and  carrying  away,  being  neoeBsary  to 
the  robbery,  is  a  part  of  the  robbery;  and  while  thoee  en- 
gaged in  the  criminal  enterprise  are  in  the  act  of  so  carry- 
ing away,  they  are  in  the  act  of  the  robbery.  But  ftuch 
carrying  away  nmat  be  from  the  person,  actual  or  con- 
structiye;  that  is,  it  muat  be  the  same  carrying  away  by 
which  the  goods  were  removed  from  the  immediate  presence 
of  the  owxter.  If  the  goods  are  left,  or  thrown  away,  or 
concealed,  and  afterwards  the  robbers  return  and  take 
them  up  and  carry  them  away,  this  is  a  new  asportation  or 
carrying  away  and  is  not  a  part  of  the  robbery.  If  there 
had  been  no  interruption  or  delay  in  the  removal,  no  putting 
down  of  the  goods,  no  intervention  of  another  act  incon- 
sistent with  the  carrying  away ;  if  the  removal  was  contin- 
uous, uninterrupted,  and  near  in  point  of  time  and  place 
to  the  act  of  violence ;  if  there  had  been  no  opportunity  to 
secrete  or  secure  the  fruits  of  the  robbery,  and  while  in  such 
act  of  carrying  they  shot  and  killed  a  person  in  the  manner 
alleged,  it  is  murder.  Mr.  Greenleaf ,  a  very  high  law  author- 
ity, speaking  upon  this  subject  of  robbery,  says:  It  is  suffi- 
cient if  it  be  proven  that  the  taking  by  the  robber  was  ac- 
tually begun  in  the  presence  of  the  parly  robbed,  though  it 
was  completed  in  his  absence.  The  taking  is  not  necessarily 
concluded  by  the  removal  of  the  goods  beyond  the  presence  of 
the  owner.  It  may  be  concluded  away  from,  and 
at  a  distance  from  his  presence.  It  has  been  con- 
tended in  this  case  that  unless  the  killing,  if  there  was  a  kil- 
ling, took  place  at  the  precise  time  and  place  of 
the  act  of  violence,  it  is  not  murder;  that  the  robbery 
was  completed  as  soon  as  there  was  any  removal  of  goods, 
at  the  time  of  the  violence.  I  direct  you  that  such  is  not 
the  law  applicable  in  this  case.  There  may  be  a  completed 
robbery  if  there  is  any  removal,  however  slight,  of  the  goods 
taken.  A  case  often  referred  to  in  the  law  books  illustrates 
this:  A  person  snatched  a  ring  from  the  ear  of  a  lady,  but 
befoie  he  entirely  withdrew  his  hand,  dropped  it  in  the  curls 
of  her  hair,  where  it  was  found.  It  was  held  that  there  was 
a  sufficient  carrying  away  or  asportation  to  make 
the    crime    complete.    But    in    this    ease    if    the    asporta- 
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tion  had  oontinned  further  the  robbery  would  not  have  con- 
tinued further.  The  preoise  point  at  which  the  crime  is  com- 
pleted must  vary  with  the  ciicomstanoes  of  each  case.  As 
already  stated,  the  canying  away  of  the  goods  or  property 
which  is  the  subject  of  the  robbery,  frran  the  person  of  the 
owner,  is  a  necessary  ingredient  in  the  crime.  It  is  a  part  of 
the  crime,  as  much  so  as  the  felonious  taking  or  the  violence. 
We  can  not^  with  rule  and  measure,  mark  the  exact  spot  where 
the  crime  is  completed,  as  we  would  distances  upon  the  hi^i- 
way,  nor  can  we  mark  the  precise  moment  of  its  completion 
upon  the  dial  plate.  Crime  is  not  a  matter  of  addition  or 
subtraction.  .  It  must  be  ascertained  by  the  intentkms  and 
conduct  of  the  persons  engaged  in  it,  by  the  objects  whidi  are 
disclosed  by  such  conduct,  and  by  their  act  in  canying  out 
these  objects. 

^^As  already  stated,  if  there  was  in  this  case  a  robbery,  as 
alleged,  and  if  those  engaged  in  the  robbery,  within  a  fsw 
minutes  of  the  act  of  violence,  and  very  near  the  place 
where  it  occurred,  were  still  engaged  in  or  continu- 
ing in  the  same  act  of  removing  or  carrying  away  that  was 
begun  in  CVShea's  presence,  and  for  which  it  was  the  object 
of  the  violence  to  afPord  an  opportunity;  if  there  had  been 
no  intervening  act  or  interruption  inconsistent  with  sach 
carrying  away,  and  if,  while  in  such  act,  and  in  furtherance 
of  it,  and  to  prevent  the  frustration  of  their  plan,  the  defend- 
ant, or  either  of  his  two  companions  (the  three  being  together, 
and  acting  in  concert  from  the  beginning),  deliberately  fired 
at  Sprague,  and  killed  Louis  Joseph,  it  is  murder  in  the  first 
degree. 

^'If  you  should  find  that  the  defendant  shot  at  Spraga^and 
killed  Joseph,  but  before  such  shooting  the  robbery  had  been 
completed,  the  defendant  should  be  acquitted  under  the  in- 
dictment It  having  been  alleged  that  while  in  the 
commission  of  the  robbery,  the  defendant  shot  at 
Sprague  with  intent  to  kiU  Sprague,  the  shooting  at  Sprague 
and  the  intent  to  kill  him  must  be  proved,  and  they  must  be 
proved  to  have  taken  place  before  the  completion  of  the  rob- 
bery. An  intent  to  commit  murder  is  conclusively  presumed 
from     the    deliberate    use    of    a    deadly    weapon    causing 
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death  within  a  year.  The  statute  so  provides.  So  that,  if 
you  find  that  the  defendant  made  use  of  a  deadly  weapon. 
against  Sprague,  resulting  in  the  death  of  the  boy  Joseph, 
within  a  year^  and  that  this  was  don^  before  the  robberyi  if 
there  was  a  robbery^  was  completed,  the  crime  is  made  out 
as  charged.'' 

It  is  daimed  by  the  defendant  that  the  crime  of  robbery 
charged  in  the  indictment  as  having*  been  oommitted  by 
Brown  and  his  oo-defendants  was  completed  when  the^  left 
the  pawn  shop  of  Walter  O'Shea,  and  that  tii^  subsequent  kil- 
ling of  Louis  Joseph,  three  or  four  blocks  away,  was  not  done 
in  the  commission  of  the  robbery ;  and  exception  is  taken  to 
that  part  of  the  charge  of  the  courts  which  reads  as  follows : 
'^To  constitute  robbery  thei-e  must  be  an  actual  taking  and 
carrying  away.  Such  actual  taking  and  carrying  away  being 
necessary  to  the  robbery,  and  while  those  engaged  in  the  crim- 
inal enterprise  are  in  the  act  of  so  carrying  away,  they  are  in 
the  act  of  robbery.  But  such  carrying  away  must  be  from  the 
person  actual  or  constructive;  that  is,  it  must  be  the  same 
carrying  away  or  asportation  by  which  the  goods  were  remov- 
ed from  the  immediate  presence  of  the  owner.  If  the  goods 
are  left  or  thrown  away,  or  concealed,  and  afterwards  the  rob- 
bers return  and  take  them  up  and  carry  them  away,  this  is  a 
new  asportation,  or  carrying  away,  and  is  not  a  part  of  the 
robbery.  If  there  had  been  no  interruption  or  delay  in  the 
removal,  no  putting  down  of  the  goods,  no  intervention  of 
another  act,  inconsistent  with  the  carrying  away;  if  the  re- 
moval was  continuous,  uninterrupted  and  near,  in  point  of 
time  and  place,  to  the  act  of  violence;  if  there  had  been  no  op- 
portunity to  secrete  or  secure  the  fruits  of  the  robbery,  and 
while  in  such  act  of  carrying,  they  shot  and  killed  a  person 
in  the  manner  alleged,  it  is  murder." 

The  defendant  admits  that  he  committed  a  robbery  in  the 
pawn  shop  of  O'Shea,  but  insists  that  the  crime  was  com- 
pleted when  he  and  his  co-defendants  forcibly  seized  the 
property  described  in  the  indictment,  and  being  completed, 
he  denies  that  the  killing  of  Joseph  was  done  in  the  commisr 
ftion  of  the  robbery.    We  do  not  assent  to  the  correctness  of 
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this  conclusion.  .  If  this  interpretation  be  given  to  that  part 
of  section  506  which  declares  that  any  person  who  kills  an- 
other in  the  commission  of  any  rape,  arson  or  robbery,  shall 
be  giiilty  of  murder,  then  the  statute  will  be  practically  nul- 
lified. If  this  construction  be  given  to  that  section,  then  a 
man  who  commits  a  rape  which  results  in  the  death  of  the 
woman,  will  insist  that  the  crime  having  been  perpetrated  be- 
fore his  victim  died,  he  did  not  kill  her  in  the  commission  of 
that  offenae,  and  therefore  he  could  not  lawfully  be  punished 
for  the  crime  of  murder  under  that  section  of  the  law.  When 
an  incendiary  appplies  his  torch  to  a  dwelling-house  and  sets 
it  on  fire,  he  has  conmiitted  the  crime  of  arson.  If  an  hour 
afterwards,  unknown  to  him,  a  human  being  ^ould  perish  in 
the  flames,  ought  the  perpetrator  of  the  deed  to  escape  being 
punished  as  a  murderer,  because  his  victim  was  burned  to 
death  after  the  house  was  aflame  ? 

The  burglary  is  complete  where  the  burglar,  with  intent  to 
commit  a  crime,  breaks  and  enters  a  dwelling-house  at  night. 
If  after  having  committed  the  crime,  by  entering  the  house, 
he  should  slay  the  owner  while  defending  his  property,  could 
he  escape  punishment  as  a  murderer  under  this  statute,  be- 
cause the  killing  took  place  after  the  breaking  into  the 
house? 

These  crimes  are  referred  to  to  show  what  would  be  the  ef- 
fect of  construing  the  statute  as  the  defendant  insists  it  ought 
to  be  construed  in  the  case  under  consideration.  Must  the 
killing  precede  the  commission  of  the  rape,  arson  or  burglary 
in  order  to  constitute  murder  under  that  part  of  the  section  ? 
If  so,  then  no  one  can  be  convicted  under  it,  for  the  killing 
never  takes  place  before  the  commission  of  either  of  those  of- 
fenses. 

When  a  person  takes  with  force  or  violence  the  goods  of 
another  from  his  person  or  presence  and  against  his  will,  he 
has  committed  robbery.  Or  to  use  the  more  exact  phraseology 
of  the  old  writers  upon  English  criminal  law,  "an  act  of  vio- 
lence constitutes  robbery,"  but  it  does  not  necessarily  com- 
plete the  crime.  It  constitutes  robbery  so  far  ss  to  render  the 
perpetrator  liable  to  conviction  for  it;  but  the  act  of  robbery 
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itself  may  be  prolonged  beyond  the  time  when  that  liabilitf 
is*fixed.  When  Brown  and  his  co-defendants  took  the  prop- 
erty by  force  from  the  person  or  presence  of  O'Shca,  they 
committed  the  crime  <rf*  robbery  so  far  as  to  render  themselves 
liable  to  punishment  for  it,  bnt  the  robbery  in  contemplation 
of  law  Was  not  complete  nntil  the  taking  and  carrying  away 
was  ended.  Tlae  asportation  of  the  goods  is  a  necessary  in- 
gredient of  the  robbery,  as  essential  to  complete  the  crime  as 
the  violence  to  Ute  owner,  or  as  the  seizure  itself.  And  while 
anything  remains  to  be  done  by  the  robbers  to  secure  com- 
plete control  over  the  property  taken  the  robbery  is  incoco- 
plete.  The  act  of  taking  and  canying  away  in  the  case  of 
Brown  and  his  co-defendants,  commenced  when  the  seizure 
was  made  in  the  pawn-shop  of  (yShea,  and  continued  until 
they  had  unmolested  d<»nini<m  over  the  property  whicA  they 
had  taken.  When  they  first  acquired  that  control  the  robbery 
was  ended,  and  not  before. 

From  the  statement  of  facts  in  the  bill  of  exceptions  we  are 
satisfied  that  the  asportation  was  one  continuous  act,  from  the 
violent  seizure  when  O^Shea  was  stricken  down  senseless,  un- 
til after  Louis  Joseph  was  killed.  There  was  no  cessation  in 
flight ;  no  casting  away  or  secreting  the  property ;  no  division 
of  the  spoils ;  no  disposition  to  relinquish  control  of  the  goods. 
But  on  the  contrary,  there  appeared  to  be  a  concerted  action 
to  keep  possession  of  them  and  to  defend  that  possession  even 
if  it  became  necessary  to  take  human  life  to  secure  it 

This  we  regard  as  the  fair  construction  to  be  put  upon 
section  506  of  the  criminal  code,  and  its  application  to  the 
case  of  the  defendant.  The  statute  is  to  be  construed  accord- 
ing to  the  fair  import  of  its  terms ;  and  not  according  to  the 
rule  of  the  common  law,  that  penal  statutes  must  be  construed 
strictly.  (Crim.  Code,  sec  767.)  It  is  the  same  construction 
as  that  which  the  supreme  court  of  Indiana  placed  upon  a 
statute  of  that  state  similar  to  our  own.  To  give  it  any  other 
consitmction  would,  as  has  already  been  stated,  practically 
nullify  that  clause*  of  section  606  and  render  it  almost  im- 
possible to  convict  any  one  of  murder  who  should  kill  another 
7  Oregon — 14 
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in  the  commissian  or  attempt^  U>  conunit  any  one  of  the 
crimes  enumerated. 

After  a  careful  consideration  of  this  important  point  we 
are  satisfied  that  there  wad  no  erzorin  that  part  of  the  charge 
to  the  jury  by  the  circuit  court 

There  is  an  itU^ation  of  error  in  the  charge  of  the  couit  to 
the  jury,  when  the  instruction  wae  as  follows:  ^^  you 
should  find  that  the  defendant  shot  at  Spragoe  and  killed 
Joseph,  but  before  such  shooting  the  robbery  had  been  com- 
mittedy  the  defendant  should  be  acquitted  under  the  indict- 
ment" In  giving  this  instruction  we  think  the  court  erred, 
but  it  was  an  error  in  favor  of  the  accused,*  and  could  not  pos- 
sibly prejudice  his  case  before  the  jury.  It  is  claimed,  by 
the  defendant^  that  this  instruction  left  it  optional  with  them 
only  to  convict  the  defendant  of  murder  in  the  first  degree,  or 
to  acquit  him  altogether* 

We  do  not  so  regard  it  The  court  had,  in  a  former  part 
of  its  charge  to  the  jury,  said  to  them :  'Hinder  our  code  you 
may  find  the  defendant  not  guilty,  guilty  of  murder  in  the 
first  degree,  of  murder  in  the  second  degree,  or  of  man- 
slaughter." It  was  an  error  that  worked  no  prejudice  to  any 
substantial  right  of  the  defendant,  and  under  section  170  of 
the  crimiilal  code,  is  not  such  a  one  as  to  require  a  reversal 
of  the  judgment  of  the  court  below. 

Having  given  this  case  the  full  consideration  which  its  im- 
portance demands^  we  find  no  error  in  the  proceediogs  of  the 
circuit  court,  and  its  judgment  is  affirmed. 


THE  STATE  OF  OREGON,  Respondent,  r.  JAMES 
JOHNSON,  Jointly  Indicted  with  ARCHIE  BROWN 
and  JOSEPH  SW^ARDS. 

Acts  of  each  Person  concerned  in  Criminal  Enterprise  intoltb  Aix. 
All  persons  associated  together  in  a  criminal  enterprise  are  to  b« 
held  equally  responsible  for  any  crime  committed  by  eith«r  in  fur- 
therance of  their  common  object. 

Intention  to  Kill  —  Need  not  be  SpBdnc  as  to  Person  Knjjcix  — 
Where  one  intending  to  kill  another  shoots  at  him  and  misting 
his  aim  kills  a  third  person,  he  is  equally  guilty  as  though  he  limd 
killed  the  person  at  whom  the  shot  was  fired. 
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Appeal  from  Multnomah  county.  The  facte  axe  stated  in 
the  case  of  the  State  v.  Archie  Brown-,  omit,  186. 

C.  A.  Ball,  Wm.  M.  Evans  and  E.  D.  Shattuch,  £or  the  ap- 
pellant 

/.  P.  Caplea,  District  Attamsy,  and  Jf*  F.  Mvlhey,  for  the 
State : 

By  the  Court,  Kbi^lt,  C.  J.: 

The  defendant,  James  Johnson,  was  jointly  indicted  with 
Archie  Brown  and  Joseph  Swoards  for  the  crime  of  murder 
in  the  killing  of  Louis  Joseph,  while  in  the  commission  of  a 
robbery.  The  facts,  as  proven  on  the  trial,  appear  to  bb  very 
meagerly  stated  in  the  bill  of  exceptions ;  but  so  far  as  they 
appear,  they  are  substantially  the  same  as  in  the  case  of  Tlie 
State  of  Oregon  v.  Archie  Brown,  just  now  decided.  The  ex- 
ceptions taken  to  the  rulings  of  the  circuit  court  in  the  admis- 
sion of  testimony  are  quite  numerous ;  but  they  have  not  been 
pressed  upon  the  consideration  of  the  court,  and  are,  there-  . 
fore,  presumed  to  have  been  abandoned.  We  have  examined 
them,  and  £nd  no  error  in  the  rulings  of  the  court  below  upon 
the  admission  of  testimony. 

The  defendant  asked  several  instructions  to  be  given  by  the 
court  which  were  refused.  He  also  took  exceptions  to  the  in- 
structions of  the  court  to  the  jury  in  the  general  charge.  We 
have  considered  them,  and  with  one  exception,  to  be  presently 
specified,  find  that  they  are  substantially  the  same  as  those 
considered  by  this  court  in  the  case  of  The  State  of  Oregon  v. 
Archie  Brown,  It  is  needless  to  here  recapitulate  what  we 
decided  there.  The  defendant  asked  the  court  to  instruct  the 
jury  as  follows: 

The  law  is  too  well  settled  to  be  now  controverted,  that  all 
persons  associated  together  in  a  criminal  enterprise  are  to  be 
held  equally  responsible  for  any  crime  committed  by  either  of 
them  in  furtherance  of  their  common  object.  In  the  case  of 
The  People  v.  Vasqicez,  49  Cal.  561,  quite  similar  in  xnany 
respects  to  the  one  now  under  consideration,  the  supreme 
court  of  that  state  held  that  ''if  several   are  associated  to* 
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gether  in  the  <ionlmi86ion  of  a  robbery,  and  one  of  the  as- 
sociates does  not  intend  to  take  life,  and  prohibits  the  others 
from  taking  life,  yet  if  one  of  his  associates  takes  life  while 
they  are  engaged  in  the  robbety  and  in  furtherance  of  the 
common  purpose  to  rob,  he  is  as  much  guilty  of  murder  in  the 
first  degree  as  though  his  own  hand  had  given  the  fatal  blow/' 

m 

It  is  equally  well  settled  that  if  one  person  intending  to  kill 
another  shoots  at  him,  and  missing  his  aim  kills  a  third,  he  is 
as  guilty  as  if  he  had  killed  the  one  at  whom  the  shot  was 
fired.    This  is  an  elementary  principle  of  criminal  law. 

Finding  no  error  in  the  proceedings  of  the  court  below,  its 
judgment  is  affirmed. 


DE  LASHMUTT  &  OATMAN,  ^  and  THOMAS  CON- 
NELL,  Appellants,  v.  W.  R  EVEB.SON  et  al.,  Be- 
spondents. 

Equity  Pbacticb — ^Vebdict  of  Jury,  Efpeot  giybn  to. — ThhA  court  ad- 
heres to  its  dflciBioii  in  the  case  of  Stoegle  v.  Wells,  made  at  the 
present  term,  that  the  verdict  of  a  jury  upon  questions  of  fact  sub- 
mitted to  them  by  the  court  on  the  trial  of  an  equity  suit  is  not 
conclusive  upon  the  court,  yet  it  should  not  be  disregarded  unless 
it  be  clearly  against  the  weight  of  testimony. 

Pbgvissobt  Note — Pubchases  Bbfcmub  Maturity — Notice.  —  Where 
the  holder  of  a  negotiable  promissory  note  purchases  it  for  a  valu- 
able consideration  before  maturity,  the  maker  will  not  be  permitted 
to  set  up  fraud  or  a  want  of  consideration  as  a  defense  to  the  pay- 
ment of  the  note  unless  the  holder  had  notice  of  these  defects  be- 
fore he  bought  it.  If,  however,  the  holder  buys  such  note  from  the 
payee  before  maturity,  with  full  knowledge  at  the  time  of  the 
purchase  that  it  was  obtained  from  the  maker  by  fraud  or  with- 
out any  consideration,  he  takes  subject  to  all  equities  and  all  de- 
fenses which  would  exist  between  the  original  parties  to  the  note. 

Idem — Estoppel. — ^The  holder  of  a  negotiable  promissory  note  purchased 
before  maturity,  and  for  value,  but  with  notice  that  it  had  been 
obtained  from  the  maker  by  fraud  and  without  consideration,  can 
not  by  way  of  estoppel  prevent  the  maker  from  setting  up  such 
defenses  as  against  him,  by  showing  that  the  maker  b^ore  the  pur- 
chase told  him  that  he  had  no  objection  to  his  buying  the  note 
from  the  payee,  if  it  appear  that  at  the  time  such  statement  was 
made  the  maker  was  ignorant  of  such  fraud  and  want  of  considera- 
tion. 
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Idem — ^Admtssioks  in  ViXicuiVQ^  —  Wbere  the  holder  of  a  negotiable 
promiBSory  note  who  bought  it  before  maturity,  with  notice  that  it 
was  obtained  from  the  maker  by  fraud  or  want  of  conaideration, 
brings-  suit  against  the  maker  and  alleges  in  the  complaint  that  he 
bought  the  note  from  the  payee,  and  this  allegation  is  admitted 
in  the  answer,  such  holder  will  not  be  allowed  to  prove  on  the  trial 
that  he  received  it  from  a  prior  holder  without  such  notice  of  fraud 
or  want  of  consideration. 

Appeal  from  Washington  county.  The  facts  are  stated  in 
the  opinicm  of  the  court 

Caples  &  Mulhey,  for  appellant  Connell. 

Claude  Thayer,  for  appellants  De  Lashmutt  and  Oatman. 

There  is  no  precedent  for  the  submitting  of  a  case  to  a 
jury  upon  testimony  taken  before  a  referee.  Such  a  praotioe 
is  contrary  to  the  spirit  of  the  law.  (Oreen  v.  Oouvemeur  £ 
Kemble,  5  Johns.  Cases,  501,  507,  508.)  The  defense  of 
warranty  and  false  and  fraudulent  representations  can  not  be 
joined  in  one  plea.  They  are  antagonistic ;  on©  being  in  the 
nature  of  a  contract  and  the  other  that  of  a  tort  (Edick  v. 
Crinn,  10  Barb.  N.  Y.  446 ;  Chandelor  v,  Lopus,  1  Smith 
Leading  Cases,  291 ;  Rose  v.  Hurley,  89  Ind.  78.)  Admit- 
ting that  the  defenses  of  warranty  and  fraud  could  be  set  up 
in  the  same  answer,  they  should  be  pleaded  as  separate  de- 
fenses. (See  Code,  p.  120,  sea  72;  Benedict  v.  Seymour,  6 
How.  P.  R  298;  Lippincot  v.  Goodwin,  8  Id.  242;  2  Es- 
teems Pleadings,  263 ;  Rolfes  v.  Rv^ell,  5  Or.  400,  and  cases 
there  cited;  Dunning  v.  Cresson,  6  Or.  241;  Rose  v.  Hurley, 
39  Ind.  78;  Pike  v.  Fay,  110  Mass.  134;  Barber  v.  Morgan, 
51  Barber  116;  18  How.  P.  321.)  The  representations  must 
be  proven  to  have  been  made  during  the  negotiations  or  at  the 
immediate  time  of  the  sale.  (Moak's  Van  Santveerd's  Plead- 
ings, 472.) 

"Every  person  reposes  at  his  peril  on  the  opinion  of 
others,  when  he  has  equal  opportunity  to  form  and  exercise 
his  own  judgment — simplex,  commendatis  non  ohligat**  (2 
Kent,  484.)  Representations  as  to  profits  are  mere  matters 
of  opinion,  and  are  not  such  as  constitute  fraudulent  repre- 
sentations. They  are  not  such  as  a  purchaser  has  a  right  or  is 
supposed  to  rely  on.     (^Sandford  v.  Handy,  23  Wend.   268 ; 
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Fowley  v.  CowgiU,  6  Blaokf.  18.)  They  muat  establish  a 
total  failure  of  consideration.  If  only  a  partial  failure  is  es- 
tablished it  is  not  sufficient.  {Water  v,  Armstrong,  5  "M"!!!?!. 
450 ;  Dunning  v.  Cresson*,  6  Or.  241 ;  Whe^loch  v.  Barney, 
27  Ind.  463 ;  Oakley  v.  Boorman,  21  Wend.  594 ;  Wentworth 
V.  Dows,  117  Mass.  14.)  The  mere  fact  that  the  recipe  would 
not  produce  stone  would  not  avoid  the  note,  if  the  patent  right 
for  the  states  purchased  possessed  a  market  value.  (Oiffard 
V.  Carville,  29  Cal.  689.)  The  patent  right  for  Virginia  and 
West  Virginia  possessed  a  market  value  up  to  November  or 
December,  1876,  sufficient  to  constitute  a  consideration  for 
the  note.  In  case  of  failure  after  the  transfer  of  llie  note^ 
such  defense  can  not  be  set  up.  Splindllo  v.  Patten,  38  CaL 
138 ;  Nevith  et  al.  v.  Meyer,  33  Ind.  611.)  Kespondents 
should  have,  within  a  reasonable  time,  tendered  a  reassign- 
ment (Rose  V.  Hurley,  39  Id.  83 ;  La  Fayette  Agru  Works 
V.  Phillips,  47  Id;  Perley  v.  Balch,  23  Pick.  283;  Lawton  v. 
Kelly,  61  Barb.  666;  Qifford  v.  Carvill,  29  Cal.  689.) 

If  the  defense  relied  upon  is  that  of  warranty,  the  respond- 
ents, by  the  production  of  the  written  and  sealed  assignment 
containing  a  warranty  of  title,  have  restricted  themselves 
from  the  proof  any  other  or  further  warranties.  They  can 
not  introduce  any  parol  evidence  to  vary  or  extend  the  termB 
of  that  instrument  (Code,  248,  sec.  682 ;  1  Parsons  on  Con. 
676 ;  Pouree  v.  Adams,  12  East,  1 ;  Rose  v.  Hurley,  39  Ind. 
SI;  Johnson  V.  McCabe  et  al.  37  Id.  640;  Goss  v.  Eagle 
Sugar  Refinery,  103  Mass.  333.)  The  maxim  of  the  law  is 
expressum  facit  cessare  taciturn.  (McClure  v.  Jeffrey,  8 
Ind.  83 ;  Van  Ostrand  v.  Reed,  1  Wend.  424.) 

A  warranty  is  a  contract,  and  it  must  appear  that  Everson 
was  a  party  and  assented  thereto.  The  representations  ap- 
pearing in  the  recipe  can  not  be  construed  into  warranties 
unless  it  appears  in  some  manner  that  they  were  regarded  aa 
such  by  the  parties.  They  must  have  become  a  part  of  the 
res  gestae.  (1  Parsons  on  Con.  580  and  N.  M. ;  Hoichkiss  v. 
Oage,  26  Barb.  142 ;  Seixas  v.  Wood,  2  Caines'  Cas.  48.)  But 
if  all  defenses  claimed  by  respondents  were  properly  pleaded 
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and  amply  proven  they  can  not  be  deemed  to  aflfect  the  rights 
of  appellants  herein. 

First,  they  took  the  note  from  Wm.  Connell,  and  he  was  an 
innocent  holder.  The  appellants  became  entitled  to  all  his 
rights,  and  are  not  snbject  to  any  equities  between  the  origi- 
nal parties  to  the  note.  {Momyer  v.  Cooper,  85  Iowa,  258 ; 
Peahody  v.  Bees,  18  Id.  571 ;  Story  on  Prom.  N".,  sec  119 ; 
RHey  V.  SehawcJcer,  50  Ind.  592.) 

Eespondents  can  not  take  advantage  of  any  defenses  unless 
ihey  can  prove  that  the  appellants  knew  fully  and  ctMnpletely 
all  the  defenses  and  equities  that  existed  between  Everson  and 
Leathers.  Mere  suspicion  that  there  was  fraud  or  defects  is 
not  suflScient,  nor  is  knowledge  sufficient  to  put  one  upon  in- 
quiry. Actual  knowledge  must  be  proven,  and  the  total  bur- 
den of  proof  rests  upon  respondents.  (Hotchhiss  v.  Nat. 
Bank,  21  Wall.  859 ;  Mague  v.  Badger,  84  N.  Y.  247 ;  BUeyv. 
Schawcker,  50  Ind.  592 ;  Socket  ei  al.  v.  KeUar^  22  Ohio  St 
554.) 

Catlin,  KUlin  k6  Nicholas  and  E.  0.  Brorumgh,  for  re- 
spondents : 

The  fact  that  this  note  was  offered  for  one  thousand  five 
hundred  dollars,  when  it  was  perfectly  good,  was  enough  to 
put  the  parties  upon  inquiry.  The  supreme  court  of  Illinois, 
in  Taylor  v.  Achison,  54  111.  196,  held  that  the  fact  that  the 
note  was  for  a  patent  right  which  was  being  solgjr  strangers 
going  through  the  country  on  that  business  was  OTough  to  put 
a  purchaser  on  inquiry. 

This  court,  in  Garter  £  Mason  v.  Portland,  4  Or.  339,  350, 
in  an  ably  argued  case  and  well  considered  opinion,  said: 
*^e  think  that  notice  should,  with  rare  exceptions,  be  im- 
plied where  a  party  is  shown  to  have  such  knowledge  as  would 
superinduce  further  inquiry  in  an  honest,  conscientious 
man."  "It  is  a  well  settled  principle  that  to  constitute  notice 
it  is  not  necessary  that  it  should  be  in  the  shape  of  a  distinct 
and  fonnal  communication."  (Bohlman  v.  Coffin,  4  Or. 
318.) 

The  sale  of  a  patent  right  for  the  manufacture  of  an  article 
which  id  known  to  the  vendor  to  be  useless  and  worthless  ren- 
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deis  the  contxact  void  for  want  of  consideration.  And  while 
it  has  been  held  that  if  a  bill  of  sale  be  given  and  accepted 
which  contains  no  clause  or  covenant  of  warranty  as  to  use- 
fulness, oral  representatives  of  the  vendor  in  that  particular, 
made  prior  to  or  contemporaneously  with  the  writing,  cannot 
ordinarily  be  given  in  evidence  because  such  proof  tends  to 
vary  or  enlai^  the  written  contract,  yet  wHere  the  element  of 
fraud  or  deceit  enters  into  the  making  of  the  representations, 
as  when  the  vendor  knew  at  the  time  of  making  them  that 
they  were  false,  and  that  the  article  manufactured  by  the  pro- 
cess was  worthless  and  useless,  and  this  is  alleged  in  the 
pleadings  and  established  by  the  proof,  the  contract  will  be 
avoided  both  at  law  and  in  equity.  (Dickinson  v.  Hail,  14 
Pick.  217,  220;  Jolliffe  v.  Collins,  21  Mo.  343 ;  1  Parsons  on 
Con.  436,  437 ;  Bowe  v.  Blanchard,  18  Wis.  441 ;  Lester  v. 
Palmer,  4  Allen,  145 ;  Taylor  v.  Achison>,  54  111.  196.) 

To  prove  a  conspiracy  to  defraud  Everson,  he  may  show 
conspiracy  to  defraud  others  about  the  same  time.  (2  Hil- 
liard's  Torts,  309.)  The  manner  in  which  the  appellants  set 
up  their  acquisition  of  this  note  in  the  complaint  casts  a  sus- 
picion upon  their  title.  After  showing  the  making  of  the 
note,  they  say  "that  subsequently,  to  wit:  on  the  twenty-fifth 
day  of  October,  1876,  said  L.  L.  I/eathers,  for  a  valuable  con- 
sideration to  him  in  hand  paid,  indorsed  said  note  and  passed 
the  sanue  to  these  plaintiffs." 

If  the  ncJfmsiS  not  taken  from  Leathers  merely  for  a  cover 
and  for  the^jrrpose  of  collection  and  division  by  halvesy  why 
not  say  that  they  bought  the  note,  or  that  Leathers  sold  and 
delivered  it  to  them?    Why  not  fix  the  date  I 

By  the  Court,  Kelly,  C.  J. : 

This  was  a  suit  to  foreclase  a  mortgage  given  by  respond- 
ents, W.  R.  and  Margaret  Everson,  to  secure  the  payment  of 
a  note  dated  October  9,  1876,  made  by  W.  R.  Everson  to  K 
L.  Leathers,  for  three  thousand  dollars,  and  made  payable  to 
L.  L.  Leathers,  or  bearer,  one  year  after  date,  with  interest  at 
the  rate  of  ten  per  centum  per  annum. 
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The  complaint  is  in  the  usual  form  in  foreclosure  cases, 
and,  among  other  things,  it  is  averred  that  before  the  note  be- 
came due  the  said  Leathers,  for  a  valuable  consideration  to 
him  paid,  indorsed  the  note  and  passed  it  to  the  appellants, 
who  were  then  the  owners  and  holders  thereof. 

Respondents  W.  R  and  Margaret  Everson,  in  their  answer' 
allege  that  there  was  no  valuable  consideration  received  by  W. 
R.  Everson  for  making  said  note ;  that  at  the  time  it  was  made 
Leathers  represented  to  him  that  he  was  the  owner  of  a  patent 
process  for  manufacturing  artificial  stone,  and  that  by  a  re- 
cipe given  in  and  with  said  patent,  durable  and  valuable  build- 
ing  stone  could  be  manufactured ;  that  he  (Everson)  believed 
said  representations,  and  said  Leathers  assigned  his  interest 
in  said  patent  for  Missouri  and  West  Virginia,  which  assign- 
ment was  the  only  consideration  for  making  said  note.  Re- 
spondents then  allege  that  the  patent  was  entirely  worthless, 
and  that  the  process  by  said  recipe  would  not  make  building 
or  any  other  kind  of  stone  of  any  value  whatever ;  that  the 
compound  made  by  the  recipe  is  brittle  and  soft,  and  utterly 
worthless ;  that  Leathers,  when  he  received  the  note  and  Ynade 
the  assignment,  knew  all  this,  and  that  he  falsely,  fraudu- 
lently and  deceitfully,  and  for  the  purpose  of  cheating  said 
Everson,  represented  to  him  that  the  patent  was  valuable  and 
would  produce  valuable  building  stone. 

The  answer  also  alleges  that  the  appellants,  at  the  time 
they  took  said  note  from  Leathers,  knew  that  it  was  for  no 
other  consideration  than  the  assignment  of  the  said  patent 
right ;  that  they  knew  at  the  time  that  it  was  utterly  valueless 
and  that  it  would  not  make  stone  of  any  value ;  that  they  knew 
that  Leathers  had  falsely  repref^ented  to  said  Everson  that  the 
patent  was  valuable,  and  that  he  had  fraudulently  procured 
him  to  make  the  note,  and  that  there  was  no  valuable  consid- 
eration therefor. 

The  appellants,  in  their  replication,  denied  these  allega- 
tions in  the  answer,  and  alleged  that  before  maturity  thereof 
they  purchased  said  note,  paying  therefor  one  thousand  five 
hundred  dollars ;  that  before  purchasing  the  same  they  in- 
quired of  Everson  as  to  the  validity  of  said  note,  and  he  rep- 
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resented  to  them  that  the  note  was  genuine,  and  relying  upon 
such  representations  they  purchased  it,  with  the  full  knowl- 
edge and  approval  of  Everson.  After  the  issues  were  made 
the  court  appointed  a  referee  to  take  and  report  the  testimony, 
and  when  the  case  was  called  for  trial,  on  motion  of  respond- 
ent's counsel,  the  court  submitted  the  following  questions  to 
a  jury: 

1.  Was  there  a  bona  fide  and  valuable  consideration  for 
the.  note  sued  on  in  the  case  ? 

2.  Did  the  payee  named  in  said  note  procure  the  payor 
thereof  to  execute  the  same  by  fraud  or  deceit  ?    If  yea, 

3.  Did  the  plaintiffs,  or  any  of  them,  have  notice  that  the 
note  had  been  so  obtained,  or  was  without  a  bona  fide  or  val- 
uable consideration  before  or  at  the  time  it  was  transferred  to 
them? 

And  it  was  ordered  that  a  jury  be  formed  to  inquire  of  the 
same.  A  jury  having  been  impaneled  and  sworn,  and  having 
heard  the  evidence  adduced,  the  arguments  of  counsel  and 
charge  of  the  court,  returned  the  following  verdict :  "To  the 
first  question  the  jury  say  tliat  they  find  and  make  answer 
that  there  was  no  valuable  consideration  for  the  note  sued  on 
in  this  case.  To  the  second  question  the  jury  say  they  find 
and  make  answer  there  was  fraud  and  deceit  in  procuring  the 
note.  To  the  third  question  the  jury  say  and  find  and  make 
answer  that  the  plaintiffs  had  notice  that  said  note  was  ob- 
tained by  fraud  and  deceit,  and  was  without  a  bona  fide  and 
valuable  consideration  before  or  at  the  time  it  was  transferred 
to  them."  The  court  also  submitted  the  following  question 
to  the  jury:  "Did  William  ConneU  hold  and  own  the  note 
sued  on  in  this  suit  before  it  came  to  the  ownership  and  posr 
session  of  the  plaintiffs?"  To  this  question  the  jury  an- 
swered "No." 

In  the  case  of  Swegle  v.  Wells,  decided  at  the  present  term 
of  this  court,  we  had  occasion  to  consider  under  what  circum- 
stances it  is  proper  to  submit  questions  of  fact  arising  in  a 
suit  in  equity  to  the  determination  of  a  jury.  It  was  there 
held  that  as  section  392,  page  192  of  the  code,  did  not  pro- 
vide in  what  cases  it  became  necessary  or  proper  to  inquire  of 
a  fact  by  the  verdict  of  a  jury,  courts  of  equity  must  be  gov- 
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enied  in  this  respect  by  the  general  equity  practice;  and  that 
when  the  facts  in  a  ease  were  strongly  oontroverted  and  the 
evidence  nearly  equ^y  balanced,  it  wae  proper  to  submit 
these  controverted  facts  for  their  determination.  This  court 
further  held  that  where  a  v^dict  has  been  taken  in  such  cases 
in  the  court  below  it  comes  up  with  the  transcript  on  appeal 
and  may  be  read  in  evidence,  and  while  not  conclusive  upon 
the  court  should  not  be  disregarded  unless  clearly  against  the 
evidence." 

The  decision  in  that  case  must  govern  us  in  the  determina- 
tion of  this.  Whether  artificial  stone  fit  for  building  or  other 
purposes  could  not  be  made  by  the  process  set  forth  in  the 
Leathers  patent  was  a  fact  strongly  controverted  in  the  evi- 
dence, and  we  think  the  weight  of  testimony  decidedly  is  that 
it  could  not.  If  stone  of  a  good  quality  could  be  made  by  this 
patented  process  as  cheaply  as  represented,  it  is  somewhat 
singular  that  no  oixe  of  the  many  who,  as  it  appears  from  the 
evidence,  became  purchasers  of  the  patent  right,  has  ever  con- 
sidered it  worth  while  to  manufacture  the  stone,  or  has  ever 
deeiiied  his  investment  in  the  Leathers  patent  to  be  of  the 
least  value.  The  jury  necessarily  came  to  this  conclusion 
when  they  found  that  there  was  no  valuable  consideration 
given  for  the  note  of  respondent        i 

The  second  finding  of  th^  jury  that  there  was  fraud  and 
deceit  on  the  part  of  Leathers  in  procuring  the  note  from 
Everson  is  in  accordance  with  the  evidence  in  the  case.  As 
the  patented  process  was  worthless  this  fact  must  have  been 
known  to  Leathers,  and  it  follows,  as  a  matter  of  course,  thkt 
he  perpetrated  a  fraud  in  obtaining  the  note  in  question  for 
the  transfer  of  a  thing  that  was  of  no  value  whatever. 

The  third  finding  of  the  jury  is  that  the  plaintiffs  had  no- 
tice before  they  purchased  the  note  that  it  was  obtained 
through  fraud  and  deceit  on  the  part  of  Leathers,  and  Uiat 
there  was  no  valuable  consideration  given  by  him  for  it.  This 
averment  in  the  answer  was  the  most  strongly  controverted  of 
any  in  the  case.  The  testimony  upon  it  is  voluminous;  some 
of  it  is  irrelevant^  and  much  of  it  bears  but  remotely  upon  the 
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question  at  issue,  and  were  it  left  to  the  court  in  the  first  in- 
stance to  determine  on  which  side  was  the  pieponderance  of 
testimony  upon  this  point,  it  would  be  a  matter  of  some  difiS- 
cully  to  reach  ti  correct  conclusion. 

As  this  point  was  strongly  controverted,  the  evidence  con- 
flicting and  nearly  evenly  balanced,  it  was,  as  stated  in  the 
case  of  Swegle  v.  WeUa,  a  proper  matter  to  be  submitted  by 
the  court  to  a  jury  to  determine  the  disputed  facts,  and  their 
verdict  should  not  be  disregarded  by  the  court  unless  it  was 
clearly  against  the  weight  of  the  evidence.  We  regard  their 
finding  as  conclusive  upon  the  court  These  facts  having  been 
found  by  the  jury,  the  conclusions  of  law  arising  upon  them 
are  easily  determined.  It  is  undoubtedly  well  settled  that  a 
bona  fide  holder  of  a  negotiable  note  for  a  valuable  considera- 
tion, without  notice  of  facts  which  would  impeach  its  validity 
between  former  parties,  if  he  takes  it  under  an  indorsement 
made  before  the  note  becomes  due,  holds  the  title  unaffected 
by  these  facts,  and  he  may  recover  thereon,  although  as  be- 
tween the  antecedent  parties  the  transaction  may  be  without 
any  legal  validity. 

It  is  equally  well  settled  that  where  a  n^otiable  note  has 
been  obtained  from  the  maker  through  fraud,  or  without  any 
consideration,  and  the  payer  has  transferred  it  by  indorse- 
ment before  becoming  due,  to  a  holder  who  had  notice  before 
taking  it  that  the  note  was  procured  through  fraud  or  without 
any  consideration,  such  holder  will  take  it  subject  to  all  the 
equities  and  all  the  defenses  which  would  exist  between  the 
original  parties  to  the  note.  It  is  insisted,  however,  by  appel- 
lants, that  Everson  is  estopped  from  making  any  defense  to 
the  payment  of  the  note,  because  Thomas  Connell,  one  of  the 
appellants,  before  purchasing  it,  asked  him  whether  he  had 
any  objection  to  their  buying  the  note  from  Leathers,  when 
respondent  replied  that  he  had  not — that  he  would  rather  that 
appellants  should  have  it  than  Leathers. 

This  would  be  a  good  defense  if  appellants  were  not  aware 
that  the  note  had  been  obtained  from  the  maker  by  fraud  and 
without  consideration ;  and  at  the  same  time  the  respondent, 
when  he  made  this  statement,  was  fully  informed  of  these  de- 
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iects  in  regard  to  it  Ent  the  juiy  in  their  verdict  aay  that 
the  appellants  had  notice  that  the  note  was  obtained  by  fraud 
and  deceit  and  without  consideration  before  they  purchased 
it^  and  theriefore  this  defense  can  not  be  allowed.  This  was 
the  exact  point  decided  by  the  supreme  court  of  Ohio  in 
Sackett  V.  Kellar,  22  Ohio  St.  554:.  In  that  case  the  court  de- 
clared that  the  holder  of  a  negotiable  promissory  note,  pur- 
chased before  maturity  and  for  value,  but  with  notice  that  it 
had  bepn  obtained  from  the  maker  by  fraud  and  without  con- 
sideration, can  not  by  way  of  estoppel  prevent  the  maker  from 
setting  up  such  defenses  as  iigainst  him  by  showing  that  the 
maker,  befoT^  the  purchase,  had  infoormed  him  that  the  not^ 
was  all  right  and  would  be  paid  at  maturity  if  it  appear  that 
at  the  time  such  declarations  were  mad6  the  maker  was  ignore 
ant  of  such  fraud  and  want  of  consideration,  and  that  the 
holder  at  the  time  believed  \im.  ignorant  thereof,  unless  he 
also  show  that  he  informed  the  maker  of  the  facts  which  had 
previously  come  to  his  knowledge  affecting  the  validity  of  the 
note. 

This  case  in  Ohio  was  similar  in  all  respects  to  the  one 
under  consideration,  and  we  think  the  principles  there  held 
were  correct  and  should  be  adopted  here.  It  is  further  in- 
sisted by  the  appellants  that  the  defense  interposed  by  the 
respondents  ought  not  to  be  allowed,  because  they  took  the 
note  from  William  Connell,  who  first  purchased  if  from 
Leathers,  and  who  was  an  innooent  holder,  having  bought  it 
without  any  notioe  of  the  equities  existing  between  the  orig- 
inal parties.  It  is  a  sufficient  answer  to  say  that  this  defense 
is  not  made  in  the  pleadings  of  the  parties.  In  the  complaint 
it  is  alleged  that  for  a  valuable  consideration  to  him  paid. 
Leathers  indorsed  and  transferred  the  note  to  the  appellants, 
and  the  answer  admits  that  they  took  it  from  Leathers. 

If  the  complaint  had  been  amended,  as  was  done  in  the  case 
of  Momyer  v.  Cooper,  36  Iowa,  258,  cited  by  counsel  in  sup- 
port of  the  position,  then  evidence  of  the  fact  that  William 
Connell  was  a  purchaser  without  notice  of  any  defects  in  the 
note  would  have  been  proper.  At  it  was,  that  evidence  was 
irrelevant  to  any  issue  made  by  the  pleadings,  and  inadmis- 
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Bible  to  show  that  William  Connell  was  an  innocent  holder  of 
the  note,  l^ot  being  made  an  issue  in  the  casei  the  defendant 
was  not  expected  to  be  prepai^d  to  disprove  it.  This  disposes 
of  all  the  questions  raised  on  the  appeal,  and  we  think  the  de- 
cree of  the  court  below  should  be  affirmed. 
Decree  affirmed. 


CHARLES  SWEGLE,  Appellant,  v.  R  F.  and  EMMA 

WELLS,  Respondents. 

EQxnTT — QussTiON  or  Fact  hat  bb  Submittkd  to  Jubt. — In  equity* 

the  general  rule  under  the  code  is  that  both  issues  of  the  law  and 
fact  shall  be  tried  by  the  court,  but  whenever  it  becomes  neces- 
sary or  proper  to  inquire  of  any  fact  by  the  verdict  of  a  jury,  a 
statement  of  the  question  may  be  made  submitted  to  them,  and  their 
verdict  may  be  read  in  evidence  at  the  trial. 

Idem. — The  general  equity  practice  must  be  looked  to  to  determine  when 
it  is  necessary  and  proper  to  inquire  of  a  fact  by  a  jury.  Under 
such  practice,  if  the  facts  are  strongly  controverted  and  the  evi- 
dence nearly  equally  balanced,  or  if  the  difficulty  upon  the  faete 
are  too  great  to  be  removed  by  the  report  of  the  master  or  com- 
missioner, in  the  opinion  of  the  chancellor,  an  issue  9f  fact  may  be 
directed  to  be  tried  at  law  to  relieve  the  chancellor's  conscience, 
and  that  he  may  be  satisfied  by  the  verdict  of  a  jury  of  tlie  truth 
of  the  matters  in  controversy. 

Idem — Effect  of  Vsbdiot  on  Appeal. — When  a  verdict  has  been  taken 
in  such  case  in  the  court  below,  it  comes  up  with  the  transcript 
on  appeal  and  may  be  read  in  evidence,  and,  while  not  conclusive 
upon  the  court,  it  should  be  disregarded  unless  clearly  against 
the  evidence. 

Negotiable  Pafeb — PaymeNpT,  Authobitt  to  Receive. — While  a  person 
not  in  actual  possession  of  negotiable  paper  is  presumed  from  that 
fact  alone  to  have  no  authority  to  receive  payment  thereon,  yet 
such  presumption  may  be  rebutted  and  overcome  by  evidence  show- 
ing actual  authority. 

Appeax  from  Polk  County.    The  facts  are  stated  in   the 
opinion  of  the  court 

Thayer  &  WiUiams,  W.  H.,  Holmes  and  Warren  TruUt,  for 

appellant 

Knight  &  Lord,  B.  Haj/den  and  J.  A.  Stratton^  far  re* 
spondents: 
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This  was  a  suit  to  foredoee  a  mortgage  to  secure  the  pay- 
ment of  a  promissory  note  for  one  thousand  five  hundred  dol- 
lars, made  by  the  respondent,  E.  F.  Wells,  to  N".  Henton, 
dated  February  4,  1876,  due  one  year  after  date.  The  com- 
plaint alleges  that  the  note  was  assigned  to  plaintiff  in  Feb- 
ruary, 1876,  and  that  no  part  thereof  has  been  paid  except 
one  hundred  and  eighty  dollars,  interest  to  February  3,  1877 ; 
two  hundred  and  eighty-five  dollars  paid  February  3,  1877, 
and  one  hundred  and  fifty  dollars  paid  TTovember  2,  1877, 
and  claims  a  balance  of  one  thousand  one  hundred  and  sev- 
enty-four dollars  and  thirty-five  cents,  and  interest  from  No- 
vember 2, 1877. 

The  answer  admits  the  making  of  the  note  and  mortgage  in 
question;  denies  all  the  other  allegations  of  the  coihplaint, 
and  alleges  in  effect  as  a  further  and  separate  answer:  1. 
That  one  C.  W.  Shaw  and  N.  Henton  were  partners  in  the 
broker  business  in  Salem,  and  were  at  the  dates  mentioned  in 
the  complaint  the  agents  of  appellant  for  the  purpose  of  ne- 
gotiating and  collecting  loans ;  that  the  money  for  which  the 
note  and  mortgage  were  given  was  the  property  of  appellant, 
and  in  making  said  loan  and  taking  said  note  and  mortgage 
said  Shaw  &  Henton  acted  as  his  agents.  2.  That  on  the 
seventeenth  day  of  October,  1876,  respondents  paid  on  said 
note  to  said  Shaw  &  Henton,  agents  as  aforesaid,  the  sum  of 
one  thousand  dollars,  gold  coin,  and  on  the  thirteenth  day  of 
November,  1876,  paid  to  said  Shaw  &  Henton  on  said  note 
the  further  sum  of  five  hundred  dollars;,  gold  coin ;  that  on  the 
second  day  of  November,  1877,  respondents  paid  to  appellant 
on  said  note  the  further  sum  of  one  hundred  and  fifty  -dollars 
gold  coin,  said  sum  being  seven  dollars  and  seventy-three 
cents  more  than  was  then  due. 

For  a  second  further  and  separate  answer  respondenta  al- 
lege :  1.  That  for  their  pretended  services  in  securing  said 
loan  said  Shaw  &  Henton  charged  them  seventy-five  dollars, 
which  they  paid ;  that  this  sum  was  thus  charged  upon  an  un- 
lawful a^^eement  between  such  agents  and  the  appellant,  by 
which  the  latter  was  to  receive  one  half  of  the  sum  so  charged 
in  addition  to  the  twelve  per  centum  interest  allowed  by  law 
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for  the  money  loaned.  The  appellant  moved  to  strike  out  the 
last  separate  answer.  The  motion  having  been  denied,  he  re- 
plied, putting  in  issue  all  the  new  matter  in  the  answer. 

A  jury  was  called  and  the  facts  in  issue  submitted  to  them, 
as  follows: 

1.  Is  the  plaintiff  (appellant)  the  owner  and  holder  of  the 
note  and  mortgage  sued  on  t 

2.  WerjB  Shaw  &  Henton  the  agaite  of  plaintiff  when  they 
loaned  to  defendants  (respondeDts)  the  mon^  named  in  the 
note  and  mortgagp  sued  t 

8.  Did  the  d^f^dants  pay  to  said  Shaw  &  Henton  any 
money  to  be  applied  on  said  note  and  mortgage,  and  if  yes, 
when  was  the  same  paid,  and  how  much  money  was  paid  at 
each  time  ? 

4.  If  any  money  was  paid  to  Shaw  &  Henton  on  said  note 
and  mortgage,  were  said  Shaw  &  Henton  then  the  agents  of 
said  Swegle,  and  authorized  by  him  to  rep^ve  said  money  for 
him? 

6.  Did  the  plaintiff  receive  as  a  consideration  for  loaning 
said  money  eecured  by  said  note  and  mortgage  any  part  of 
the  commission  chaiged  defendants  by  said  Shaw  &  Henton 
for  negotiating  said  loan  for  them,  and  if  yes,  then  how 
much? 

The  jury  found  for  the  appellant  upon  the  first  question, 
and  upon  all  the  other  questions  their  verdict  was  in  accord- 
ance with  the  allegations  of  the  separate  answer.  This  ver- 
dict was  offered  in  evidence  and  the  court  found  the  facts  in 
conformity  therewith,  and  rend^^d  a  decree  accordingly* 

By  the  Court,  Peim,  J. : 

This  case  comes  here  on  appeal  to  be  tried  de  novo  on  the 
pleadings,  evidence  and  verdict  of  the  jury  rendered  upon 
the  issues  of  fact  submitted  to  them  in  the  court  below.  It 
is  provided  by  section  892,  page  192,  of  the  code,  that  'Tn 
suits  of  equity  both  issues  of  law  and  fact  shall  be  tried  by 
the  court  unless  referred/'  The  same  section  further  pro- 
vides that:  '^Whenever  it  becomes  neceesary  or  proper  to  in- 
quire of  any  fact  by  the  verdict  of  a  jtriy,  the  court  may 
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direot  a  Btatem^nt  'thereof ,  and  that  a  jury  may  be  formed  ^ 
to  inquire  of  the  same.  The  statement  shall  be  tried  as  an< 
iasue  of  fact  in  an  action,  and  the  verdiot  may  be  read  aj»^ 
evidence  on  the  trial  of  the  suit"  ;  4A'the  code  doee  not  pro- 
vide vh^  or  in  wha$  casee  it  beccHOfeE^  iLejoessary  or  proper  to 
inquire  of  a  fact  by  the  verdict  of  a  juiy,  it  becomes  necessary 
to  lodk  into  the  gesueral  equity  practioe  in  order  to  determine 
that  question.  Mr.  Greenleaf  ,  in  speaking  upqn  this  subjiect^ 
says :  ^Tha  chancellor  may  if  he  pleases  assume  to  himself 
the  deteimination  of  every  matter  of  fact  ^v^ested.  by  the 
record^  but.  if  the  facts  are  strongly  controverted  and  the  evi- 
dence is  nearly  equally  balanoed;  or  if  one  oi  the  parties  has; 
a  peculiar  right  to  a  public  ti*ial  upon  the  fullest  investigar 
ti0%  as  if  the  will  of  his  ancestor  or  his  owa  legitimacy  .^d; 
title  flis  heir  at  law  isqmeetionediOr  the  chancellor  feels  a  dif*. 
ficulty  upon  the  facts  too  great  to  be  removed  by  the  report  of. 
the  master  or  oommis$ioner;  in  these  and  other  cases  of  like, 
character  it  is  the  practice  in  geneiral  for  the  chancellor  to  di- 
rect, an  issue  to  be  tried  at  law,  to  relieve  his  own  conscience 
and  to  be  satisfied  by  the  verdict  of  a  jury  of  the  trutjb  or 
falsehood  of  the  facts  in  Gontrover&y."  (3  Greeid,  on  .£v,, 
dec  261;  2  Daniell's  Chancery  Practice  1071;  15  Oal 
3780 

Thue  it  will  be  observed  that  under  the  old  chancery  prac% 
tice  the  verdict  of  a  jury  having  been  taken  by  the  chancellor 
aa  meiely  advisory  to  his  conscience  upon  certain  controvert- 
ed f acta>  was  not  regarded  as  conclusive  or  binding  upon  him., 
but  might  be  disregarded  and  treated  as  a  mere  nullity  if  in 
his  opinion  it  was  not  supported  by  the  evidence.  And  in  this 
case  it  appears  from  the  record  that  the  issues  of  fact  made 
by  the  pleadings  were  submitted  to  a  jury  in  the  court  below,. 
and  without  any  objection  whatever  being  interposed  there  by 
either  party*  And  it  is  claimed  here  for  tiie  first  time,  on  be- 
half of  appellant,  that  this  was  not  a  proper  case  to  be  sub- 
mitted to  a  jury,  but  that  the  issues  of  fact  as  well  as  law 
should  have  been  tried  by  the  court  below  without  any  inters 
vention  of  a  juiy. 
,   Upon  looking  i^to  the  transcript,  a^d  the  evid3^e^  t^ken 

at  the  trial  and  reported  by  a  short-hand  reporter,  and  sub- 
7  Oregon — 16 
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mitted  upon  the  hearing  of  the  case  here,  we  think  that  posi- 
tion is  not  well  taken.  Upon  the  principal  issues  of  fact  the 
evidence  was  very  contradictory  and  conflicting,  and  so  nearly 
equally  balanced  that  it  was  doubtful  which  scale  preponder- 
ated ;  consequently  if  we  are  to  be  guided  by  the  rules  of  the 
old  equity  practice  we  must  necessarily  come  to  the  conclusion 
that  it  was  a  proper  case  to  be  submitted  to  a  jury.  But  we 
are  not  led  to  inquire  how  the  verdict  of  a  jury  taken  under 
such  circumstances  in  the  court  below  shall  be  regarded  in 
this  court  on  appeal.  Our  answer  to  this  proposition  is,  that 
it  occupies  the  same  position  here  that  it  did  in  the  court  be- 
low; it  may  be  read  in  evidence,  and  while  not  conclusive 
upon  the  court  it  should  not  be  set  aside  unless  clearly  against 
the  evidence.  But  in  a  case  like  this>  where  the  main  witr 
nesses  are  either  the  parties  to  the  suit  or  persons  deeply  in* 
terested  in  the  transaction  out  of  which  the  suit  arose,  and  the 
evidence  contradictory  and  nearly  evenly  balanced,  we  think 
the  verdict  is  not  only  entitled  to  weight  but  to  special  con- 
sideration. The  jury  having  heard  the  oral  examination  of 
the  witnesses  in  the  court  below,  their  opportunity  and  com- 
petency fat  passing  upon  the  ciedibility  of  the  witnesses  and 
judging  of  the  weight  of  the  testimony  were  far  better  than 
this  court  could  be  by  merely  reading  the  evidence  oonmiitted 
to  paper.  But  having  carefully  reviewed  all  the  evidence  we 
find  that  the  verdict  of  the  jury  is  supported  by  a  piep<mder- 
ance  of  it  It  shows  that  Messrs.  Shaw  &  Henton  were  en* 
gaged  in  carrying  on  the  business  of  real  estate  agents  and 
money  brokers  in  the  city  of  Salem ;  and  that  respondent  ap- 
plied to  them  at  their  office  for  a  loan  of  one  thousand  five 
hundred  dollars,  offering  to  secure  the  same  by  a  mortgage 
upon  certain  lands  in  Polk  county ;  that  said  Shaw  &  Hent(» 
having  no  money  of  their  own  to  invest  in  loans,  reported  the 
application  to  appellant,  who  after  making  the  necessary  in- 
quiry and  satisfying  himself  as  to  the  sufficiency  of  the  se- 
curity offered,  agreed  to  furnish  the  money  and  take  the  loan. 
Being  unwilling,  however,  to  have  his  name  known  in  the 
transaction  on  account  of  not  wishing  to  be  annoyed  with  re- 
newal of  notes,  extension  of  time  and  the  ooUection  of  notea^ 
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it  was  arranged  that  the  note  slioiild  be  execated  in  the  name 
of'Henton  and  made  payable  to  him  or  bearer.'  Appellant 
having  consented  to  this  arrangement,  the  one  thousand  five 
hundred  dollars  were  paid  into  the  office  and  the  arrangement 
carried  into  effect  The  theory  of  appellant  is,  that  this  loan 
was  negotiated  by  Shaw  &  Henton  upon  their  own  acooimt 
and  not  as  his  agents,  and  that  he  was  a  mere  purchaser  of 
this  note  and  mortgage  in  good  faith  as  a  matter  of  specula- 
tion and  investment  But  this  theory  we  think  is  inconsistent 
with  many  circumstances  developed  by  the  evidence  in  this 
case.  In  the  first  place  it  appears  that  Shaw  &  Henton  had 
no  money  of  their  own  to  invest  in  such  loans.  And  it  is  not 
very  likely  that  the  appellant  would  have  paid  the  full  one 
thousand  five  hundred  dollars  for  this  note  if  he  had  been  buy- 
ing it  on  speculation. 

Sut  it  further  appears  from  the  evideqce  in  this  case,  that 
prior  to  the  maturitf  of  this  note,  and  while  in  the  actual  posr 
session  of  appellant,  that  respondent  paid  the  full  amount  due 
thereon,  including  principal  and  interest,  to  Messrs^  Shaw  & 
Henton,  at  their  office,  with  tb,e  understanding  that  it  was  to 
be  credited  upon  this  note.  And  the  question  is  raised  upoiii 
this  state  of  facts  as  to  whether  they  were  the  agents  of  said 
Swegle  and  authorized  by  him  to  receive  said  money  for  him. 
And  while  the  general  rule  is  that  authority  to  receive  pay- 
ment upon  a  note  like  the  one  in  question  may  be  p^^sumed 
from  its  possession,  yet  this  presumption  may  be  rebutted  and 
overcome  by  the  evidence.  Shaw  &  Henton  not  having  the  ac- 
tual possession  of  this  note  at  the  time  these  payments  were 
made,  raises  a  presumption  against  their  authority  to  receive 
the  money  due  thereon ;  but  as  a  matter  of  fact  they  may  have 
been  the  fully  authorized  agents  of  appellant  for  that  purpose. 
The  jury  by  their  verdict  having  so  found,  and  this  being  the 
main  point  upon  which  the  evidence  was  strongly  controvert- 
ed, we  do  not  feel  warranted  in  disturbing  their  verdict 

Entertaining  the  views  herein  expressed,  we  hold  that  the 
decree  of  the  court  bdow  should  be  affirmed^  with  costs. 
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♦J.  C.  TRULLIITGER,  Plaintiff  and  Bespondenti  v.  N. 
KOFOED,  MARY  J.  A,  KOFOED,  PETER  RUNEY 
and  Q.  W.  PARKER^  Defendants  and  Respondents, 
and  B.  G.  CRANE,  Defendant  and  Appellant. 

AngUQATIOW  or  PATKlOrTS  «-  CBmxOS  MMX  PcnOBMIBrB  WHIN*  —  A 

debtor,  when  he  pays  a  Bum  of  money  to  his  creditor,  may  direct 
to  which  of  different  debts  due  from  him  to  his  creditor  it  shall  be 
applied.  If  he  does  not  so  direct  the  creditor  may  make  the  applica- 
tion of  the  payment,  and  if  neither  of  the  parties  make  the  applicar' 
tion,  then  the  court  may  inake  it,  and  will  generaUy  ap^  it  obl 
a  debt  that  is  unsecured  in  preference  to  o^e  that  ia  secured. 
Meohakics'  LncN  Waited  bt  Taking  Mobtgaoe. — When  a  mechanic  has 
a  lien  on  real  property  for  materials  and  labor  furnished  by  iiim 
in  erecting  a  btilding  theveon,  he  wairea  the  same  by  taking  a 
mortgage  04  said  psopeii^  to  secure  the  amomtt  due  him  for  iHiiek 
he  has  said  lien. 

The  respondent  Trullinger  famished  Kofbed  certain  ma- 
te '•'als  for  a  building  in  Astoria,  amounting  to  nine  hundred 
and  three  dollars  and  thirty-six  cents,  for  which  he  claimed 
a  lien  upon  the  building  fend  lot  He  included  in  his  account 
ah  item  of  thirteen  thousand  one  hundred  and  twenty-five  feet 
of  lumber  which  was  not  used  in  the  building,  but  was  used 
in  constructing  streets  adjacent  thereto. 

The  respondent  Runey  furnished  material  and  performed 
work  on  the  building  in  question,  for  which  he  took  the  prom- 
issory note  of  Kofoed,  secured  by  mortgage.  On  the  same 
day,  March  16,  1877,  Euney  duly  filed  notice  of  his  inten- 
tion to  hold  a  mechanics*  lien  upon  the  building  in  question  to 
secure  his  claim.  The  respondent  Parker  had  a  mortgage 
iipon  the  same  property,  which  was  executed  in  December, 
1876,  and  the  appellant  Crane  had  a  mortgage  executed 
March  13,  1877,  the  mortgagee  of  both  Parker  and  Crane  be- 
ing prior  to  that  of  Runey. 

Trullinger  brought  suit  to  foreclose  his  lien.  After  his^ 
complaint  was  filed  Kof oed  paid  him  one  hundred  and  forty- 
one  dollars  upon  his  demand,  which  sum  TruHinger  applied 
in  payment  of  that  part  of  his  demand  whid[i  was  for  ma- 
terials used  in  constructing  the  sidewalk  adjacent  to  the 
building  in  question. 

*See  33  Am.  Rep.  708. 
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The  court  below  decreed  that  the  one  hundred  fend  forty* 
one  dollar  payment  should  not  go  in  reduction  of  TruUinger^B 
lien,  and  that  Kuney  had  a  mechanics'  lien,  notwithstanding 
bis  mortgage,  anterior  to  the  mortgage  lien  of  Crane.  The  iait- 
ter  brings  this  appeal 

0.  F.  Bell,  for  appellant 

J.  Q.  A.  Boivlby,  for  respondent  Trullinger. 

By  the  Courts  Boisi^  J, : 

This  case  being  at  issue  was  referred  to  Frank  J.  Taylor  tb 
take  the  testimony  and  report  the  facts  to  be  found  by  him  to 
the  court  And  among  other  findings  made  by  the  sard 
referee  are  the  following  on  which  the  questions  made  in  this 
case  arise,  to  wit: 

1.  That  between  the  first  of  August,  1876,  and  the  eleventh 
day  of  October,  1876,  plaintiflF,  J.  0.  Trullinger,  furnished 
to  defendant,  N".  Kofoed,  boards,  timbers,  lumber  and  build- 
ing materials  to  be  used,  and  which  were  used,  in  the  construc- 
tion of  the  building  described  in  the  compl^nt,  to  the  value 
of  seven  hundred  and  seventy-eight  dollars  and  sixty-four 
dents,  and  also  thirteen  thousand  one  hundred  a!nd  twenty-five 
feet  of  street  lumber  and  timbers  of  the  value  of  one  hundred 
and  twenty-four  dollars  and  sixty-eight  cents,  which  said 
street  lumber  and  timbers  were  used  in  the  construction  of  tHe 
street  and  sidewalk  adjacent  to  said  building,  and  diat  on  the 
eleventh  day  of  December,  1876,  and  prior  to  the  completion 
of  the  building,  plaintiff,  J.  C.  Trullinger  filed  in  the  clerk's 
office  of  the  county  of  Clatsop  his  mechanics'  lien,  in  the  sum 
of  nine  hundred  and  three  dollars  and  thirty-six  cents,  against 
said  building  and  the  parcel  of  land  (lot  6,  blosck  134, 
Shively^s  Astoria),  on  whidi  said  building  is  situated,  and 
that  said  sum  included  the  one  hundred  and  twenty-four  dol- 
lars and  sixty-eight  cents  for  the  thirteen  thousand  one  hun- 
dred and  twenty-five  feet  of  lumber  and  tifnber  used  in  con- 
structing said  street  and  sidewalk ;  that  since  the  commence- 
ment of  the  suit,  said  defendant,  N.  Kofoed,  has  paid  said 
plaintiff  the  sum  of  one  hundred  and  forty-one  dollars. 

The  report  then  finds  that  between  the  fifteenth   day   of 
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October,  1876,  and  the  fifteenth  day  of  March,  1877,  de- 
fendant Runey  furnished  materials  and  lathed  and  plastered 
said  building,  and  filed  a  lien  therefor  for  the  sum  of  one 
liiousand  two  hundred  and  sixteen  dollars  and  twenty-fiFe 
cents;  that  on  the  same  day  the  defendants^  Mary  J.  Kofoed 
and  N.  Kofoed,  who  were  the  owners  of  the  property,  gave 
to  Runey  a  note  for  the  same  amount,  due  one  day  after  date, 
and  also  at  the  same  time  executed  a  mortgage  on  this  same 
property  to  secure  the  note;  that  the  note  and  mortgage  to 
Parker  were  executed  in  December^  1876,  and  the  note  and 
mortgage  to  Crane,  the  appellant  herein,  on  the  thirteenth 
day  of  March,  1877,  and  are  consequently  both  prior  to  the 
mortgage  of  Kofoed  and  wife  to  Buney,  and  unless  Runey's 
lien  attaches,  these  mortgages  would  give  Parker  and  Crane 
liens  on  the  property  prior  to  Runey'& 

It  therefore  becomes  necessary  to  consider  the  question 
whether  Runey  waived  his  lien  by  taking  a  note  and  mortr 
gage  on  the  property  to  which  the  lien  attached.  From  thia 
statement  two  questions  are  presented  for  our  considera- 
tion: 

1.  Was  the  item  for  the  thirteen  thousand  one  hundred 
and  twenty-five  feet  of  lumber  and  timber  used  in  oonstruct- 
ing  the  street  and  sidewalk  a  lien,  or  if  not  a  lien,  was  that 
item  paid  by  the  payment  of  the  one  hundred  and  forty-one 
dollars,  paid,  after  the  commencement  of  the  soit,  to  Trullin- 
ger  by  N.  Kofoed  ? 

TruUinger  claims  that  he  so  applied  it^  and  that  he  had  a 
right  to  do  80  as  it  was  not  applied  to  Kofoed  when  it  was 
paid.  As  Kofoed  did  not  make  the  application,  TruUinger 
had  the  right  to  do  it  (2  Parsons  on  Bills  and  Notesy  224.) 
And  in  case  neither  party  had  made  the  applicaticm,  then  the 
court  could  make  it^  and  when  the  court  does  make  such  ap- 
plication, the  payment  will  be  first  applied  to  unsecured 
debts.  (2  Parsons  on  Bills  and  Notes,  228.)  Ij^  therefore^ 
this  payment  was  not  applied  by  either  Kofoed  or  TruUinger, 
it  was  the  duty  of  the  court  to  apply  it  as  did  in  the  decree, 
fiist  to  the  debt  for  the  thirteen  thousand  one  hundred  and 
twenty-five  feet  of  lumber  used  in  the  construction   of  the 
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street  and  sidewalk,  if  that  waa  not  secured  by  the  lien,  and 
the  decree  h  right  in  this  respect  whether  it  was  a  lien  or 
not. 

We  will  now  consider  the  other  question,  whether  the  tak- 
ing of  the  not^  and  mortgage  was  a  waiver  of  the  lien.  It  has 
been  uniformly  held  in  England  and  in  nearly  all  the  states 
of  the  Union,  except  some  of  the  New  Eingland  states,  that  the 
taking  of  a  promissory  .note  for  a  precedent  debt,  or  for  a 
thing  sold,  is  not  a  payment  of  the  debt,  but  is  only  evidence 
of  the  indebtedness  and  of  the  amount  and  present  satisf  ac^ 
tion  to  become  an  actual  payment  or  satisfaction  if  paid  at 
maturity.  (Cumber  v.  Wone,  1  Smith  L.  C.  383;  Houk  on 
Liens,  sec  190.)  And  under  the  lien  laws  it  has  been  held, 
and  ia  the  rule,  that  the  taking  of  a  negotiable  note  for  the 
amount  of  work  and  materials  furnished  in  constructing  a 
building  is  not  a  waiver  of  the  mechanics'  lien,  unless  the 
time  of  payment  is  extended  to  a  time  that  will  extinguish  the 
lien.  It  is  claimed,  however,  in  this  case,  that  the  taking  of 
the  mortgage  by  Kuney  on  the  fiame  properly  was  a  waiver  of 
the  lien.  It  would  seem  from  the  record  and  the  conduct  of 
the  parties  that  it  was  not  the  intention  of  Runey  to  abandon 
his  lien  and  rely  wholly  on  the  mortgage  for  his  security,  for 
he  filed  his  mechanics'  lien  on  the  same  day  that  the  mortgage 
was  executed  and  filed.  We  can  see  no  reason  for  taking  the 
mortgage,  unless  he  comtemplated  indulgence  to  Eofoed  be- 
yond the  time  when  he  would  have  to  enforce  his  lien.  He 
might  have  taken  the  note  in  order  to  have  the  amount  of  the 
debt  fixed  and  interest  secured ;  but  the  mortgage  was  no  betr 
ter  security  than  the  lien  during  the  time  that  the  lien  would 
continue. 

It  is  a  rule  that  where  a  vendor  takes  a  mortgage  on  the 
property  sold  he  waives  his  vendor's  lien,  and  it  has  been  so 
held  by  this  court  (8  Or.  417 ;  6  Ves.  752 ;  Lagow  v,  BadoJr 
let,  1  Blackf.  416 ;  OUmcyne  v.  Brown,  1  Mason,  191 ;  WU- 
liams  V.  Roberts,  6  Ohio,  35 ;  4  Kent  Com.  154 ;  Houck  on 
Liens,  sec.  202.)  And  there  seems  to  be  no  difference  in  prin- 
ciple between  vendors'  liens  and  the  liens  of  mechanics,  and 
it  has  been  so  held  in  many  cases.  (Kinney  t^.  Thomas,  28 
BL  505 ;  Gardner  v.  Hall,  29  HI.  277 ;  Oorm^m  v.  Sagner,  22 
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Mo.  187 ;  Borrows  v.  Bwughman,  9  Midi.  218 ;  Phillips  on 
Liens,  sec.  280,  and  cases  there  cited.)  From  these  numeT^ 
ous  authorities  the  rule  seems  to  be  well  settled  that  where  a 
mechanic  takes  a  mortgage,  either  on  the  same  property  to 
which  the  lien  attaches  or  on  other  property,  that  he  thereby 
waives  his  lien,  and  the  reason  is,  as  observed  in  many  of  the 
cases  cited,  that  subsequent  lien-holders  and  purchasers  have 
a  right  to  rely  on  the  record,  and  should  be  protected  against 
secret  liens.  In  this  case  it  is  true  that  the  lien  was  filed  at 
the  same  time  that  the  mortgage  was  given,  but  if  the  general 
doctrine  be  established,  that  the  taking  of  a  mortgage  on  the 
property  is  not  a  waiver  of  the  mechanics*  lien,  a  mechanic 
may  hold  a  mortgage  on  the  property  and  afterwards,  at  any 
time  allowed  by  the  statute,  file  his  lien.  In  these  cases  of 
waiver,  if  it  only  concerned  the  immediate  parties,  it  would 
ordinarily  be  a  matter  of  little  consequence  how  it  was  deter- 
mined. "But  when  the  acts  of  individuals  become  the  motive 
to  the  conduct  of  others,  it  is  important  that  such  acts  should 
be  made  to  bear  their  natural  construction,  so  that  deceit  and 
imposition  upon  third  persons  may  be  prevented.  And 
though  one  of  the  parties  to  the  transaction  is  overreached,  or 
was  in  error  as  to  its  consequences,  that  error  cannot  be 
remedied  at  the  expense  of  third  persons.*' 

The  decree  of  the  circuit  court  should  be  so  modified  as  to 
postpone  the  claim  of  Runey  to  the  claims  of  Parker  and 
Crane  under  their  mortgages.  All  the  findings  of  fact  made 
by  the  referee  and  circuit  court  are  correct,  and  we  only  dia- 
sent  as  to  the  finding  that  the  taking  of  the  mortgage  £roin 
Kofoed  by  Runey  was  not  a  waiver  of  his  lien. 


C.  H.  McCORMICE:  and  L.  J.  McCORMICl^  Appellants, 
V.  C.  H.  BLANCHARD,  Respondent 

Ctatutks  of  Limitations — ^Debt  Cheated  m  Anothkb  State. — When  a 
debt  18  contracted  in  another  state  by  a  person  who  afterwards  re- 
moves to  this  state,  the  statute  of  limitations  begins  to  run  against 
the  debt  at  the  time  when  the  cause  of  aeUob  luxmied  ^eie  tka 
debt  was  created,  and  not  at  tiie  time  of  the  debtor's  arrival  in  this 
state. 
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In  July,  1866,  tlie  reapondent^  in  the  city  of  Chicago,  111., 
executed  his  proxnisaory  note  to  the  appellants,  promising  to 
p#iy,to  them  or  their  order,  at  their  oflSce  in  said  city,  on  or 
heforetbe  jSret  day  of  July,  1867,  th^  sum  of  sixty -four  dol- 
lar ($64.00),  with  interest  en  the  saxoe  from  date^w^itil  paid, 
at  the  rate  or  seven  per  cent,  per*  annum ;  that  said  note  is 
due,  and  only  the  sum  Otf  eighteen  dollars  and  eighteen  cents 
has  been  paid  on  said  note^  which  was  paid  and  indorsed  ther- 
on  the  twenty -ninth  day  of  November,  1871,  etc. 

The  complaint  alleges  "that  the  defendant  has  n^ided  in 
this  state  for.  three  years  la^t  past  and  no  longe^r." 

The  iie^pondent  appeared  and  filed  a  depiurrer  to  the  com- 
plaint, alleging,  only  the  following  cause  of  demurrer,  to  wit: 
"That  the  action  has  not  been  commenced  within  the  time 
limited  by  the.laA^'s  of  Oregon." 

The  demurrer  was  sustained,  and  the  respondent  had  judg- 
ment, from  which  this  appeal  is  taken^ 

Boriham  dk  Ramsey ^  T.  H.  Tongue^  for  appellants: 

«       . 
It  is  well  settled  that  the  lex  loci  contractu^  governs  as  to 

the  validity,  interpretation  and  obligatory  force  of  personal 

contracts,  and  that  the  lex  fori  prevails  as  to  the  remedy  on 

such  contracts,  and  the  time  within  which  actions  upon  them 

must  be  instituted.     (Angell   on   limitations,   sees.    64-67; 

Story  on  Conflict  of  Laws,  sees.  656,  572.) 

The  authorities  concur  in  holding  that  the  statute  of  limi- 
tataoni9  pertains  to  the  remedy,  and  that  the  question  whether 
the  note  in  this  cause  is  barred  or  not  is  to  be  determined  by 
the  statute  of  this  state.  (Angell  on  Limitations,  sec.  65 ; 
McArthur  v.  Ooddin,  Law  Register  for  November,  1876, 
672;  Story  on  Conflict  of  Laws,  sees.  676,  577.)  The  stat- 
ute merely  suspends  the  remedy,  it  does  not  extinguish  the 
right     {Myer  v.  Beal,  6  Or.  130.) 

The  Civil  Code  (sec.  16)  provides  that  "if,  when  the  cause 
of  action  shall  accrue  against  any  person  who  shall  be  out  of 
the  state,  or  concealed  therein,  such  action  may  be  commenced 
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within  the  terms  herein  respectivelj  limited,  after  the  retam 
of  such  person  into  the  state/'  etc.  This  statute  decla^  in 
effect  that  if^  when  the  action  accrued,  the  defendant  was  out 
of  the  state,  the  action  maj  be  commenced  any  time  within 
six  years  after  he  came  or  "returned"  into  the  state.  (11 
Pick.  36;  6  Cush.  239;  21  Barb.  359;  18  Ala.  248;  8 
Johns.  264^;  14  Mass.  203 ;  6  Vt  127 ;  19  Id.  178,  209 ;  10 
Mass.  30 ;  17  Id.  180 ;  14  Id.  203 ;  16  Pick.  368 ;  Angell  on 
Lim.,  sees.  66,  67 ;  8  Pet.  U.  S.  361 ;  4  Wheat.  122,  200,  207 ; 
11  Id.  361;  13  Pet.  313;  9  How.  TJ.  S.  407;  7  Mo.  241;  2 
Tex.  414 ;  38  Me.  179 ;  13  Gray,  535 ;  2  Parsons  on  Notes, 
282 ;  4  Or.  105 ;  5  Nev.  238 ;  10  N.  T.  106 ;  18  Iowa,  224.) 

The  phrase  "after  the  return  of  such  person  into  the  state,** 
used  in  section  16  of  the  code,  supra,  applies  to  the  original 
coming  into  the  state  by  a  person  who  had  never  been  here 
before  as  well  as  to  the  coming  into  the  state  by  a  person,  who 
had  been  here  before.  (3  Par.  on  Con.  96 ;  3  Johns.  261 ;  14 
Mass.  203;  Angell  on  lim.  207-9.) 

The  defendant  does  not  rely  upon  the  statute  of  limitationB 
of  the  state  of  Illinois,  and  has  not  pleaded  it  The  statate 
of  another  state  must  be  pleaded,  like  any  other  fact,  or  it  is 
waived.  (Sees.  69  and  70,  p.  119,  of  the  oode;  Angell  on 
Lim.  sec.  285;  Estee  on  PI.  247.) 

T.  B.  Handley,  for  respondent  submits: 

1.  The  construction  given  by  the  courts  below  is  oorrect. 
The  exceptions  made  in  section  16  to  the  rule  in  section  6  do 
not  include  the  case  of  a  non-resident  who  incurs  a  liability 
and  thereafter  becomes  a  resident  of  this  state.  Any  other 
construction  would  render  section  26  of  the  same  chapter  nug> 
atory.  The  court  will  not  make  exceptions  to  a  statute  of 
limitations.  (Beaubien  v.  Beavbien,  23  How.  190;  Humbert 
V.  Trinity  Church,  24  Wend.  587 ;  Bacon  v.  Howard,  20 
How.  23.) 

2.  It  lies  upon  the  plaintiff  to  aver  and  prove  the  facts 
which  create  an  exception  to  the  rule  of  the  statute.  {Ford 
V,  BdbcocJc,  2  Sandf.  318 ;  Huntington  v.  Brincherhoof,  10 
Wend.  278 ;  Perin  v,  Garfield,  37  Vt304.)  An  allegation  that 
defendant  wa/*  not  a  "resident  of  Oregon"  does  not  imply  that 
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he  was  not  within  the  state.  (Drew  v.  Drew,  37  Me.  217 ; 
BucJcnam  v.  Thompson,  88  Id.  171 ;  Smith  v.  Harrow,  8 
Bibb.  Ky.  446.) 

By  the  Court,  Pbim,  J.: 

The  only  question  presented  for  determination  in  this  case^ 
is  whether  the  note  upon  which  this  action  is  baaed  was 
barred  by  the  statute  of  limitations.  It  was  executed  in  the 
state  of  Illinois,  on  the  twenly-fifth  day  of  July,  1866,  and 
was  payable  to  the  appellants  or  order  at  their  office  in  Chi- 
cago on  the  first  day  of  July,  1867.  At  the  time  when  this 
cause  of  action  accrued  all  of  these  parties  were  residents  of 
the  state  of  Illinois,  and  continued  to  be  so  until  about  three 
years  prior  to  the  commencement  of  this  action  since  which 
time  respondent  has  resided  in  this  state. 

Section  6  of  our  code,  page  106,  provides  that  actions  upon 
contracts  not  under  seal  must  be  conmienced  within  six  years 
after  the  cause  of  action  accrued.  More  than  six  years  had 
elapsed  prior  to  the  commencement  of  this  action  and  since 
the  right  of  action  accrued,  but  it  is  claimed  that  it  comes 
within  the  exceptions  contained  in  section  16,  which  are  in 
these  words:  ^'If  when  the  cause  of  action  shall  accrue 
against  any  person  who  shall  be  out  of  the  state  or  concealed 
therein,  sudi  action  may  be  commenced  within  the  terms  here- 
in respectively  limited  after  the  return  of  such  person  into 
the  state,  or  the  time  of  his  concealment^  and  if  after  such 
cause  of  action  shall  have  accrued,  such  person  shall  depart 
from  and  reside  out  of  this  state,  or  conceal  himself,  the  time 
of  his  absence  or  concealment  shall  not  be  deemed  or  taken 
as  any  part  of  the  time  limited  for  the  commencement  of 
such  action.*'  It  will  be  seen  that  this  section  provides  for 
two  classes  of  persons  excepted  out  of  the  general  rule  con- 
tained in  the  various  sections,  in  which  the  respective  actions 
are  therein  limited: 

1.  If  a  person  shall  be  out  of  the  state  or  concealed 
therein  when  the  cause  of  action  accrues,  such  action 
may  be  cosounenoed  against  him  within  the  terms  therein  re- 
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apectively  limited  after  his  retom  to  the  statei  or  after  hia 
oonoealment 

2.  If  after  a  cause  of  action  shall  have  accraedi  such  per- 
son shall  depart  from  and  reside  out  of  this  state,  or  conceal 
himself,  the  time  of  his  absence  or  concealment  shall  not  be 
deemed  or  taken  as. any  part  of  the  time  limited  for  the  com- 
mencement of  such  action. 

It  will  be  seen  that  non-residents  are  not  embraced  in 
dther  of  these  exceptions,  nor  do  we  think  it  was  in- 
tended by  the  legislature  that  they  should  be;  and  this  be- 
comes more  evident  when  we  take  into  consideration  section 
6,  which  is  in  th^se  words:  ^'When  the  cause  of  action  has 
arisen  in  another  state,  territory  or  county,  between  non- 
residents of  this  state,  and  by  the  laws  of  the  state,  terri- 
toiy  or  country  where  the  cause  of  action  arose,  an  action 
can  not  be  maintained  thereon  by  reason  of  the  lapse  of 
time,  no  action  shall  be  maintained  thereon  in  this  state." 
These  sections  being  pari  materia  must  be  construed  to 
gether. 

The  statutes  of  New  York  and  Massachusetts  contain  the 
same  provisions  substantially  adopted  in  section  16  of  our 
code,  but  not  the  provision  of  section  26.  Their  courts  hold 
that  these  provisions  apply  to  both  residents  and  non-resi- 
dents. To  adopt  their  construction  of  these  provisions  would 
render  the  provisions  of  section  26  of  our  code  nugatory.  Bug- 
gies V.  Keeler,  3  Johns.  265,  is  one  of  the  early  cases  decided 
in  New  York  by  Judge  Kent  in  1808,  and  the  courts  of  that 
state  and  Massachusetts  have  followed  that  decision  ever 
since.  It  was  held  in  that  case  that  although  the  cause  of 
action  was  barred  in  the  state  in  which  it  arose,  it  was  not 
barred  in  the  state  of  New  York,  unless  the  party  had  been  in 
that  state  six  years  prior  to  the  commencement  of  the  action. 
The  doctrine  announced  in  that  case  is  denied  in  the  state 
of  Texas.      (8  Texas  106.) 

It  was  held  there  that  the  statute  of  limitations  begins 
to  run  on  debts  contracted  in  another  country,  by  a  person 
who  afterwards  removes  to  that  state,  at  the  time  when  the 
cause  of  action  accrued  there,  and  not  at  the  time  of  the 
debtor's  arrival  in  Texas— that  if  a  law  passed  by  the  kgi»- 
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latiue  of  Texas  is  similar  in  its  terms  to  a  law  of  other  coun- 

r 

tries  or  states,  the  courts  of  the  state  are  not  obliged  to  give 
it  the  same  oonstnietion. 

Kot  having  eitiier  the  book  in  vrkieh  the  ease  is  reportedly 
or  the  statute  of  Texas  before  ns,  we  are  unable  to  aseertsiin 
vrlitt  the  ptaviAonB  of  the  Texas  statate  are,  but  infer  from 
the  digest  that  liiej  are  similar  to  those  in  Kew  York 

W^  have  reax^d  the  oonclusion  that  tho  provisions  of  sec- 
tion 16  of  our  code'  ocmsideTCd  in  oonne($tion  with  section  26 
■hould  be  ooQStmed  to  apply  to  residents  only.  We  there- 
feore  holdthilt  thi&  statute  of  limitations  of  this  stftte  b^«n  to 
ran  on  the  note  upon  which  this  action  is  based,  at  the  4ime 
when  the  cause  of  actio!tf  accrued  in  Illinois,  and  not  at  the 
time  when  the  respo^ent  arrived  in  this  state. 


THE  STATE  OP  OREGON,  Respondent,  v:  CHARIET 
LEE,  Indicted  under  the  name  of  CHARLEY  LEE 
QTJONG,  and  AH  LEE,  Indicted  under  the  name  of 
LEE  JAW,  Jointly  indicted  with  LEE  JONG,  Appel- 
lants. 

* 

MuBDKB — BcQUDB  Or  Gedcb— Instbuotxons. — ^Is  a  cEse  of  murder  where 
the  degree  of  the  crime  ie  not  admitted  by  the  prisoner,  and  there 
is  any  disagreement  among  the  witnesses  for  the  prosecution  on  the 
subject  of  premeditation,  it  is  error  for  the  court  to  charge  the  jury 
that  ihere  is  nothing  in  the  testimony  tending  to  conrict  to  reduce 
the  degree  of  the  crime  from  murder  in  the  first  degree,  and  that  the 
jury  should  either  find  the  prisoner  guilty  as  charged  or  acquit 
him. 

Idem — ^Reasonable  BotTBT. — Where  evidence  is  introduced  in  a  criminal 
ease  to  establish  any  proposition  necessary  to  prove  guilt,  the  evi« 
dence  is  sufficient  to  establish  such  proposition  if  it  satisfies  the 
jury  of  its  truth  beyond  a  reasonable  doubt. 

£yn)ENCE — Dyiko  I^olasations. — The  admission  in  evidence  of  dying 
declarations  is  to  a  certain  degree  in  the  discretion  of  the  oourt  that 
hean  Hha  wit&esseBw 

Appeal  from  Multnomah  County. 

This  is  a  case  under  an  iudictinent  which  diarged  the  re^ 
i^KXidents  with  the  premeditated  and  malicious  killing  of  one 
Chin  Sue 
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The  jniy  found  the  defendanta  guilty  as  diarged.  From 
the  judgioent  upoa  such  verdict  this  appeal  is  taken. 

Upon  the  trial  the  court  below  gave  to  the  juiy  the  instme* 
tlcms,  among  others  referred  to  in  the  aigoment  of  appel- 
lant's oounsd,  as  follows :       . 

4.  ''It  is  one  of  the  distinguishing  characteristics  of  pef^ 
jury  that  the  testimony  of  different  witnesses  agree  too'welL 
17b  two  men  see  a  thing  exactly  alike,  and,  if  they  oould  do 
so,  differences  of  temperanwM  and  of  espreasion.  will  give 
to  their  respective  stories  many  points  of  differenoe.  The 
eyent  desmbed  in  its  essential  features  may  be  the  sama^ 
but  the  narratives  whidi  describe  it  should  be  and  will  be 
diffeirent  Thus  if  a  number  of  witnesses  describe  an  oc> 
currence  as  having  tak^n  place  at  ezaetly  the  same  mtoment; 
if  they  locate  it  at  precisely  the  same  spot;  if  those  who 
took  part  in  the  transaction  described  are  described  in  the 
same  attitude,  speaking  the  sanoe  word%  making  precisely 
the  same  gestures;  if  in  a  case  of  homicide  the  relative 
position  of  the  slayer  and  the  slain  are  the  same  in  the  ver- 
sions of  different  witnesses;  if  their  gestures^  the  differ»it 
blows,  the  different  weapons  employed,  the  struggle  and 
all  the  minute  details  of  the  occurrence  are  found  to  be  es- 
actly  alike ;  it  affords  very  strong  grounds  for  presuming,  if 
indeed  it  is  not  conclusive  of  the  fact,  that  the  different 
stories  have  been  carefully  rehearsed,  and  their  delivery 
practiced  beforehand;  and  while  such  previous  rehearsal 
does  not  necessarily  imply  that  the  narrative  is  false^  jet  it 
affords  strong  grounds  for  such  a  presumption.  Witnesses 
who  go  upon  the  stand  to  speak  the  truth  do  not  find  it 
necessary  to  rehearse  beforehand  the  story  they  expect  to 
tell. 

5.  ''The  fact  that  the  false  swearing  has  been  concerted 
between  a  numbear  of  witness  makes  it  all  the  more  danger- 
ous to  socieQr.  And  this  is  so  for  the  reason  that  prepara- 
tion and  the  association  of  persons  for  a  criminal  object  give 
that  confidence  which  makes  crime  aggressive  and  lends  to 
falsehood  the  assurance  of  truth. 

6.  "I  have  said  that  the  differences  in  the  testimiRiy  of 
the  different  witnesses   increases   your  responsibility,   and 
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this  is  80  for  the  reason  that  tiiese  di&ienoefl  involve  a  crime 
second  to  that  oonoerning  which  you  are  to  inquire  o£  You 
cannot  afford  to  let  perjuiy  succeed ;  your  verdict  is  mi»e  im* 
portant  in  this  view  than  ii  is  in  respect  to  the  matter  of  pun- 
ishing the  killing  of  Chin  Sue  Ying.  If  witnesses  in  this 
case  have,  banded  themselves  tt^ther  to  sn^ear  against  these 
defendants,  or  to  swear  for  them,  and  if  they  shall  succeed, 
the  law  will  be  less  able  hereaft^.  to  provide  safeguards 
against  the  false  witnesses  who  will  be  encouraged  by  their 
success  to  invade  the  precincts  of  your  courts  and  cheat  jus* 
tice  with  false  oaths. 

7.  ^^The  fact  is  undisputed  that  Chin  Sue  Ying,  a  person 
entitled  to  protection  under  our  laws^  under  solemn  treaty 
stipulations,  and  under  the  universal  laws  of  humanity,  was, 
in  the  heart  of  the  city,  in  the  broad  light  of  day  in  a  place 
open  to  all,  in  the  presence  of  a  large  number  of  persons, 
killed.  However  atrodoua  this  crime  may  be,  if  there  are 
circumstances  of  atrocity  surrounding  it,  it  is  less  serious  in 
its  conseqiiences  than  the  perjury  that  has  been  committed  in 
this  trial,  in  your  presence  and  hearing*  And  while  you  may 
not  be  able  in  this  proceeding  to  reach  the  false  witnesses,  it 
becomes  a  matter  of  the  highest  importance  that  the  perjuiy 
which  they  have  coiomitted  be  not  allowed  to  accomplish  its 
purpose. 

8.  "What  motive  or  temptation  have  these  witnesses  for 
the  state  who  testify  to  facts  tending  to  show  the  guilt  of  the 
defendants  ?  What  motives  or  temptations*  axe  they  under 
to  accuse  innocent  persons?  On  the  other  hand,  what  mo- 
tives or  temptations  have  those  witnesses  for  the  defense  who 
testify  to  facts  tending  to  show  the  innocence  of  the  accused  ? 
What  motives  or  temptations  are  they  imder  to  acquit  those 
who  are  guilty. 

9.  "It  is  sought,  on  the  part  of  the  defendants,  to  prove 
an  alibu  .When  fully  established^  this  is  one  of  the  most 
conclusive  defenses  that  can  be  made  out.  The  testimony 
introduced  for  that  purpose  should  in  every  case  be  scru- 
tinized carefully.  It  is  a  probable  fact  that  guilty  persons 
more  frequently  resort  to  this  defense  than  to  any  other,  and 
that,  as  has  been  remarked,  more  perjury  has  been  com- 
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mitted  in  de&naes  of  iMs  deecription  than  in  all  other  .de- 
fenfies  interposed  in  criminal  trials.  But  while  this  is  tnxdj 
it  ni'nst  be  borne  in  mind  that  an  alibi  iaa  proper  defense, 
and. that  to  an  innocent  man,  as  has  been  said,  it  is  ahnosi 
always  an  essential  defense,  indeed  it  may  be  his  only  de- 
fense. While,  dierefor^  it  is  the  'duty  of  the  jury  in  siidi 
cases  to  scrutinize  the  testimony  estiefully,  they  should  not 
discredit  the  defense  because  it  is  of  this  diaracter.  The  fact 
that  the  defense  ia  easily,  fabricated  and  is  often  resorted  to 
devolves  upon  the  jury  the. duty  of  exercising  unusual  caie 
and  minuteness  in  considering  it" 

The  facta  are  fully  stated  in  the  opinion  of  the  court 

Dolph,  Brona/ugh,  Dolph  &  Simon,  and  Whalley  £  Fech- 
heimer,  for  appellants: 

The  court  erred  in  charging  the  jury,  as  stated  in  excep- 
tion third,  that  there  were  "irreconcilable  differences  in  the 
testimony  of  the  witnesses  for  the  prosecution  and  that  of 
the  witnesses  for  the  defendants;*'  and  in  saying  to  the  jury 
that  ^'in  fhis  case  it  must  be  presumed  that  all  of  the  prin- 
cipal witnesses  on  one  side  or  the  other  have  sworn  falsely  f* 
and  in  saying  to  the  jury,  "there  has  not  only  been  rank 
perjury  here,  but  there  has  been,  if  I  may  so  speak,  whole- 
sale perjury  —  perjuiy  that  has  evidently  been  concerted 
between  witnesses."  The  jury  are  by  law  the  exclusive  judges 
of  the  credibility  of  witnesses,  and  as  to  whether  the  differ- 
ences in  their  testimony  are  irreconcilable,  and  the  statute 
makes  it  the  duty  of  the  jury  to  reconcile  those  differences, 
if  possible,  where  any  exist,  and  they  were  to  judge  as  to 
whether  or  not  perjury  had  been  committed.  In  charging 
the  jury,  therefore,  as  was  done  in  this  behalf,  the  court 
clearly  invaded  the  especial  province  of  the  jurjr,  and  such 
error  entitles  defendants  to  a  new  hearing.  (Civ.  Code,  246, 
sec  673 ;  8  Graham  &  Wat  New  Trials,  729,  750,  1261 ;  16 
Gray,  605;  42  Ind.  454;  55  Ga.  456.) 

The  same  objection  and  authorities  are  applicable  to  the 
matter  contained  in  that  portion  of  the  charge  contained  in 
exceptions  fourth,  fifth,  sixth,  seventh,  eighth  and  ninth, 
supra,  beside  that,  with  ail  due  respect  for  his  honor,  the 
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judge  of  tfae  oouirt  below,  we  submit  thait  fiuoh  is  the  evi- 
dent  intent  afid  meaning  of  mtioh  of  the  language  used  tiiere^ 
in,  when  read  by  the  light  of  the  circoniBtaDoes  of  the  case, 
that  he  might  as  well  have  said  to  tfaf^  jury  directly,  and  in 
fewer  words,  that  the  witnesses  for  the  defease  were  all  per- 
jured, and  therefore  diould  not  be  believed.  As  is  shown 
by  the  bill  of  exceptions,  there  were  but  two  witnesses  on  b^ 
half  of  the  prosecution  who  testified  to  having  seen  the  diffi^ 
culty  in  the  course  of  which  doeeased  was  mortally  wounded, 
while  there  were  four  witnesses  for  the  defense  who  said  they 
were  also  present  and  saw  the  affray.  Beside  these  thjere 
were  twk)  6th6TS  wh<>  swore  that  Charley  Lee^  Qttong  was  be* 
low  stairs  in  a  back  room  at  the  time  the  difficulty  occurred^ 
and  three  other  witness^  who  testified  that  defendant  Lee 
Jaw  was  at  the  same  time  lying  sick  in  the  wash-house,  so  then 
there  were  virtually  eight  or  nine  witnesses  against  two.  Now 
with  this  fact  in  mind,  let  us  recur  to  some  of  the  expressions 
used  in  that  portion  of  the  charge  embraced  in  exceptions 
three  to  nine,  inclusive. 

'^But  it  is  a  rare  case  when  all  of'  the  principal  witnesses 
Ti^on  one  side  or  the  other,  when  there  are  a  number  of  wit- 
nesses called,  must  be  presumed  to  have^  sworn  falsely.  Yet 
this  is  such  a  case.  There  has  not  only  been  rank  perjuiy 
here,  but  there  has  been,  if  I  may  so  speak,  wholesale  perjury 
— perjury  that  has  evidently  been  concerted  between  wit- 
nesses. The  fact  that  the  false  swearing  has  been  concerted 
between  a  number  of  witnesses.  If  witnesses  in  this  case 
have  banded  themselves  together.  It  is  sought  on  the  part  of 
defendants  to  prove  an  alibi,  *  *  It  is  a  probable  fact 
*  *  that,  as  has  been  remarked,  more  perjury  has  been  com- 
mitted in  defenses  of  this  description,"  etc 

Could  the  jury  have  failed  to  understand  from  such  ex- 
pressions that  the  court  meant  to  charge  them  that  defend- 
ant's witnesses  ought  not  to  be  accredited.  The  portion  of 
the  charge  embraced  in  exception  ''ninth,"  supra,  is  errone- 
ous, and  was  calculated  to  mislead  the  jury.  The  law  is  not 
that  the  defense  of  an  alibi  must  be  "fully  established"  in 
order  to  ftvail  the  prisoner.       On  the  contrary,  if  the  proof 

Is  such  as  to  create  a  reasonable  doubt  as  to  his  presence  at 
7  Oregon — 16 
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and  connection  "with  the  oommisBion  of  the  crime^  he  is  en- 
titled to  an  acquittal.  {Pollard  v.  State,  63  Ma  410;  Bums 
V.  State,  A6  Ind.  311;  Adam€  v.  State,  42  Id.  373.) 

But  again  the  court,  as  we  suhmiti  invaded  the  province 
of  the  jury  by  delivering  siich  utterances  as  those  contained 
in  exception  ''tenth/'  supra.  This  portion  of  the  charge  is 
erroneous  in  point  of  fact  as  well  as  of  law.  Doctor  S&ylor 
was  called  as  a  witness  for  the  state,  but  his  evidence  t^ada 
sUrougly  to  impeach  the  testimony  of  the  two  principal  wit- 
nesses for  the  prosecution,  and  to  show  that  the  killing 
may  have  occurred  under  (^rcumstances  wholly  inconsistent 
with  the  facts  necessary  to  oonstitute  murder  in  the  first 
degree. 

Now,  that  portion  of  the  change  was  necessarily  based  upon 
one  of  these  two  propositions: 

1.  That  under  our  statutes  the*  malicious  and  unjustifiable 
killing  of  a  human  being  is  presumed  to  be  murder  in  the 
first  degree,  and  evidence  is  zequired  to  overcome  that  pre- 
sumption and  reduce  the  crime  to  the  lower  grade  of  murder 
in  the  second  degree;  or, 

2.  That  the  court  has  the  right  to  charge  the  jury  that 
the  effect  of  the  evidence  on  behalf  of  the  prosecution  is  to 
show  that  the  killing  was  done  of  deliberate  and  premedi- 
tated malice,  and  that  therefore  the  defendants  must  be  found 
guilty  of  murder  in  the  first  d^ree'  unless  the  evidence  on 
their  behalf  is  such  as  to  reduce  the  offense  below  such 
grade. 

We  submit  that  neith^  of  these  positions  is  correct  or 
can  be  maintained.  The  presumption  of  law  under  statutes 
similar  to  ours  (Code,  p.  406,  sees.  506,  507)  is  that  the 
killing  a  person  purposely  and  maliciously  is  murder  in  the 
second  degree.  And  as  to  whether  the  deed  was  done 
deliberately  and  of  premeditation,  the  jury  are  the  sole  and 
exclusive  judges.  (Code,  p.  275,  sec  835;  People  v.  Sanr 
chez,  24  Cal.  28,  30;  State  v.  Oarraud,  5  Or.  216;  State  r. 
Foster,  61  Mo.  549;  McOue  v.  Commonwealth,  78  Pa.  St 
185;  108  Mass.  296.) 

Neither  can  the  effect  of  such  instructions  be  compen- 
sated by  proper  ones  on  the  same  subjects  elsewhexe  coo- 


Jan«  1879]      Stats  of  Ossooar.  v.  AhLsb.  248 

tained  in  fbe  dtarg«,  if  sueh  there  1)e;  for  it  can  not  be  kno¥nft 
or  shown  which  the  jnr^  accepted  for  their  gnidanoe,  or  how 
far  they  may  IxBve  been  misled  by  the  erroneoiis  instx^ictiona. 
{People  v.  Campbell,  80  CaL  812.) 

/•  F.  Caples,  Diatrict  Attomeyij^  and  M.  F.  Mvlkey,  for  the 
state: 

It  was  held  in  the  case  of  the  State  v.  Oarraud,  5  Or.  220, 
ihat  if  there  is  no  evidence  of  facta  and  cinnunstanoed  such 
as  would,  under  Hae  law^  iisduoe  the  erime  charged  to  man- 
slkn^ter,  the  judge  may  so  inform  the  jury  and  maty  diai^ 
them  that  they  cannot  consider  the  question  of  manslaugh- 
ter. 

It  id  clear  that  in  a  case  where  th^re  is  no  testimony  tend- 
ing to  reduce  the  grade  of  the  offense  Below  murder  in  the 
£rst  degr^  it  is  not  only  the  right  but  it  is  the  duty  of  the 
judge  presiding  in  the  trial  to  tell  the  jury  so.  The  jury 
should  not  be  rilowed  tb'presume  facts  concerning  which  there 
is  no  testimony— to  find  facts  without  evidence.  Is  it  true 
that  there  is  no  such  testimony?  If  so,  the  instruction  is 
proper ;  if  it  is  not,  this  cause  should  be  reversed. 

The  witnesses  for  the  state  who  testify  to  having  seen  the 
killing  testified  that  one  of  the  defendants  struck  deceased 
a  blow  on  the  head  from  behind  with  a  hatchet;  that  deceased 
turned  his  head  in  the  direction  of  the  blow,  where  upon  the 

4 

said  defendant  struck  him  again,  and  that  immediately  or  at 
the  same  time  the  other  defendant  and  the  third  person  in 
the  indictment  drew  pistols  from  under  their  clothing  and 
shot  deceased  twice  in  the  front  part  of  the  body;  that  this 
was  done  in  the  Chinese  joss  room,  which  contained  a  large 
number  of  persons — probably  a  hundred  persons  at  the  time; 
that  the  person  who  struck  with  the  hatchet  was  behind  tihe 
deceased  and  the  other  defendants  were  at  his  side ;  that  they 
did  not  see  the  deceased  do  anything  except  to  turn  his  head 
when  struck. 

There  was  testimony  tending  to  prove  that  the  deceased 
was  a  member  of  the  Chinese  mission  school  and  ihst  he 
had  embraced  the  Christian  faith ;  that  on  the    day  before 
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he  was  killed  he  was  at  the  festival  at  the  joes  house^  and 
that  while  there  Lee  Qoong  requested  a  poUoeman  to  put 
him  oxLty  allegii^  as  a  reason  for  so  doing  that  he  had 
poured  some  offensive  fluid  on  the  floor  of  the  room  ahout 
two  hours  previous!/;  that  some  such  fluid  had  heen  poured 
on  the  floor  at  about  thstt  time;  that  the  policeman,  in 
obedience  to  such  request  by  Lee  Quong,  took  deceased 
fitxn  the  room ;  that  while  he  w^s  escorting  deceased  from 
the  room  Lee.Quong  followed  and  applied  mx  offensive 
epithet*  to  the  ckceaaed  in .  the  C^unese  language ;  that  about 
this  time  or  soon  after,  the  (^eer  living  asked  Lee  Quong 
wkv  he  did  mot  have  deceased  arretted  if  he  had  committQ4 
the  nuisance,  as  Lee  Quong  has  stated,  replied,  '^I^U  arrest 
him  to-morP0W|  or  Fll  ha^e  him  arrested  to-morrow ;  I  know 
him.''  There  was  no  testimonjr  on  the  part  of  the  state 
tending  to  show  that  the  deceased  had  done  or  said  anything 
other  or  more  than  that  which  is  here  stated,  or  that  he  had 
in  any  way  provoked  or  attempted  to  provoke  the  defend- 
ants or  either  of  them,  or  to  cause  them  to  be  angry  with  hiDciy 
or  that  either  of  them  thought  he  had  done  so,  beyond  what 
is  here  stated. 

The  defense  sought  to  be  established  for  the  two  defend- 
ants on  trial  was  that  of  an  alibi.  For  this  purpose,  testis 
mony  was  offered  on  the  part  of  the  defense  tending  to  show 
that  they  were  at  another  place  when  the  killing  occurred, 
and  also  that  the  killing  was  done  by  Lee  Jong  alone,  and 
that  the  other  defendants  were  not  present 

Upon  these  facts  could  the  jury  have  found  either  of  the 
defendants  guilty  in  any  less  degree  than  murder  in  the 
first  degree }  Was  there  any  testimony  whatever  to  sustain 
such  a  verdict?  It  is  stated  in  the  instructions,  if  the  wit- 
nesses for  the  defendants  were  to  be  believed,  or  if  there 
was  a  reasonable  doubt  as  to  their  having  told  the  truth, 
the  defendaijits  should  have  been  acquitted.  The  caae 
could  not  have  been  more  strongly  stated  for  the  defendants. 
Was  there  then  anything  in  the  testimony  of  the  witnesses 
for  the  state  tending  to  prove  murder  in  the  second  degree 
or  mpnslaughter  ?  And  in  the  consideration  of  this  ques^ 
tion  let  us  consider  whether  the   state's  testimony   tends  to 
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show  the  Btatatoiy  ingrediente  of  murder  in  the  first  degi'ee. 
The  statute  provides  that  if  any  person  shall  purposely  and: 
of  deliberate  and  premeditated  maliee  kill  another^  he  shall  - 
be  guilty  of  murder  in  the  first  degree.       (Crun.  Code^  p. 
406,  sec  506.). 

And  .it  further  provides  that  theze  shall  in  such  case  be 
3ome<  other  proof  of  mtalice  than  the  mene  fact  of  killing,  and  • 
that  preineditatibn  and  deliberation  shall  be  evidenced  .by  poii' 
sohihg,  lying  in  wait^  or  soxoe  bther  proof  that  the"  design  .was 
formed' and  matared  in  <x>ld  hlood,  and  not  hastily  upon  the 
occasion.     (Orim.  Code,  p.  407,  sec  618L) 

It  is  also  provided  that  an  int^t'  to  murder  shall  be  eon* 
dusrvely  presumed  from  the  deliberate  use  of  a  deadly 
weia^on,  causing  death  within  a  year.  (Crim.  Code,  p.  260, 
sec.  765,  sub.  1.)  What,  then,  is  the'  law  applicable  in  a 
case  liloe  thisr  in  regard  to  the  facts  to  prove  premeditation^ 
and  deliberation  necessaory  to  constitute  murder  in  the  first 
degree. 

In  1794,  the  state  of  P^msylvania  enacted  that  "All  mtcr^ 
der  which  shall  be  perpetrated  by  means  of  poison  or  lying 
in  wait,  or  by  any  other  kind  of  willful,  premeditate  and 
deliberate  killing,  or  which  shall  be  committed  in  the  perpe- 
tration or  attempt  to  perpetrate  any  arson,  rape,  burglary  or 
robbery,  shall  be  deemed*  murder  in  the  first  degree,  and  all 
other  kinds  of  murder  shall  be  deem^  murder  in  the  second 
degree."      (Wharton  on  Horn,  sea  171.) 

The  substance  of  this  statute  is  now  incorporated  in  the 
codes  of  a  majority  of  the  states  in  the  Union.  It  will  be 
seen  by  a  comparison  between  this  statute  and  our  own  that 
the  two  ai^  in  all  essential  features  alike,  and  that  our  stat- 
ute, like  those  of  a  majority  of  the  states,  has  been  framed 
after  the  Pennsylvania  statute. 

Mr.  Wharton  says  that  these  statutes  do  not  touch  the 
d<bmmon  law  distinction  between  murder  and  manslaughter; 
that  they  simply  divide  murder  into  two  classes,  with  the 
object  of  diminishing  the  area  of  cases  in  which  the  death 
penalty  is  applicable,  by  making  sudi  penalty  apply  to  the 
higher  of  the  two  classes  of  murder.  (Wharton  on  Homu 
sec.  177.:) 
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The  oonstruction  of  these  statutes  has  heen  folly  settled  by 
many  decisions.  Mr.  Wharton  lays  it  down  that  under  these 
statutes  premeditation  does  not  require  positive  proof  of  an 
intent  prior  to  the  commission  of  the  act,  as  sudi  prior  intent 
may  be  inferred  from  the  act  (Wharton  on  Horn,  sec  180, 
and  note.)  Deliberation  and  premeditation  simply  mean 
that  the  act  was  done  with  reflection  and  conceived  before- 
hand. No  specified  length  of  time  is  required  for  such  delib- 
eration. It  would  be  a  most  difficult  task  for  human  art  to 
furnish  any  safe  standard  in  this  particular.  Every  case 
must  rest  on  its  own  circumstances.  The  law,  reaa<»  and 
common  sense  nnite  in  declaring  that  an  apparently  instan- 
taneous act  may  be  accompanied  with  such  ciroamstances  as 
to  leave  no  doubt  of  its  being  the  result  of  premeditation.  The 
true  view  is  that  intent  and  deliberation  are  to  be  inferred 
from  facts;  that  they  are  not  to  be  negatived  because  there  is 
no  direct  proof  of  their  existence  prior  to  the  fatal  blow ;  ani 
that  the  character  of  the  weapon  used,  if  it  be  used  coolly  and 
intelligently,  is  sufficient  to  give* inferences  by  which  the  na- 
ture of  intent  can  be  determined.  (Wharton  on  Horn.  sec& 
180,  31,  and  note.) 

In  two  or  more  cftses  covering  this  point  the  question  has 
been  thus  stated :  ^^ut  let  it  be  supposed  that  a  man  with* 
out  uttering  a  word  should  strike. another  on  the  head  with 
an  ax,  it  must,  on  eve^  principle  by  which  we  can  judge  of 
human  actions,  be  deemed  a  premeditated  violence.  (Whar- 
ton on  Horn.,  sees.  180,  181;  notes.) 

In  the  case  of  CommonweaUh  v.  Oreen,  1  Ashmead,  S89, 
the  accused  and  the  person  killed  belonged  to  a  marine  corpSi 
The  prisoner  had  refused  obedience  td  an  order  of  the 
deceased,  who  was  a  drill  sergeant,  by  whom  he  had  be^a 
placed  under  arrest.  At  this  time  a  difficulty  occurred,  and 
the  deceased  struck  the  prisoner,  who  was  in  the  act  of 
being  taken  to  the  guard-bouse,  over  the  head  with  a 
musket  After  being  taken  to  the  guard-house  tiie  priaoner 
got  leave  to  go  and  get  his  head  dressed.  Shortly  after  this 
he  returned  to  where  the  deceased  was,  and,  seizing  a 
musket,  shot  him  dead.  There  were  some  threats  between 
the  affrav  and  the  shooting  by  the  prisoner,  and  expreasions 
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both  of  satisfaetiaa  and  legret  afterwards       (Wharton  on 
Horn.,  sec  182,  p.  147.) 

Let  lis  appl  J  the  doctrine  of  these  authorities  to  this  case. 
Upon  the  assumption  that  the  state's  witnesses  are  to  be 
believed,  the  three  persons  attacked  the  deceased  simul- 
taneously. The  first  blow  was  struck  from  behind,  wiien 
the  deoeased  turned  his  face,  as  he  was  caused  to  by  the 
blow;  the  other  two  persons  engaged  in  the  killing  shot  him 
from  the  side,  both  shooting  almost  at  the  same  moment 
There  was  nothing  to  show  that  anything  was  done  or  said 
by  the  deceased  at  the  time  to  provoke  the  attack.  The 
three  persons  were  all  within  the  requisite  distance  for  the 
purpose  of  the  assault  at  the  same  moment,  two  armed  with 
pistols,  the  third  with  a  hatchet  Their  positions  were  such 
that  all  could  act  at  the  same  moment  Were  these  things 
the  result  of  accident  —  the  concurrent  assaults  from  dif- 
ferent directions  by  three  men  with  deadly  weapons^  in  ocm* 
venient  positions  about  the  person  assaulted,  there  being 
no  provocation  and  no  suspicion  by  the  assaulted  person 
of  a  purpose  to  harm  him  t  Oan  these  facts  lead  to  any 
other  conclusion  than  that  the  three  were  acting  in  concert, 
in  pursuance  of  a  design  previously  formed  and  matured 
and  understood  between  them  t  To  say  that  all  this  may 
have  been  mere  coincidence,  mere  accident,  that  the  three 
may  have  happened,  without  any  previous  understanding 
between  themselves,  to  have  been  at  the  same  moment 
within  arm's  length  of  the  deceased,  that  one  may  have  hap* 
pened  to  have  been  behind  him  while  the  others  were  at  his 
side ;  that  the  one  behind  him  happened  to  be  armed  with  a 
hatchet  at  that  particular  time  and  happened  to  lead  in  the 
violence,  while  the  others  had  pistols ;  that  while  the  deceased 
was  doing  nothing,  the  three  may  have  happened,  without  any 
previous  tmderstanding  or  intention,  and  without  any  know- 
ledge  on  the  part  of  either  as  to  what  the  others  were  about 
to  do,  eadi  hastily,  and  on  the  occasion  formed  the  purpose 
to  kill,  and  proceeded  simultaneously  to  carry  that  purpose 
into  execution — ^I  say  to  assume  that  these  things  may  have 
been  the  result  of  mere  coincidence,  of  chance,  is  to  discard 
reason  and  deny  experience. 
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;  It  wxtst  be  borne  in  mind  that  tb«  defendants  d<y  not  daim ' 
that  the  acts  described  by  these  witnesses  were*  justifiable 
OT  excusable,  or  doiie  in  a  sudd^x  heat  or  undue  provoea- 

■I 

titOQi.  .  Their  defehse  dis>putes  the  facts  idtogethor.  Thej 
Fdst  tbeir  case  upon  the  alibi.  But  the  ^testimony*  tending  to 
show  deliberation  and?  piemeditatioii :  does  not  stop  here*» 
The  testijnoty  shows  that  there  was'  some  difficulty  between 
the  deceased  !^d  otie  of -the  defendants  on  the  day  '  before 
the  killing;  that  the  deceased  had  renounoed  the  religion  oi 
liia  race ;  that  one  of  the  defcindants  accused  him  of  ai^.  ad 
offensive  to  the  Joss  worshippers  atui  to  decency?  sad  had 
an  t>fficer  eject  him  from  th^  building;  that  he  called  d^ 
ceased  an- offensive  name  and  said  he  knew  him  and  would 
awrest  him  or  have  him  airested  to-morrow.  Here  was  an 
antecedent  grudge  on, the  part  of  one  of  the  defendants  and 
provocation  as  to  all  of  them  that  furnishes  the  motives  for 
the  act; 

The  fact  that  a  hatchet  v/as  used  is  a  circumstance  from 
which  premeditated  and  deliberate  malice  may  be  inferred* 
A  hatchet  is  an  unusual  weapcm.  It  is  not  as  a  rule  carried 
upon  the  person.  There  is  nothing  to  show  that  hatchets, 
were  used  or  were  kept  near  where  the  kilting  took  place. 
It  must  be  presumed  to  have  been  specially  provided.  With 
this  hatchet  the  defendant  Lee  Jaw  approached  the  deceased 
from  behind  and  struck  him  a  murderous  blow.  Does  not 
the  maen  who  specially  arms  himself  with  an  unusual  and 
deadly  weapon,  and  who  approaches  his  adversary  from  be- 
hind, give  by  such  a4ts  every  indication  of  a  design  foamed 
and  matured  in  cold  blood  that  would  be  afforded  by  the  cir- 
cumstances  of  lying  in  wait? 

The  refinemieitts  of  technical  learning  will  have  to  be  im- 
proved before  presumptions  can  be  found  in  favor  of  the  as- 
sassin who  stealthily  approaches  his  victim  from  behind  that 
do  not  equally  obtain  in  favor  of  the  one  who  awaits  the  ap- 
proach of  his  victim  in  ambush. 

Under  these  f  aetB,  it  was  the  duty  of  the  court  to  instruct 
the  jury  that  there  was  no  testimony  tending  to  prove  mur- 
der in  the  second  degree. or  manslaughter.  The  jury  would 
have  no  right  to  presume,  in  the  absence  of  testimony,  that 
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ihe  killing  might  haye  been  provoked  or  that  other  facts  may 
exist  that  would  give  to  the  matter  a  different  face  from  that 
which  the  testimony  presented. 

By  the  Court,  Boisb,  J. : 

These  appellants  were  indicted  at  the  October  term  of  the 
circuit  court  of  Multnomah  county  for  the  crime  of  murder 
in  the  first  degree,  jointly  with  Lee  Jong,  who  escaped  and 
fled  the  country,  and  were  tried  at  the  same  term  of  the  coort^ 
and  conticted  of  the  crime  charged,  and  sentenced  to  he 
hanged  by  judgment  of  said  court,  rendered  January  4,  a.  i>» 
1879,  the  same  being  the  sixly-fourth  day  of  said  term  of 
said  court,  from  which  judgment  and  sentence  this  appeal  is 
taken.' 

The  facts  are,  briefly,  that  the  deceased,  Chin  Sue  Ting, 
was  mortally  wounded  by  two  blows  in  the  head  with  a 
hatchet  and  two  shots  in  the  abdomen  from  a  pistol  or  pistols^ 
in  the  Chinese  joss  house,  at  or  about  two  o'clock  of  the  after- 
noon of  the  third  day  of  October,  a.  d.  1878,  from  the  effect 
of  which  wounds  he  died  at  or  about  two  o'clock  of  the  morn- 
ing of  October  6,  1878. 

That  deceased  had  been  in  said  joss  house  on  the  evening 
of  the  second  of  October,  about  nine  or  ten  o'clock.  Charley 
Lee  Quong  applied  to  a  special  policeman,  who  was  on  duty 
below  stairs,  to  go  up  into  the  second  story  of  the  building, 
into  the  joss  room,  and  take  deceased  out,  complainiifg  that 
deceased  had  burst  a  Chinese  stink-pot  on  the  floor.  That 
the  policeman  went  up  stairs  accordingly,  and  found  that 
some  dark-looking  fluid  had  been  poured  on  the  floor,  which 
had  a  verjr  offensive  odor,  and  the  deceased,  being  accused 
by  Lee  Quong  of  having  poured  it  there,  he  was  accordingly 
put  out  of  the  house  by  said  officer.  That  as  he  left  the 
room  Lee  Quong  followed  as  far  as  the  door,  exclaiming  in 
an  angry  tone,  *'Ki  Gi,"  which  was  interpreted  to  mean  '*a 
man  who  acts  like  a  prostitution,"  and  as  being  a  term  of 
reproach.  That  said  officer  inquired  of  Lee  Quong  why  he 
did  not  have  the  deceased  arrested,  to  which  Lee  Quong 
replied :  "I  will  arrest  him  to-mdrrow,**  or  "I  will  have 
him  arrested  to-morrow."      That  about  hatf-past  one  o^dock 
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p.  M.  of  October  3,  the  two  and  only  witnesses  for  the  state 
who  claimed  to  have  witnessed  the  tragedy,  left  their  respeo* 
tive  places  of  employment  in  the  suburbs  of  the  city  and  came 
to  the  store  of  Wing  Hing  &  Co.,  about  two  blocks  distant 
from  the  joss  house.  That  one  of  said  witnesses  met  de- 
ceased at  said  store  and  they  went  directly  to  the  joss  house. 
That  the  other  of  said  witnesses,  when  he  reached  the  stare, 
f<Jlowed  on  imxnediately  to  the  joes  house,  and  the  three  had 
been  in  the  joes  room  but  a  few  minutes  when  the  affray  oc- 
curred. That  said  witnesses  had  been  in  the  habit  of  leaving 
their  places  of  employment  about  one  o'clock  of  each  day  pre* 
vious  to  October  8. 

In  giving  an  account  of  the  killing.  Wo  Jung,  a  witness, 
testified :  "That  he  is  acquainted  with  defendants  now  on 
trial,  and  with  Lee  Jong,  named  in  the  indictment  and  not 
on  trial,  and  was  acquainted  with  the  deceased  in  his  life 
time;  that  deceased  was  wounded  in  the  Chinese  joss  house 
in  the  city  of  Portland ;  that  witness  was  present  in  the  joes 
house  at  the  time  deceased  was  wounded,  and  was  standing 
within  seven  or  eight  feet  of  deceased  when  he  was  attacked 
by  the  three  defendants  named  in  the  indictment;  that  the 
first  thing  witness  saw  that  indicated  any  difficulty  between 
the  defendants  and  deceased  was  that  witness  saw  the  de- 
fendant Lee  Jaw  raise  a  hatchet  and  strike  the  deceased 
from  behind ;  that  the  deceased  turned  his  face  in  the  di- 
rection of  Lee  Jaw,  who  then  struck  him  a  second  blow 
with  the  hatchet;  that  deceased  received  both  blows  of  the 
hatchet  upon  his  head ;  that  deceased  was  struck  the  first 
blow  with  the  hatchet,  and  as  he  was  in  the  act  of  turning 
his  face  towards  Lee  Jaw,  the  defendants,  Charley  Lee 
Quong  and  Lee  Jong,  each  shot  at  deceased  with  pistols; 
that  the  pistols  were  fired  from  the  side  of  the  deceased— 
the  witness  could  not  tell  from  which  side;  Charley  Lse 
Quong  fired  one  of  the  pistols  and  Lee  Jong  fired  the  other 
at  deceased;  that  the  shots  were  fired  in  quick  succession, 
the  one  immediately  after  the  other;  that  after  the  second 
shot  the  deceased  fell  to  the  floor,  and  the  witness  was  badly 
frightened  and  ran  away ;  that  witness  is  positive  that  de- 
ceased was  first  struck  by  Lee  Jaw;  that  Lee  Jaw  was  stand- 
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ing  behind  deoeacied  when  he  struck  him  the  first  blow  with 
the  hatchet^  and  that  upon  being  so  struck  deceased  turned 
his  head  to  one  side,  about  which  tinie  Charley  Lee  Quong 
and  Lee  Jong  fired  pistols  at  him  from  his  side^  and  the  de- 
fendant, Lee  JaWy  about  the  same  time  struck  the  deceased 
the  second  blow  on  his  head  with  the  hatchet,  whereupon 
deceased  fell  to  the  floor  and  witness  ran  away;  that  there 
were  a  large  number  of  persons  present  in  the  joss  house 
at  the  time,  but  that  there  were  no  persons  between  witness 
and  deceased  at  the  time  he  was  attacked  and  wounded  by 
the  three  defendants  named  in  the  indictment;  that  a  band 
of  China  musicians  were  performing  upon  their  instruments 
in  the  joss  room  at  the  time,  and  there  was  much  noise  in 
the  room;  that  witness  did  not  see  deceased  do  anything 
nor  hear  him  say  anything  to  either  of  defendants  before  he 
was  assaulted  by  them.''  The  witness  also  testified  to  the 
situation  of  the  tables  in  the  room,  and  some  other  things 
not  necessary  to  mention  here. 

Another  witness,  Lun  Sing,  was  introduced  by  the  prose- 
cution, who  testified  that  he  was  present  in  the  joss  house 
at  the  time  of  the  wounding,  and  was  standing  near  the 
north  wall  of  the  room,  which  is  opposite  tiie  side  at  which 
the  difficulty  occurred,  which  was  near  the  south  wall  at 
the  south  end  of  the  tables.  This  witness  in  describing  the 
same  says  the  first  thing  he  saw  to  indicate  trouble  was  that 
he  saw  Lee  Jaw  raise  a  hatchet  and  strike  deceased  on  the 
head;  that  Lee  Jaw  was  standing  behind  deceased  at  the 
time,  the  back  of  deceased  being  toward  Lee  Jaw,  who 
struck  him  from  behind,  and  struck  him  on  the  head  with 
the  hatchet;  that  this  blow  was  on  the  back  of  the  head  of 
deceased;  that  deceased  when  struck  turned  his  head  with 
his  face  towards  Lee  Jaw,  who  then  strode  him  a  second 
blow  with  the  hatchet;  that  deceased  received  this  second 
blow  on  his  forehead;  that  Charley  Lee  Qiiong  and  Lee 
Jong  were  standing  close  to  deceased  at  the  time,  and  wit* 
ness  saw  both  of  them  put  their  hands  in  their  pockets  and 
draw  them  out  again;  they  each,  Charley  Lee  Quoqg  and 
Lee  Jong,  raised  their  arms,  having  their  hands  under  their 
sleeves^  and  two  pistols  were  fired  in  rapid  succession^  bat 


252  Statb^  of  OBXGOir  t.  Ah  Lbb.       [7  Oregon 

witness  did  not  recognize  by  wliom  they  weie  fired;  thegr 
seemed  to  be  fired  from  about  where  the  defendants  Charley 
Lee  Quong  and  Lee  Jong  were  standings  but.  witness  oould 
not  recognize  who  fifed  either  pistol ;  says  he  was  at  the  north 
side  of  the  room  and  at  the  north  end  of  the  same  table  that 
deceased  was  standing  at  the  south  end  of;  and  that  he  oooid 
see  him  and  what  took  plaoew 

These  witnesses  Wo  Jung  and  Lun  Sing,  were  the  only  witp 
nesses  introduced  on  the  part  of  the  prosecution  who 
claimed  to  have  been  present  up  stairs  in  the  joss  room,  when 
deceased  was  wounded,  and  were  tlae  only  witnesses  on  be- 
half of  the  state  who  testified  to  haying  seen  the  difficulty. 
Both  of  said  witnesses  testified  that  they  were  at  and  before 
the  difficulty  s<&olars  in  the  Chinese  mission  school  in  the  city 
of  Portland,  and  that  deceased  was  also  a  scholar  in  said 
school.  Lun  Sing  testified  that  he  went  to  the  joss  house 
with  the  deceased,  and  the  other  witness  went  there  abcFut 
the  same  time ;  and  they  had  been  there  but  a  short  time  when 
the  difficulty  occurred. 

The  first  witness  named  above,  Wo  Jung,  testified  on 
cross-examination  that  after  the  shooting  he  ran  away  and 
went  to  Wilbur's,  where  he  was  employed,  and  did  not  tell 
any  one  what  had  happened  or  that  he  saw  deceased  wh^i 
he  was  hurt ;  said  he  had  never  told  the  facts  to  any  one  until 
the  time  he  was  then  examined  in  court  on  the  trial.  On 
re-examination  by  the  prosecution  he  said  he  had  testified  be- 
fore the  grand  jury  and  talked  with  Mr.  Mulkey,  the  attor- 
ney for  the  state,  and  given  him  the  names  of  the  defendants 
the  next  day  after  the  killing,  and  he  was  also  before  the  cop- 
oner's  jury,  and  when  asked  why  he  ran  away  frcMn  the  joss 
house  he  answered :  '^I  was  afraid  the  other  side  would  turn 
to  and  kill  me." 

Dr.  Saylor,  a  witness  for  the  state,  testified  that  he  made 
a  pod  mortem  examination  of  the  body  of  the  deceased ;  that 
deceased  had  received  two  blows  on  the  head,  inflicted  by 
some  sharp  instrument  wliich  witness  supposed  to  be  a 
hatcbst;  that  the  wounds  were  on  the  left  side  of  the  head, 
and  both  cuts  penetrated  through  the  skuU  into  the  brain. 
This  witness  also    found    on    the    deceased    two  gosrshot 
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wounds— one  in  the  bowels,  near  the  navel>  and  th$«  |()thqr 
in  the  pelyJ9;  that  the  first  giuv*ehpt  wound  perforated  the 
howelsy  and  wats  the  inunediaite  joause  of  his  dc^th ;  that  the 
wounds  m  the  head  extei^ded  from  about  two  and  one  half 
or  three  indbt^  above  the  .  eye^  ba^ward  to  or  beyond .  the 
^urye  M  the  skull  behind ;  thitt  these  wounds  were  some- 
thing, otor  half  an  inch  ^part  in  front  and  come  together  be^ 
hind,  thp#  fyifpii^  a  V  shape;  that  in  t^e  opinion  o|  ywitv 
ness  either  of  said  wounds  would  most  probably  have  proved 
fatal)  but  the  in:^nediat^^  oa^use  of  the  de^th  was  inflanuna-^ 
ti<m  ircmi  the  gun-shot  wound  ii^  the  bowels ;  that  the  g^n^ 
shot  wo<ands  ^epe  i^eeiyed  from  the  .front ;-  that  either  of 
said, catB/X>n  tlielie^d. would  have  knocked: dpwn  any  ordinary; 
man;  that  in  the  opinion  of  the  witness  both  blows  on  the 
head  were  inflicted  by  a  party  stai^ding  in  front  of  deceased 
when  the  Mows  were  struck;  that  deceased  w^s  probably. 
not.  so  tall  as  lee  Jaw  or  Charley  LeeQuongby  two  ou 
three  inches;  that  wounds  in  the  head  might  have  been 
given  by  one  standing  behind  deceased  if  deceased  had. been 
sitting  down  at  the  time  or  had  been  seized  and  drawn  back* 
wards ;  but  that  witness  is  of  the  opinion  that  both  blows  were 
sti^bk  by  a  ^rson  standing  in  front  of  deceased  at  the  time ; 
witness  thinks  all  the  .womids  were  given  by  a  person  stand-* 
ing  in  front  of  deceased,  ^nd  that  the  wounds  on  the  head 
vrore  made  with  a  hatchet  having  a  blade  from  three  and  one- 
half  to  four  inches  wide. 

The  dying  declarations  of  deceased  werf  also  admitted,  in 
which  deceased  said  that  Lee  Jaw  cut  him  and  that  Charley 
Lee  Quong  shot  hitn.  In  these  dying  declarations  the  de^ 
ceased  did  not  explain  how  h^  knew  that  defendants  were 
the  parties;  and  if  the 'statements  of  the  witnesses  Wo  Jung 
and  Lun  Sing  are  true,  it  would  seem  that  the  deceased  could 
not  have  seen  liee  Jaw  wheati  he  strujck  him  with  the  hatchet, 
and  he  wotild  tnot  have  been  likely  to  have  seen  Charley  Lee 
Qaong  shoot  binl  when  stunned  by  a  blow  that  penetrated 
his  brain.  So  the  probabilities  are  that  if  he  knew  these  men 
to  have  been  the  partijes  he  mu9t[  have  Icjamed  it  from  those 
who  witnessed  the  attack.  r. 

The  defendants  offered,  evidence  tending    to    pro^e.'that 
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neither  of  these  prisoners,  Lee  Jaw  or  Charley  Lee  Quong, 
were  present  in  the  joss  room  at  the  time  the  wounds  were 
inflicted.  The  defendants  then  introduced  three  or  four 
witnesses,  who  testified  that  they  were  present  when  de- 
ceased was  wounded  and  saw  the  whole  difficulty;  that 
deceased  came  to  about  the  same  place  in  the  joes  room  as 
stated  by  witnesses  for  the  prosecution,  and  then  raised  his 
right  band,  having  a  piece  of  meat  in  it,  which  he  attempted 
to  throw  at  the  joss;  that  the  defendant,  named  Lee  Jong 
in  the  indictment,  was  standing  at  the  time  immediately  in 
front  of  deceased,  between  him  and  the  joss,  and  about 
three  feet  distant  from  deceased;  that  when  deceased  raised 
his  hand  to  throw  the  meat  Lee  Jong  seized  him  with  both 
hands  by  his  arms  and  exclaimed:  '^Don't  do  thatP^  That 
thereupon  a  scuffle  ensued  between  Lee  Jong  and  the  deceased, 
during  which  Lee  Jong  drew  a  hatchet  from  under  his  coat 
or  garment  behind,  and  struck  at  the  head  of  deceased  with 
the  hatchet. 

The  witnesses  are  not  certain  whether  the  hatchet  came 
in  contact  with  the  head  of  deceased  at  that  lime,  but  think 
not;  that  thereupon  deceased,  having  dropped  the  meat, 
seized  the  hatchet  with  both  hands  and  Lee  Jdih  did  like* 
wise,  and  a  scuffle  ensued  between  them  for  the  possession 
of  the  hatchet;  that  Lee  Jong,  unable  to  wrest  the  hatchet 
from  deceased,  let  go  of  it  with  his  right  hand,  but  stiD 
held  on  with  his  left  and  drew  a  pistol  with  his  right  hand 
from  under  his  clothes  and  shot  deceased;  that  deceased 
staggered,  and  Lee  Jong  again  cocked  said  pistol  and  shot 
him  a  second  time;  that  at  the  second  shot  deceased  loosed 
his  hold  on  the  hatchet  and  fell  to  the  floor,  wheTeu}>oii  Lee 
Jong  put  the  pistol  back  under  his  clothing,  and  taking  the 
hatchet  in  his  right  hand,  struck  deceased  twice  in  the  head 
with  the  blade  of  the  hatchet  as  he  lay  on  his  back  on  the 
floor.  Each  of  these  witnesses  for  defendant  who  so  testi- 
fied to  having  seen  the  difficulty  also  testified  that  they  did 
not  see  either  Lee  Jaw  or  Charley  Lee  Quorg  present  at  the 
scene  of  the  difficulty,  and  that  neither  of  them  participated 
in  it 

From  the  testimony  of  these  witnesses^  who  claimed  they 
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each  sa^  the  whole  transaedon,  it  is  evident  that  there  are 
different  accounts  as  to  Ihe  manner  in  which  the  wounds.weie 
given  and  who  participated  in  the  attack.  The  jndge  of 
the  circuit  court  said  to  the  jury  in  instnicting  them  that  thia 
testimony  could  not  he  reconciled  and  that  perjury  had  been 
committed  by  the  witnesses  on  the  one  side  or  the  other, 
and  we  think  he  was  warranted  in  making  that  statement,  for 
the  testimony  of  all  the  witnesses  can  not  be  true.  There 
is  no  reason  to  suppose  that  they  were  honestly  mistaken ;  but 
to  determine  who  among  the  witnesses  had  sworn  falsely,  or 
how  much  of  the  testimony  of  each  or  any  of  them  was  true 
or  false,  was  a  question  for  the  jury. 

The  testimony  of  the  witnesses  for  the  prosecution,  who 
state  that  the  deceased  was  struck  with  a  hatchet  from  behind, 
does  liot  accord  with  the  opinion  of  Dr.  Saylor,  who  gives  it 
as  his  opinion  that  the  blows  came  from  a  person  standing 
in  front  of  deceased,  and  in  addition  to  the  reasons  given  by 
Dr.  Saylor,  the  wounds  were  both  on  the  left  side  of  the  head, 
where  they  would  be  likely  to  be  made  by  a  person  standing 
in  front  and  using  the,  hatchet  in  his  right  hand.  If  they 
were  made  by  a  person  standing  behind  they  would  be  likely 
to  be  on  the  right  side  of  the  head,  if  the  person  assaulting 
used  his  right  hand. 

The  witnesses  for  the  defense  described  the  transaction 
with  unusual  minuteness  and  precision.  They  say  that 
thereupon  deceased  having  dropped  the  meat  he  was  going 
to  throw  at  the  joss,  seized  the  hatchet  with  both  hands 
and  Lee  Jong  did  likewise,  and  a  scuffle  ensued  between 
them  for  its  possession;  that  Lee  Jong,  being  unable  to 
wrest  the  hatchet  from  deceased,  let  go  of  it  with  his  right 
hand,  but  still  holding  it  with  his  left,  drew  a  pistol  with 
his  right  hand  from  under  his  clothes  and  shot  deceased 
with  said  pistol  from  in  front;  that  deceased  staggered,  and 
Lee  Jong  again  cocked  said  pistol  and  shot  him  the  second 
time;  that  at  the  second  .shot  deceased  loosed  his  hold  on 
the  hatchet  and  fell  to  the  floor,  whereupon  Lee  Jong  put 
the  pistol  back  under  his  clothing,  and  taking  the  hatchet- 
in  his  right  hand,  struck  deceased  twice  in  the  head  with 
liie  blade  of  the  hatchet  as  he  lay  upon  his  back  upon  the 
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floor.  If  all  these  witnesses  saw  this  transactum  and  de- 
scribe^ it  alike  in  all  these  minute  details,  their  testimony  is 
liable  to  criticism,  for  witnesses  to  such  a  transaction  rarelj 
agree  in  details,  and  there  was  a  large  number  present*  and 
much  noise  and  excitement  in  the  room.  The  intrinsic 
value  of  this  testimony  is  greatly  weakened  by  the  exact 
agreement  of  each  witnees  in;  these  minute  details,  and  we 
think  the  criticism  thereon  by  the  court  was  just  and 
proper. 

It  may  be  that  each  party  (for  it  seems  there  were  two 
parties  in  the  roosm  at  the  time)  has  given  a  highly  colored 
and  partially  false  statement  of  the  real  facta.  At  any  rate, 
it  was  the  province  and  the  duty  of  the  jury  to  pass  on  the 
value  of  all'  this  evidence  on  both  sides  and  try  to  ascertain 
the  real  facts  of  the  transaction  from  all  the  evidence. 
-  After  the  evidence  was  closed,  the  court,  among  other 
things,  charged  the  jury:  ^^In  this  case  there  is  no  testi- 
mony tending  to  reduce  the  grade  of  the  crime  from  murder 
in  the  first  degree,  except  the  testimony  of  those  witnesses 
for  the  defense,  who  give  an  account  of  the  killing,  as  they 
claim  to  have  seen  it.  But  if  the  testimony  of  these  wit- 
nesses is  true  then  these  defendants  were  not  present  at  alL 
If  therefore  you  believe  these  witnesses  these  defendants 
are  entitled  to  a  verdict  of  acquittal.  If  you  have  a  reason- 
able doubt  as  to  whether  or  not  they  have  told  the  truth  the 
defendant  should  be  acquitted.  If  you  think  beyond  a 
leasonable  doubt  that  they  have  not  told  the  truth,  then 
there  is  no  testimony,,  as  stated,  tending  to  reduce  the  grade 
of  the  crime  below  tl:^tt  of  murder  in  the  first  degree.  In 
other  words,  in  the  testimony  tending  to  convict  these  de- 
fendants there  is  nothing  that  will  justfy  you  in  finding 
the  defendants  guilty  in  any  less  degree  than  that  charged." 
As  before  indicated,  the  evidence  on  both  sides  was  liable 
to  criticism.  The  witnesses  for  the  prosecution  did  not 
agree  as  to  the  position  of  the  parties,  when  the  wounds 
were  given,  and  the  counsel  for  the  defense  had  a  right  to 
submit  to  the  jury  the  question  as  to  the  entire  truth  of 
their  theory,  and  also  the  theory  that  some  truth  and  some 
falsehood  had  been  spoken  by  the  wituesaes  on.  each  side. 
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That  ifl)  that  if  the  jury  should  rejeot  the  theofy  of  the  alibi 
— still  that  the  evidence  tended  to  show  that  deceased  was 
oommitting  an  act  of  sacrilege  on  the  Chines^  religioQ,  which 
its  votaries  had  avenged  in  the  sudden  heat  of  passion.  This 
xnatmction  puts  the  case  to  the  jury  by  presenting  each  side 
separately^  telling  the  jury  to  look  at  the  evidence,  and  if 
they  believe  the  witnesses  for:  the  prosecution,  then  it  is 
murder  in  the  first  degree.  If  they  believe  the  witnesses 
for  the  defense,,  then  the  defendants  should  be  acquitted. 
But  suppose  the  jury  believed  from  the  appearance  and  con-^ 
duct  of  the  witnesses  on  each  side  that  they  had  ooine  into 
court  to  swear  through  ibeir  case,  and  that  some  truth  and 
some  falsehood  had  been  testified  to  on  each  side,  and  though 
they  believed  there  bad  been  a  crime  committed,  yet  ,tbey 
doubted  as  to  whether  it  had  been  premeditated  or  had 
arisen  in  a  sudden  quarrel,  then  the  defendants  had  a  right 
to  the  benefit  of  sudi  doubt.  And  we  think  the  last  part 
of  this  instruction  which  says :  "In  other  words,  in  the  tes- 
timony tending  to  convict  these  defendants  there  is  nothing 
that  will  justify  you  in  finding  the  defendants  guilty  in  any 
d^ree  less  than  that  charged,^'  is  efronedus,  for  the  jury 
probably  understood  1^  this  the  testimony  for  the  proeecu* 
tion.  In  that  testimony  the  two.  Chinese  witnesses  swear 
that  deceased  was  struck  with  a  hatchet  by  Lee  Jaw,  stand* 
ing  behind  him,  while  Dr.  Baylor,  a  witness  for  the  prose- 
cution, gives  it  as.  his  opinion  from  the  position:  of  tb€^ 
wounds  that  the  blows  were  inflicted  by  a  person  standing 
in  front  of  deceased,  and  also  that  either  of  these  blows 
would  have  caused  sudden  paralysis  and  caused  the  deceased 
to  fall,  while  the  two  Chinese  witnesses  say  he  stood  up  and 
looked  around  after  he  was  struck.  These  facts  had  a  tendency 
to  contradict  the  theory  that  deceased  was  struck  by  a  person 
standing  behind  him,  which  fact  was  the  strongest  one  in  the 
case  to  prove  premeditation,  which  was  one  of  the  facts  to 
be  found  by  the  jury  in  order  to  justify  them  in  finding  the 
prisoners  guilty  of  murder  in  the  first  degree. 

We  think  this  instruction  might  have  prejudiced  the  rights 
of  the  defendants.     It  is  true  that  the  court  afterwards,  in 
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hiB  instirtictioiw,  told  the  jury  that  they  must  find  the  de- 
feixdaiits  guilty  beyond  a  reasonable  doubt,  and  ako,  that  if 
they  believed  from  the  evidence  that  either  of  the  defendants 
killed  or  afisisted  in  killing  Chin  Su  Ying,  and  entertained  a 
reasonable  doubt  as  to  the  grade  of  the  crime,  the  defendant 
was  entitled  to  the  benefit  of  that  doubt,  and  the  jury  should 
find  such  defendant  guilty  of  the  low^r  grade. 

But  the  court,  having  in  the  instruction  referred  to,  fint 
told  the  jury  that  there  was  no  evidence  tending  to  reduce 
the  degree  of  the  crime  from  that  charged  unless  tbey  be- 
lieved the  defendants'  witnesses,  we  think  the  instruction 
was  likely  to  have  influenxsed  the  jury  against  the  defend- 
ants. There  is  exception  taken  also  to  the  ruling  of  the 
court  in  admitting  the  dying  declarations  of  the  deceased. 
As  to  this  we  think,  as  that  is  a  matter  to  a  certain  degree 
in  the  discretion  of  the  circuit  court  who  hears  the  wit- 
nesses, that  this  court  should  not  hold  such  a  ruling 
erroneous  unless  it  is  evidently  so,  and  we  hold  from  the  evi- 
dence here  presented  that  such  ruling  was  correct.  The 
defendants'  counsel  also  asked  the  court  to  charge  the  jury 
that  ''if  the  jury  find  that  none  but  Chinese  witaesses 
testify  to  the  circumstances  of  the  killing  and  as  to  the 
parties  concerned  in  it,  and  the  jury  are  in  such  doubt  as 
to  the  credibility  or  truthfulness  of  such  witnesses  as  to  feel 
uncertain  whether  they  should  be  believed,  the  jury  ^oold 
acquit  the  defendants.'' 

This  instruction  was  refused,  and  we  think  properly,  be- 
cause the  word  uncertain  may  include  any  doubt,  whether 
reasonable  or  not.  There  is  more  or  less  uncertainty  as  to 
all  facts  attempted  to  be  established  by  parol  evidenoe. 
Nothing  is  absolutely  certain  that  rests  on  the  testimony  of 
men,  and  where  evidence  is  given  to  establish  any  proposi- 
tion tending  to  prove  guilt,  it  is  sufficient  if  it  remove  aU 
i^asonable  doubt. 

There  are  many  other  instructions  and  rulings  of  the  court 
which  were  controverted  in  the  argument,  but  we  think  they 
were  substantially  correct.  The  judgment  of  the  circuit 
court  will  be  reversed  and  a  new  trial  ordered. 
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EMTL  SCHITTZ,  Respondent,  v.  THE  DALLES  MILI- 
TARY ROAD  CO.,  Appellants. 

Act  09  OoRQBBBS  vob  Ck>NBTBuocioiv  OF  Daixss  "Msutamt  Roab— B» 
QwaurKTs  or  Road  Uvdbb. — ^An  act  of  Congress,  approved  Felh 
ruaiy  25,  1867,  granted  to  the  state  of  Oregon  certain  lands  to  aid 
in  the  construction  of  a  military  wagon  road  from  Dalles  City  to 
a  point  on  Snake  river.  It  provided  that  such  road  should  he  huilt 
of  Bueh  width  aad  grude  and  with  such  bridges  as  to  permit  of  its 
.  use  as  >  wagon  road,  and  in  such  other  special  manner  as  the  stato 
should  provide,  and  that  it  should  be  free  to  the  use  of  the  United 
States  in  the  transportation  of  its  property,  troops  or  malls :  Held, 
that  when  an  incorporated  company  accepted  this  grant  from  the 
state  it  undertook  to  oonstmct  the  road  in  the  manner  then  pres* 
cribed  by  the  laws  of  the  state  for  the  construction  of  toll  roads 
,  by  private  corporations,  and  to  so  maintain  it. 

Ldac. — ^The  building  of  such  road  of  a  less  width  than  prescribed  in  the 
law  relating  to  roads  built  by  private  corporations  will  render  suoh 
company  liable  for  any  damages  sustained  by  reason  thereof. 

losic — ^Damagbs — Toxxs  Pah)  bt  Mail  Cabbdol — If  the  company  fails 
to  build  bridges  at  necessary  points  on  such  road  and  a  carrier  of 
mails  is  compelled  to  cross  bridges  owned  by  others,  he  may  recov- 
er the  tolls  which  he  is  oompelled  to  pay  therefor  from  such  corn- 
pany. 

Idem — Carrikbs  of  Hails  Exempt  from  Tolls. — ^The  right  reserved  to 
the  government  of  free  passage  for  its  mails  exempts  all  persons 
from  the  pajrment  of  tolls  who  are  engaged  in  carrying  United 
StateiT  mails,  whether  such  persons  are  contractors  from  the  gov* 
emment  or  the  employees  of  such  contractors. 

Apfeax  from  Wasco  Countjr.  The  facts  are  stated  in  the 
opinion  of  the  court. 

B.  Whitten  and  W.  H.  Efflnger,  for  appellant 

HUl,  DurhoAn  dc  Thompson^  for  respondent 

By  the  Court,  Boise,  J. : 

The  complaint  alleges  in  substance  that  the  appellant  is 
a  corporation  organized  under  the  laws  of  Oregon  for  the 
purpose  of  constructing  and  maintaining  a  wagon  road  from 
Dalles  city  in  Wasco  county,  by  the  way  of  Canyon  city  and 
other  points  mentioned,  to  Fort  Boise,  Idaho  territory,  and 
collecting  tolls  thereon;  that  prior  to  the  incorporation  of 
appellant  congress  passed  the  act  granting  land  to  the  state 
of  Owegpsi  to  aid  in  constructing  a  military  wagon  road  be* 
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tween  the  same  termini,  hj  which  act  it  was  provided  that 
such  land  ahould  be  appropriated  ezclusivelj  to  the  oon- 
stractioii  of  such  road;  that  the  road  so  constructed  should 
remain  a  public*  highway  for  the  government  of  the  Fnited 
iStateSy  free  from  tolls  and  other  charges  upon  the  transporta- 
tion of  troopS;  mails  and  other  property  of  the  Ujiited 
States;  that  the  road  should  be  oonstructod-  with  such 
widths,  grades  and  bridges,  as  should  permit  of  its  regular 
use,  as  a  wagon  road,  and  in  such  other  special  manner  as 
might  be  prescribed  by  the  state  of  Oregon,  all  of  which 
xequixements  were,  by  said  act,  made  express  conditions 
thereof;  that  on  the  twentieth  of  October  1868,  the  state  of 
Oregon,  by  an  act  of  the  legislature  granted  said  lands  to 
appellant  upon  the  conditions,  restrictions  and  limitatiaDS 
imposed  by  the  act  of  ooi^ress;  that  appellant  accepted  the 
grant,  with  the  rights  and  privileges  and  subject  to  the  ob- 
ligations connected  therewith,  and  engaged  in  building  and 
maintaining  the  road;  that  during  the  time  the  damages 
complained  of  were  being  suffered  by  respondent,  the  said 
road,  from  Dalles  to  Canyon  city,  was  a  duly  established 
mail  route  of  the  United  States,  and  one  J.  K.  Oorman  was 
contractor  for  carrying  the  mails  over  and  upon  the  same, 
and  was  required  to  carry  the  mails  as  often  as  twice  a  week 
each  way ;  that  during  that  time,  to  wit,  from  April  1,  1876, 
to  April  1,  1877,  respondent  was  the  duly  authorized  mail 
carrier  on  said  route  under  said  contractor,  and  did,  as  sodi 
mail  carrier,  during  all  that  time^  carry  the  mails  upon  and 
over  said  route,  using  for  that  purpose  wagons,  vehicles  and 
teams^  carrying  said  mails  at  his  own  expense;  that  the  ap- 
pellant did  not  construct  the  .road  with  such  widths,  grad- 
ations or  bridges  as  to  permit  its  use  as  a  wagon  road,  but 
wholly  failed  so  to  construct  or  maintain  it,  and  neglected 
to  construct  or  maintain  the  road  in  accordance  with  the 
said  acts  of  congress  and  of  the  legislature  of  OF^;on; 
that  the  road  crosses  a  number  of  streams  which  are  not 
fordable  except  at  certain  seasons  of  the  year,  and  others  that 
are  not  fordable  at  any  time,  specifying  among  these 
streams  the  Desdiutes  river,  John  Day  river,  and  several 
of  its  branches  and  tributaries;  that  upon  said  streams  ap- 
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pellant  failed  and  neglected  to  build  or  maintain  bridges  or 
other  means  of  crossings  as  by  said  acts  required;  and  that 
by  reason  of  such  failure  and  neglect  respondent  has  suffered 
damages,  in  carrying  said  mails  and  as  such  carrier,  in  the 
sum  of  two  thousand  six  hundred  and  ninety-four  doUarSi 
by  breaking  and  injuring  wagons  and  other  vehicles  necessar- 
ily employed  in  carrying  the  mails,  in  tolls  and  fBrriage 
which  he  was  compelled  to  pay  on  private  bridges  in  order 
to  cross  said  streams,  in  delays  and  consequent  expense,  in 
moneys  necessarily  expended  in  making  the  road  passable 
for  the  mails,  and  in  extra  labor,  and  hire  of  ^rtra  wagons 
in  order  to  carry  the  mails,  which  would  have  been  im« 
necessary  had  not  the  appellant  so  negjlected  and  failed  to 
construct  and  maintain  said  road  as  required  by  said  acts* 
All  these  matters  are  set  out  in  the  complaint  with  particur 
larity  and  directness,  and  a  bill  of  particulars  of  the 
damages  is  filed. 

The  answer  admits  the  incorporation  to  build  the  road 
and  collect  tolls^  but  denies  that  it  undertook  to  maintain 
the  road ;  admits  the  acceptance  of  the  grant,  with  its  oondi* 
tions  and  obligations,  and  alleges  that  appellant  did  construct 
the  road  with  suoh  widths,  gradations  and  bridges  as 
to  permit  its  regular  use  in  transporting  the  troops,  mails, 
etc.,  of  the  United  States,  under  the  provisions  of  said  act 
of  congress,  and  that  long  before  respondent  became  mail 
carrier  the  road  was  examined  and  accepted  by  George  L» 
Woods^  then  governor  of  Oregon,  as  constructed  in  ao 
cordance  with  the  requirements  of  said  acts;  that  the 
acceptance  of  the  road  by  said  Woods,  as  govemcM*,  was 
approved  by  the  secretary  of  the  interior  before  the  time 
when  respondent  claims  to  have  become  mail  carrier ;  d^eniea 
any  knowledge  as  to  whether  Qorman  was  mail  contractor, 
as  alleged;  deniee  that  respondent  was  a  duly  or  otherwise 
authorized  mail  carrier  at  the  time  of  the  alleged  damages; 

m 

admits  the  road  was  a  mail  route,  but  denies  that  respondent,  • 
as   such   carrier,    carried    the   mails   over   the    route;  de* 
nies  knowledge  as  to  whether,  in  carrying  the  mails  over  the 
route,  it  waa  necessary  to  use  wagons  or  other  vehicles,  or 
^he(ther  the  mails  were  carried   at  respondent's  expense; 


262  ScHUTz  V.  MiMTABY  RoAB  Co.       [7  Or^pio 

denies  the  alleged  neglect  and  failure  ta  eanstract  the  road 
and  bridges  as  referred  to  by  the  said  acts^  or  that  appellant 
has  failed  or  neglected  to  maintain  the  road  in  good  repair; 
denies  knowledge  as  to  whether  there  are  anj  streams  that 
are  not  fordable;  denies  the  alleged  damage  and 
the  facts  out  of  which  they  are  alleged  to  have 
arisen ;  avers  that  while  respondent  was  carrying  the  mails, 
as  alleged,  he  was  also  carrying  passeiigers  and  freight,  not  foi 
the  United  States,  and  that  his  damages  resulted  from  that 
fact  and  not  from  unfitness  of  the  road  to  be  used  in  carry- 
ing the  mails ;  denies  each  item  of  the  damages  stated  in  the 
bill  of  particulars. 

'  For  further  answer  it  is  alleged  that  prior  to  the  first  day 
of  January,  1876,  the  appellant  abandoned  its  right  to  the 
road  and  its  right  to  collect  tolls  thereon. 

It  is  further  alleged  that  the  respondent  has  no  legal 
capacity  to  sue,  in  this,  that  he.  has  no  contract  with  Gk)nnan ; 
and  that  originally  the  contract  for  carrying  the  mails  and 
the  route  in  controversy  was  a  part  of  a  contract  with  one  De 
Lacy,  who  failed  to  perform  the  contract  on  his  part,  and  it 
was  afterwards  let  to  Gorman ;  that  while  De  Lacy  was  con- 
tractor he  let  this  route  to  Ad.  Edgar,  who  thereafter  employ- 
ed J.  H.  Marshbanks  and  John  Davis  to  carry  the  mails^  and 
these  latter  sold  out  to  respondent 

That  whatever  interest  respondent  may  have  had  in  carry- 
ing the  mails  over  the  route  in  question,  was  a  certain  pro- 
portion of  the  contract  price  therefor,  and  was  in  violation 
of  the  laws  and  regulations  of  the  United  States  on  that  sub- 
ject, and  was  void. 

The  reply  denies  the  averment  of  compliance  by  appellant 
with  the  law,  in  the  construction  of  the  road ;  denies  knowl- 
edge as  to  whether  the  governor  of  Oregon  accepted  it ;  and 
the  same  as  to  approval  by  the  secretary  of  the  interior ;  de- 
nies that  respondents'  damages  resulted  from  carrying  passen- 
' ers  and  freight;  denies  the  abandonment  of  the  road  by  appel- 
lant, the  averments  concerning  his  legal  capacity  to  sue,  and 
tiie  averment  of  facts  supposed  to  render  his  interest  as  mail 
carrier  illegal  and  void. 

The  first  assignment  of  error  is  that  the  oourt  ened  in 
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admitting  tbe  testimony  of  the  veepondent  in  r^ard  to  the 
contract  nnder  which  he  was  carrying  the  United  States  maib 
over  that  part  of  the  route. 

This  asdignment  of  eilior  seems  to  be  based  on  the  follow- 
ing part  of  the  bill  of  exceptions :  "The  plaintifF  offered  him- 
self as  »  witness  in  his  own  behalf,  and  testified  that  he  was 
mail  carrier  on  that  part  of  mail  ronte  44,140,  between  Dalles 
and  Canyon  city,  and  was  such  at  the  time  the  alleged  dam- 
ages accrued,  carrying  the  United  States  mails  by  himself 
and  his  employees,  in  stage  coaebes  and  on  buct-boards'  drawn 
by  horses ;  that  one  J.  M  Gorman  was  the  contractor  with  the 
United  States  government  for  the  ciarrying  the  said  mails,  and 
liat  he,  plaintiff,  was  carrying  said  mails  under  said  Gk)r- 
man's  contract,  and  received  pay  therefor  from  said  Gorman* 
To  the  introduction  of  this  evidence  defendant's  counsel  ob- 
jected, and  the  objection  was  overruled,  to  which  ruling  of 
the  court  the^  defendant's  counsel  excepted*" 

It  is  claimed  by  appellant  that  this  evidence  was  improp-' 
eriy  admitted,  for  the  reason  that  the  laws  of  the  United 
States  forbids  the  sub-letting  of  mail  contracts,  and  that  it 
was  improper  to  allow  evidence  to  show  that  respondent  was 
carrying  the  mail  under  Gorman,  who  was  the  contractor.  (U. 
S.  Postal  Laws  1873,  p.  67,  sec.  271.)  It  appears  from  this 
statement  that  respondent  was  employed  to  carry  the  mail, 
and  that  he  received  his  pay  for  so  doing  from  Gorman.  We 
think  the  law  of  congress  referred  to  does  not  prohibit  a 
contractor  from  employing  persons  to  assist  him  in  carry- 
ing the  mails.  Such  a  construction  would  render  the  trans- 
portation of  the  mails  difficult,  if  not  impracticable. 

The  second  error  assigned  is  that  the  court  erred  in  m^ 
structing  the  jury  that:  **Under  the  acts  of  the  legislature  and 
under  the  act  of  congress,  the  defendant  was  and  is  obliged  to 
keep  the  road  in  sueh  condition  as  that  the  mails  among  other 
things,  may  be  safely,  securely,  and  expeditiously  transported 
over  it" 

An  act  of  congress,  approved  February  25,  1867,  granted 
to  the  state  of  Oregon  certain  lands,  to  aid  in  the  construc- 
tion of  a  military  wagon  road  from  Dalles  city  on  the  Columr 
bia  river  by  way  of  Camp  Watson,  Canyon  City  and  Uormon 
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or  Humboldt  basin,  to  a  point  on  Snake  river  oppodte  Fort 
Boise  in  Idaho  territory.  It  is  also  provided  that  the  land  so 
granted  should  be  applied  ezdnsivelj  to  the  oonstmction  of 
said  road.  Section  seoond  of  said  act  provided  that  the  state 
l^g^lature  should  dispose  of  these  lands  for  the  purpose  of 
building  said  road,  .  and  for  no  other  purpose;  and 
that  said  road  shall  remain  a  public  highway  for  the  use  of 
the  government  of  the  United  States,  free  from  tolls  or  other 
chaigea  upon  the  transportation  of  any  property,  troops  or 
mails  of  the  United  States.  Section  8  provides  that  said  road 
shall  be  constructed  vrith  such  width,  gradation  and 
biidges,  as  to  permit  of  its  regular  use  as  a  vragon 
road  and  in  such  other  special  manner  as  the  state  of  Oregon 
may  prescribe. 

The  state  of  Oregon,  by  an  act  approved  October  20, 
1868,  granted  these  lands  to  the  appellant  for  the  purpose 
of  aiding  said  company  (the  appellant)  in  oonstructinig  the 
road  mentioned  and  described  in  said  act  of  congress  upon 
the  conditions  and  limitations  theroin  prescribed.  When  the 
appellant  accepted  the  grant  it  undertook  to  construct  and 
maintain  said  road  in  such  condition  as  to  enable  the  mails  to 
be  transferred  over  it  with  safety  and  convenience  to  the  mail 
carrier. 

The  act  of  the  state  legislature  did  not  particularly  pre- 
scribe the  manner  of  oonscructing  the  road,  but  we  think 
that  the  appellant,  when  it  was  organixed  as  a  eorporati<MEi 
to  ocHistruot  a  road  in  Oregon,  undertook  to  construct  it  in 
the  manner  then  prescribed  by  the  laws  of  the  state  for  the 
construction  of  such  roads.  While  the  road  remained  under 
the  control  of  appellant  it  was  obliged  to  maint>ain  the  same, 
and  we  think  this  instruction  was  not  erroneous. 

The  third  ground  of  error  assigned  is  to  the  following  in* 
struction:  '^It  wbb  the  duty  of  the  road  company  to  con* 
struct  the  road  sizte^i  feet  in  width  generally,  and  where 
there  was  necessity  for  cuts  of  six  feet  deep  or  more,  the 
itoad  need  not  be  moro  than  ten  feet  wide,  with  turnouts 
sixteen  feet  wide  every  quarter  of  a  mile  of  such  cut  This 
rale  is  not  to  be  oon^trued  rigidly.  A  variation  of  a  few 
feet  will  not  be  regarded  as  a  material  departure  from  the 
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law.''  This  instnictioii  is  correct  so  far  as  it  chains  die 
jury  that  the  road  must  be  sixteen  feet  wide  gei&erally: 
and  te&  feet  in  the  deep  cats.  We  think  the  court  erred  in> 
saying  to  the  jury  that  a  vaidation  of  a  few  feet  wili  be 
disKgarded.  A  road  is  not  of  legal  width  when  less  than  six- 
teen feet  generally  and  ten  feet  in  the  cuts  of  six  feet  and 
upwards.  If  accidents  occurred  occasioned  by  the  road  not 
being  constructed  the  legal  width,  the  company  would  be 
liable  for  damages  oocasibned  thereby,  but  this  error  did  not 
injure  the  appellant,  and  it  can  not  allege  the  6ame  as  er- 
ror. 

The  fourth  error  assigned  is  to  the  following  instruetioin : 
''It  was  the  duly  of  the  road  company  to  construct  biidgea 
over  such  streams  along  the  road  as  are  not  fordabk,  but  when 
such  streams  are  conveniently  fordftble  at  all  seasons  of  the 
year  the  road  company  was  not  obliged  to  build  bridges.  Before 
plaintiff  can  recover  he  must  show  that  he  was  engaged 
in  transporting  the  United  States  mails;  and  upon 
this  point  it  is  sufficient  if  the  testimony  shows 
that  the  mails  were  delivered  to  him  or  his  emplc^ees  and  by 
him  or  them  transported  over  the  route."  The  first  part  of 
this  instruction  is  correct,  being  in  accordance  with  the  stat* 
ute  of  Oregon  prescribing  the  manner  in  which  such  roads 
shall  be  constructed.  (Statute,  p.  681,  sec.  80.)  The  last 
part  of  the  instruction  is  correct,  for  if  the  respondent  was 
recognized  by  the  United  States  officers  and  the  maiU  deliver- 
ed to  him,  and  by  him  transported,  we  think  he  would  be  a 
sufficiently  accredited  mail  carrier  to  be  entitled  to  pass  over 
said  road  free  of  tolls. 

The  fifth  error  alleged  is  to  the  following  instruction: 
"On  the  subject  of  tolls  I  charge  you  that  under  the  law  a 
mail  carrier  or  one  employed  in  transporting  the  mails,  has 
a  right  to  pass  along  the  Dalles  military  road  and  over  tlie 
bridges  over  the  streams  on  said  road  without  paying  tolls 
therefor.  If  the  Dalles  military  road  company  has  failed  to 
build  bridges  at  necessary  points,  and  the  plaintiff  had 
to  cross  the  streams  over  bridges  owned  by  others  and  paid 
tolls  therefor,  be  may  recover  the  same;  but  the  amount  of 
toll  which  he  can  recover  is  such  as  would  have  been  charged 
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for  such  vehicles  and  teama  as  could  hare  oonveniesxtly 
taken  the  mails/'  As  has  before  been  said  it  was  the  duty 
of  the  said  road  company  to  construct  bridges  over  the  streams 
on  their  road.  If  they  had  not  done  this  v^e  think  the  re- 
spondent, if  by  reason  of  their  negligence  in  not  constructing 
bridges  had  to  incur  expense  in  passing  over  bridges  owned 
by  other  persons  and  pay  tolls  therefor,  it  was  a  damage  which 
resulted  to  him  from  such  negligence  of  the  appellant, 
and  that  the  appellant  would  be  liable  for  the  same. 
And  as  to  the  amount  of  such  damage,  the  measure  would 

• 

be  what  he  had  to  pay  to  pass  said  bridges,  which  is  correctly 
stated  in  this  instruction  now  under  consideration. 

The  sixth  ground  of  error  is  alleged  to  be  the  refusal  of 
the  court  to  give  this  instruction:  "That  a  contract  with 
the  government  to  carry  the  mails,  either  directly  or  through 
others,  is  not  the  government  of  the  United  States  carrying 
the  mails ;  and  that  the  government  of  the  United  States 
was  only  and  is  entitled,  when  carrying  by  itself  said  mails, 
to  have  free  transportation  for  its  mails  as  by  the  contract  un- 
der which  the  defendant  as  alleged  took  its  grant"  This 
instruction  is  not  skillfully  worded  and  is  scarcely  intelligi- 
ble, but  we  suppose  the  appellant's  counsel  desired  the  court 
to  say  to  the  jury  that  the  United  States  in  order  to  have  a 
right  to  pass  its  mails  over  this  road  free  of  toll  must  cany 
the  mail  itself  and  not  by  its  mail  contractors.  We  think 
this  is  n^t  correct.  The  government  being  a  corporation  can 
not  do  any  act  except  through  agents,  and  all  persons  are 
its  agents  who  are  employed  to  perform  its  functions. 
Among  these  are  those  who  are  employed  by  the  gov- 
ernment to  carry  the  mails.  Where  one  person  contracts  with 
the  government  to  carry  the  mails  over  long  routes  such  con- 
tractors have  authority  to  employ  others  under  them  to  as* 
sist  them,  for  where  any  person  is  employed  to  do  a  certain 
thing  he  has  implied  authority  to  employ  the  means 
necessary  to  accomplish  it.  Any  other  conclusion  would  defeat 
the  accomplishment  of  the  purpose  of  the  government 
in  letting  the  contract  to  carry  the  mails,  and  we  think 
there  was  no  error  in  the  refusal  of  the  court  to  give  this  in* 
stnicdon. 
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These  consideratioiis  dispose  of  the  questions  raised  in  the 
case,  and  as  we  find  no  substantial  error  in  the  proceeding  of 
the  circuit  covurt  its  judgment  will  be  affirmed. 


FELIX  O.  DOKRIS,  Appellant,  v.  B.  F.  SMITH,  and 
ELLA  M.  SMITH,  Respondents. 

Negligence — ^Afteb  Aoquibed  Title — ^Estoppel. — D.,  having  pur- 
ehased  a  certain  lot,  caused  the  same  to  he  conveyed  to  his  two  min- 
or children.  Thereafter,  being  ia  possession  in  behalf  of  his  chil- 
dren, he  executed  a  quitclaim  deed,  in  whidi  his  wife  joined,  to  the 
lot  in  favor  of  I.,  by  whom  it  was  subsequently  conveyed  to  S.  The 
conveyance  by  D.  was  in  his  own  name,  which  was  identical  with 
that  of  one  of  the  children.  Subsequently  D.,  having  succeeded  to 
the  interest  of  the  child,  sought  to  enforce  his  title  against  S. ; 
Beld,  that  the  execution  of  the  quitclaim  deed  by  V.,  the  wife  har* 
ing  joined  in  the  deed  and  the  names  of  D.  and  his  child  being  iden- 
tical,  was  such  an  act  of  negligence  on  his  part  as  should  estop 
him  from  asserting  his  after  acquired  title  against  innocent  pur- 
chasers. 

APPEAI4  from  Multnomah  County.  The  facts  are  stated  in 
the  opinion  of  the  court 

Seneca  Smith  and  John  B.  Waido,  for  appellant: 

It  is  claimed  pn  behalf  of  the  respondents  that  the  fact 
of  the  identity  of  the  names  of  the  appellant  and  his  son  Felix 
G.,  was  a  circumstance  which  was  likely  to  deceive  subsequent 
purchasers,  and  that  the  act  of  the  appellant  in  ezecuting  2^ 
deed  which  might  so  deceive,  was  such  an  act,  or  such  neg- 
ligence on  his  part  as  ought  now  to  estop  him  fr^m  asserting 
the  truth. 

In  speaking  of  estoppel  m  pais  the  supreme  court  of 
California  say,  "where  invoked  in  respect  to  title  it  must 
appear:  1.  That  the  party  making  the  admission,  by  his 
declaration  or  conduct,  was  apprised  of  the  true  state  of  his 
own  title ;  2.  That  he  made  the  admission  with  the  express 
intention  to  deceive  or  with  such  careless  negligence  as  to 
amount  to  constructive  fraud ;    8.    That  the  other  party  wa^ 
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not  only  destitate  of  all  oonvenient  and  ready  means  of  ac- 
quiring such  knowledge  by  the  use  of  ordinary  diligence, 
and  that  he  relied  directly  upon  the  admission^  and  would 
be  injured  by  allowing  it  to  be  disproved.'*  (Mariin  v.  Zdr 
hriack,  38  Cal.  316.) 

The  same  language  is  used  in  the  case  of  Biddle  Boggs  v. 
Merced  Mining  Co.,  14  Cal.  279,  and  in  43  CaL  626.  The 
quitclaim  deed  of  the  appellant  was  executed  on  the  ninth 
day  of  October,  1867.  It  does  not  appear  on  the  face  of 
the  deed  what  interest  was  sold;  there  is  no  assertion  or  re- 
cital that  the  grantor  owned  or  sold  any  interest  whatever. 
The  pleadings  and  testimony  show  that  the  deed  from  Day 
to  Geo.  P.  and  Felix  G.  Dorris  was  upon  record  at  the  time 
Smith  took  the  mortgage,  and  was  notice  to  eveiy  one  that 
Felix  G.  owned  but  an  undivided  interest,  the  other  moiety 
belonging  to 'his  brother,  Geo.  P. 

In  a  late  case  in  the  supreme  court  of  the  United  States 
Mr.  Justice  Field  says :  "It  is  difficult  to  see  where  the  doc- 
trine of  equitable  estoppel  comes  in  here.  For  the  applica- 
tion of  that  doctrine  there  must  generally  be  some  in- 
tended deception  in  the  conduct  or  dedaration  of  the 
party  to  be  estopped,  or  audi  gross  negligence  on  his  part 
as  to  amount  to  constructive  fraud  by  which  another  has  been 
misled  to  his  injury.*' 

In  all  this  class  of  cases,  says  Story,  the  doctrine  proceeds 
upon  the  ground  of  constructive  fraud  or  of  gross  n^ 
ligence,  which  in  effect  implies  fraud;  and  therefore^ 
when  the  circumstances  of  the  case  repel  any  such  infer- 
ence, although  there  may  be  some  d^ree  of  negligence,  yet 
courts  of  equity  will  not  grant  relief.  It  has  been  accord- 
ingly laid  down  by  a  very  learned  judge,  that  the  cases  on 
this  subject  go  to  this  result  only — ^that  there  must  be 
positive  fraud  or  concealment,  or  negligence  so  gross  as  to 
amount  to  constructive  fraud.  •  (1  Story's  Eq.  391.)  To 
the  same  purport  is  the  language  of  the  adjudged  cases. 
Thus  it  is  said  by  the  supreme  court  of  Pennsylvania  that 
the  primary  ground  of  the  doctrine  is  that  it  would  be  a 
fraud  in  a  party  to  assert  what  his  previous  conduct  had 
denied  when  on  the  faith  of  that  denial  others  have  acted. 
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The  element  of  fraud  is  essential  eitiier  in  the  intentioD  of 
the  party  estc^ped  or  in  the  evidence  whidb  he  attempts  to 
setup.    (Braniv.  Vvrgirui  Coal  <mdIron  Co.  3  Otto,  336.) 

The  nature  of  a  quitclaim  charges  the  purchaser  with 
notice.  The  vendor  says  in  effect  to  the  purchaser:  ^? 
make  no  assertion  or  pretense  of  ownership.  You  take 
simply  what  I  may  have  and  take  the  risk  absolutely  as  to 
my  interest  being  ahything.^'  In  Van  Rensselaer  v.  Kearny, 
11  How.  822y  the  court  say :  ^^A  deed  of  this  character  pur- 
ports to  convey^  and  is  understood  to  convey  nothing  more 
than  the  interest  or  estate  of  which  the  grantor  is  possessed 
at  the  time,  and  does  not  operate  to  pass  or  bind  an  estate 
not  then  in  existence.  Hie  bargain  between  the  parties 
proceeds  upon  this  view,  and  the  consideration  is  regulated 
in  conformity  with  it.  If  otherwise,  and  the  vendee  has 
contracted  for  a  particular  estate  or  for  an  estate  in  fee,  he 
must  take  the  precaution  to  secure  hiiAself  by  the  proper  cov^ 
enants  of  title.''  And  a^n  in  MankaU  v.  Roberts,  18  Minn. 
406,  10  Am.  IL  301,  it  is  said :  ^^ut  besides  this,  the  grantee 
in  a  quitclaim  deed  like  that  from  Boberts  to  Lamprey, 
though  he  may  not  in  fact  have  known  that  his  grantor 
had  previously  conveyed  the  described  premises  to  another^ 
and  though  he  may  not  in  fact  have  intended  to  defraud 
such  prior  grantee,  is  not  a  purchaser  in  good  faith 
against  such  prior  grantee,  for  nothing  is  attempted 
to  be  transferred  to  him  except  whatever  right,  title,  etc., 
the  grantor  has  at  the  time  when  the  quitclaim  deed  is  ex- 
ecuted, so  that  as  in  the  case  of  Hope  v.  Stone,  the 
very  terms  of  the  deed  are  notice  of  the  existence  of 
the  rights  which  have  been  conferred  upon  such  prior  grantee 
or  any  other  person." 

The  doctrine  is  laid  down  in  a  case  in  Missouri,  decided 
in  1876,  which  is  directly  in  point  (Mann  v.  Best,  62  Ma 
491 ;  Merrit  v.  Merrit,  Id.  180 ;  Ridgway  v.  Holiday,  59  Mow 
444 ;  May  v.  Leclair,  11  Wall.  282 ;  Jackson  v.  Waldron,  1& 
Wend,  205.) 

Says  Chancellor  Kent,  in  Demming  v.   Smith,  3   Johns. 

345 :     ^^If  a  purchaser  wishes  to  rest  his  claim  on  the  fact 

of  being  an  innocent  honoi  fide  purchaser,  he  must  deny 
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notioB)  even  though  it  be  not  charged,  and  he  most  deny  it 
pa^itivdy,  not  evasively ;  he  must  even  deny  fully  and  in  the 
most  precise  teizns  every  circumstance  from  ^i^hich  notice 
could  be  inferred/'  And  in.  GallaJtin  v,  Otmningham,  8  Cow. 
382,  the  courty  after  having  quoted  the  above  from  Deraming 
V.  8miih,  approvingly  say:  "Why  must  he  do  thusf"  Be- 
cause want  of  notice  is  an  essential  part  of  the  purchaaer'a 
title,  and  imless  he  or  those  claiming  under  him  aver  that 
he  had  not  notice  the  title  is  defective.  To  omit  such  an 
averment  is  as.  fatal  as  if  the  party  had  omitted  any 
other  fact  (as  thfe  death  of  an  ancestor,  for  example)  essen- 
tial to  a  perfect  title.'' 

In  Evarts  v.  Agnes  et  oL  ^  Wis.  367,  in  an  able  opinioa 
the  court  say :  "To  entitle  a  parly  to  the  protection  "wbidi  a 
court  of  equity  extends  to  a  subsequent  bona  fide  purchase, 
he  must  make  a  full  statement  of  all  the  facts  and  circum- 
stances of  his  case,  so  .that  the  court  may  be  able  to  do  per- 
fect equily  between  the  parties.  It  is  not  sufficient  to  allege 
that  he  purchased  for  a  valuable  consideration  without  no- 
tice, but  the  consideration  must  have  been  actually  paid  be- 
fore notice,  and  if  a  part  of  the  consideration  only  has  been 
paid  before  notice,  he  will  be  protected  only  pro  tanto.,  hence 
it  is  necessary  that  the  actual  consideration  be  stated  and  the 
amount  actually  paid.  The  mere  averment  that  he  is  a  pur- 
chaser for  a  valuable  consideration,  and  that  the  consideration 
is  paid,  is  not  sufficient,  and  no  instance  it  is  believed  can  be 
found  where  such  a  statement  in  an  answer  has  been  held  suffi- 
cient" 

In  Duncan  v.  Johnson  et  al.  13  Ark.  190,  it  is  said:  "And 
not  only  is  it  necessary  to  set  forth  the  subsequent  title  relied 
upon,  but  the  answer  must  positively  deny  all  notice  what- 
ever, and  that  not  alone  bofore  the  contract  of  purchase, 
but  before  the  paynuent  of  the  purchase-money  and  the  exe- 
cution of  the  deed  also."  In  Story^s  Eq.  PL,  sec  806,  it  is 
said:  "The  plea  must  also  deny  notice  of  the  appellant's 
title,  or  claim,  previous  to  the  execution  of  the  deed  and 
payment  of  the  consideration."  In  the  case  at  bar  the  only 
allegation  of  want  of  notice  is:  "And  he,  (the  respondent, 
fienj.  F.  Smith)  had  not  at  the  time  of  said  purchase  any 
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notice  or  knowledge  oonoeming  the  title  th^eto^  exoept  wksi 
appeared  by  the  records  aforesaid." 

There  is  no  allegation  as  to  when  the  purchase  was  made, 
from  whom,  what  oonsideraticm  wsA  paid,  except  he  alleges 
he  purchased  for  a  "full  consideration/'  or  whether  the  con- 
sideration was  paid  at  the  time  of  the  purchase  and  before 
the  notice  or  not  Besides  the  wo)*dS)  ^'except  what  ap*> 
peaned  by  the  records  as  aforesaid/'  is  a  n^atite  pregnant, 
and  carries  wi^  it  an  admission  Ibat  he  had  notice  by  the- 
record. 

Oattin,  KUlin  &  Nicholas,  for  respondents : 

,  In  July,  1856^  more  than  twenty  years  before  this  suit  was 
cgmnienoedy.  F.  G»    Dorria,    the ,  plaintiff^    piirchased    from 

♦  > 

Lewis  Day  aja  equitable,  titlf,  to  the  lot,  in  controversy,  and 
took  the  deed  i^  the  name  of  F.  G.  and  Geo.  P.  Dorris. '  Jn 
October,  1857,  F.  G.  Dorris,  the  appellant,,  conveyed  said  lot 
by  a  good  and  sufecient.deed  to  W.  S.  and  B.  R.  Ingles,  and 
received  a  full  and  adequate  consideration  therefor;  and  the 
deed  was  recorded.  Afterwards  the  respondents  bought  the 
lot  and  paid  a  full  price  .  for  it>  and  have  ever, 
since  been  in  the  possession  of  it|  and  made  large 
and  valuable  improvements  on  it;  it  was  a  gully  or  holloW; 
they  filled  it  up,  made  plank  sti^ets,  built  sidewalks,  and  an 
expensive  house ;  they,  during  all  the  time  they  were  making 
their  improvements,  having  no  knowledge  except  what  was 
imparted  to  them  by  the  deed  of  record.  In  1866  respond- 
ents got  in  the  legal  title  from  the  heirs  of  D.  H.  Lownsdale, 
who  held  it. 

F.  G.  Dorris,  the  appellant,  now  sues  to  hold  the  re- 
spondents as  trustees,  for  his  use ;  and  alleges  that  when  he 
purchased  the  lot  and  took  the  deed  to  F.  G.  and  Geo.  P. 
Dorris,  he  intended  the  undivided  half  for  an  infant  son  by 
the  name  of  F.  G.  Dorris,  and  not  himself;  that  the  son  is 
dead,  and  he,  as  sole  heir,  succeeded  to  the  equity  of  the 
son,  and  is  entitled  to  have  the  Smiths  convey  to  him. 
Among  other  defenses,  limitations,  want  of  equity,  etc.,  re- 
spondents plead  an  estoppel  by  deed  and  also  in  pais. 
They  claim  that  Dorris  having  taken  the  deed  in  the  name 
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of  F*  Q.  Dorrifl^  with  nothing  to  indicate  that  it  was  for  the 
ohildy  and  having  sold  the  lot  and  obtained  all  it  was  worth, 
and  having  stood  by  knovi^ing  that  the  Smiths  were  relying 
on  the  face  of  the  reoord,  and  having  witneaaed  their  great 
expenditures  up  to  the  time  of  his  child's  death  in  1862, 
and  having  ever  since  failed  to  notify  them  of  the  ambiguity 
in  the  record,  and  having  never  come  near  or  offered  to  pay 
the  taxes  or  atreet  aseeasmenta^  is  eatopped  now  to  claim  that 
he  committed  a  fraud  and  a  forgery  when  he  deeded  the  prop- 
erly away  in  1867. 

By  the  Court,  Prim,  J. : 

Felix  G.  Dorria,  the  appellant,  who  daims  to  be  ih» 
equitable  owner  of  lot  7  in  block'  26,  of  the  dtj  of  Port- 
land, brought  this  auit  in  the  court  below  to  compel  respond* 
enta  to  convey  to  him  the  legal  title  of  the  undivided  one  half 
of  aaid  lot  The  following  facta  are  developed  by  the  plead- 
ings and  evidence  produced  at  the  trial:  On  October  8>  1850, 
Daniel  H.  Lownadale,  being  a  settler  upon  the  tract  of 
land  embracing  the  lot  in  controveray,  aold  and  con- 
veyed  aaid  lot  by  deed,  for  a  valuable  conaideration,  to 
one  JEiram  Wilbur,  which  waa  duly  acknowledged  by  aaid 
Lownsdale,  but  not  witnessed.  At  the  time  when  this  deed 
was  executed  Lownsdale  had  not  completed  his  four  years' 
residence  and  cultivation  upon  aaid  land,  so  as  to  entitle  him 
to  a  patent  imder  the  act  of  congress  of  September  27,  1850, 
commonly  called  the  donation  law,  under  whidi  he  was  seek- 
ing to  acquire  the  title.  Thereafter  aaid  Wilbur,  for  a;  valua- 
ble consideration,  conveyed  aaid  lot  to  Lewis  Day.  On  or 
about  July,  1856,  appellant  bought  said  lot  for  a  valuable 
consideration,  and  procured  the  same  to  be  conveyed  by  said 
Day  and  wife  to  George  P.  and  Felix  Q.  Dorria.  On  Oc- 
tober 9,  1857,  the  appellant  sold  it  to  W.  S. 
and  Bw  K.  Ingles,  for  two  hundred  dollars,  and  he  and  his 
wife  conveyed  the  same  to  said  Ingles  by  good  and  sufficient 
deed,  which  waa  duly  witnessed,  acknowledged  and  placed 
upon  the  records  of  deeds;  that  thereafter  B.  F.  Smith,  one 
of  the  reapondenta,  having  paid  the  full  value  of  aaid  lot 
and  acquired  the  poeseasion  of  1^  aame  by  sundry  mesne 
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oonyeyaneeB  from  B.  R  and  W.  8.  Ingles^  oonveyed  the 
same  to  his  danghteri  Ella  M.  Smitli.  Bespondents  hav^ 
vemaixkei  in  posaesaion  of  aaid  lot  ever  sinoe,  and  have  made 
many  valuable  improv^cneaits  thereon;  that  in  Fehniazy, 
1866^  Lown^dale  having  died,  and  his  heirs  being  the  owners 
of  the  legfii  title  to  the  tract  of  land  embnidng  the  lot  in 
controversj^  the  respondent,  Ella  M.  Smith,  commenced  suit 
in  the  circuit  court  of  Multnomah  county  against  said  heirs^ 
to  compel  them  to  convey  to  her  the  legal  title  of  said  land, 
claiming  to  be  the  equitable  owner  thereof  through  the  said 
sundry  mesoe  conveyances  from  Lownsdale  to  herself.  The 
LownfidaJe  heirs  appeared  therein,  but  failed  to  answer  the 
Complaint  and  permitted  a  decree  to  be  taken  against  them^ 
aeoording  to  the  prayer  thereof.  In  pursuance  of  said  de- 
cree, they  subsequently  duly  executed  a  conveyance  of  the 
legal  title  to  her. 

The  complaint  of  appellant  alleges  that  the  said  Qeorge 
P.  and  Felix  Q.  Dorria  were  his  minor  children,  and  that 
appellant,  being  in  the  possession  of  the  said  lot  for  and  on 
behalf  of  his  said  minor  childrsn,  and  supposing  that  he 
had  an  interest  or  right  to  hold  the  possession  of  said  land 
until  hia  said  children  should  become  of  age,  executed  the 
deed  of  October  9,  1857,  together  wth  his  wife,  to  the  said 
W.  S.  and  R  R.  Ingles,  intending  thereby  to  convey  to  them 
his  said  supposed  right  to  the  possession  of  said  lot  until  hia 
children  should  arrive  at  their  majority ;  that  on  or  about  the 
year  1861,  Felix  G.  Dorris,  the  said  minor  child  of  the  ap- 
pellant, and  one  of  the  grantees  of  said  Day,  died  intestate, 
leaving  the  appellant  his  sole  heir  at  law. 

The  complaint  further  alleges  that  all  the  allegations  of 
the  said  complaint  of  EUa  M.  Smith  in  her  suit  against  the 
Lownsdale  heirs,  so  far  as  they  refer  to  the  conveyance  by 
Lownsdale  and  mesne  conveyanoeb  to  Lewis  Day,  and  from 
Day  to  Greorge  P.  and  Felix  G.  Dorris  were  true,  but  that 
all  the  allegations  of  the  said  complaint  as  to  the  deed  from 
Felix  G.  Dorris  were  false  and  a  fraud  upon  the  right  of  the 
appellant  ^  that  Felix  G.  Dorris,  one  of  the  grantees  of  Day, 
never  did  convey  his  interest  in  the  said  land,  but  owned  the 
same  at  the  time  of  his  death,  and  that  the  said  quit^ 

7  Oregon — 18 


374  DoBBiB  v^  Smxth.  [7  OiegM 

claim  deed  of  the  appellant  to  Benj.  R.  and  William  S. 
Ingles  could  pass,  and  was  intended  and  understood  to  pass, 
no  greater  interest  than  he  then  had,  which  was  his  supposed 
right  to  retain  the  possession  until  his  said  diildren  should 
become  of  age,  and  that  the  appellant,  as  heir  at  law  of  his 
son,  Felix  G.  Dorris^  is  now  the  owner  of  the  equitable  titfe 
and  entitled  to  a  conveyance  of  the  legal  title  from  the  re- 
spondents. 

The  answer  denies  all  the  material  all^ations  of  the  com- 
plaint except  that  in  liie  said  suit  of  lespohifent,  Ella  ]£ 
Smith,  against  the  Lownddiale  heirs,  in  which  she  ob^ined 
the  decree  compelling  them  to  convey  the  legal  title  she  in  her 
complaint  claimed  to  deraign  her  equitable  title  by  and 
througjh  the  said  conveyance  from  Lownsdale  to  Wilbur  and 
mesne  conveyances  to  Geo.  P.  and  Felix  G.  iDorris,  as  al- 
leged in  the  complaint^  but  avers  that  the  said  Felix  G. 
Dorris  was  the  appellant  herein. 

The  answer,  as  new  matter  of  defense,  sets  up  that  this 
suit  was  not  commenced  within  twenty  years  from  the  time 
the  cause  of  suit  aoemed.  Also,  that  the  suit  was  not  com- 
menced within  five  years  from  the  date  of  the  patent  from 
the  United  States  to  Lownsdale  to  the  tract  of  land  em- 
bracing the  tract  in  controversy,  and  that  all  the  matten 
and  things  set  out  in  the  complaint  upon  which  appel- 
lant claims  relief  occurred  prior  to  the  issuing  of  the  patent> 
and  that  appellant's  claim  for  both  these  reasons  is  barred. 

The  answ^er  also  denies  that  the  deed  from  the  appellisnt 
to  the  Ingles  was  a  quitclaim  deed,  and  makes  the  said  deed 
a  part  of  the  answer  marked  "A,"  and  alleges  that  by  it 
appellant  undertook  to  convey  to  the  Ingles  the  fee-simple 
title  to  the  land,  as  well  as  any  interest  he  then  had,  "as  any 
interest  he  might  afterward  acquire,'*  and  in  effect,  that  ap- 
pellant ought  now  to  be  estopped  to  claim  under  any  subse- 
quently acquired  title. 

Alleges  that  the  said  deed  was  duly  recorded  and  that  the 
respondent,  B.  F.  Smith,  relying  upon  the  said  record,  pur- 
diased  the  said  lot  There  is  a  further  allegation,  in  these 
words :  "And  he  had  not  at  the  time  of  said  purchase  any  no- 
tice or  knowledge  concerning  the  title  thereto,  except  what 
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appealed  by  the  record  as  aforesaid."  There  are  also 
allegations  that  the  appellant,  knowing  that  the  reepondents 
were  relying  upon  his  said  deed  to  Wm.  S.  and  Benj.  R 
Ingles,  stood  by  and  allowed  them  to  make  valuable  im* 
provementd  on  the  land,  without  giving  them  any  notice  oi 
his  title  or  claim  to  the  same.  The  replication  denies  all 
the  material  allegations  >eontaining  new  matter,  set  up  in  the 
answer. 

The  issues  and  questions  in  this  suit  as  summed  up  in 
appellant^s  brief  are: 

1.  Are  the  respondents  estopped  to  deny  that  Felix  G. 
and  Gea  P.  Dorris  were,  «fter  the  deed  to  them  from  Day, 
the  equitable  owners  of  the  land  in  controversy  I 

2.  Is  the  right  of  the  appellant  barred  by  lapse  of  time  t 

3.  Does  the  deed  of  the  appellant  to  Ben.  R.  and  Wm.  S. 
Ingles  estop  the  appellant  from  asserting  the  title  he  after- 
wards acquired  upon  the  death  of  his  son,  Felix  O.  Dor- 
rist 

4.  Can  the  respondents  under  the  pleadings  and  proofs 
daim  the  rights  of  puiehasers  for  value  without  notice  i 

5.  Does  the  fact  that  the  respondents  put  improvements 
on  the  land  estop  the  appellant,  lie  being  shown  to  have  known 
nothing  of  it  until  after  they  put  on  ? 

All  of  these  questions  are  very  ably  discussed  in  the  brief 
of  appellant;  but  as  the  third  proposition  is  the  only  one 
which  was  seriously  urged  on  behalf  of  respondents,  we 
deem  it  unnecessary  to  consider  the  others.  That  proposi- 
tion is  as  follows :  Does  the  deed  of  appellant  to  B.  K.  and 
W.  S.  Ingles  estop  him  from  asserting  the  title  he  after^ 
wards  acquired  upon  the  death  of  his' son,  Felix  G.  Dorris  f 
It  is  urged  on  behalf  of  appellant  that  the  rule  is  well  set- 
tled that  a  mere  simple  quitclaim  of  the  right,  title  and  in- 
terest of  the  grantor,  does  not  estop  him  from  asserting 
an  after  acquired  title,  which  is  undoubtedly  correct;  but 
that  is  not  the  only  question  presented  here.  Appellant 
had  two  minor  children,  George  P.  and  Felix  G.  Dorris,  the 
former  being  nine  years  of  age  and  the  latter  six  at  the  time 
when  the  lot  in  question  was  conveyed  to  them.  Appellant 
not  only  negotiated  the  trade  for  the  lot  but  furnished  the 
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ocmsideratian  from  hiB  own  meansy  and  cansed  it  to  be  oon- 
veyed  hj  Day  and  wife  to  his  said  minor  children* 

About  one  year  after  this  lot  had  been  conveyed  to  these 
minor  children  of  aj^Uant,  he  having  conoeived  the  idea 
that  he  had  some  kind  of  ownership  in  the  property  until 
they  should  attain  their  majority,  sold  the  same  for  its  full 
value  to  R  !EL  and  W.  S.  Ingles,  and  having  so  sold  it,  ap- 
pellant and  wife  duly  conveyed  the  same  to  them  by  good 
and  sufficient  deed,  which  was  duly  placed  upon  the  record. 
It  is  claimed  however  by  appellant  tiiat  the  conditions  of  the 
title  w«re  fully  undentood  by  the  Ingles  at  the  time  of 
their  purchase,  he  having  explained  to  them  that  he  only 
claimed  the  right  to  control  the  property  until  his  said  chil- 
dren should  attain  their  ma}<Hrity.  But  the  Ingles  having 
since  died,  their  evidence  can  not  now  be  obtained  upon  this 
question.  It  looks  a  little  singular  that  if  appellant  only 
daimed  the  right  to  hold  the  land  until  his  minor  children 
should  attain  their  majority,  why  he  should  deem  it  necessary 
to  have  his  wife  join  with  him  in  the  deed  to  bar  her  right  of 
dower,  when  it  was  impossible  for  her  to  have  any  such  ri^^t 
under  his  theory. 

Thus,  when  we  view  the  ad  of  the  appellant  in  the  light  of 
the  evidence  in  selling  his  supposed  right  to  the  lot  and  exe* 
outing  the  deed  in  his  own  name,  which  was  identical  witli 
that  of  his  son,  we  think  it  was  a  drcmnstance  whidi  was 
very  likely  to  deceive  subsequent  purchasers,  and  that  the  act 
of  the  appellant  in  executing  a  deed  which  mi^t  so  deceive^ 
was  such  an  act  or  such  negligence  on  his  pajrt  as  oo^t  now 
to  estop  liiTTi  from  asserting  tiie  after-acquired  titie  as  against 
innocent  purchasers.  The  least  that  could  have  been  lequii^ 
of  him  by  common  prudence,  under  the  circumstances,  was  to 
have  signed  his  own  name  as  Felix  O.  Dorris,  senior,  and 
that  of  his  son  as  Felix  G.  Dorris,  junior,  so  that  third  par- 
ties could  have  had  the  means  of  knowing  which  one  of  them 
had  executed  the  paper. 

Under  the  aircomstanoes  as  presented  in  this  case  we  think 
the  circuit  court  did  right  in  dismissing  the  suit  with  coeta 

The  decree  of  the  court  below  is  affirmed  witii  OO0C& 
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» 

E.  A.  PAKKEK,  Eespondent,  v.  D.  B.  MONTEITH, 

Appellant 

Complaint — Allegation,  Suvfigienot  of. — Where  the  eomplaint  in  aa 
action  for  sednctian  alleges  "that  one  F.  P.,  the  daughter  of  the 
plaintiff,  was,  etc.,"  it  sufficiently  avers  that  F.  P.  is  the  daughter 
of  the  plaintiiff. 

SxDUCTiON — Good  Chasacteb,  Pboof  or. — In  such  an  action  it  is  com- 
petent for  the  plaintiff  to  prove  the  good  character  of  his  owb 
family  and  also  the  good  character  and  standing  of  the  defendant's 
family. 

Pboof — Flight  of  Defendant  in  Action  fob  Seduotion. — The  plain- 
tiff may  also  prove  that  the  defendant,  when  charged  with  the  se- 
duction of  fiis  daugtiier,  left  his  residence  and  was  apprehended  in  a 
distant  part  of  the  state. 

Idbh — Pbomisb  to  Mabbt. — He  may  also  prove  that  the  defendant 
promised  to  marry  his  daughter,  and  by  means  of  such  promise  suc- 
ceeded in  seducing  her. 

Bill  of  Exceptions — Testimony  Shown  bt. — ^When  the  bill  of  excep* 
tions  does  not  set  forth  all  the  testimony  given  on  the  trial,  this 
court  will  not  reverse  a  judgment  where  the  instruction  given  to 
the  jury  would  have  been  correct  upon  any  state  of  the  evidence 
which  might  have  been  properly  before  the  court  and  jury. 

Appeal  from  Idnn  County,  The  facts  are  stated  in  the 
opinion  of  the  court. 

John  Burnett  and  B.  8.-  Sirdhan,  for  ap]gellant: 

The  second  and  third  assignments  of  error  are  based  on  the 
theory  that  the  complaint  is  insufficient,  in  not  alleging  Flora 
Parker  was  the  daughter  of  the  plaintiff.  This  allegation  is 
necessary  and  material,  and  it  must  be  directly  made— the 
fact  pleaded  in  issuable  form.  (2  Greenl.  Ev.  sec.  671 ;  2 
Esteems  PL  101  and  104;  16  Le.  Ann.  180,) 

Flora  Parker's  statements  and  declarations  to  Sarah 
Parker  as  to  her  feelings  or  the  state  of  her  health  were  not 
competent  for  any  purpose.  {Bacon  v.  Inhabitants  of  Charl- 
ton, 7  Gush.  686.)  It  was  not  competent  to  prove  the  gen- 
eral standing  and  reputation  of  the  plaintiff  or  that  of  his 
family  in  society.  It  was  also  incompetent  and  improper  for 
the  court  to  permit  the  plaintiff  to  prove  the  standing  of  the 
defendant's  family  in  the  community.  It  was  not  oompeteiat 
to  ask  oonoeming  defendant's  general  ohai-acter.  (1 
Greenl.  £v.  64.)     And   it  was   also  incompetent   and   im- 
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proper  for  tlie  court  to  permit  the  plaintiff  to  prove  by  lie 
witness  Humphrey  that  he  went  after  the  defendant  about 
that  time  to  arrest  him  for  the  offense  of  seducing  Flora 
Parker.    (2  Black.  Com.  38.6-7.) 

The  definition  of  seduction  given  by  the  court  to  the  jury 
is  not  correct  It  was  not  proper  for  the  plaintiff  to  prove 
or  for  the  jury  to  consider  whether  there  was  a  promise  of 
marriage  made  or  not  None  is  alleged.  If  it  was  incom- 
petent to  prove  it  the  court  ought  not  to  have  c(Hnmented  on 
that  phase  of  the  case.  (Hilliard  on  Rem.  for  Torts,  542, 
sec  10 ;  Gillet.v.  Mead,  7  Wend.  194.)  If  the  instruction  is 
not  admissible  on  any  state  of  the  evidence,  the  giving  of 
such  instructions  is  error.  (Keating  v.  State,  44  Ind.  449.) 
It  is  hardly  necessary  to  cite  the  elementary  rule  that  the  evi- 
dence must  correspond  with  the  all^ations  and  be  confined  to 
the  issue.  (1  Greenl.  Ev.  sec  51.)  '  And  this  is  the  rule  of 
the  statute  as  well.  (Civ.  Code,  sec  694.)  But  its  applica- 
tion was  entirely  relaxed  in  this  case,  and  the  defendant 
sought  to  be  made  responsible  for  the  standing  not  of  himself| 
but  that  of  his  family,  in  the  community.  If  such  a  rule  as 
this  is  tolerated  there  can  be  no  certainty  in  judicial  proceed- 
ings whatever. 

The  complaint  does  not  allege  any  damages  caused  by  the 
acts  of  the  defendant  This  he  must  do  in  order  to  sustain 
a  judgment  for  damages.  (Bohall  v.  Diiler,  41  Cal.  532 ;  4 
N.  Y.  504.)  Admitting  immaterial  evidence  is  ground  for 
a  new  trial.  {See  9  Barb.  619;  10  B.  Mon.  16;  21  Pick. 
142;  19  Wend.  232.) 

Wm.  Strong,  W.  0.  Piper,  J.  K.  Weatherford  and  /.  If. 
Thompson,  for  respondent: 

The  exceptions  to  evidence  showing  that  Flora  Parker 
was  the  daughter  of  plaintiff  can  not  be  of  any  force  unksa 
the  court  shall  hold  the  complaint  bad  because  it  does  nol 
moive  directly  aver  that  she  was  the  daughter,  etc  It  may 
be  defectively  stated  and  still  be  deficient  on  demurrer,  be- 
cause the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  Complaint  in  this  case  deecribes  her 
as  the  daughter  of  the  plaintiff.    The  answer,  in  diiect  tennsy 
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admits  that  she  was  the  daughter  of  plaintiff  by  denying  any 
knowledge  or  information  sufficient  to  fonn  a  belief  ''as  to 
whether  one  Flora  Parker,  the  daughter  of  the  plaintiff,  was 
of  the  age  of  serenteen  years  at  the  time  mentioned  in  the 
complaint"  (Code,  sees.  88, 104;  2  Greenl.  on  Ev.  sec.  671 ; 
AUen  V.  Patterson,  3  Seldon,  476 ;  Mack  v.  CUy  of  Salem,  6 
Or.  278.)  Where  the  mental  or  bodily  feelings  of  an  indi- 
vidual are  material  to  be  proved,  the  usual  expression  of  such 
feelings  made  at  the  time  in  question,  or  of  a  sick  perscm  in 
relation  to  the  malady  with  which  he  or  she  is  afflicted,  is 
original  evidence.  (1  Greenl.  Ev.  sec.  102;  State  v,  Howard, 
32  Vt  380.) 

The  character  and  standing  of  plaintiff's  and  defendant's 
families  in  the  community  is  competent  evidence  to  show  that 
the  parent  was  justified  in  allowing  that  degree  of  intimacy 
which  is  tolerated  between  the  sexes  in  good  families,  and  is 
also  competent  for  plaintiff  to  give  such  facts  in  evidence  on 
questions  of  damages,  and  it  certainly  could  not  prejudice 
the  defendant  in  this  case.  ( Wilson  v.  Sprowl,  3  Pa.  49 ; 
White  V.  Merton,  7  HL  250;  2  Halliard  -on  Torts,  517.) 
Plaintiff  entitled  to  compensation  for  the  dishonor  of  his 
family.     (21  Wend.  79;  2  Greenl.  Ev.  251.) 

The  fact  of  defendant's  flight  when  accused  is  a  fact  ad- 
missible as  a  eireumstance  to  prove  guilt  The  rules  of  evi- 
dence are  the  same  in  civil  and  criminal  cases  in  reference  to 
admissions,  acts  or  declarations  of  parties  by  conduct  (1 
Greenl.  Ev.  sees.  65,  170.)  An  attempt  to  escape,  if  shown, 
lends  a  strong  presumption  of  guilt;  so  with  flight>  to  which 
no  proper  motive  can  be  assigned.  (Wharton's  Crim.  Law. 
sea  714;  3  Phillips  on  Ev.,  notes  223,  225  and  285.) 

There  was  no  error  in  the  instruction  of  the  court  below 
instructing  the  jury,  defining  seduction  "a  promise  of  mar- 
riage by  defendant  made  to  Flora  Parker,  or  any  influence  ex- 
erted by  him  over  her — such  as  gaining  her  affections  or  ac- 
quiring influence  over  her,  or  persuading  her,  which  had  a 
tendency  to  draw  her  from  the  path  of  virtue,  would  be  suffir 
cienty  if  followed  by  illicit  interooutsei  to  constitute  seduction, 
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if  the  jvLTj  believe  she  was  thereby  oonBtraiiied  to  yield  to  his 
desires.'* 

It  matteiB  not  what  promises  or  arts  were  used  by  the  de- 
fendant if  thereby  Flora  Parker  was  led  astray  and  indnoed 
to  surrender  her  virtue,  and  do  what  she  would  not  otherwise 
have  done,  it  is  seduction.  Ckmtinued  attentions  to  a  female 
for  several  months,  followed  by  an  improper  intercourse^  is 
sufficient  evidence  to  warrant  the  inference  of  seduction,  and 
in  an  aoticMi  by  a  father  fo^  the  aeduotion  of  his  daughter,  it 
is  not  necessary  to  prove  that  the  defendant  used  any  arts  or 
false  promises  to  accomplish  his  purposes ;  if  the  seduction 
has  been  accomplished,  whether  by  deception  or  solicitatioD, 
the  action  may  be  maintained.  {Staie  v.  Oroom,  10  Iowa, 
808 ;  Olark  v..  FUeh,  2  Wend.  469.) 

It  is  sufficient  if  defendant  acoompUsbed  his  purpose  by 
a  conditional  promise  of  marriage.  (26  X.  Y.  203.)  It  is 
not  nece^ary  that  the  promise  be  valid  or  binding.  (2  Hill. 
on  Torts,  p.  617,  sec.  10.)  It  would  have  the  effect  to  in- 
crease the  dami^es  if  the  defendant  promised  to  marry,  and 
by  that  means  succeeded  in  debauching  plaintiff's  dau^tsr. 
(21  Ind.  98 ;  18  Gratt  Va.  578.) 

By  the  Court,  Kelly,  C.  J.: 

This  was  an  action  brought  by  respondent  against  the  ap* 
pellant  for  the  seduction  of  his  daughter.  The  complaint  al* 
leges  substantially:  ^^That  at  the  time,  hereafter  mentioned, 
one  Flora  Parker,  the  daughter  of  the  plaintiff,  was  of  the 

age  of  seventeen  years.     That  on  or  about  the day  of 

June,  1876,  and  at  divers  times  since,  in  tiie  coun^  and  state 
aforesaid,  the  said  defendant,  well  knowing  the  said  Flora 
Parker  to  be  the  daughter  of  the  plaintiff,  then  and  there 
wrongfully  and  unlawfully  contriving  and  intending  to  mr 
jure,  disgrace,  and  distress,  and  wound  the  feelings  of  the 
plaintiff  and  deprive  him  of  her  service  and  assistance,  and 
of  the  society  and  comfort  of  his  said  daughter,  and  to  dis« 
honor  the  plaintiff  and  his  family,  did  wickedly,  willfully 
and  maliciously,  and  without  the  privity  or  ooment  of  the 
plaintiff,  entice  and  persuade  the  said  Flora  Parker  to  have 
illicit  intercourse  with  him,  the  said  defendant^  and  the  said 
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defendant  did  then  and  there  debauch  and  criminally  know 
her.  That  by  reaaon  of  the  piemises  the  said  Flora  Parker 
became  pregnant  and  sick  with  child^  and  has  remained  so  for 
the  period  of  about  five  months  last  past  That  during  that 
time  she  was  unable  to  peirfoim  the  duties  of  her  eervice,  and 
now  18  unaUe  to  perform  such  service^  and  plaintifF  has  been 
therdby  depriyed  of  the  service  of  his  said  daughter;  and  was 
obliged  and  actually  did  expend  large  sums  of  money  for 
medicines,  and  was  put  to  a  great  amount  of  trouble  and  ex- 
pense in  her  said  piegnancy  and  sickness,  and  that  he  was 
otherwise  and  still  is  greatly  injured  to  his  damage  in  the 
sum  of  ten  thousand  dollars.'' 

l%e  answer  contains  a  specific  denial  of  all  the  material 
allegations  in  the  ocHnplaint 

Before  the  answer  was  filed  the  defendant  moved  the  court 
to  require  the  plaintifi  to  make  his  complaint  more  specific 
by  stating  the  amount  of  money  he  expended  for  medicine  for 
his  daughter;  and  how  much  trouble  and  expense  be  had  been 
put  to  by  reason  of  her  alleged  pregnancy.  The  court  over^ 
ruled  the  motion,  and  this  ruling  is  now  assigned  as  error  by 
the  appellant 

The  plaintifF  having  failed  to  specify  the  amounts  of  money 
expended,  by  giving  the  items  of  the  account,  all  the  court 
could  do  in  the  premises  was  to  preclude  him  from  giving  evi- 
dence thereof    (Civ.  Code,  sec  82.) 

As  it  does  not  appear  from  the  bill  of  exceptions  that  any 
evidence  was  offered  on  the  trial  to  prove  the  expenditure  of 
any  money  for  medicine,  etc.,  no  error  was  committed  by  the 
court. 

The  next  two  assignments  will  be  considered  together. 
They  are  as  follows:  That  the  court  erred  in  permitting 
plaintiff's  counsel  to  ask  Flora  Parker  this  question:  "Are 
you  the  daughter  of  the  plaintiff?"  and  in  receiving  her  an- 
swer thereto  that  she  was ;  that  the  court  erred  in  permitting 
the  plaintiff's  counsel  to  ask  him  this  question:  ^^Is  Flora 
PaAer  your  daughter  ?"  and  in  permitting  him  to  answer  the 
same  that  she  was. 

Both  of  these  alleged  errors  are  baaed  on  thetheoiy  that 
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the  complaint  is  insufficient  in  this  that  it  does  not  allege  that 
Flora  Parker  was  the  daughter  of  the  plaintiff. 

We  think  the  complaint  sufficiently  avers  that  Flora 
Parker  is  the  daughter  of  the  plaintiff.  The  allegation  is: 
^'That  at  the  time  hereinafter  mentioned  one  Flora  Parker, 
the  daughter  of  the  plaintiff,  was/'  etc.  Thia  is  in  effect  the 
same  as  if  it  stated  '^that  Flora  Parker,  who  is  the  daughter 
of  plaintiff/'  etc  In  the  grammatical  construction  of  the  sen- 
tence these  two  words  are  understood,  and  their  omission  in 
the  allegation  is  a  mere  ellipsis,  which  does  not  destroy  its 
meaning  or  its  effect  There  was  no  error  in  either  of  these 
rulings  by  the  court. 

The  next  assignment  is,  that  the  court  erred  in  permitting 
the  counsel  of  plaintiff  to  ask  Sarah  Parker,  the  wife  of  plain- 
tiff, this  question:  "What  did  Flora  Parker  tell  you  aa  to 
her  feelings  or  the  state  of  her  health  at  the  time  ?"  and  her 
reply  that  she  had  fait  no  motion.  There  is  an  allegation  in 
the  complaint  that  Flora  Parker  was  then  pregnant,  and  we 
think  the  question  of  the  mother  and  the  answer  of  her  daugh- 
ter as  to  her  condition  and  state  of  health  under  the  circum- 
stances, were  proper  to  go  before  the  jury  as  original  evi- 
dence. It  comes  within  the  rule  laid  down  in  Ave^an  v. 
Lord  Kinnaird,  6  East,  188 ;  1  Greenl.  Ev.  sec.  102. 

The  next  two  exceptions  were  taken  to  the  rulings  of  the 
court  in  permitting  a  witness  to  give  evidence  as'  to  the  good 
character  and  standing  of  the  families  of  both  plaintiff  and 
defendant  in  the  community  in  which  they  lived. 

We  think  the  respondent  had  a  right  to  show  the  good 
character  of  his  own  familv,  for  the  seduction  of  one  mem- 
ber  of  it  lessened  the  social  standing  of  all;  and  the  jury 
were  justified  in  awarding  them  compensation  for  the  de- 
struction of  his  domestic  peace  as  well  as  the  disgrace  cast 
upon  his  family.  (McAulay  v.  Birkhead,  18  Iredell,  28; 
Kendrick  v.  McCrary,  11  Geo.  603.) 

Nor  do  we  consider  that  the  court  erred  in  permitting  the 
witness  to  testify  as  to  the  good  character  and  standing  of 
appellant's  family.  It  was  competent  for  the  resp<mdent  to 
show  that  while  it  was  his  duty  to  be  watchful   over  the 
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morals  of  his  daughter,  he  was  nevertbeleas  jnstifidd  in  per- 
mitting that  degree  of  social  intimacy  between  her  and  the  ap-  ^ 
pellant  which  is  always  allowable  between  the  different  aexes 
in  good  families,  bnt  which  would  not  have  been  tolerated  had 
be  belonged  to  a  family  which  was  low  or  degraded, 
•  The  next  assigHment  is  that  the  court  erred  in  permitting 
the  respondent  to  ask  the  deputy  sheriff  this  queBtion:  "State 
whether  you  went  after  the  defendant  to  arrest  him  for  the 
offense  of  seducing  Flora  Parker,  and  where  you  found 
him  V  and  in  permitting  the  witness  to  answer  that  he  "ar: 
rested  him  on  the  beach,  between  Umpqua  and  Empire  Oity/' 
The  object  of  this  testimony  was  to  show  that  when  the  charge 
of  seduction  was  preferred  against  the  appellant  he  was  mak- 
ing an  effort  to.  escape.  In  criminal  cases  the  flight  of  the 
accused,  id  which  no  proper  motive  can  be  assigned,  is  con- 
sidered  as  some  evidence  of  his  guilt ;  and  we  do  not  see  why 
the  same  rule  should  not  apply  in  civil  actions^  which  are 
quasi  criminal  in  their  character. 

The  last  assignment  of  error  is  that  the  court  erred  in 
charging  the  jury  as  follows:  "A  promise  of  marriage  by 
the  defendant,  made  to  Flora  Parker,  or  any  influence  ex- 
erted by  him  over  her,  such  as  gaining  her  affections  or  ao- 
quiring  influence  over  her,  or  persuading  her,  which  had  a 
tendency  to  draw  her  from  the  path  of  virtue,  woxdd  be  suffi- 
cient, if  followed  by  illicit  intercourse,  to  constitute  seduc- 
tion, if  the  jury  believe  that  she  was  thereby  constrained  to 
yield  to  his  desire/' 

It  does  not  appear  by  the  bill  of  exceptions  whether  any 
evidence  was  offered  or  admitted  to  prove  a  promise  of  mar- 
riage made  by  the  appellant  to  Flora  Parker.  The  presump- 
tion is,  however,  that  sudi  evidence  was  received,  otherwise 
the  court  would  not  have  referred  to  it  in  the  charge  to  the 
jury,  and  if  so,  was  it  properly  admitted  ? 

The  courts  ot,'Sew  York  have  decided  that  in  an  action 
by  a  father  for  the  seduction  of  his  daughter,  evidence  can 
not  be  given  that  the  defendant  made  a  promise  of  marriage 
to  her,  for  if  this  were  permitted,  damages  for  a  breach  of 
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promise  of  marriage  might  be  leoovered  in  the  action  for  se- 
'  dnetion.     (Foster  v.  Scofield,  1  Johns.  297 ;  QiUet  v.  Mead, 
7  Wend.  198.) 

Although  in  that  state  it  is  competent  to  show  that  tlie  de- 
fendant paid  the  daughter  such  attentions  as  are  usual  when 
the  addresses  are  of  an  honoraUe  character.  {BrowmoeU  v. 
MeEwen,  5  Denio,  867.) 

In  Pennsylvania,  Virginia  and  Indiana,  tbe  courts  have 
decided  differently,  and  in  those  states  it  is  held  that  in  an 
action  by  a  father  for  the  seduction  of  his  daughtei:  he  may 
prove  that  the  defendant  promised  to  marry  the  daught^, 
and  by  that  means  succeeded  in  debauching  her.  The  father, 
however,  is  not  entitled  to  recover  in- such  action  any  part  of 
the  damages  which  belong  to  the  dauj^ter  by  reason  of  the 
breach  of  the  contract  of  marriage.  (Pbeligi  v.  Kenderdine, 
20  Pa.  St  354 ;  White  v.  Campbell,  18  GratL  572 ;  Lee  v. 
HefUy,  21  Ind.  49.) 

It  seems  to  be  now  settled  in  this  country  that  such  evidence 
is  admissible.  (2  GreenL  Ev.,  eea  579 ;  2  Hil.  on  Torts^  517, 
sea  10.) 

And  we  think  it  would  be  proper  in  such  an  action  as  thia 
for  the  plaintiff  to  prove  that  the  defendant  promised  to 
marry  his  daughter,  when  by  reasons  of  such  promise  he 
succeeded  in  seducing  her.  It  is  urged  by  the  appellant  that 
as  no  promise  of  marriage  is  allied  in  the  complaint  to 
have  been  made,  no  evidence  to  prove  it  was  admissible  on 
the  trial.  Thi&  proposition  we  regard  as  untenable,  for  evi- 
dence of  a  promise  to  marry  could  only  be  offered  as  one  of 
the  means  by  which  the  seduction  was  accomplished,  and  it  is 
not  allowable  to  set  forth  the  evidence  in  a  pleading. 

.  The  record  in  this  case  does  not  disclose  the  fact  whether 
any  testimony  was  offered  on  the  trial  tiding  to  prove  that 
the  appellant  promised  to  marry  Flora  Parker,  and  we  have 
but  an  isolated  sentence  from  the  charge  of  the  court,  taken 
from  the  context,  which  ought  to  have  been  included  in  the 
bill  of  exceptions.  We  are  therefore  left  to  infer  that  evi- 
dence of  this  kind  was  offcared  and  admitted  by  the  court, 
otherwise  no  allusion  would  have  been  made  to  it  in  the 
charge  to  the  jury.    When  an  instruction  is  given  by  the 
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ooart  and  the  xeeard  does  not  set  forth  all  the  teatiniony 
given  at  the  trial,  the  rule  is  that  if  upon  any  state  of  lihe 
evidepce  whidi  might  have  been  properly  before  the  ayort 
and  jnry,  the  instniotion  would  have  been  eOTrect,  it  will  not 
be  reversed  by  the  appellate  eonrt  '^ut  if  upon  no  state  of 
the  evidence  which  can  be  sai^posed  to  hiive  beai  befoiB  the 
ooort  and  jury  would  the  oharge  have  been  correct^  the  giv* 
ing  of  the  erroneous  diargs  will  be  a  cause  for  reveraal'' 
(Keating  v.  The  Stale,  44  Ind.  450.)  Tested  by.  this  rule 
the  charge  of  the  court  to  the  jury  was  not  erroneous  and  the 
judgment  is  afBxmed. 


TTTRAMI  BROWN  et  aL,  Sespondente^  v.  MABY  O. 

BBOWN  et  aL,  Appellanta 

WaL—lSXKaurots  aiid  Tkubtkeb — ^PowsRs  to  6kll  Real  Estatk  — 
Wbeis  a  testator  ddviscd  his  real  estate  to  tmstete  to  pay  Mb  debfts 
and  to  hold  the  neidBe  in  trust  for  the  benefit  of  an  incorporated 
town/  the  tnutees^  who  were  also  the  ezecutora  of  the  will,  had  an 
implied  power  to  sell  eufilcient  land  to  pay  the  debts  where  the 
win  contained  no  express  power  for  that  purpose. 

MuinciPaL  Cobkoation— Mat  Task  Uhdbb  Wnx^— A  testator  devised 
real  property  to  trustees,  to  be  held  by  them  in  perpetuity  for  the 
benefit  of  the  town  of  Astoria,  with  power  to  manage  the  same  in 
their  discretion:  Held,  that  the  will  was  not  void  as  to  such  de- 
▼ise  on  Izhe  ground  that  it  created  a  perpetuity. 

Wnxr— OiDEB  TO  Snx  not  Bsqiobsd,  WHEir. — Beal  proper^  haying 
been  devised  to  trustees  to  be  held  by  them  f pr  the  purpose  of  pay- 
ing the  testator's  debts,  and  the  residue  for  other  purposes,  the 
legal  title  was  rested  in  them,  and  they  had  power  to  sell  the  land 
for  money  to  pay  the  debts,  without  an  order  of  the  probate  court; 
nor  was  it  necessary  that  tnoh  sale  should  be  confirmed  by  that 
oourt. 

BETrnxQ  Asn>B  Wnx — Etfeot  of,  On  Acts  Dons  Under. — ^Where  a  will 
was  du]y  admitted  to  probate,  by  the  probate  court,  and  letters 
testamentary  were  issued  to  the  executors  named  therein,  and  such 
will  was  afterwards  set  aside  on  aooount  of  the  insanity  of  the  tes- 
tator; all  acta  done  by  the  executors  in  the  due  course  of  adminis- 
tration, before  the  revocation  of  the  letters  testamentary,  are  deemed 
and  held  to  be  valid. 

Appeax  from  Clatsop  eountj.    The  facts  are  stated  in  the 
opinion. 

Bobb  £  Fvlton,  for  appellants : 
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A  power  given  to  manage  property  does  not  authorize  its 
sale;  but  even  if  such  authority  is  implied,  the  statute  in* 
terferes  for  the  protection  of  heirs  and  creditors^  and  provides 
the  manner  in  which  the  sale  dball  be  conducted  and  reported 
to  the  court  (Civ.  Code,  328,  sees.  1109,  1123.)  The  CaU- 
fomia  statute  on  the  same  subject  is  very  similar,  and  the 
supreme  court  of  that  state  held  in  a  case  where  the  will  ex* 
presaly  directed  a  sale,  that  the  sale  must  be  reported  to  and 
confirmed  by  the  probate  court.  (PeJcins  v.  OridUy,  60  CaL 
97.) 

The  devise  is  in  trust:  1.  To  pay  the  debts  of  the  testa- 
tor. 2.  To  hold  the  residue  in  perpetuity  for  the  benefit  of 
the  town  of  Astoria.  The  first  trust  is  void,  for  the  reason 
that  a  devifie  of  property  in  trust  to  pay  debts  simply  is  void, 
the  law  having  already  provided  for  the  same  thing.  In  the 
language  of  Lord  Chancellor  Talbot^  in  the  case  of  Hazslr 
wood  V.  Pope,  8  P.  Wms.  824,  and  quoted  with  approval  in 
Lewis  V.  Bacon,  3  Hen.  and  M.  108,  "it  is  like  giving  lands 
to  the  heir,  which  is  void.^^    (Hill  on  Trustees,  484.) 

The  second  devise  is  void  because  it  creates  a  perpetuity. 
It  comes  exactly  within  the  definition  of  perpetuity  given  by 
the  law  writers,  and  which  they  say  "the  law  abhors.''  We  do 
not  think  that  it  can  be  maintained  that  the  will  is  void  be- 
cause creating  a  perpetuity.  All  we  claim  is  that  the  devise 
is  void  upon  that  ground,  and  that  the  town  of  Astoria  takes 
nothing.  It  had  no  power  under  its  charter  to  take  this  de- 
vise. (Laws,  1872,  p.  189;  7  N.  Y.  272.)  Therefore,  the 
trust  estate  fails,  and  the  fee  vests  in  the  heirs.  Hustler  and 
Aiken  are  "to  hold'*  the  residue  in  "perpetuity*'  for  the  bene- 
fit of  the  town  of  Astoria.  This  of  course  stops  alienation,  for 
the  trustees,  after  the  debts  are  paid,  clearly  can  not  sell  or 
convey  the  legal  title.  They  are  "to  hold"  the  lands  in  per- 
petuity. "The  judges  of  the  courts  of  common  law  have  for 
many  centuries  established  it  as  a  rule  that  the  real  property 
shall  in  no  case  be  rendered  perpetually  unalienable  by  the 
act  of  the  proprietors,  or,  as  it  is  usually  expressed,  that  per- 
petuities shall  not  be  allowed."  (Greenl.  Cruise^  Dig.  Title 
82,  c  24,  sec.  1.)  But  even  if  it  did  not  create  a  perpetuity, 
the  case  is  no  better  for  the  plaintifisi  for  the  reason  that  if 
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the  devise  is  not  void  as  creating  a  perpetuity^  tlie  Statute 
of  UseSy  27  HenTj  VIII.  immediately  vests  the  fee  in  the 
town  of  Astoria.  (2  Blackstone,  382  et  seq,;  4  Kent,  204, 
299 ;  Perry  cm  Trusts,  sees*  7,  298,  808,  312,  813,  316,  317 
320 ;  Wash,  on  Beal  Property,  e^cs.  44,  46 ;  Hill  on  Tnjstees, 
344  et  seq.;  2  Blackstohe,  332;  4  Kent,  294,  298;  Bedfield 
<m  Wills,  681 ;  Gwenl.  Gniise,  Dig.  Title  12,  c-  1.) 

We  are  unable  to  find  any  Oregon  statute  regulating  Uses 
and  Trusts,  and  henoe  argue  that  the  Statute  of  Uses  is  a 
part  of  the  common  law  of  Oregon.  ''It  is  also  the  estab- 
lished doctrine  that  English  statutes  passed  before  the  im« 
migration  of  ocir  ancestors  and  applicable  to  <mT  situation, 
and  in  amendment  of  the  law,  constitute  a  part  of  the  com* 
mon  law  of  this  country."  (Sedgwick  Stat  and  Const  Law, 
8,  and  cases  cited  also,  18;  1  Kent,  473,  613.)  The  author- 
ities are  all  agreed  that  the  statute,  where  in  force,  executes 
the  use  in  such  cases  as  the  one  before  us,  so  that  whether 
this  demise  is  void  aa  creating  a  perpetuity  or  the  statute  ex-* 
ecutes  the  use  in  favor  of  the  town  of  Astoria,  the  second  trust 
fails. 

It  would  seem  that  the  rule  laid  down  in  what  Chancellor 
Kent  calla  "the  great  case  of  Coster  v.  LoriUard**  14  Wend. 
265,  applies*  The  principal  trusts  created  by  the  will  being 
adjudged  void,  and  thus  the  main  intent  and  object  of  the 
testator  defeated,  it  was  held  that  certain  life  estates,  in 
particular  lands  given  by  a  codicil,  were  also  void,  and  that 
the  whole  estate  passed  to  the  heirs  at  law.  The  testator, 
by  the  terms  of  the  will,  appointed  Hustler  and  Aikin  his  ex- 
ecutors, and  requested  them  aa  executors  to  manage  his  es* 
tate*  The  only  object  of  the  devise  to  them  was  for  the  ben- 
efit of  the  town.  That  was  the  purpose  of  the  devise,  and 
that  purpose  failing,  the  whole  devise  fails.  (Haaris  v.  Clark, 
7N.  Y.  242.) 

In  this  country  the  rule  is,  as  we  think,  as  applied  to  this 
case,  that  the  fee  vests  at  once  upon  the  wil^  being  probated 
either  in  the  heirs,  in  case  the  second  devise  is  void,  or  in 
the  ^town  of  Astoria,  subject  of  course  to  the  debts^  and  the 
trustees  take  no  estate  in  the  land* 
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In  Popham  v.  Banfield,  1  Yem.  79,  a  teslator  daviaed  landa 
to  trustees  for  the  payment  of  debts,  and  after  his  debts  wers 
paid,  then  in  trust  for  the  use  and  benefit  of  A.  and  his  heirs 
male,  and  it  was  held  that  the  legal  estate  vaa  ^ecnted  fay 
the  statute  of  uses  in  A«,  and  the  court  seems  to  have  been  of 
opinion  that  no  1^^  estate  vested  in  the  trustees. 

Hill,  in  his  woik  on  Trustees,  refers  to  thia  case  among 
others^  and  says,  as  the  result  of  an  examinatioa  of  the 
English  cases,  ^HiVherd  there  was  a  deviae  of  real  estate  to 
persona  without  words  of  limitation  in  trust  to  pay  debts, 
annuities  or  legacies,  and  no  sale  was  expressly  directed,  it 
does  not  appear  to  have  been  settled  whether  the  tarusteea 
would  take  the  inheritance,  or  chattel  interest^  for  a  term  of 
years.'^  The  author  further  says:  'Therefore,  if  there  be 
a  devise  to  trustees  without  any  words  of  limitation,  *  * 
and  if,  from  the  amount  or  natuie  of  the  payments  to  be 
made,  as  well  as  the  general  scope  of  the  trust,  the  pay- 
ments may  well  be  discharged  by  an  annual  perception  of 
the  rents  and  profits,  and  no  sale  or  other  anticipation  of  the 
income  is  necessary  for  that  purpose;  the  authorities,  with- 
out exception,  establish  that  the  trustees  will  only  take  a  tsrm 
of  years  sufficient  for  raisiog  the  required  money,  and  no 
estate  of  inheritance  vnll  vest  in  them.  And  the  fact  of  the 
devise  being  to  the  persons  who  are  appointed  eocecutors^ 
would  seem  to  be  in  favor  of  this  construction.''  (Hill  on 
Trustees^,  243,  246.) 

From  an  examination  of  the  cases  cited  by  this  author  it 
appears  that  ^here  the  devise  is  in  trust  to  pay  debts^  and, 
as  in  this  case^  no  power  oi  sale  is  given  in  express  terma, 
it  is  an  unsettled  question  v^hetiber  the  fee  is  vested  in  thetma- 
tees  so  they  can  sell  and  convey,  or  whether  they  must  ccmtent 
themselves  with  applying  the  rents  and  profits  to  the  payment  ^ 
of  the  debts. 

The  English  authorities  seem  to  hold,  and  certainly  the 
American  authorities  do  hold,  that  there  is  a  distinction  be- 
tween a  deed  of  trust  inter  vvoos  to  pay  debts  and  a  devise 
to  pay  debtSw  The  reason  for  the  distinction  will  presently 
appear.  If  the  will  in  the  case  at  bar  had  devised  the  prop^ 
erty  to  the  trustees  with  directions  to  sell  the  realty  and  pay 
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the  debts  out  of  i^  tbe  authorities  hold  thflt  their  sale  would 
pass  the  title. 

The  Xew  York  statute  especially  authoriees  such  a  disposi- 
tion by  willy  but  the  will  must  contain  a  direct  power  of  sale^ 
and  it  will  probably  be  found  that  all  tbe  American  cases 
ate  under  statutes  providing  for  such  disposition  by  wilL 
But  tikat  is  not  this  case.  ''  The  devise  is  to  the  executors  in 
trust  to  pay  the  debts  of  the  testator ;  nothing  further  is 
said,  and  yfe  have  been  unable  to  find  a  single  Ameyrican  case 
where  the  will  did  no  more  tVan  the  one  before  us.  It  is  a 
devise  in  trust  to  pay  debts  without  words  of  limitation,  and 
without  containing  a  power  of  sale.  In  England  only  the 
personal  estate  wsls  liable  for  the  debts  of  the  deceased.  The 
really  went  to  the  heirs  or  devisees  discharged  of  the  debts. 
Henee  English  courts  of  equity  have  taken  jurisdiction  of  de- 
vises of  realty  to  pay  debts  of  deceased  '%  prevent  men  sin- 
ning in  their  graves.'*  (Perry  on  Trusts,  sec  557.)  In 
this  country,  by  statute,  the  reality  is  placed  upon  the  same 
footing  as  U>  the  liability  for  debts  of  the  deceased  as  the 
personalty,  and  hence  the  same  rules  would  apply  here  to  de- 
vise of  realty  in  trust  to  pay  debts  as  would  apply  to  devises 
of  personalty  in  England.  (Civ.  Code,  p.  831,  sec  1125; 
Perry  on  Trusts,  sees.  667,  668,  56*.) 

What  is  the  English  rule  as  to  devises  of  personalty  in 
trusts  to  pay  debts?  "It  is  therefore  now  conclusively  es- 
tablished that  a  trust  by  will  for  the  payment  of  the  testator's 
debts  out  of  his  personal  estate  has  no  legal  operation. 
A  trust,  therefore,  for  the  payment  of  debts,  so  farasitforms 
the  subjeet  of  discussion  in  the  present  work,  can  be  created 
by  wiU  only  with  regard  to  the  real  estate  of  the  testator. 
(Hill  on  Trustees,  344.)  The  reason  of  course  is  because 
the  law  places  the  property  in  the  hands  of  the  executors,  in 
trust,  to  pay  debts.  "It  is  like  giving  lands  to  the  heir, 
^vhich  is  void.     (Hazelwood  v.  Pope,  3  P.  Wms.  324.) 

Perry  on  Trusts,  sec  659,  after  speaking  of  the  English 
law,  says:  "In  the  United  States  both  real  and  personal 
property  are  liable  for  the  debts  of  a  deceased  person,  and 
no  valid  trust  can  be  created  by  will  for  the  payment  of  debts 
in«either  personal  or  real  estate.'' 

7  Oregon — 19 
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It  is  a  familiar  rule  that  when  a  valid  trust  is  created  the 
Statute  of  Limitations  does  not  run  against  the  cestui  que 
trust,  who,  in  the  case  at  bar,  would  be  the  creditors.  But 
our  courts  have  frequently  held  (on  account  of  both  real 
and  personal  property  being,  by  law,  assets  in  the  hands  of 
tb^  executor  for  the  payment  of  debts)  that  an  attempt  to 
create  a  trust  in  a  will  to  pay  debts  did  not  excuse  the 
creditor  from  presenting  his  claim  in  the  probate  oourt^  ifae 
same  as  if  the  will  had  not  attempted  to  create  a  trust. 
(Carrington  v.  Manning ^  18  Ala,  625 ;  Perry  on  Trosts^ 
559.)  If  the  will,  taken  as  a  whole,  is  considered,  is  it  not 
plain  that  it  was  the  intention  of  the  testator  to  vest  his  prop- 
erty in  the  devisees  for  the  benefit  of  the  town  of  Astoria  t 
If  the  testator  failed  in  carrying  out  his  intention  in  that 
behalf,  as  he  certainly  did,  then  Hustler  and  Aik^i  tab 
nothing  under  the  will  except  as  executors.  The  will  ap- 
points them  as  executors,  waives  their  giving  bonds,  and  di- 
rects them  to  manage  the  estate  in  their  discretion.  Power 
is  not  given  them  as  trustees  to  manage  the  estates, 
but  as  executors.  (Story's  £q.  Jur.,  sees.  1060,  1863.)  In 
other  words,  while  the  estate  is  in  the  probate  court  it  is  to 
be  managed  by  the  executors,  who,  under  the  law,. must  pay 
the  debts  out  of  it.  After  tiie  debts  are  paid  and  the  estate 
settled  up,  then  the  trustees  hold  the  residue  in  trust  for  the 
town  of  Astoria.  It  is  not  until  the  debts  are  paid  that  they 
take  as  trustees. 

The  Qivil  Code  (sec^  723)  provides  as  follows:  "In  case 
of  a  judgment,  decree  or  order  against  a  specific  thing,  or 
in  respect  to  the  probate  of  a  will  or  the  administration  of 
the  estate  of  a  deceased  person,  or  in  respect  to  the  personal^ 
political  or  legal  condition  cr  relation  of  a  particular  per- 
son, the  judgment,  decree  or  order  is  conclusive  up(m  the  title 
of  the  thing,  the  will  or  administration,  or  the  condition  or 
relation  of  the  person.*' 

Admitting  the  will  of  Cyrus  Olney  to  probate  was  a  de- 
cree in  rem,  and  no  other  court  has  jurisdiction  to  inquire 
into  the  correctness  of  its  action.  {State  v.  McOlynn,  80 
Cal.  238,  and  cases  cited;  28  Ala.  590;  2  Oreenl.  £v.  sec 
672.)     The  decree  of  the  same  court  setting  aside  the  will 
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was  equally  a  decree  in  rem,  and  is  oondnsive  aai  to  the  oondii- 
tion  of  Cyras  Olney  at  the  time  of  his  death. 

The  oounfy  court  has  jurisdiction  to  set  a  will  aside.  (HiA- 
bard  v.  Htibbard,  decided  at  the  present  term  of  this  court; 
Civ.  Code,  p.  319,  sec  1061 ;  Bedfield  on  Will%  part  11,  p. 
56 ;  3  Greenl.  Ev.  sec  672 ;  9  Iowa,  1  Id.  201 ;  Calif omia  v* 
McLaughiin,  20  CaL  233 ;  Fitch  v.  Miller,  20  Id.  862 ;  Sto- 
ry's Eq.  Jur.,  seca  184, 1446,  1449.) 

Oea.  H.  Durham  and  H.  Y.  Thompson,  and  Dolpk,  Bro- 
naugh  <6  Ddph  d  Simon,  and  Thayer  A  WiUiama,  for  rs^ 
spondents: 

The  firat  proposition  urged  in  the  aigoment  upon  the  trial 
of  the  cause  in  the  court  below,  hy  counsel  for  appellants, 
was  that  the  proceedings  of  the  county  court  in  admitting 
to  probate  the  will  of  the  late  Cyrus  Oln^  were  without  ju- 
risdiction and  void,  because  no  notice  of  their  pendency  had 
been  given  to  the  alleged  heirs  of  tlie  testator.  Under  the 
statutes  of  Oregon,  and  the  xmif  orm  practice  which  has  grown 
up  thereunder,  no  such  notice  is  required. 

The  probate  of  a  will  is  deemed  and  treated  by  the  statute 
as  an  ex  parte  and  not  as  an  adversary  proceeding,  hence  no 
provision  is  made  for  giving  notice.  Again,  it  is  universal^ 
held  by  the  courts,  and  our  cstatute  is  framed  upon  this  idea, 
that  "the  probate  of  a  will  under  any  circumstances  is  a  pro- 
ceeding tn.  rem.  It  operates  upon  the  thing  itself;  it  defines 
and,  in  a  great  degree,  creates  its  status.  The  status  thus 
defined  adheres  to  it  as  a  fixture."  (JDerland  and  Jameg  v. 
Harrmgton*8  Heirs,  29  Ala.  96 ;  In  re  Hunter's  WUl,  6  Ohio^ 
499 ;  In  re  Hathatvay's  WiU,  4  Id.  388 ;  Lessee  of  Hall  v. 
Ashby  and  Onuven,  9  Id.  96 ;  Staie  v.  McQlynn  and  Butler, 
20  Cal.  234;  Crippen  v.  Dexter,  13  Gray,  330;  Civ.  Code, 
sec  723.) 

It  is  also  urged  that  the  lands  in  controversy  were  sold 
by  the  executors  to  the  plaintiffs  without  the  specific  order 
of  the  county  court,  or  its  subsequent  confirmation,  and 
that  the  sales  are  therefore  void.  This  objection  is  untena- 
ble when  it  is  borne  in  mind  that  the  executars  were  also 
the  devisees  named  in  the  will ;  the  legal  title  of  record  was 
in  them.     They  had  a  power  coupled  with  an  interest    They, 


282  Bbowk  v.  Bbown.  [7  Oregon 

tberefore^  had  luidoubted  authorily  to  sell  the  devUed  laads. 
independent  of  any  order  of  the  prohate  ooort  (In  re 
Dddny  EOaJU,  49  Cal.  76 ;  Hogan  v.  Wyman,  2  Or.  804.) 
For  the  same  reason  it  was  unnecessary  for  the  executors  to 
repott  their  selles  to  the  county  court  for  purposes  of  confir- 
mation. 

The  supreme  court  of  this  etate  has  already  disposed  of 
this  question  in  the  case  of  Hogan  v.  Wyman,  supra,  where 
it  is  also  stated  that  the  proceedings  of  trustees  under  a  will 
in  the  execution  of  the  trusts,  would  have  been  without  the 
jurisdiction  of  the  probate  court 

It  is  further  claimed  by  appellants  that  the  decree  of  the 
county  courts  made  in  a  proceeding  instituted  in  that  court 
for  the  purpose  of  avoiding  the  former  probate  of  the  will  of 
Olney  and  its  cancellation^  en  the  ground  of  Olney's  alleged 
ixisanily  at  the  time  of  its  execution  renders  null  and  void 
all  the  acts  of  the  execu^rs  and  trustees  under  ihe  will.  And 
this,  tpOy  notwithstanding  it  is  not  claimed  that  the  plaintiffs 
or  any  of  them  were  parties  to  said  proceeding,  and  notwith- 
standing the  further  fact  that  the  county  court  in  assuming 
to  thus  act  as  a  court  of  equity,  disregarded  the  plain  rule  of 
practice  and  law,  requiring  some  testimony  to  be  taken  in  sup- 
port of  the  bill,  and  attempted  to  render  a  decree  for  want  of 
answer.  It  is  respectfully  urged  by  respondents  that  the  coun- 
ty court  had  no  power  or  jurisdiction  to  set  aside  a  former 
probate  of  a  wilL 

By  section  12,  of  article  Vil,  of  the  state  constitution,  it 
ie  provided  that  county  courts  shall  have,  among  other  things, 
the  jurisdiction  pertaining  to  probate  courts,  together  with 
such  other  powers  and  duties,  within  prescribed  limits,  as 
may  be  provided  by  law. 

The  legislature,  in  section  869,  of  the  civil  code,  has  under- 
taken to  define  the  power  of  the  county  court,  by  saying  that 
such  court  shall  have  exclusive  jurisdiction  in  the  first  in- 
stance, to  take  proof  of  wills,  and  to  do  other  things  specifi- 
cally enumerated,  thereby  excluding  the  idea  that  such  court 
has  any  other  powers^  aa  a  probate  courts  which  are  not  men* 
taoned. 
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Then,  in  the, first  instance,  the  county  court  may  take  pioof 
of  mlls^  and  in  doing  bo  has  exclusive  jurisdiction.  But 
it  is  not  provided  that  said  court  may  afterwards^  after  the 
lapse  of  years,  vacate  its  former  decrees,  and  the  particular 
specification  and  enumeration  of  its  powers,  as  has  been  seen, 
excludes  the  idea  of  the  Existence  of  any  such  inherent  power. 
An  appeal  lies^  under  our  statutes,  from  the  decision  of  ocor 
county  court  in  probate  matters,  or  a  review  may  be  had ;  but 
to  vacate  the  formal  admission  to  probate  of  a  will,  and  to  an- 
nul the  will,  is  in  our  system  granted  exclusively  to  the  cir- 
cuit courts  of  the  state. 

Section  9,  of  article  II,  of  the  constitution,  grants  to  these 
courts  all  judicial  power  and  jurisdiction  not.  exclusively 
vested  elsewhere.  It  has  already  been  shown,  by  the  stat- 
ute defining  the  powers  and  duties  of  the  county  courts,  that 
the  jurisdiction  under  consideration  has  not  been  vested  in 
them.  In  this  state  it  is  therefore  part  of  the  original  chan- 
cery jurisdiction  of  the  circuit  courts.  (McOarty  v.  MaCarty, 
8  Bush.  604.) 

But  were  it  to  be  held  otherwise,  the  subsequent  decree 
of  the  county  court  vacating  the  former  probate  of  will,  could 
not  bind  purchasers  thereunder,  who  were  not  parties  to  those 
proceedings.  Such  purchasers  must  have  their  day  in  court. 
Nor  would  the  pretended  decree,  annulling  the  will,  relied 
upon  by  appellants,  invalidate  a  sale  made  tinder  the  will  be- 
fore the  probate  thereof  was  set  aside.  (Sheppard  v,  Rhodes 
et  al.,  6  111.  801 ;  Benson  v.  Rice,  2  Nott  &  MeCord,  657 ; 
Moore  v.  Tcunner,  6  T.  B.  Mon.  48 ;  Foulke  v.  Zimmerman, 
14  Wall.  113 ;  2  Smith's  Leading  Cases,  699 ;  3  Eedfield  on 
Wills,  3  ed.  120.) 

A  familiar  illustration  of  the  principle  contended  for  by 
respondents,  is  found  in  the  unquestioned  doctrine  that 
third  persons,  who  purchase  lands  under  unreversed  decrees 
or  judgments,  where  there  is  no  stay  of  proceedings,  are  un- 
affected in  their  titles  by  the  subsequent  reversal  of  such  de- 
crees or  judgments.  (Freeman  on  Judgments,'  sec.  484,  and 
cases  cited.) 

The  ciase  of  Benson  v.  Rice,  supra,  is  exactly  in  pcnnt  upon 
the  facts.      The  court  there  held  that,  where  lands  had  been 
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sold  by  the  executor,  and  the  will  under  which  he  had  acted 
was  afterwards  annulled  and  administration  granted^  the  title 
of  the  purchaser  under  the  executor  was  undisturbed  by  the 
subsequent  proceedings. 

In  Faulke  v.  Zimmerman,  supra,  the  plaintiff  as  the  heir 
of  one  Elizabeth  Clew,  brought  ejectment  to  recover  certain 
lands  in  New  Orleans,  of  which  said  Elizabeth' died  seised. 
The  defendant  claimed  title  as  a  purdiaser  from  John  F. 
Clew,  the  husband  of  Elizabeth,  under  a  will  of  said  Eliza- 
beth, probated  in  the  proper  court  in  New  Orleans,  which 
will  declared  him  to  be  her  sole  heir  and  l^tee.  The  will 
was  made  in  New  York,  and  was  probated  in  Louisiana  on 
the  strength  of  an  order  of  the  surrogate  of  New  York  ad- 
mitting it  there,  as  her  will,  and  the  record  of  the  surrogate 
court  in  which  the  will  was  probated  in  New  Orleans,  showed 
that  an  appeal  had  been  taken  from  the  ord^  establishing 
the  will.  Yet  the  supreme  court  of  the  United  States  held 
that  a  purchaser  from  a  devisee  of  such  will  in  Louisiana, 
while  the  order  of  the  Louisiana  court  establishing  it  re- 
mained in  force,  was  an  innocent  purchaser,  and  was  not  af- 
fected by  a  subsequent  order  setting  aside  the  will,  to  which 
he  was  not  a  party. 

In  Rodertgas  v.  East  River  Savings  Institution,  63  N.  Y. 
460,  the  court  of  appeals  carry  the  doctrine  even  farther 
than  has  been  claimed  by  the  respondents.  In  that  case, 
the  question  was  whether  payment  to  an  administrator  duly 
appointed  by  the  proper  court,  of  a  person  supposed  to  be 
dead,  but  who  was  living  at  the  time,  as  it  subsequently  ap- 
peared, is  valid  and  conclusive  against  an  administrator 
appointed  after  the  actual  decease  of  the  intestate.  And 
notwithstanding  the  fact  that  the  surrogate  court  of  New 
York  is,  unlike  our  probate  court,  a  court  of  inferior  and 
limited  jurisdiction,  it  was  held  that  its  decision  on  the 
question  of  its  jurisdiction  is  conclusive  until  reversed,  and 
protects  its  officers  and  all  other  innocent  persons  who  act  on 
the  faith  of  such  decision.  It  was  therefore  held  that 
the  payment  in  question  was  a  valid  discharge  and  could  not 
be  disturbed  by  the  second  administrator.  The  will  of  the 
late  Judge  Olney  was  duly  admitted  to  probate ;  the  lands 
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in  controversy  were  sold  by  his  devisees  in  trusty  for  the  pay- 
ment of  his  honest  debts.  They  were  sold  for  their  fuU 
value  to  innocent  pnrchasera  in  good  faith.  These  pnTchad" 
ers  were  not  bound  to  look  further  back  than  the  decree  of 
the  county  court  admitting  the  will  to  probate.  {Florentma 
V.  Barton,  2  Wall.  210.) 

By  the  Court,.  Kelly,  0.  J. : 

This  is  a  suit  to  quiet  the  title  to  certain  lands  of  whidi 
the  respondents  claim  to  be  the  owners  in  fee-simplei  The 
material  facts  in  the  case  are  substantially  as  follows:  Cy- 
rus Olney,  a  resident  of  Clatsop  county  in  his  life-time,  and 
at  the  time  of  his  death,  waa  seised  in  fee  of  certain  lands 
in  that  coimty,  including  those  described  in  the  complaintj. 
On  the  eleventh  day  of  December,  1870,  he  made  his  last 
will,  which  is  as  follows: 

^rLast  will  of  Cyrus  Olney  of  Astoria,  in  the  county  of 
Clatsop,  state  of  Oregon: 

''L  I  bequeath  and  devise  all  my  personal  properfy,  and 
real  estate  that  is  capable  of  being  disposed  of  by  will  to 
Jackson  G.  Hustier  and  Henry  S.  -Aiken,  in  trust,  first^  to 
pay  all  my  debts ;  and  secondly,  to  hold  the  residue  in  per- 
petuity, for  the  benefit  of  the  town  of  Astoria,  in  the  county 
of  Clatsop  and  state  of  OregofL 

'^2.  I  appoint  the  above  named  trustees  to  be  executors 
of  this  will,  and  request  that  no  bonds  be  required  of  them 
as  such  executors. 

'^3.  I  desire  that  my  executors  shall  manage  my  estate,  in 
their  discretion,  as  my  representatives. 

''Sign£d  and  sealed  tiiis  eleventh  day  of  December,  18>70. 

*'Cybus  Olnbt.      [sbal.]'' 

This  win  was  presented  by  the  executors  therein  named 
to  the  probate  court  of  Clatsop  county,  and  duly  admitted 
to  probate  on  the  second  day  of  January,  1871,  and  letters 
testamentary  issued  to  Hustler  and  Aiken  as  executors  of  the 
will.  At  the  time  of  his  death  the  testator  was  largely  in- 
debtedy  and  the  executors  proceeded  to  sell  portions  of  the 
real  estate  devised  to  them  in  trust  to   pay  this  indebted* 
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neas.  In  1371  the  lands  in  (XHitroversy  were  sold  by  them 
for  this  purpose^  and  conveyed  to  the  respondents  by  deeds 
executed  by  Hustler  and  Aiken  as  trustees,  and  executors 
of  the  will  of  Cyrue  Olney,  deceased.  The  sales  were 
made  without  any  order  of  the  probate  courts  and  were 
never  confirmed  by  that  court  In  December,  1874,  the  heirs 
at  law  of  Olney  filed  a  petition  in  the  probate  court  of 
Clatsop  county,  praying  that  court  to  set  aside  his  will  on 
the  ground  that  the  testator  was  not  of  sound  mind  when  he 
made  it,  and  for  the  further  reason  that  the  will  created  a 
perpetuity.  At  the  April  term,  in  1876,  of  that  court, 
an  order  was  made  setting  aside  the  will  upon  the  following 
grounds :  1.  Because  it  created  a  perpetuity  and  was  there- 
fore void  upon  its  face;  2.  Because  Gyrus  Olney,  at  the 
time  said  will  was  executed,  was  insane  and  not  capable  of 
making  a  will. 

The  probate  court  at  the  same  time  revoked  the  letters 
testamentary  which  had  previously  been  issued  to  Hustler 
and  Aiken.  The  appellants,  who  are  the  heirs  at  law  of 
Olney,  now  claiming  that  they  are  the  owners  in  fee  of  the 
property  in  dispute,  this  suit  was  brought  by  the  respondents 
to  quiet  their  title  to  the  samei 

The  defenses  set  up  by  the  appellants  are:  1.  The  exe- 
cutors had  no  authority  or  power  to  sell  the  lands  devised; 
2.  The  will  of  Olney  created  a  perpetuity  and  was  therefoie 
void ;  8.  The  sale  of  the  real  estate  by  the  executor  is  void 
because  no  ordet  was  made  by  the  pmbate  court  authorix- 
ing  it ;  and  the  sale  was  not  confirmed  by  that  court ;  4.  The 
will  of  Olney  having  been  declared  null  and  void  by  the 
probate  court,  all  sales  of  property  made  under  it  were 
thereby  annulled;  5.  Fraud  and  collusion  between  Hiram 
Brown,  one  of  the  respondents,  and  the  executors  of  the  will, 
whereby  he  purchased  part  of  the  property  for  less  than  its 
value. 

On  the  trial  of  the  case  it  was  stipulated  by  the  parties 
that  the  insanity  of  the  testator  should  not  be  interposed  as 
a  defense  in  this  suit  As  their  first  objection  to  the 
validity  of  the  sale  made  by  the  executors,  appellants  insist 
that  the  will  ^ve  them  no  power  to  sell  the  land  in  ooor 
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troversy.  Altho!agh  not  given  in  express  terms,  we  think 
the  power  is  clearly  implied^  and  that  under  the  clause  which 
gave  &em  authority  to  manage  the  estate  of  the  testator  in 
their  discretion,  it  was  his  intenticm  that  the  land  should  be 
fitold  in  order  to  carry  into  effect  the  provisdoiia  contained  in 
the  will.  The  property  wa»  d^sed,  first  to  pay  all  debts  of 
the  testator.  They  conld  not  be  paid  without  money,  and 
this  could  only  be  obtained  by  a  sale  of  a  portion,  of  his  prop- 
erty so  left  in  trust. 

Gathered  from  the  wbde^  will  we  think  this  was  the  in* 
tention  of  Judge  OIney  when  he  made  his  will,  and  it  is  al- 
ways the  duly  of  courts  to  carry  into  effect  the  intentions  of  a 
testator,  unless  by  doing  so  it  would  contravene  some  policy 
of  the  law.  No  precise  form  of  words  is  requisite  to  create 
a  power  of  sale.  Powers  are  made  declarations  of  trust,  and 
any  words,  however  informal,  which  show  an  intention  to 
create  such  a  power  will  be  suflScient  for  the  purpose.  Thus 
trustees  will  take  a  power  of  sale  by  implication  under  a 
trust  for  the  payment  of  debts ;  for  such  a  power  is  necessary 
to  the  due  execution  of  the  trust.  (Hill  on  Trustees,  471 
(marginal) ;  2  Perry  on  Trusts,  sec  766.) 

The  next  defense  interposed  by  appellants  is  that  the  will 
of  Olney  created  a  perpetuity  and  it  is  therefore  void*  It 
is  true  the  devise  is  to  the  trustees  to  hold  the  residue  of 
the  testator's  property,  after  paying  his  debts,  in  perpetuity, 
but  it  does  not  necessarily  follow  that  the  land  was  to  remain 
unsold,  if  in  the  discretionary  powers  of  the  tmsteee  they 
deemed  it  best  in  the  management  of  the  trust  to  sell  the 
land  and  apply  the  proceeds  to  any  public  improvements 
needed  by  the  town  of  Astoria.  The  properly  or  the  pro- 
ceeds arising  from  a  sale,  undoubtedly  were  intended  to  be 
given  to  that  town,  and  we  see  no  legal  objection  to  the 
validity  of  the  will  on  this  aoeount  The  rule  that  a  trust 
in  perpetuity  can  not  be  created  by  devise  doee  not  apply  to 
casee  of  this  kind.  A  trust  created  for  charitable  or  public 
uses  is  not  subject  to  the  same  lindtations,  as  those  of  a 
private  nature,  but  may  continue  for  an  indefinite  length  of 
time,  or  in  perpetuity.  (1  Perry  on  Trusts,  sec  884;  2 
Billon  on  Muni   Corp.^  sec.  431;   Oirard  WiU  Oase,  2 
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Howard,  127;  McDanaugh  WUl  Case,  15  Id.  367;  PhUadelr 
phia  V.  OirartTs  Heirs,  46  Pa.  9.) 

At  the  time  the  will  was  made  the  charter  of  the  town  of 
Astoria  gave  it  authority  to  ^^purchase,  hold  and  reoeive 
property,  real  and  personal,  within  said  town,  for  public 
buildings,  school  purposes  and  town  improyements.''  Also 
to  ^^purchase,  reoeive  and  hold  property  within  and  beyond 
the  limits  of  the  town,  to  be  used  for  burial  purposes,  and 
for  the  reception  of  persons  affected  with  contagious  dift* 
eases,  and  for  workhouses  and  houses  of  correction,  and 
for  the  construction  of  water-works  to  supply  the  town  with 
fresh  water;  and  to  lease,  sell,  and  dispose  of  the  same  for 
the  benefit  of  the  town«''  (Act  of  January  17»  1856,  art 
1,  sec;  2.) 

If  the  devise  had  been  made  directly  to  the  town  of 
Astoria  we  think  it  would  have  been  valid  in  law.  It  was 
equally  so  when  devised  to  Hustler  and  Aiken,  in  trust  for 
the  benefit  of  the  town. 

The  third  point  in  the  defense  is  that  the  sale  of  the  real 
estate  to  respondents  was  void,  because  no  order  was  made 
by  the  probate  court  authorizing  such  sale,  nor  was  it  con- 
firmed by  the  court  In  support  of  this  view,  counsel  for 
appellant  refer  to  section  1223,  page  330,  of  the  civil  code, 
which  is  as  follows:  ^'When  the  testator  shall  make  pro- 
vision in  his  will  for  the  sale  or  disposition  of  all  or  any 
particular  portion  of  his  estate,  for  the  payment  of  funeral 
charges,  expenses  of  administration,  or  of  claims  against 
the  estate,  the  property  so  appropriated  may  be  sold  or  dis* 
posed  of  as  directed  by  the  executor,  or  administrator  with 
the  will  annexed,  without  an  order  of  the  court  therefor; 
but  he  shall  be  bound  to  conduct  the  salsi  and  make  a  re- 
turn thereof  in  all  respects  as  if  it  were  made  by  order  of 
the  court,  unless  there  are  special  directions  in  the  will  can- 
eeming  the  manner  and  terms  of  sale,  in  which  case  he  shall 
be  governed  by  such  directi(His  in  sach  respects."  This 
section  has  reference  to  cases  where  the  will  gives  the  power 
of  sale  to  the  executor  without  any  interest  in  the  land  de- 
vised, and  in  such  cases  the  land  belongs  to  and  the  title  iiJ 
in  the  devisee,  subject  to  administraticm  and  of  oouzBe  t9 
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the  supervlBidn  and  control  of  the  probate  couH  in  regard 
to  the  confirmation  of  the  sale.  In  the  case  under  consid- 
eration it  is  altogether  different  By  the  will  the  legal  title 
to  the  real  estate  was  vested  in  the  trustees,  and  they  had 
complete  control  of  it,  subject  of  course  to  be  held  accountable 
to  the  cestui  que  trust  in  a  court  of  equity  for  any  abuse  of 
their  power.  The  fee  in  the  land  was  in  them.  They  had 
a  power  coupled  with  an  interest  and  could  sell  the  property 
for  the  payment  of  the  debts  without  any  order  of  the  pro* 
bate  court;  nor  had  that  court  any  authority  to  confirm  or 
disapprove  of  any  sale  over  which  the  law  gave  it  no  control. 
It  was  so  decided  by  this  court  in  the  case  of  Hogan  «.  Wy- 
man,  2  Or.  802.  and  to  the  same  effect  in  the  decision  of  the 
supreme  court  in  49  Cal.  76. 

The  fourth  point  relied  on  by  the  appellants  as  a  defense 
is  that  the  will  having  been  declared  void  by  the  probate 
court,  the  sale  of  the  land  to  the  respondents  was  thereby 
annulled.  We  hold  the  law  to  be  otherwise.  Thp  probate 
court  had  exclusive  jurisdiction  of  the  subject-matter  in  re- 
gard to  the  probate  of  what  purported  to  be  the  will  of  Cy- 
rus Olney.  It  was  duly  proved  to  be  his  will  before  that 
court,  and  letters  testamentary  were  issued  thereon,  and  un- 
til these  proceedings  were  annulled  the  validity  of  the  will 
could  not  be  collaterally  drawn  in  question  by  any  one,  nor  by 
any  other  court.  Administration  of  the  estate  under  it  could 
be  conducted  and  enforced,  as  under  any  other  will  duly 
proved.  Such  being  the  case  all  acts  done  in  the  due  course 
of  administration,  while  the  will  remained  unannulled,  a;Qd 
the  letters  testamentary  were  unrevoked,  must  be  held  entire- 
ly valid.  (3  Eedfield  on  Wills,  120 ;  Boderigas  v.  East  River 
Savings  Institution,  63  N.  Y.  460;  Foulhe  v.  Zimmerman, 
14  Wall.  113.) 

The  only  remaining  defense  interposed  by  the  appellants, 
is  that  at  the  time  Hiram  Brown,  one  of  the  respondents, 
became  a  purchaser  of  the  real  estate  described  in  the  com- 
plaint, there  was  collusion  between  him  and  the  executors 
of  the  will,  whereby  he  purchased  the  property  for  less  than 
its  value.  This  defense  of  fraud  in  the  sale  by  the  exe- 
cutors is  confined  to  the  real  estate  purchased  by  respond- 
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ent)  Hiram  Btowii,  on  Ae  sixth  daj  of  Kovembary  1871,  for 
ten  thousand  dollara  The  appellants  allege  that  this  sum 
was  far  less  than  its  value  at  the  time  of  the  sale,  and  there- 
fore a  presumption  of  fraud  arises  from  the  inadequacy  of 
the  price  paid  for  the  same.  The  testimony  taken  was  mainly 
confined  to  proving  what  was  the  value  of  block  65  included 
in  that  purchase.  W.  W.  Parker,  a  witness  called  by  appel- 
lantSy  testified  that  the  lots  valued  by  him  separately,  were 
when  hie  deposition  was  taken,  January,  1878,  worth  in  the 
aggregate,  with  the  improvements  thereon,  the  sum  of  thiriy- 
one  thousand  four  hundred  dollars^  and  that  eight  thousand 
dollars  worth  of  improvements  were  put  on  the  property 
since  the  ^le  in  1871.  He  did  not  state  in  his  testim<my 
what  was  the  value  at  the  time  of  sale. 

C.  A.  McGuire,  in  behalf  of  appellants^  testified  that  the 
present  value,  January,  1878,  of  ihe  lots  in  block  65,  with 
the  improvements  thereon,  was  twenly-five  to  thirty  thousand 
dollars.  He  was  not  asked  and  did  not  say  how  much  they 
were  worth  when  sold  to  respondent,  Hiram  Brown,  but  on 
cross-examination  said  that  the.  property  had  appreciated  a 
good  deal  since  the  sale. 

L.  K.  Warren,  in  behalf  of  appellants,  estimated  the  lots 
to  be  worth  two  thousand  dollars  each,  or  fourteen  thousand 
dollars  taken  together,  on  the  sixth  of  November,  1871,  when 
they  were  sold. 

John  West,  as  witness  for  the  appellants,  testified  that  the 
reputed  value  of  the  lots  in  question  was  then,  January , 
1878,  about  eighteen  thousand  dollars. 

This  was  all  the  evidence  offered  by  appellants  to  prove 
what  the  lots  in  that  block  were  worth.  The  witnesses  on 
behalf  of  respondents  testified  as  to  the  value  of  the  lots  in 
block  65  at  the  time  they  were  sold  as  follows : 

Captain  George  Flavel  says  they  were  well  worth  ten  thou- 
sand dollars^  and  that  if  they  had  been  sold  separately  they 
might  have  brought  more,  but  he  was  not  certain. 

John  Hobeon  says  they  were  worth  at  that  time,  in  his 
judgment,  about  ei^t  thousand  dollars,  and  that  they  wars 
well  sold  at  ten  thousand  dollars. 
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Henry  Miller  says  that  the  cash  value  was  about  eight 
thousand  dollars. 

■ 

J.  6.  Hustler^  one  of  the  exeeutors,  says  the  lots  in  block 
65. sold  for  ten  thousand  dollars,  and  this  was,  he  thinks^  a 
pretty  good  price. 

This  is  all  the  evidence  before  us  in  r^ard  to  the  value  of 
the  property,  and  the  only  witness  on.  behalf  of  the  appellants 
who  testified  as  to  what  it  was  worth  when  respondent  Brown 
became  the  purchaser  is  D.  K.  Warren,  who  places  it  at.  two 
thousand  dollars  a  lot,  or  fourteen  thousand  dollars  in  the 
aggregate.  .  All  the  other  witnesses  of  appellants  testify  as 
to  what  the  lots  and  improvements  on  them  were  worth  in 
January,  1878,  but  say  nothing  about  their  value  in  Novem- 
ber, 1871.  As  they  have  risen  considerably  in  value  since 
then,  and  additional  improvements  been  put  upon  the  lots, 
the  evidence  of  these  witnesses  becomes  practically  of  no  value 
jin  dctennining  what  the  lota  were  really  worth  when  they 
were  purchased  by  Brown.  We  must  therefore  necessarily  rer 
sort  to  the  testimony  of  those  witnesses  who  do  state  wl^tt 
they  were  worth  at  the  time,  and  none  of  them,  except  Mr. 
Warren,  place  it  over  ten  thousand  dollars.  It  is  urged  by 
appellants  that  instead  of  the  whole  block  being  sold  entire, 
the  lots  should  have  been  sold  separately,  as  they  would  then 
have  brought  in  the  aggregate  a  better  price.  But  when  we 
take  into  consideration  the  fact  that  the  property  was  incum* 
bcred  with  two  mortgages  to  the  state  of  Oregon  and  one  to 
John  West,  given  by  the  testator  in  his  life-time,  and  which 
amounted  at  the  time  of  sale,  with  interest,  to  five  thousand 
eight  hundred  and  thirteen  dollars,  it  may  be  questionable 
whether  a  better  price  could  have  been  obtained  by  selling 
them  separately.  The  surviving  executor,  J.  G.  Hustler,  tes- 
tifies that  the  sale  to  Brown  was  fair  and  without  any  collus- 
ion with  him ;  and,  taking  the  whole  testimony  together,  we 
find  nothing  to  contradict  his  statement,  nor  to  establish  the 
charge  of  fraud.  We  consider  that  there  was  no  error  in  the 
proceedings  of  the  court  below,  and  its  decree  is  affirmed. 
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NATHAN  A.  BROWN,  Respondent,  v.  MARY  LORD  et 

al.,  Appellants. 

SpBdiTc  PESFOBicAifOB — ^BouNDABOES  OF  LAin>. — ^A  couit  of  equity  will 
not  decree  the  specific  performance  of  a  parol  contract  for  the  sak 
of  land,  unless  such  contract  is  explicit  in  its  t^rms;  nor  unless  the 
the  boundaries  of  the  land  are  clearly  defined. 

Pabt  Perfobmance — Possession. — Where  possession  is  relied  on  as  an 
act  of  part  performance  of  a  parol  contract,  in  order  to  take  the 
case  out  of  the  operation  of  the  statute  requiring  contracts  in  rela- 
tion to  the  sale  of  lands  to  be  in  writing,  such  possession  nmst  be 
visible,  notorious  and  exclusive  on  the  part  of  the  vendee,  and  must 
have  been  taken  under  and  in  pursuance  of  the  parol  agreement. 

Appeal  from  Yamhill  County.  The  facts  are  stated  in  the 
opinion. 

E.  C  Bradshaw  and  J.  0.  Moreland,  for  appellants: 

To  entitle  a  parfy  to  a  decree  of  specific  performance  npon 
a  parol  contract,  the  proof  must  be  dear  and  satisfactory, 
so  as  to  establish  the  contract  to  the  entire  satisfaction  of  the 
courts  leaving*  no  room  for  reasonable  doubt,  a  mere  prepon- 
derance of  the  proof  will  not  suffice.  {Newson  v.  Oreenr 
wood,  4  Or.  119 ;  Odell  v.  Morin,  6  Id.  96 ;  Proudfoot  v. 
Wtghtman,  78  111.  553 ;  Williamson  v.  Williamson,  4  Iowa, 
279;  Wright  v.  Wright,  31  Mich.  380;  Woods  v.  Parman,  10 
Watts  (Pa.)  195;  Mintum  v.  Baylis,  33  Cal.  129.) 

When  a  contract  for  sale  of  lands  is  only  supported  by 
the  testimony  of  the  plaintiff,  corroborated  by  admissions  of 
the  owner  of  the  land,  and  is  positively  denied  by  the  an- 
swer, specific  performance  will  not  be  decreed.  {Vfilmer  v, 
Farris,  40  Iowa,  309.)  The  plaintiff,  who  seeks  to  enforce 
a  specific  performance,  must  make  out  a  stronger  case  than 
he  who  resists  the  decree;  and  greater  latitude  will  be  al- 
lowed in  resisting  than  in  mal^ng  out  a  case.  (Willard's  Eq. 
Jur.  267 ;  Story's  Eq.  Jur.,  sec  769 ;  Casey  v.  Holmes,  10 
Ala.  776.) 

The  evidence  of  a  parol  sale  of  lands  between  parents  and 
children  must  be  very  clear  to  avoid  the  statute;  and  all  the 
acts  necessary  to  perfect  a  right  under  such  contract  musl; 
have  especial  reference  to  it^  and  to  nothing  else.      (Cox  v. 
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Gox,  26  Pa.  St.  '375 ;  1  John's  Ch.  131, 149 ;  1  Leading  Oases, 
Bq.  732  et  seq.;  Phillips  v.  Thompson,  1  Johna  Ch.  131; 
bourn,  4  Md.  459 ;  Mahana  v.  BhifCt,  20  Iowa,  142 ;  Moore  v. 
Beard  v.  Lmthicum,  1  Md.  Ch.  Dec  345 ;  Mundorf  v.  KU- 
Small,  1%  Pa,  St  461;  Johnston  v.  Clancy,  Blackf.  99.)  It 
is  not  enough  that  the  act  of  part  performance  relied  on  be 
evidence  of  some  agreement,  bnt  it  must  be  unequivocal  and 
satisfactory  evidence  of  the  particular  agreement  set  out  in 
the  complaintw 

McCain  £  Fenton  and  H.  HtLrUy,  for  respondent: 

If  a  contract  could  have  been  enforced  between  the  origi- 
nal parties,  it  will  be  decreed,  to  be  enforced  between  their 
personal  representatives,  and  all  claiming  under  them.  (Wil- 
lard's  Equity,  269;  5  Johns.'  Ch.  261.)  Part  performance 
of  a  parol  contract  takes  it  out  of  the  statute  of  frauds,  and 
entitles  the  party  to  its  specific  performance.  (Willard's  Eq- 
uity, 283-5 ;  Civ.  Code  264,  sec.  772 ;  5  Kansas,  402 ;  45  N. 
Y.  416;  4  CoHL  (N.  Y.)  403;  2  American  Leading  Cases, 
765-60 ;  6  Paige,  288 ;  1  Story's  Equity,  sec  761 ;  4  Sand. 
Ch.  72.) 

A  party  is  entitled  to  specific  performance  when  his  legal 
remedy  is  inadequate;  when  without  it,  great  injury  will  be 
done,  and  when  the  contract  is  just,  founded  on  an  adequate 
consideration,  and  is  executed  on  his  part  (1  Story's  Eq- 
uity, Tit  Spec  Per. ;  6  Johns.  Ch.  222;  3  Cowen,  456.)  The 
authorities  even  go  further  than  we  claim  in  the  case  at  bar, 
and  hold  that  a  parol  gift  of  land,  partly  executed,  will  be 
enforced.  (8  Paige,  600;  2  Sand.  Ch.  17;  2  Story's  Eq., 
sec  761.) 

A  parol  agreement  between  father  and  son,  that  if  the 
son  will  enter  upon  a  certain  tract  of  land  and  improve  it, 
the  father  will  make  the  son  a  deed  to  the  same,  and  in 
pursuance  of  said  agreement,  the  son  enters  upon  the  land, 
occupies  and  improves  it,  is  sustained  by  a  sufficient  con- 
sideration, and  is  not  within  the  statute  of  frauds. 
(5  Kansas,  402 ;  48  N.  Y.,  35 ;  4  Pai^,  .  305 ;  Willard's 
Eq.,  263;  4  Johnja.  Ch.  497.)  Where  a  donee  has  made  im- 
provements, a  consideration  always  arises.       (1  Story's  Eq. 
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eea  768,  n.  1.)  The  acts  which  constitute  part  performance, 
are  possession  under  the  contract,  reliance  upon  the  faith  of 
the  agreement,  payment  of  the  consideration,  or  its  tender. 
Complete  execution  of  the  contract  by  the  vendee  is  all  that 
he  can  do,  and  even  possession  alone,  without  payment,  has 
been  held  sufficient  to  take  the  contract  out  of  the  statute  of 
frauds.  (1  Story's  Eq.,  sec.  769-60-61.)  The  testimony  of 
one  competent  witness,  not  contradicted,  proving  the  facts  al- 
leged, will  sustain  the  decree,  and  the  court  wiU  not  reverse 
if,  upon  an  inspection  of  the  whole  record,  the  judgment  was 
right,  even  though  the  court  below  may  have  erred  in  its  rul- 
ings upon  the  admission  of  testimony.  The  error  then  be- 
comes immateriaL     (Civ.  Code,  246;  sec.  671.) 

By  the  Court,  Kelly,  C.  J. : 

This  is  a  suit  in  equity  to  enforce  the  specific  perform- 
ance of  a  parol  contract  for  the  sale  of  lands,  alleged  to 
have  been  made  by  James  H.  Brown,  senior,  the  father  of 
respondent,  who  died  intestate  May  30,  1875.  The  appel- 
lants are  daughters  and  heirs  in  law  of  the  said  James  H. 
Brown,  and  their  husbands,  who  were  joined  with  them  as 
defendants  in  the  suit.  The  material  portions  of  the  com- 
plaint are  substantially  as  follows :  That  at  the  death  of 
James  H.  Brown,  senior,  he  was  the  owner  of  the  lands 
described  in  the  complaint  Imown  as  the  west  one  half  of 
his  donation  land  daim,  in  Yamhill  County,  Oregon,  and 
containing  three  hundred  and  twenly-one  and  one  half 
acres.  That  he  also  owned  at  his  death  another  large 
and  valuable  tract  of  land  in  said  county.  That 
his  estate  has  been  administered,  and  finally  settled, 
and  his  administrators  discharged.  That  on  or  about  Jan- 
uary 20,  1872,  at  Yamhill  County,  Oregon,  the  decedent,  in 
consideration  of  the  natural  love  and  affection  he  bore  the 
respondent  as  his  son,  and  in  consideration  of  the  agreement 
of  respondent  then  and  there  made,  that  he  would  remain 
with  said  James  H.  Brown  and  care  for  him  and  the  said 
S.  W.  Brown,  respondent's  mother,  during  the  natural  life 
of  said  James  H.  Brown,  senior,  the  said  James  H.  Brown^ 
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senior,  gave  the  xespondent  this  tract  of  land,  and  placed  him 
in  possession  thereof,  and  then  and  there  agreed  to  convey 
the  same  to  him  hj  a  good  and  6u£Scient  deed,  whenever  he 
desired  him  to  so  do.  That  the  respondent,  in  pursuance 
of  his  said  agreement,  did  remain  with  his  father  from  that 
date  until  his  death,  and  cared  for  and  supported  him  and 
respondents  mother  during  the  natural  life  of  James  H. 
Brown,  senior,  and  has  ever  since  cared  for  and  supported 
and  does  now  care  for  and  support  her. 

That  at  said  date,  in  pursuance  of  said  agreement,  he  en- 
.tered  into  possession  of  said  tract  of  land,  and  did  thereafter, 
during  the  whole  of  the  life-time  of  his  father,  occupy  and 
hold  possession  of  the  same,  with  the  knowledge  and  assent 
of  his  father,  under  said  agreement,  and  made  extensive  and 
valuable  improvements  thereon.  That  he  has  ever  since  the 
date  of  said  agreement  been  and  now  is  in  possession  of  said 
lands.  That  on  May  30,  1876,  James  H.  Brown,  senior, 
was  taken  violently  ill,  and  died  suddenly  on  that  day,  with- 
out having  made  a  deed  to  respondent  for  these  lands,  though 
always  intending  and  desiring  to  do  sa 

The  material  portions  of  the  complaint  are  denied. 

The  court  below  rendered  a  decree  for  a  specific  perform- 
ance of  the  contract,  from  which  an  appeal  is  taken.  The 
following  is  the  substance  of  the  testimony  which  we  consid- 
er material  to  the  issue  between  the  parties : 

l^athan  A.  Brown,  the  respondent,  testified  substantially 
as  follows:  That  the  land  in  controversy  is  the  west  half  of 
the  donation  land  claim  of  James  H.  Brown,  his  father,  who 
had  resided  on  it  for  many  years  prior  to  the  twentieth  day 
of  January,  1872;  that  all  his  children  except  the  respond- 
ent, who  was  the  youngest  of  seven,  had  married  and  gone 
from  their  father's  home ;  that  on  the  twentieth  day  of  Jan- 
uary, 1872,  when  he  was  twenty-four  years  of  age,  he  spoke 
to  his  father  about  going  away  from  home  and  renting  a 
piece  of  land,  when  his  father  replied  that  he  was  getting 
old,  and  if  respondent  would  stay  with  him  during  his  life- 
time, take  care  of  him  and  his  mother  while  they  lived,  and 
look  after  and  take  care  of  the  stock  on  the  place,  he  would 

give  him  the  land — the  west  half  of  the  donation  claim  on 
7  Oregon — 20 
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which  he  Cved ;  that  he  could  go  on  and  break  up  what  land 
he  wanted  to  from  that  time  on;  that  respondent  then  ac- 
cepted his  father's  proposition,  went  on  and  broke  np  ground, 
hauled  rails  and  fenced  it,  built  a  large  cattle  shed,  looked 
after  and  fed  his  father's  stock  on  the  place  when  it  was  nec- 
essary, and  stayed  with  and  took  care  of  his  father  and  mother 
during  his  life,  and  has  supported  his  mother  at  the  old  home- 
stead since  his  father's  death ;  that  he  has  had  the  possession 
and  control  of  the  land  in  controversy  since  January  20, 
1872,  and  made  improvements  on  it  worth  between  eight  hun- 
dred and  nine  hundred  dollars;  that  his  father  promised  to 
give  him  a  deed  of  the  land  at  any  time  he  would  request  it, 
but  that  he  did  not  get  the  deed  because  he  was  too  careless 
and  negligent  to  ask  for  it,  and  did  not  expect  his  father  to 
die  so  suddenly. 

On  cross-examination  he  testified  that  his  father  resided  on 
the  land  after  the  contract,  the  same  as  before,  but  he  (re- 
spondent) had  control  of  it;  that  his  father's  horses,  cattle 
and  hogs  were  still  kept  on  the  place  the  same  as  before ;  that 
his  father  gave  in  the  land  to  the  assessor  for  taxation,  al- 
though respondent  paid  the  taxes;  that  when  the  agreement 
was  made  with  his  father  in  January,  1872,  no  one  was  pres- 
ent except  his  father  and  himself. 

The  testimony  of  Mrs.  S.  A.  Brown,  the  mother  of  respond- 
ent, so  far  as  material,  is  substantially  as  follows :  That  in 
1872  her  husband  told  Nathan  that  he  had  stayed  with  and 
worked  for  his  father  and  mother  and  he  should  have  the 
land  for  taking  care  of  them ;  that  he  was  to  live  with  and  take 
care  of  them  during  life;  that  Nathan  had  possession  and 
control  of  thepremises  after  1872 ;  that  her  husband  had  often 
told  Nathan  that  he  would  give  him  a  deed,  and  said  so  a  few 
days  before  his  death;  that  the  reason  why  the  deed  for  the 
land  waB  not  made  was  that  it  was  not  surveyed  to  suit 
them. 

Joseph  E.  Brown,  a  brother  of  respondent,  testified  in  his 
behalf,  that  on  the  twenty-eighth  day  of  November,  1873,  he 
had  a  conversation  with  his  father,  when  in  speaking  of  the 
land  in  controversy,  he  said  that  he  intended  that  land  for 
Nathan,  but  said  he  wanted  to  reserve  forty  acres  where  the 
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hotise  stands.  When  he  asked  his  father  why  he  reserved 
the  forty  acres,  he  replied  that  possibly  Nathan  might  marry 
an  unruly  woman,  and  they  could  not- live  together.  That 
he  intended  to  reserve  the  house  and  bam  and  forty  acres  of 
land  as  long  as  he  lived.  That  witness  could  not  say  who 
had  possession  and  control  of  the  premises,  but  that  Nathali 
worked  the  land  since  the  spring  of  1873.  That  he  built  ft 
granaiy  and  straw  shed  on  the  same,  but  knew  of  no  other  im- 
provements made  by  him  except  that  he  broke  up  about  six 
acres  of  sod  land ;  that  since  he  came  back  from  California  in 
the  spring  of  1873,  he  has  lived  within  less  than  one  half  ft 
mile  from  his  father's  place  and  that  his  father  continued  in 
possession  and  control  of  the  premises  in  controversy  until 
his  death.  The  granary  spoken  of  was  put  up  since  his  fa- 
ther's death,  and  the  shed  before,  but  could  not  say  whether 
they  were  on  the  forty  acres  or  not^  as  the  forty  acres  were 
never  run  off. 

Charles  Stewart  and  William  D.  Parker,  testified  that  in 
July,  1871,  they  were  working  together  for  James  H.  Brown, 
when  he  said  in  their  presence  that  he  calculated  to  give  Nap 
than  the  home  place. 

W.  Millsup  testified  that  in  the  fall  before  he  died,  James 
H.  Btrown  said  to  Henry  Lamson  and  himself,  when  they  got 
to  the  line  of  his  donation  claim,  that  he  intended  to  give  that 
to  Nathan,  pointing  to  the  lines. 

H.  W.  Lamson  testified  that  in  riding  in  company  with  Mr. 
Milkup  and  James  H.  Brown,  when  they  got  to  the  west 
line  of  Joseph's  land,  Mr.  Brown  said  he  intended  to  give  the 
balance  of  the  home  place  to  Nathan.  This  was  the  fall  be- 
fore he  died. 

Nathan  Hussey  testified  that  James  H.  Brown  told  him  he 
intended  the  home  place  for  Nathan.  (No  time  is  given  when 
this  statement  was  made.) 

Luke  Booth  testified  that  in  1874,  James  H.  Brown,  senior, 
remarked  in  his  shop  that  he  intended  the  home  place  for  Na- 
than, and  in  the  spring  of  1875,  he  told  him  to  charge  some 
work  he  was  doing  to  Nathan,  as  he  had  the  place. 

The  foregoing  is  the  substance  of  the  evidence  on  part  of 
the  respondent  so  far  as  it  is  material  in  this  case. 
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William  Savage,  one  of  the  iLppellants,  testified  in  sub- 
stance as  follows :  That  in  the  fall  of  1873,  he  had  a  converr 
satiofQ  with  James  H.  Brown,  senior,  in  r^rd  to  a  division 
of  hie  real  estate  among  his  sons.  Th|it  in  this  division,  as 
it  was  detailed  to  him  by  his  father-in-law,  Mr.  Brown,  the 
ireepondent  ITathan  was  to  have  the  east  half  of  the 
west  half  of  the  donation  land  claim  of  James  EL  Brown, 
and  also  a  piece  off  the  Faulconer  and  Bansdall  places  to 
make  his  equal  witii  the  other  scms.  That  since  1869,  when 
James  H.  Brown  returned  from  Walla  Walla,  he  resided  on, 
and  had  possession  of  the  land  in  controversy  until  his  death. 
That  I^athan  A.  Brown  worked  upon  it  the  saxpe  as  he  did 
befoie  1872,  that  is,  there  was  no  change  fn»n  1872  until  the 
death  of  his  father,  in  his  possession  or  control  from  what 
there  had  been  prior  to  that  time.  That  Jamee  H.  Brown 
had  an  abundance  of  fTop&etj  of  his  own  and  supported  the 
family  himself,  and  that  he  and  his  wife  took  care  of  them- 
selves. That  he  had  cattle,  horses,  sheep  and  hogs  on  the 
place,  and  frequently  sold  some  stock  for  money  with  whidi 
the  family  groceries  and  other  provisions  were  purchased. 
That  Mr.  Brown  often  told  him  that  he  thought  his  daugh- 
ters were  entitled  to  aa  much  property  as  his  sons,  and  that 
he  aimed  to  give  than  an  equal  share. 
.  T.  P.  Stephens,  being  recalled,  said  that  he  supposed 
James  H.  Birown,  senior,  had  the  possession  of  the  premises 
described  in  the  complaint  since  1872 ;  that  he  never  knew 
anything  to  the  contrary ;  that  when  he  wanted  anything  off 
the  place  from  October,  1874,  till  the  time  of  his  death  he  al- 
ways went  to  him,  for  he  supposed  him  to  be  the  proprietor 
of  the  place. 

H.  W.  Lamson,  being  recalled,  testified  that  he  knew  the 
land  in  controversy  before  and  since  1872,  and  that  he  knew 
of  no  change  in  the  possession  of  the  property  since  1872  till 
the  death  of  Mr.  Brown. 

Section  771  of  the  civil  code  of  this  state  provides  that: 
'^0  estate  or  interest  in  leal  property  other  than  a  lease 
for  a  term  not  exceeding  one  year,  nor  any  trust  or  power 
concerning  such  property,  can  be  created,  transferred  or  de- 
clared otherwise  than  by  operation  of  law  <»r  by  a  ocmvej^ 
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ance  or  other  instnunent  m  ivriting  sabecribed  by  tbi»  party 
creating,  tranaf erring  or  declaring  the  same^  or  by  his  law- 
ful agent,  under  written  anthoiil^y  and  executed  with  such 
formalities  as  are  required  by .  law/' 

Section  722,  following,  declares  that  ^^the  last  section  shall 
not  be  <x>nstrued  *  *  *  to  affect  the  powet  of  a  court  to 
compel  specific  performance  of  an  agreement  in  relation  ta 
such  property.'* 

The  English  statute  of  frauds  and '  perjuries  passed  dur- 
ing the  reign  of  Oharles  II  haa  been  generally  re-enacted 
in  the  differ^t  states  in  the  Unioooi,  and  in  their  essential 
features  they  are  similar  to  the .  statute  of  Oregon  above, 
quoted.  1" here,  as  here,  the  object  had  in  view  was,  as  the 
veiy  title  of  the  English  act  of  parliament  indicates^  to 
prevent  the  fraudulent  setting  up  of  pr^nded  agreements, 
and  ihen  supporting  them  by  perjury.  But  besides  this' 
direct  object,  there  is  a  manifest  policy  in  requiring  all 
contracts  touching  lands  to  be  reduced  to  writing,  since 
otherwise  from  the  imperfection  of  memory  or  from  the 
honest  mistakes  of  witnesses,  after  a  great  lapse  of  time,  it 
must  frequently  happen  either  that  the  specific  contract  is 
incapable  of  exact  proof,  or  that  it  is  unintentionally  varied 
from  the  precise  original  terms.  The  requirements  of  the 
statute  are  so  leasonable  and  so  easily  colnplied  with,  and  the 
security  of  land  titles  against  the  testimony  of  false  or  for- 
getful witnesses  so  important  that  it  would  seem  there  ought 
to  have  been  no  exception  to  the  rule  of  declaring  absolutely 
void  every  agreement  not  made  in  accordance  with  ita  provis- 
ions. 

Mr^  Justice  Story  says:  '^It  must  be  admitted  that  the 
exceptiona  thus  allowed  do  greatly  trench  upon  the  policy 
and  objects  of  the  statute  of  frauds;  and,  perhaps,  there 
might  have  been  as  much  wisdom  originally  in  leaving  the 
statute  to  its  full  operation  without  any  attempt  to  cieate 
exceptions,  even  in  cases  where  the  statute  would  enable 
the  party  to  protect  himself  from  a  performance  of  his 
contract  through  a  meditated  fraud.  For,  «ven  admitting 
tibat  such  cases  might  occur,  they  would  become  more  and 
more  rare  as  the    statute    became    better    understood;  and 
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a  partial  evil  oaght  not  to  be  permitted  to  eontpol  a  general 
oonrenience.''     (1  Story  Eq.  Jur.,  flea  766.) 

Many  distinguiflhed  judges  both  isx  England  and  the 
United  States  have  within  the  last  fifty  years  expressed  sim- 
ilar opinions^  and  plaoed  on  record  their  regrets  that  the 
statute  of  frauds  had  been  departed  from  so  widely,  and  Iheir 
convictions  that  more  evils  have  resulted  from  such  depar- 
tures than  they  have  remedied.  ''And  considerations  of  this 
sort  have  led  eminent  judges  to  declare  that  they  would  not 
carry  the  exceptions  of  cases  from  the  statute  of  frauds  far- 
ther then  they  were  compelled  to  do  by  former  decisions.'' 
(1  Story  Eq.  Jur.,  sec  166.) 

These  expressions  of  opinion  should  be  heeded  and  well 
considered  by  this  court,  and  especially  so,  since  by  our  laws 
a  party  to  a  suit  can  be  a  witness  in  his  own  behalf,  and  offer 
his  own  testimony,  as  was  done  in  the  eaae  under  consider- 
ation, to  substantiate,  not  only  the  parol  agreement  itself,  but 
also  every  material  fact  to  prove  a  performance  of  aU  the 
conditions  of  the  contract  on  his  part 

This  court  held  in  the  case  of  Odell  v.  Morin,  5  Or.  96, 
which  was  a  suit  for  the  specific  performance  of  a  parol  ccm- 
tract  for  the  sale  of  land,  that  ''the  contract  which  is  sought 
to  be  specifically  executed  ought  not  only  to  be  proved,  bat 
the  terms  of  it  should  be  so  precise  as  that  neither  party  coold 
reasonably  misunderstand  them.  If  the  contract  be  vague 
or  uncertain,  or  the  evidence  to  establish  it  be  insufficient,  a 
court  of  equity  will  not  exercise  its  extraordinary  jurisdic- 
tion to  enforce  it" 

The  contract  in  this  case,  as  set  forth  in  the  complaint, 
is,  that  on  or  about  the  twentieth  day  of  January,  1873,  in 
consideration  of  the  agreement  that  respondent  would  re- 
main with  James  H.  Brown,  his  father,  and  care  for  him 
and  his  mother  during  the  life-time  of  said  James  H.  Brown, 
he,  the  father,  gave  to  respondent  the  west  half  of  his  dona- 
tion claim,  being  the  land  in  controversy,  and  placed  him 
in  possession  of  it,  and  agreed  to  convey  the  same  to  him 
by  a  deed,  when  respondent  should  desire  him  to  do  so. 
The  respondent  further  alleges  in  the  complaint  that  in  pur> 
suanee  of  this  agreement  he  did  remain  with  his  father  from 
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the  twemtieth  of  January,  1873,  until  his  death,  and  cared 
for  and  supported  him  and  respondent's  mother  during  the 
life  of  his  father,  and  since  then  he  has  cared  for  and  sup* 
ported  his  moth^.  He  also  alleges  that  ever  since  the  date 
of  the  agreement  he  has  been  in  the  possession  of  said  lands. 
The  only  evidence  in  the  case  to  prove  tJbe  uiaking  of  the 
agreement  is  that  of  the  respondent  himself,  who  says  it  was 
made  on  the  twentieth  day  of  January,  1873,  when  he  and 
his  father  were  alone.  He  is,  however,  corroborated  by  his 
mother  in  this,  that  she  says  her  husband  told  Nathan,  the 
respondent,  in  1872,  that  he  should  have  the  lands  for  taking 
care  of  them ;  that  he  often  told  him  that  he  would  give  him 
a  deed  for  it,  but  the  deed  was  not  made  because  it  was  not 
surveyed  to  suit  them.  The  latter  part  of  this  testimony 
is  imporant  in  this  resped^  that  it  shows  some  survey  was 
necessary  to  designate  the  land  whidi  he  intended  for  the 
respondent  And  taken  in  connection  with  Joseph  E. 
Brown's  evidence  that  his  father  stated  to  him  on  the  twenty* 
eighth  of  November,  1873,  that  he  intended  to  reserve  forty 
acres  where  the  house  stands,  it  satisfies  us  that  a  survey 
was  intended  to  set  off  a  portion  of  the  west  half  of  the 
donation  claim,  which  was  not  to  be  .conveyed  to  respond- 
ent  The  testimony  of  Joseph  E.  Brown,  is  dear,  explicit, 
and  pointed.  He  was  a  disinterested  witness  called  by  the 
respondent,  and  when  he  asked  his  father  why  he  reserved 
forty  acres  from  the  land  which  the  respondent  claims,  the 
old  gentleman  replied  that  Nathan  mi^t  marry  an  unruly 
woman  and  they  could  not  live  together.  This  shows  the 
prudent  foresight  of  James  H.  Brown,  senior,  and  his  de- 
termination to  retain  his  homestead  while  he  lived.  William 
Savage  testifies  that  in  the  faU  of  1878  Mr.  Brown,  senior, 
told  him  that  he  only  intended  to  give  the  eastern  half  of  the 
land  in  controversy  to  the  respondent,  clearly  showing  that 
he  intended  to  retain  his  dwelling-house  for  himself.  All  this 
evidence  is  inconsistent  with  the  theory  that  James  H.  Brown 
senior,  had  given  the  land  to  the  respondent  on  the  twentieth 
-of  January,  1878,  or  at  any  time. 

Then  we  have  the  testim<»iy  of  MiUsup,  Lamson,  Huasey 
and  Booth,  .detailing  conversations  which  they  had  with  Mr. 
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Browziy  senior,  f  ram  the  time  of  th^  alleged  contract  until 
near  the  time  of  his  deatii;  and  all  of  them  say  that  the 
father  of  respondent  said  he  intended  to  give  the  li<»ne  place 
to  Nathan,  not  that  he  had  given  it  as  claimed  by  respond^ 
eni  By  what  means  he  intended  to  givis  the  land  to  the  re^ 
spondent,  whether  by  deed  or  by  a  will,  is  not  disclosed.  It 
ia  sufficient  to  say,  that  the  weight  of  the  testimony  is  against 
the  contract  as  alleged  in  the  complaint^  although  we  aro  sat- 
isfied that  it  was  the  intention  of  James  H.  Brown  to  give 
the  west  half  of  his  donation  claim  to  the  respondent^  but 
not  in  pursuance  of  any  alleged  agreement  with  his  s(m,  by 
which  he  was  to  give  up  the  possession  and  c(Hitrol  of  his 
homestead. 

Even  if  we  assume  that  the  adleged  parol  agreement  waa 
sufficiently  established,  stiU  we  itdnk  the  respondent  has 
failed  to  show  such  acts  of  performance  or  part  performance 
of  his  part  of  it  as  will  take  the  case  out  of  the  operation  of 
the  statute.  The  respondent  testifies  that  he  took  possesr 
sion  of  tbe  premises  when  he  made  the  contract  with  his 
father  in  January,  1873.  In  this  he  is  corroborated  by  his 
mother,  but  the  preponderance  of  the  testimony  is  decidedly 
the  other  way,  and  goes  to  show  that  James  H.  Brown  was 
as  mudi  in  the  possession  of  the  premises  after  as  he  was 
before  the  month  of  January,  1878.  Owing  to  the  in- 
firmities of  age,  he  no  doubt  entrusted  the  care  of  the  prop- 
erty to  the  respondent  more  towards  the  dose  of  his  life 
tiian  he  did  in  former  years;.  To  entitle  the  respondent  to 
a  decree  for  the  specific  performance  of  the  alleged  con- 
tract he  should  establish  by  the  weight  of  testimony  that  he 
took  possession  of  the  premises  under  the  contract,-  and  that 
such  possession  was  distinct,  visible  and  exclusive.  The 
supreme  court  of  Indiana,  in  a  case  brought  to  enforoe  the 
specific  performance  of  a  parol  contract  for  the  sale  of  land, 
say:  ^The  great  leading  principle  by  which  courts  are 
governed  is  that  there  must  be  some  act  of  performance 
done  that  is  palpable  and  evident  to  the  senses  of  all — an 
act  that  can  be  relied  on  as  certain,  about  which  Hn&n  can. 
be  no  misunderstanding,  and  which  does  not  rest  solely  in 
the  recollection,  understanding  or  belief  of  witnesses;  soch 
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as  abfic^ute  and  visible  possession  of  the  premises,  the  actual 
building  of  houses  or  the  making  of  other  lasting  improve- 
ments." But  even  these  acts  of  part  performance  must  be 
done  with  a  direct  view  of  the  agreement  being  performed 
and  be  such  acts  as  could  be  done  in  no  other  view,  or  the 
agreement  will  not  be  taken  out  of  the  statute.  {JoJiTiaon  v. 
Qloncy,  4  Blackford^  98  and  99.) 

A  specific  performance  of  a  parol  contract  for  the  sale  of 
real  estate  by  one  partner  to  another  will  not  be  enforced 
where  the  only  change  of  possession  is  the  withdrawal  of 
the  vendor  and  the  continuance  of  the  vendee  in  possession, 
because  the  latter  does  not  take  possession  under  the  con- 
tract {Wilmer  v.  Farris,  40  Iowa,  309.)  The  continuance 
in  possession  by  a  tenant  can  not  be  deemed  such  a  part 
performance  or  taking  of  possession  under  a  contract  of  pur* 
chase  as  to  take  the  case  out  of  the  statute  of  frauds.  The 
possession  must  unequivocally  refer  to  and  result  from  the 
agreement.  (Mahana  v.  Blunt,  20  Iowa,  142 ;  1  Story's  Eq. 
Jur.,  sec.  763.)  And  where  a  son  is  in  possession  of  land 
claiming  it  under  a  parol  agreement  with  his  father,  the  proof 
of  such  possession  must  be  direct,  positive,  express  and  im- 
ambiguous. 

In.  deciding  a  case  of  this  kind  the  supreme  court  of  Penn- 
sylvania says:  "We  may  notice  still  another  principle  of 
law  that  is  applied  very  beneficially  to  restrain  the  excep- 
tions to  the  statute  of  frauds,  and  which  is  of  special  im- 
portance in  this  case,  though  its  application  is  not  peculiar 
to  cases  under  this  statute.  We  allude  to  the  law  of  evi- 
dence that  grows  out  of  family  relation.  It  is  so  usual  and 
natural  for  children  to  work .  for  their  parents,  even  after 
they  arrive  at  age,  that  the  law  implies  no  contract  in  such 
cases ;  and  it  is  so  natural  for  parents  to  help  their  children 
by  giving  them  use  of  a  farm  or  house,  and  then  to  call 
it  theirs,  that  no  gift  or  sale  of  the  property  can  be  inferred 
from  such  circumstances.  The  very  nature  of  the  relation, 
therefore,  requires  the  contract  to  be  proved  by  a  kind  of 
evidence  that  is  very  different  from  that  which  may  be  suf- 
ficient between  strangers.  It  must  be  direct,  positive,  ex- 
press  and    unambiguous.     The     terms     must     be     clearly 
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defined,  and  all  the  acts  necessary  for  its  validity  must  have 
especial  reference  to  it  and  Dothing  else.  The  importance  of 
this  rule  is  very  apparent,  for  it  requires  but  a  glance  over 
the  cases  of  this  class  to  discover  how  sad  has  been  the  ex- 
perience of  the  courts  in  family  disputes  growing  out  of  the 
exceptions  which  have  been  allowed  to  this  statute ;  and  how 
many  and  how  distressing  must  have  been  the  ruptures  of  the 
closest  ties  of  kindred  'that  have  been  produced  and  perpet- 
uated by  the  encouragement  thus  given  to  try  the  experiment 
of  extracting  legal  obligations  out  of  acts  of  parental  kind- 
ness."    (Poorman  v.  KUgore,  26  Pa.  St  372.) 

As  we  have  already  said,  the  preponderance  of  testimony 
shows  that  there  was  no  apparent  visible  change  in  the  pos- 
session of  the  premises  by  James  H.  Brown  after  the  twenti- 
eth day  of  January,  1872.  He,  to  all  appearances,  exercised 
as  much  authority  and  control  after  as  be  did  before  the  al- 
leged contract.  He  maintained  and  supported  himself  and 
his  wife  out  of  his  own  means,  and  no  one  could  detect  any 
change  in  the  condition  of  his  affairs  which  would  lead  him 
to  suppose  that  the  old  gentleman  had  ceased  to  be  the  owner 
of  the  house  in  which  he  had  lived  so  long.  We  think  the 
possession  of  the  premises  by  the  respondent  under  the  alleged 
parol  agreement  is  not  sufficient  to  take  this  case  out  of  the 
operation  of  the  statute. 

Concerning  the  permanent  improvement  which  respondent 
says  he  put  upon  the  premises  we  will  quote  a  few  sentences 
from  another  decision  of  the  supreme  court  of  Pennsylvania, 
in  a  case  somewhat  like  the  one  imder  consideration.  It 
expresses  our  own  views.  "In  the  very  nature  of  these 
family  transactions,  such  improvements  are  not  evidence  of 
a  gift  of  the  land ;  and  no  matter  how  unjustly  a  father  may 
seem  afterwards  to  have  acted  to  his  son,  or  how  unfortunate 
it  may  be  for  him*  that  his  father  died  without  carrying  oat 
his  intentions,  we  cannot  correct  the  mischief  by  giving  the 
son  the  land.  Mischief  though  it  be,  it  is  slight  and  tem- 
porary compared  with  the  evils  which  would  be  caused  to  fam- 
ilies if  the  law  should  hold  out  inducements  to  litigation  as  a 
moans  of  correcting  such  parental  errors."  {pox  v.  Cox,  36 
Pa.  St.  384.) 


Jan.  1879]  Einshaw  v.  Tatlob.  -  816 

And  although  in  the  diyision  of  his  estate  it  was  the  in- 
tention of  James  H.  Brown  to  give  the  land  in  oontroyersy 
to  the  respondent  either  by  a  deed  or  by  an  intended  will, 
yet  having  failed. to  carry  big  intenti<»i3  into  effeot,  this  oourt 
can  not  do  it  for  him; 

The  decree  of  the  court  below,  is  revenied  and  the  complaint 
dismissed* 


W.  D.  EENSHAW,  Appellant,  v.  MARY  TAYLOR  et  aL 

PABHES  TO  StTTF — ^RjCFBESXNTATiyES  OF  DECEASED  Pebson.  —  Where  a 
suit  of  foreclosure  was  brought  against  the  executors  of  the  estate 
of  a  deceased  mortgagor:  Held,  that  the  executors  represent  the 
estate  of  the  decedent  so  far  as  the  same  vests  in  them  for  the  oredi- 
ton  and  heirs;  but  that,  the  title  deseeding  to  the  heirs,  the  exe- 
cutors do  not  have  the  same  estate  in  the  land  that  the  deceased 
had  and  that  the  heirs  are  necessary  parties  in  the  foreclosure  suit. 

SuBSTircTTE  AoBEEMENT — DEFAULT. — ^The  parties  to  a  foreclosure  suit, 
during  the  pendenqr  of  the  same,  entered  into  an  agreement  by 
which  the  mortgagee  agreed  to  take  a  less  sum  than  that  due  in 
consideration  of  the  present  payment  of  a  part  due  under  the  new 
agreement  and  of  the  costs  of  the  foreclosure  and  of  an  agreement 
to  pay  the  balance  at  a  stated  time.  It  was  agreed  that  the  old  mort- 
gage should  stand  as  a  security  for  the  debt.  The  suit  was  dis- 
missed without  prejudice.  The  mortgagor  made  default  after  the 
first  payment,  held  that  the  new  agreement  was  substituted  for 
the  old  and  that  the  mortgagor's  liability  must  be  determined  by  it. 

Dbcbeb — Claim  not  Established  vr. — ^A  decree  of  foreclosure  in  a  suit 
where  the  heirs  of  the  mortgagor  were  not  made  parties,  will  not 
be  taken  as  establishing  the  mortgagor's  claim  against  the  estate; 
but  will  be  treated  as  wholly  void. 

Mostgaoob — Estopped  to  Dent  Ijsgalitt  of  Possession. — ^A  mortgagor 
in  possession  will  not  be  allowed  to  answer  to  a  elaim  for  rents  and 
profits  that  his  possession  was  not  lawfuL 

Appeal  from  Benton  County. 

In  August,  1856,  the  appellant  sold  Stephen  Taylor  cei^ 
tain  stock,  for  which  Taylor  agreed  to  pay  the  proceeds  of 
three  thousand  seven  hundred  and  twenty-five  dollar*  of 
Oregon  war  scrip,  or  one  thousand  five  hundred  dollars  in 
lawful  money  in  cajse  the  scrip  was  not  paid  within  two  years 
from  that  date.  Taylor  and  one  Mcdure  executed  to  the 
appellant  a  bond  as  security  for  the   performance   of  this 
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contract,  and  to  secure  the  Ixmd  Taylor  executed  a  mortgage 
npon  the  land  in  question.  Taylor  failed  to  iperlorm  the  con- 
ditions of  the  bond  and  mortgage,  and  in  Maich,  1868,  the 
appellant  brought  6uit  to  foredose  the  mortgage. 

Afterwards,  in  November,  1865,  while  the  foreclosure  suit 
was  pending,  the  appellant  oad  Taylor  made  an  agreement, 
by  which  the  appellant  received  thirty-one  ounces  of  gold, 
estimated  at  four  hundred  and  sixty  dollars,  and  Taylor 
agreed  to  pay  five  hundred  dollars  in  greenbacks  before 
June  1,  1866,  and  such  further  sum  before  July  first  of  the 
same  year  as  was  required  to  make  up  the  difference  between 
the  value  of  the  thirty-one  ounces  of  gold  and  one  thousand 
dollars,  together  with  the  attorneys'  fees  and  coats  in  the  fore- 
closure suit,  in  full  satisfactipn  and  discharge  of  the  bond 
and  mortgage.  The  mortgage  was  to  remain  as  security  for 
Taylor^s  performance  of  the  new  agreement. 

The  suit  was  under  this  agreement  dismissed  without  pre- 
judice. The  gold  dust  assayed*  four  hundred  and  twoity-  mz 
dollars.  Taylor  made  no  further  payment,  and  died  intestate 
in  1867. 

James  Taylor  and  John  D.  Walton  became  administrators 
of  the  estate,  and  thereafter  the  appellant  caused  his  claim 
against  Stephen  Taylor,  deceased,  to  be  presented  to  the 
administrators  for  settlement,  by  whom  it  was  rejected. 

The  appellant  thereupon  sued  to  foreclose  his  mortgage. 
The  heirs  of  Stephen  Taylor  were  not  joined  with  the  admin- 
istrators in  the  suit.  A  decree  of  foreclosure  was  had  for  two 
thousand  four  hundred  and  eighty-five  dollars,  the  amount 
due  upon  the  bond  and  mortgage  under  the  original  agree- 
ment, and  the  property  was  sold  to  the  appellant  for  one  thou- 
sand five  hundred  and  fifty  dollars.  The  sale  was  duly  con- 
firmed. 

This  suit  was  brought  against  the  heirs  of  Stephen  Taylor 
to  quiet  the  appellant's  title.  It  was  also  prayed  that  if  it 
should  be  held  that  the  interests  of  such  heirs  had  not  been 
foreclosed  in  the  former  suit,  that  a  foreclosure  be  decreed 
in  this,  suit  After  a  reference  the  court  found  that  there 
was  due  the  appellant  on  the  bond  and  mortgage^  and  f<^ 
taxes  paid,  the  siun  of   two  thousand  three  bundled    and 
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thirteen  dollars  and  eightj-four  oents,  and  allo^wed  the  rent 
to  reduce  this  aiun  to  nine  hundred  and  sixty-four  dollars  and 
foiir  oentSy  and  gave  a  final  decree  for  that  sum. 

The  findings  and  decree  were  upon  the  substituted  .agree- 
ment of  1865.    The  appellant  appeals  therefrom. 

B.  8.  Strahan  and  John  Burnett,  for  appellant: 

Counsel  for  respondent  insist  that  thi^  mortgage  is  a 
^Sdaim''  within  the  meaning  of  sections  1101  and  1102,  and 
that  no  suit  can  be  maintained  to  foreclose  the  s^e  unless 
it  be  first  presented  to  the  administrators  and  be  by  them 
rejected.  There  aie  several  objections  to  this  theory.  1. 
Seetioois  1199  and  1180  of  the  code  provide  for  the  sale  of 
mortgaged  premises,  without  the  mortgage  being  presented  as 
a  claim,  and  without  notice  to  any  one.  The  proceeding  under 
those  sections  would  be  in  rem. ;  2.  This  is  not  ^^an  action^' 
against  an  executor  or  administrator,  but  a  suit  (Code,  sees. 
3Y8and.874.) 

And  when  persons  other  than  executors  or  administrators 
may  be  parties,  by  reason  of  the  acts  of  their  ancestors, 
there  is  no  law  requiring  the  claim  or  cause  of  action  to  be 
presented  to  an  executor  or  administrator  before  such  per- 
sons can  be  sued.  (Code^  aecs.  373,  374;  Schadt  v.  Heppe, 
46  Cal.  488 ;  Christy  v.  Dana,  42  Id.  175 ;  21  Id.  25.) 

But  we  daim  that  these  heirs  were  neither  necessary  nor 
proper  parties  to  a  suit  to  foreclose  a  mortgage  upon  real  prop- 
erty. Sections  1129  and  1130  of  the  code  make  ample  pro- 
vision to  secui^  the  rights  of  heirs.  If  they  do  not  avail  them- 
selves of  those  sections^  then  section  468  of  the  code  author- 
izes just  such  a  foreclosure  as  is  in  question  here.  Its  lan- 
guage is  too  explicit  to  admit  of  construction :  ^^AU  causes 
of  suit  by  one  person  against  another,  however  arising,  sur- 
vive to  the  personal  representatives  of  the  former  and  againsi 
the  personal  representatives  of  the  latter." 

This  bond  and  mortgage  is  a  ^^cause  of  suit"  which  sur 
vived  against  the  personal  representatives  of  Stephen  Taylor, 
deceased.  This  view  would  entitle  the  plaintiff  to  a 
decree  quieting  his  title.  Under  a  statute  by  which  the  per- 
sonal representative  of  a  deceased  person  succeeds  to  the 
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lands  as  well  as  the  personal  property,  for  the  purpose  of  ad- 
ministration the  executor  or  administrator  becomes  ft  neces- 
sary party  in  the  foreclosure  of  a  mortgage  in  place  of  the 
heir.    (Harwood  v.  Moge,  8  Cal.  680.) 

W.  W.  Thayer,  for  appellant: 

The  mortgage  is  simply  a  personal  charge  upon  the  prop- 
erty. The  property  does  not  descend  to  the  heirs  as  at  com- 
mon law,  'T)y  single  operation  of  law,"  but  it  descends  to 
them,  ^^subject  to  the  possession  of  the  executor  or  adminis- 
trator, and  to  be  applied  to  the  satisfaction  of  claims  against 
the  estate."  (See  sec.  1160,  Civ.  Code,  p.  387.)  And  not 
until  the  administraticm  is  completed  are  the  heirs  entitled  to 
the  possession.  (Sec.  1088  Id.,  p.  324.)  It  would  certainly 
be  a  great  hardship  in  case  of  collateral  heirs  to  require  the 
mortgagee  to  look  them  up  and  make  them  parties.  The  effect 
of  such  a  decree,  in  case  it  is  held  that  the  heirs  are 
necessary  parties,  is  not  easily  determined.  In  Shel' 
don  V.  Bird,  2  Root,  Conn.  509,  it  was  held  that  a  decree  in 
such  a  case  was  no  bar  to  the  heirs  redeeming.  In 
New  York  it  is  held  that  the  executor  may  be  joined  in  the 
bill  f(Ar  the  purpose  of  holding  him  liable  in  case  of  a  defi- 
ciency.  (9  Paige,  90.)  So  in  California,  where  the  bill 
prays  a  deficiency  in  the  mortgage  debt,  the  administrator 
must  be  made  a  party.  (9  Cal.  123.)  If  in  such  a  case  the 
mortgagee  desired  to  make  the  mortgage  debt  a  claim  against 
the  estate  for  any  deficiency,  after  exhausting  the  mortgaged 
property,  he  would  have  made  the  representatives  of  the  mort- 
gagor parties,  otherwise  he  could  only  expect  to  extinguish 
the  heirs'  interest,  which  under  our  statute  as  we  have  seen, 
is  very  uncertain  indeed,  and  the  interest  or  right  of  such 
representatives,  which  we  have  also  seen  extends  to  the 
use  of  the  property  during  administration,  could  be  bar- 
red in  no  other  way.  The  soltition  of  the  question  depends 
upon  a  correct  determination  of  the  amount  of  interest  the 
heirs  have  in  the  property  during  administration.  This,  we 
submit,  depends  entirely  upon  the  condition  of  the  estate.  If 
it  is  insolvent,  as  in  the  case  at  bar,  then  the  heirs  had  no  in- 
terest, for  it  must  be. applied  in  satisfaction  of  the  debts. 


Jaxu  1879]  Bbjtshaw  y.  Tatlob.  319 

On  the  oontrary^  had  there  been  no  debtB  they  wonld  have  had 
a  fall  and  complete  title,  subject^  of  ooozse  to  a  depriyation 
of  possession  for  some  period  oi  time  in  case  administra- 
tion  is  had. 

Under  this  view,  onjB^t  the  re8]>ondentB  to  be  allowed  to 
assert  any  title  to  the^  land  in  suit  f  Equitably  they  ha^e 
no  title  to  it  whatever.  An  honest  effort  has  been  made  to 
apply  it  in  extinguishment  of  the  daim  against  the  ances- 
tors, and  their  attempt  to  take  advantage  of  the  circnmstanoes 
of  their  not  having  been  joined  as  parties  to  the  proceeding  is 
unconscionable.  If  they  want  the  estate  they  should  cer- 
tainly disencumber  it  The  decree  against  the  administrators 
establish  the  amount  of  the  claim,  and  the  cireoit  court 
had  no  right  to  ignore  it 

Jcihn  Kelsay  and  J.  W.  Raybium,  for  respondents: 

The  claim  of  appellants  must  have  been  presented  to  the 
administrators  of  the  estate  of  Taylor  for  allowance  or  ro- 
j  action  before  he  could  maintain  an  action  upon  it,  or  have 
foreclosed  said  mortgage  at  any  time  after  the  death  of  Tay- 
lor. (Civ.  Code  421,  sees.  1099,  1100-2 ;  27  CaL  358 ;  1  Or. 
824;  46  Cal.  161,  233.) 

If  the  claim  were  presented  and  rejected  he  had  two  rem- 
edies— one  at  law  on  the  contract  to  enforce  the  payment  of 
the  money  agreed  to  be  paid  by  July  1,  1561,  (Code,  1864,  p. 
242,  sees.  373-4;  Id.  1864,  p.  425,  sec  1103;  84  Cal.  226.) 
Or  he  might  have  instituted  a  suit  in  equity  to  establish  his 
daim  and  foreclose  said  mortgage.  (Civ.  Code,  p.  251,  sec. 
410.)  * 

The  heirs  should  have  been  made  parties  to  the  fore- 
closure suit  mentioned  in  the  complaint.  (Civ.  Code,  p. 
244,  sec.  380 ;  2  Hill,  on  Mort.  p.  168,  sec.  85 ;  Id.  p.  170, 
sec  170;  2  Barb.  Chan.  176;  13  HI.  503;  14  Id.  218;  12 
Kan.  228 ;  65  Maine,  352 ;  9  Barb.  378 ;  4  Blackford,  379 ; 
2  Van  Sant  PI.  75 ;  Story  Eq.  PI.  sees.  175,  182,  196,  417, 
509,  544 ;  4  Kent's  Com.  228 ;  9  Kansas,  228 ;  27  Arkansas, 
235.) 

Having  gone  into  equity,  and  his  claim  having  been  re- 
jected, as  he  daims  by  the  administrators  of  said  estate,  he^ 
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in  addition  to  said  administrators,  should  have  made  the 
heirs  of  Taylor  parties  to  said  suit,  and  hy  so  doing  he  oonld 
have  established  his  claim^  and  at  the  same  time  have  fore* 
closed  his  mortgage,  as  the  heirs  are  the  owners  of  the  real 
estate,  subject  to  the  possession  of  tlie  administrators  and 
the  payment  of  claims.    (Civ.  €ode^  p.  4'89,  sec.  1160.) 

The  mortgagee  has  only  a  specific  lien,  similar  in  charae- 
ter  to  a  general  lien  of  a  judgment  and  the  title  to  the  lands 
is  in  mortgagor,  or  his  heira.  (4  Or.  110,  223 ;  46  CaL  234.) 
It  is  sought  to  charge  a  specific  paroel  of  the  estate  with  this 
debt  and  mortgage.  The  creditors  and  heirs  are  interested 
in  having  the  claim  presented  sjid  established  before  sale. 
The  mortgaged  premises  may  be  worth  more  than  the  amount 
of  the  mortgage  and  it  may  be  to  the  advantage  of  the  eetate 
to  satisfy  the  mortgage  out  of  other  funds  and  thus  prevent 
a  forced  sale.  (Civ.  Code,  p.  481,  sees.  1129,  1130;  46  CaL 
232.) 

The  heirs  have  a  rig^t  to  an  aooounting  before  the  sale 
of  mortgaged  property.  (46  Gal.  154,  233 ;  13  HL  503 ;  14 
Id.  21S;  9  Kan.  228;  12  Id.  223;  3  Mich,  331;  1  Ohio  St 
373;  U.  S.  Digest  1875,  pp.  507,  723,  sees.  92,  144.) 

The  only  effect  of  this  foreclosure  suit  and  the  sale  under 
it  was  to  assign  the  mortgage  to  the  purchaser.  (25  N.  Y. 
820;  12  Wis.  681;  14  Id.  213.) 

A  mortgagee  in  possession  is  bound  to  account  for  the  rents 
actually  received.  But  taking  possession  he  imposes  upon 
himself  the  duty  of  a  provident  owner,  and  he  i^  bound  to 
recover  what  such  an  owner  would,  with  reasonable  dili- 
gence, have  received.  (4  Or.  295;  4  Kent,  166;  28  CaL 
309;  1  Hill,  on  Mort  p.  439—444,  sec  5;  2  Equity,  Lead- 
ing Cases,  2010.) 

The  mortgagee  has  only  a  temporaiy  possession  of  the 
real  property.    (2  Or.  338 ;  4  li  830.) 

By  the  Court,  Boisb,  J. : 

In  the  pleadings  issue  is  made  as  to  the  validity  of  the 
decree  of  foredoeure  obtained  by  the  appellant  against 
James  Taylor  and  Jchn  D.  Walton,  the  administrators  of 
Stephen  Taylor,  deceaseds    It  is  claimed  that  this  deoKee, 
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• 
which  is  set  out  in  the  complaint^  in  substance  is  valid,  aind 
operates  to  foreclose  the  rights  of  the  heirs  of  Stephen  Tay- 
lor to  the  land  in  question,  who  wete  not  made  parties  to  that 
suit  The  determination  of  this  question  depends  od  the  oon« 
fltruotion  of  sea  463,  p.  206  of  the  code,  which  pio^des: 

9  w 

'^hat  all  causes  of  suit  \>j  <me  person  against  another, 
however  arising,  survive  to  the  ^rsonal  riepresentatives  of 
the  former  and  against  the  pers<xial  lepiesentatives  of  the 
latter.  When  the  cause  of  suit  survives,  as  herein  pro* 
vided,  the  executors  or  administrators  may  maintain  a  suit 
in  equity  thereon  against  the  party  against  whom  the  cause  of 
suit  accrued,  or,  after  his  death,  against  his  personal  repre* 
sentatives.  Independent  of  this  statdte,  the  heirs  should  have 
been  made  parties,  for  the  lands  of  Hie  ancestor  descending  to 
them  by  operation  of  law  they  have  an  estate  in  them  which 
they  have  a  right  to  protect,  and  by  the  law,  as  now  settled 
in  this  state,  the  mortgagor  is  the  owner  of  the  fee  subject  to 
the  lien  of  the  mortgagee.^'  (4  Or.  106.)  And  it  is  the  set^ 
tied  law  that  the  heit  of  the  moKgagor  should  be  a  party  xjxr 
less  the  statute  just  referred  to  changes  the  nile.  '   > 

We  will  now  proceed  to  consider  what  construction  should 
be  given  to  this  language  of  the  statute.  To  give  it  a .  lit- 
eral construction,  it  would  mean  that  if  there  be  a  suit  which 
one  party  may  maintain  against  another,  he  may  -maintaiu 
the  same  suit  against  his  executor.  This  language  does  not 
necessarily  exclude  heirs.  To  foreclose  a  mortgage  a  parly 
must  sue  the  mortgagor,  and  must  also  make  persons  hav- 
ing a  lien  subsequent  to  the  lien  of  the  mortgagee  partiea 
(Code,  411.)  This  is  to  give  subsequent  lien-holders  an  op- 
portunity to  redeem  the  land ;  and  there  is  the  same  necessity 
for  making  heirs  parties,  for  they  also  have  the  right  to  re- 
deem. Section  380  of  the  code  seems  ta  contemplate  that  all 
persons  who  are  to  be  affected  by  the  decree  should  be  made 
parties.  No  person  should  be  deprived  of  his  estate  by  a 
decree  to  which  he  is  not  made  a  party  and  who  has 
not  had  his  day  in  ciourt  (Story^s  Eq.  Pleadings,  sees. 
196,  415,  175;  2  Hill  on.Mort.  168,  170;  2  Van  Santvoord, 
76,  76.) 

7  Oregon — 3X 
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It  was  not  the  intention  of  tbe  statute  to  do  more  than  pro- 
vide  that  the  executor  should  represent  the  estate  of  his  deced- 
ent, so  far  as  the  same  vested  in  him  as  trustee  for  the  eredi- 
toiB  and  heirs,  but  the  title  descending  to  the  heir,  the  execu- 
tor does  not  represent  the  land  or  have  in  it  the  same  estate  that 
the  deoeased  had.  The  executor  and  heir  are  both  vested  with 
interests  in  the  land  which  they  respectively  represent  and 
the  sum  of  these  interests  is  equal  to  the  estate  which  was  in 
and  represented  by  the  deceased.  This  view  may  be  taken  of 
the  statute  and  be  consistent  with  the  provisions  of  section 
380  and  of  the  well  established  practice  of  courts  of  equity 
in  such  cases. 

In  order  to  bind  the  heirs  of  Stephen  Taylor  in  the  suit 
of  foreclosure  named  in  the  complaint,  it  was  necessary  that 
they  should  have  been  made  parties,  and  that  not  having  be^i 
done,  their  interest  in  the  land  was  not  foreclosed.  It  is 
claimed  by  the  appellant  that  if  said  decree  does  not  foredoee 
their  interest  in  the  land  it  is  a  valid  and  binding  decree,  ao 
far  as  to  establish  the  amount  of  appellant's  claim  against  the 
estate  of  Stephen  Taylor. 

To  this  proposition  several  objections  are  made  by  tl» 
respondents:  1.  It  is  claimed  by  the  respondents  that  the 
claim  was  not  properly  presented  to  the  administrators. 
The  daim^  as  presented  embraced  the  original  debt  of  (me 
thousand  five  hundred  dollars  and  interest,  less  a  credit  of 
four  hundred  and  thirty  dollars,  paid  in  gold  dust  In  pro> 
senting  this  claim  the  appellant  has  disregarded  the  settle- 
ment made  by  the  parties,  which  is  indorsed  on  the  bond, 
and  claimed  by  the  respondents  to  have  been  substituted  for 
the  debt  named  in  the  bond  which  the  mortgage  was  given 
to  secure. 

We  will  first  consider  the  question  of  the  validity  of  this 
new  agreement.  A  suit  was  pending  to  foreclose  thia  mort- 
gage and  enforce  the  obligation  named  in  the  bond,  whidi 
suit  was  discontinued  on  the  execution  of  this  new  agreement^ 
which  is  indorsed  on  the  bond,  and  is  as  follows : 

'fReoeived  of  Stephen  Taylor,  Bristow  &  Go's  receipt  for 
thirty-one  ounces  of  gold  dust,  sent  by  them  to  be  assayed, 
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and  proceeds  of  same,  estimated  at  about  four  hundred  and 
sixty  dollars,  ivhen  paid,  to  be  credited  on  this  bond.  And 
I  hereby  agree,  on  settlement  this  day  made,  to  accept  one 
thousand  dollars  in  gold  coin  (including  said  proceeds  of 
dust)  and  five  hundred  dollars  in  greenbacks,  both  to  be 
paid  as  below  mentioned,  in  full  satisfaction  of  the  within 
bond  and  mortgage.  I  am  to  discontinue  the  suit  now  pend- 
ing in  Benton  county ;  the  old  mortgage  to  continue  in  secur^ 
ity  for  said  payments. 

W.  D.  Kewshaw. 

'^November  2,  1865. 

"I  hereby  agree,  on  settlement  of  this  bond  as  above,  to 
pay  said  Benshaw  five  hundred  dollars,  greenbacks,  on  or 
before  Jan.  1, 1866,  and  also  to  pay  in  gold  coin  whatever  said 
proceeds  of  dust  lacked  of  making  one  thousand  dollars,  say 
about  five  hundred  and  forty  dollars,  more  or  less,  on  or  oe- 
fore  July  1,  1866,  with  ten  per  cent  interest  thereon,  and  I 
am  to  pay  costs  of  said  suit  and  attorney's  fees* 

Stbphbn  Tatlob.'^ 

^OTember  2,  1866. 

We  think  this  agreement  shows  a  sufficient  consideration 
to  support  it  It  was  the  settlement  of  a  pending  suit  whereby 
the  appellant  must  have  thought  he  was  securing  to  himself 
an  advantage  by  getting  a  part  of  his  debt  and  being  relieved 
from  this  liability  to  pay  the  costs  of  the  suit  and  the  fees 
of  his  attorney  incurred  in  prosecuting  the  same.  This  agree- 
ment  was  fully  performed  at  the  time  and  expressly  substi- 
tuted for  the  bond,  and  then  became  the  agreement  of  the 
parties  and  binding  on  them.  It  was  an  agreement  to  take  a 
less  sum  than  that  secured  by  the  bond,  in  this,  that  interest 
was  not  included  in  it,  but  it  was  a  part  of  the  same  debt  for 
the  cattle  and  horses. 

The  appellant's  claim  presented  to  the  administrators  for 
allowance  included  this  unpaid  balance  with  interest  This 
was  simply  claiming  of  the  administrators  more  than  was 
due  appellant  from  the  estate,  and  in  such  a  case  the  admin- 
istrator should  have  allowed  what  was  still  due  on  this 
claim  for  cattle  according  to  the  new  agreement  A  ques- 
tion is  made  as  to  whether  any  claim  was  presented,  but  the 


324  Eenshaw  v.  TaYlor.  [7  Oregon 

evidence  shows  that  it  was  presented  and  rejected,  tfnd  that 
the  decre6  named  in  the  complaint  was  not  void  for  want  of 
proper  presentation  of  the  claim  to  the  administrators. 

The  appellant  after  the  rejection  of  his  claim,  could  bring 
an  action  against  the  administrators  and  establish  this  claim, 
or  he  could  forfeclose  the  mortgage.  The  latter  is  what  he 
attempted  to  do  against  the  administrators  alone^  This  we 
hold  he  could  not  do  without  joining  the  heirs,  if  there  were 
any,  and  as  the  presumption  is  that  there  are  heirs  Unless  the 
contrary  appears,  we  think  the  complaint  was  subject  to  a  de- 
murrer that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  suit,  and  showed  that  there  was  no  jurisdiction  in  . 
equity  to  grant  the  relief  prayed  for.  We  conclude,  therefore, 
that  the  decree  in  that  suit  was  wholly  void  which  seems  to 
have  been  the  conclusion  of  the  learned  judge  who  tried  this 
casetin  the  circuit  court 

That  court  proceeded  to  decree  a  foreclosure  of  the  mort- 
gage and  ordered  that  the  premises  *be  sold  to  pay  the 
amount  still  due  thereon,  taldng  said  new  agreement  as  setr 
tling  the  amount,  which  was  correct  as  before  stated. 

The  case  was  referred  to  a  referee  to  ascertain  the  amount 
due  on  the  mortage  under  this  new  agreement,  and  also  the 
amoimt  of  rents  and  profits  received  by  the  appellant  since 
he  had  been  in  possession  of  the  premises  under  the  sale  on  the 
decree  referred  to  in  the  complaint. 

It  is  claimed  by  the  appellant  that  the  court  had  no  au- 
thority to  make  such  a  reference.  He  had  such  a  right  for 
the  reason  that  it  appeared  in  the  pleadings  that  appellant 
went  into  the  possession  and  had  retained  it  Where  the 
plaintiff,  who  is  a  mortgagee,  makes  this  admission  in  his 
complaint,  it  is  a  confession  that  he  has  received  the  rents 
and  profits,  and  ought  to  account  for  them  to  be  applied  to 
extinguish  the  mortgage  debt.  It  is  proper  for  the  court  to 
appoint  a  referee  to  take  such  account  and  find  the  amount 
of  the  rents  and  profits,  which  ought  to  be  applied  towards 
the  extinguishment  of  the  mortgage  debt. 

There  is  considerable  discrepancy  in  the  testimony  of  the 
witnesses  as  to  the  amounts  of  the  rents  and  profits,  showing 
that  persons  have  different  opinions  as  to  the  value  of  the 
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premises.  In  such  cases  where  the  amount  has  been  ascfer- 
tained  by  an  intelligent  referee  who  has  had  ample  opportun- 
ity to  judge  in  the  premises,  the  court  should  defer  something 
to  his  judgment;  and  unless  the  same  is  manifestly  erroneous 
accept  his  findings  as  conclusive;  for  having  heard  the  wit- 
nesses he  can  better  determine  the  value  of  the  testimony. 

There  is  another  question  made  by  the  appellant  which  is 
this :  It  is  claimed  that  as  under  our  statute  the  executor  has 
the  possession  of  the  real  property  of  his  decedent,  the  renlf 
and  profits  go  to  the  executor  or  administrator  and  not  to  ex- 
tinguish the  mortgage  debt  In  this  case  the  appellant  has 
snod  to  foreclose  his  mortgage  and  acknowledges  that  he  is  in 
possession  and  has  been  for  a  long  time.  The  administrators 
are  not  parties.  The  suit  is  betwei^  the  appellant  and  the 
heirs. 

The  appellant  being  in  possession,  will  not  be  allowed  to 
say  to  his  own  advantage  that  his  possession  was  other  than 
lawful  under  the  mortgage.  It  has  been  held  by  this  court 
in  Roberts  v.  SiUherlin,  that  a  mortgagee  in  possession,  with 
the  consent  of  the  mortgagor,  after  condition  broken  may 
maintain  such  possession  until  the  payment  is  made.  In 
this  case,  having  received  the  rents  and  profits  they  should 
go  to  extinguish  the  debt  (4  Kent  166 ;  28  Cal.  309 ;  1  Hill, 
on  Mortgages,  439.)  It  can  be  no  disadvantage  to  the  estalB 
which  is  represented  by  the  administrator,  that  the  debt  is  in 
part  canceled  by  the  rents  and  profits  in  the  possession  of  ap- 
pellant The  appellant  having  already  received  a  part  of 
his  debt  secured  by  the  mortgage  has  no  claim  for  more  than 
is  due  him,  or  to  have  the  land  condemned  to  be  sold  for  n 
lien  that  has  already  been  discharged. 

Decree  affirmed  with  costa. 
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LUNG  LOUIS  &  CO.,  Respondents,  v.  S.  H.  BROWN  et  aL, 

Appellant. 

Iaqutoated  Dakaobs — Penalty. — ^Where  in  a  written  contract  to  cut 
a  certain  number  of  oof  da  of  wood  by  a  given  time  it  was  stipulated 
that  in  case  the  wood  was  not  all  cut  by  the  time  named  in  the 
contract^  the  laborer  should  forfeit  five  cents  per  cord  on  what 
wood  he  had  cut:  Held,  that  such  stipulation  fixes  the  measure  of 
damages  to  be  paid  by  the  party  failing  to  cut  the  wood. 

PUBADiNGS — ^Answeb — Genebal  DENIAL. — ^The  general  denial  in  the  an- 
swer that  the  defendant  promised  to  pay  the  reasonable  valne  oi 
work  performed  raised  no  issue  to  be  tried  by  a  jury.  When  the 
defendant  admits  that  the  work  was  performed  for  the  defendant; 
for  when  work  is  done  by  one  person  for  another  at  his  request, 
there  is  an  implied  promise  to  pay,  which  will  prewaO  unless  aToidr 
ed  by  some  special  agreement.  * 

Appeal  from  Multnomah  County. 

This  was  an  action  by  the  respondents  to  recover  the  al- 
leged reasonable  value  of  services  for  cutting  two  thousand 
two  hundred  cords  of  wood.  The  value  of  the  services  is  al- 
leged to  be  eighty-five  cents  per  cord  for  the  wood  cut  or  one 
thousand  eight  hundred  and  seventy  dollars  for  the  whole, 
of  which  eight  hundred  and  fifty-seven  dollars  and  twenty-five 
cents  is  admitted  to  have  been  paid^  leaving  a  balance  claimed 
of  one  thousand  and  twelve  dollars  and  seventy-five 
cents. 

The  appellants  deny  that  more  than  two  thousand  and 
fifty  cords  were  cut,  and  they  allege  that  such  wood  was 
cut  under  a  written  agreement  by  which  it  was  agreed  in 
effect  that  the  respondents  would  cut  three  thousand  five  hun- 
dred cords  of  wood  on  or  before  May  20,  1878;  that  the 
appellants  were  to  pay  therefor  eighty-five  cents  per  cord; 
that  the  wood  was  to  be  corded  by  the  respondents  at  the  end 
of  each  month,  and  thereafter  upon  the  tenth  of  the  ensuing 
month  seventy-five  cents  per  cord  should  be  paid  therefor,  and 
upon  the  tenth  of  June,  1878,  the  remaining  ten  centspercord 
for  every  cord  cut  should  be  paid.  It  was  furflier  stipulated 
as  follows:  ^^But  in  case  the  said  parties  of  the  first  part 
shall  fail  to  cut  the  full  amount  of  three  thousand 
five  hundred  cords  as  aforesaid,  and  cord  up  the 
same    on    or  before    the    twentieth    day    of    May,    1878^ 
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the  parties  of  the  first  part  shall  forfeit  to  the  said  parties 
of  the  second  part  the  sum  of  five  oents  per  cord  for  every 
cord  then  cat  and  received,  and  the  said  parties  of  the  second 
part  are  hereby  authorized  to  retain  the  same  out  of  said  last 
payment." 

The  appellants  for  a  further  defense  alleged  matters  of 
special  damage  to  themselves  by  reason  of  the  respondents' 
failure  to  cut  the  amount  of  wood  contracted  for  to  the 
amount  of  one  thousand  three  hundred  and  twenty  dollars, 
for  which  sum  they  prayed  judgment. 

The  respondents  demurred  to  this  further  defense  and  the 
demurrer  was  sustained;  whereupon  the  respondents  had 
judgment  upon  the  pleadings  for  seven  hundred  and  eighty- 
two  dollars  and  seventy-five  cents,  that  being  the  sum  due 
for  the  wood  admitted  to  have  been  eat  less  the  agreed  for- 
feiture of  fire  cents  per  cord. 

From  this  judgment  the  appeal  is  taken. 

Cailinj  KUlin  dk  Nicholas,  for  appellants* 
Northup  dc  OUbert,  for  respondents. 

By  the  Court,  Boise,  J. : 

This  cause  was  tried  on  the  pleadings  in  a  motion  for  jndg- 
ment  The  questions  are:  1.  Was  the  separate  answer  of 
the  appellants  setting  up  damages  resulting  from  the  failure 
of  respondents  to  cut  all  the  wood  contracted  for  within  the 
specified  time,  a  good  defense,  either  in  form  or  substance? 
2.  In  case  said  answer  was  no  defense,  was  there  still  an 
issue  which  the  appellants  had  a  right  to  submit  to  a  jury  ? 
The  allegation  in  the  complaint  that  the  appellants  prom- 
ised and  agreed  to  pay  respondents,  the  reasonable  value  of 
the  labor  being  denied  in  the  answer,  but  it  not  being  de- 
nied but  that  the  respondents  cut  the  wood,  a  promise  to  pay 
the  reasonable  value  would  be  implied  unless  the  special  con- 
tract avoids  that  implication,  and  as  the  special  contract  is  be- 
fore us  we  think  its  construction  vnll  solve  both  these 
questions. 

A  time  is  fixed  in  the  contract  by  the  parties  wbem  the 
work  shall  commence  and  when  it  shall  be  completed. 
There  is  no  intimation  in  it  that  the  respondents  on  fail- 
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ing  to  do  the  whole  work  by  the  twentieth  of  May  shall  be 
allowed  further  time.  But,  on  the  contrary,  the  reservation 
of  ten  cents  per  cord  out  of  the  monthly  payments,  and 
the  stipulation  that  on  the  tenth  of  June,  in  case  of 
failure,  five  cents  per  cord  on  all  that  is  then  cut  shall  be 
forfeited,  plainly  indicates  that  the  parties  intended  when 
they  made  the  contract  that  a  final  settlement  should  be  made 
on  the  tenth  of  June,  and  that  the  contract  should  be  then 
finally  terminated.  If  the  parties  had  intended  that  there 
should  be  any  other  forfeiture,  we  must  presume  that  they 
would  have  specified  it ;  for  the  rule  is  that  where  the  parties 
have  specified  in  their  contract  the  damages  to  be  paid  in  case 
of  failure  that  all  damages  not  specified  are  exclud- 
ed. 

We  think  tihe  contract  therefore  fixed  the  amount  of  dam- 
ages at  five  cents  per  cord,  and  that  the  appellants  can  claim 
no  more  than  that,  therefore  their  separate  answer  which  sets 
up  other  damages  is  no  defense. 

It  is  also  claimed  that  as  the  appellants  denied  that  they 
agreed  to  pay  the  reasonable  value  of  the  services  for  cut- 
ting the  wood,  this  raises  an  issue  of  fact  which  the  appellants 
have  a  right  to  try. 

Where  the  defendant  denies  the  work,  and  then  sets  up  a 
defense  in  which  he  acknowledges  that  the  service  was  per- 
formed, it  is  not  necessary  that  this  admitted  fact  should 
be  proved.  If  a  paiticular  fact  is  admitted  on  the  record  by 
a  party  it  is  a  solemn  admission,  and  the  party  is  bound  by  it, 
and  it  is  not  necessary  to  call  witnesses  to  prove  it 

The  fact  that  the  respondents  had  cut  the  wood  was  be- 
fore the  court,  stated  in  the  contract  and  was  admitted,  and 
the  whole  question  was  as  to  whether  the  appellant  could 
claim  other  damages  than  those  alleged  in  the  contract.  The 
conract,  as  we  view  it,  was  broken  by  the  respondents,  but 
the  parties  had  stipulated  in  the  contract  what  damages 
were  to  be  paid  for  the  breach,  and  these 'damages  were  liqui- 
dated and  before  the  court,  and  were  properly  adjusted  in  the 
judgment. 

The  judgment  of  the  circuit  court  is  affirmed  witJh  oosts^ 
and  disbursements. 
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liADD  and  BUSH,  Appellants,  v  C.  M.  CARTWEIGHT, 

Sespondent^ 

GoBPOBATioN — ^Liability  of  Absignkb  of  XJvfaid  Stock. — ^Under  the 
constitution,  the  mdivfdiial  liability  of  stockholders  for  the  In- 
debtedness of  the  corporation  is  limited  to  the  amount  of  their  stock 
subscribed  and  unpaid.  All  sales  of  stock  in  a  corporation  transfer 
all  rights  therein  to  the  purchaser,  who  thereby  becomes  liable  for 
the  payment  of  any  unpaid  balance  due  or  to  become  due  thereon 
when  duly  demanded  by  the  direetors  of  the  corporation. 

Lmbh — ^LiABUJTT  of  Abbignob. — If  the  sale  be  voluntary,  the  seller  is 
not  discharged  from  liability  to  existing  creditors  for  such  unpaid 
balance,  unless  the  same  be  duly  paid  by  such  purchaser.  The  lia- 
liability,  however,  of  such  seller  is  contingent  and  does  not  become 
absolute  until  there  is  a  failure  to  pay  such  balance  by  the  pur- 
chaser aiter  the  same  has  been  duly  demanded  by  the  proper  offi- 
cers of  the  corporation. 

Idem — Equity  sent  in  Pbofeb  Remedy. — ^The  creditors  of  a  corporation 
can  not  proceed  in  the  first  instance  against  a  stockholder  upon  his 
individual  liability  without  first  having  shown  that  he  has  exhaust- 
ed his  remedy  against  the  corporation.  The  remedy  of  a  creditor 
of  a  corporation  against  a  stockholder  upon  his  individual  liability 
IS  in  equity  where  the  rights  of  the  corporation,  the  stockholders, 
and  all  the  creditors  may  be  adjusted  in  one  suit. 

Appeal    from  Marion  County. 

On  the  twentieth  of  April,  1873,  the  Pioneer  Oil  Com- 
pany, a  private  corporation  was  indebted  to  the  appellants 
in  the  sum  of  forty-four  thousand  five  hiindred  dollars.  On 
that  day  the  respondent  voluntarily  sold  one  hundred  and 
forty  shares  of  the  stock  of  the  corporation  of  which  he  was 
the  owner. 

At  the  time  of  such  sale  there  was  unpaid  upon  each  of 
the  shares  sold  the  sum  of  seventy  dollars,  on  the  one  hun- 
dred and  forty  shares  the  sum  of  nine  thousand  eight  hun- 
dred dollars,  of  which  there  remained  unpaid  at  the  com- 
mencement of  the  action  sixty  dollars  per  share,  or  upon  all 
the  shares  eight  thousand  four  hundred  dollars. 

Ihis  action  was  brought  to  recover  from  Cartwright,  the 
seller  of  the  stock,  this  unpaid  balance. 

The  court  sustained  a  demurrer  to  tiie  complaint  alleging 
these  facts  and  the  respondent  had  judgment,  whereupon  this 
appeal  was  brought 
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W,  W.  Thayer  and  J.  A.  Stratton,  for  appellants: 

The  oonstitution  of  tliijs  state,  article  XI,  section  S,  de- 
clares that,  ^The  stockholders  of  all  corporations  and  joint 
stock  companies  shall  be  liable  for  the  indebtedness  of  said 
corporation  to  the  amount  of  their  stock  subscribed  and  nn- 
paid  and  no  more."  Section  14  of  title  1,  chapter  7,  Mis- 
calleneous  Laws,  Civ.  Code,  page  627,  "in  relation  to  the 
formation  of  private  corporations,"  is  as  follows :  "All  sales 
of  stock,  whether  voluntary  or  otherwise,  transfer  to  llie 
purchaser  all  rights  of  the  original  holder  or  person  from 
whom  the  same  is  purchased,  and  subject  such  purchaser  to 
the  payment  of  any  unpaid  balance  due  or  to  become  due 
on  such  stock ;  but  if  the  sale  be  voluntary,  the  seller  is  still 
liable  to  existing  creditors  for  the  amount  of  such  balance, 
unless  the  same  be  duly  paid  by  such  purchaser/'  Under 
this  section  of  the  constitution,  and  the  section  of  the  statute 
quoted,  does  the  liability  of  the  stockholder  continue  after  the 
sale  of  his  stock  ?  The  obligation  was  incurred  as  soon  as  the 
debt  was  contracted  and  continues  until  payment.  (Corr^ 
ing  V.  McCullough,  1  N.  Y.  47.) 

The  personal  liability  of  the  stockholder  is  immediate  and 
absolute,  and  the  stockholders  are  answerable  to  creditors  of 
the  company  as  original  and  principal  debtors.  (ConkKn 
V.  Furman,  57  Barbour,  484,  487.)  Those  who  deal  with 
corporations,  bestow  their  labor  or  part  with  their  money 
on  the  credit  of  those,  who  are  known  to  be  stockholders. 
(Moss  V.  Oakley,  2  Hill,  266,  270.)  It  will  not  be  pretended 
that  the  debtor  in  this  case,  more  than  in  any  other  case  has, 
or  ought  to  have,  the  power  to  shift  his  liability  to  any  one 
less  able  to  bear  it,  or  utterly  worthless,  so  as  to  cheat  the 
creditor  out  of  his  labor  or  his  money.  The  nature  of  the 
liability  is  that  of  contract.  {Coming  v.  McCullough,  1  N. 
Y.  69.)  Debt  is  the  proper  form  of  action  against  the  stock- 
holder for  a  debt  contracted  by  the  company.  (Simonson  v, 
Spencer  16  Wend.,  548 ;  Bank  of  Poughkeepsie  v.  Ibbolson, 
24  Wend.  478,  479.)     The  liability  is  several,   not  joint 

(Id.) 
The  remedy  of  the  creditor  against  the  stockholder  is  ade- 


Jan.  1879]  Bush  v.  Cabtwsiqht.  381 

quate  and  complete  at  law  and  not  in  equity.  {Bank  of 
PoughJceepsie  v.  Ibbotson,  24  Wend.  478,  479 ;  Paine  v.  Stew- 
art, 33  Conn.  516,  and  note.)  The  complaint  in  this  case  al- 
leges the  facts ;  that  the  corporation  was  indebted  to  plaintiffs, 
and  that  the  defendant  was  a  stockholder.  We  claim  that 
those  facts  under  the  constitution  and  the  statute  in  accord- 
ance with  it  render  the  defendant  liable.  His  liability  does 
not  depend  on  the  insolvency  of  the  corporation,  and  that 
fact  need  not  be  alleged.  (Perkins  v.  Church,  31  Barb.  84 ; 
Paine  v.  Stewart,  33  Conn.  516,  and  note;  Alibone  v.  Hager, 
46  Pa.  48 ;  McCarthy  v.  Lovashe,  in  Supreme  Court  of  Dli- 
nois,  reported  in  Chicago  Legal  News,  July  13,  1878 ;  Tib- 
bah  V,  Libby,  decided  in  same  courts  June  21,  1878,  and  re- 
ported in  the  Central  Law  Journal  of  September  6,  1&78.) 

Rufus  Mallory,  and  TUman  Ford,  for  respondent : 

The  respondent  would  not  be  liable  if  his  stock  had  been 
sold  under  execution.  See  section  14  of  chapter  7,  page  527 
of  the  (General  Laws  of  Oregon,  which  reads  as  follows: 

Sec.  14.  "All  sales  of  stock,  whether  voluntary  or  other- 
wise, transfer  to  the  purchaser  all  rights  of  the  original  holder 
or  person  for  whom  the  same  is  purchased,  and  subject  such 
pundiaser  to  the  payment  of  any  unpaid  balance  due  or  to  be- 
come due  on  such  stock;  but  if  the  sale  be  voluntary,  the  sel- 
ler is  still  liable  to  existing  creditors  for  the  amount  of  such 
balance^  unless  the  same  be  duly  paid  by  such  purchaser." 

The  last  clause  of  this  section  negatives  the  idea  that  one 
who  has  sold  his  stock  and  ceased  to  be  a  stockholder  in  a 
corporation,  is  liable  at  all  to  existing  creditors  of  the  corpora- 
tion, under  the  constitution,  or  the  first  clause  of  this  section* 
We  think  it  also  clear  from  the  last  clause  of  the  section,  that 
a  seller  of  stock  can  only  be  proceeded  against  by  existing 
creditors  of  the  corporation  for  ihe  amount  of  th©  "unpaid 
balance  due  *  ♦  ♦  on  such  stock.''  If  there  is  an  "un- 
paid balance  to  become  due  on  such  stock,"  and  creditors  do 
not  wish  to  trouble  the  corporation  with  debts  "due"  by  it  to 
them,  they  must  wait  until  "such  unpaid  balance^'  becomes 
due,  and  see  if  the  same  be  not  "duly  paid  by  such  pui^ 
chaser,"  before  asking  ihe  "seller"  to  pay  it. 
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The  complaint  does  not  show  tiiat  there  is  any  part  of  the 
eight  thousand  four  hundred  dollars  sued  for  due  on  the  stock 
sold  by  the  respondent;  and  in  this  we  think  the  complaint 
fatally  defective.  The  complaint  in  an  action  or  suit  by  a 
creditor  or  creditors  of  a  corporation,  against  a  seller  of  its 
stock,  must  show: 

1.  That  the  balanoe  claimed  is  due  upon  the  stock; 

2.  That  such  proceedings  have  been  had  against  the  pur- 
chaser thereof  as  to  make  it  his  duty  to  pay  it ; 

3.  That  the  purchaser  is  then  in  default,  or  has  not  duly 
paid ; 

4.  We  also  contend  that  even  if  there  was  an  "unpaid  bal- 
ance due*'  on  the  stock  sold  by  respondent,  that  appellants 
oould  not,  under  this  section,  maintain  an  action  at  law 
against  him  therefor.  There  is  no  privity  of  contract  between 
the  creditors  and  stockholders  of  a  corporation. 

The  proper  remedy  of  a  creditor  of  ihe  Pioneer  Oil  Com- 
pany, under  this  section,  is  by  a  suit  in  equity,  in  which  all 
the  creditors  should  join,  or  one  or  more  of  them  should  sue 
for  the  benefit  of  all ;  and  the  suit  should  be  against  the  com- 
pany and  all  the  stockholders,  unless  it  be  impracticable  to 
bring  them  all  before  the  court,  or  some  other  sufficient  rea- 
son for  omitting  any  of  them,  be  shown.  (14  Wis.-  762 ;  10 
Metcalf,  525;  8  Gush.  93;  13  Wisw  57;  23  Pick.  112.) 

"By  the  Court,  Pkim,  J. : 

The  respondent  was  not  an  original  subscriber  of  stock  in 
this  corporation,  nor  was  he  the  holder  of  any  stock  therein 
at  the  time)  when  this  action  waa  commenced ;  but  it  is  sought 
to  maintain  this  action  against  him  upon  the  ground  that  he 
was  t^e  owner  of  one  hundred  and  forty  shares  of  its  stock 
by  purchase  on  and  from  April  20  until  April  23,  1873,  at 
which  said  last  mentioned  date  he  made  a  voluntary  sale  of 
<ihe  same,  and  that  at  said  date  the  said  corporation  was  in- 
debted to  appellants  in  the  sum  of  forty-four  thousand  fi^e 
hundred  dollars  for  money  before  that  time  loaned  and  paid 
for  said  corporation,  which  sum,  it  is  alleged,  was  due  and 
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unpaid  at  the  time  when  this  action  was  commenced;,  and 
that  upon  each  of  said  shares  there  remains  an  unpaid  t>al- 
anoe  of  sixty  dollars,  amounting  in  the  aggregate  to  eight 
thousand  four  hundred  dollars,  and  for  which  amount  appel- 
lants demand  judgment  in  part  satisfaction  for  the  said  debt 
due  them  from  said  corporation* 

In  this  state  there  is  a  general  law  under  which  priyate 
corporations  may  be  formed  and  organized  for  the  purpose  of 
carrying  on  any  lawful  enterprise,  business  or  pursuit 
When  the  capital  stock  of  such  corporation  is  subscribed  it 
may  be  fully  organized  by  electing  a  set  of  directors,  who 
become  the  trustees  of  its  assets  and  property,  for  the  use  and 
benefit  of  its  stockholders  and  creditors.  Whenever  required 
by  the  directors,  it  becomes  the  legal  duty  of  the  stockholders 
to  pay  to  the  treasurer  of  the  corporation  the  amount  of  their 
stock  subscribed,  or  whatever  percentage  thereof  may  be  re- 
quired, which  constitutes  its  assets,  to  be  used  in  the  transao- 
tion  of  its  business  and  in  the  payment  of  its  debts.  • 

Article  XI,  section  2  of  the  constitution  provides  that  '^the 
stockholders  of  all  corporations  and  joint  stock  companies 
shall  be  liable  for  the  indebtedness  of  such  corporation  to  the 
amount  of  their  stock  mibscribed  and  unpaid,  and  no  more." 

By  this  clause  the  individual  liability  of  stockholders  for 
the  indebtedness  of  the  corporation  is  limited  to  the  amount 
of  their  stock  subscribed  and  unpaid.  Whenever  the  full 
amount  of  their  stock  is  paid  into  the  corporation  they  are 
discharged  from  any  further  personal  liability  to  its  creditors. 

Section  14  of  title  1,  chapter  7,  Miscellaneous  Laws,  oode^ 
p.  627,  "in  relation  to  the  formation  of  private  corporations,*' 
is  as  follows:  "All  sales  of  stock,  whether  voluntary  or  other- 
wise, transfer  to  the  purchaser  all  rights  of  the  original  holder 
or  person  from  whom  the  same  is  purchased,  and  subject  such 
purchaser  to  the  payment  of  any  unpaid  balance  due  or  to  be- 
come due  on  such  stock;  but  if  the  sale  be  voluntary  the  seller 
is  still  liable  to  existing  creditors  for  the  amount  of  such  bal- 
ance^ unless  the  same  be  duly  paid  by  such  purchaser." 
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Under  this  section  the  owaer  and  holder  of  stock  may  sell 
and  transfer  all  his  rights  therein  to  another,  who  thereby  be- 
comes liable  for  "the  payment  of  any  unpaid  balance  due  or 
to  become  due  on  such  stock ;  but  if  such  sale  is  a  voluntary 
one  the  seller  is  not  discharged  from  his  liability  to  existing 
creditors  for  -the  amount  of  any  unpaid  balance,  unless  the 
same  be  duly  paid  by  such  purchaser.'' 

Thus  it  will  be  seen  that  while  it  is  the  legal  duly  of  sudi 
purchaser  to  meet  and  respond  to  any  calls  duly  made  by  di- 
rectors of  the  corporation  against  the  stock  purdiased  by  him, 
for  any  unpaid  balance  due  or  to  become  due  thereon,  Hie  lia- 
bility of  the  seller  to  existing  creditors  of  the  corporation  is 
not  discharged  unless  the  same  is  duly  paid  by  such  pur> 
chaser.  As  to  existing  creditors,  the  liability  of  the  seller  ap- 
pears to  be  a  contingent  one,  and  only  becomes  absolute  upon 
the  failure  of  the  purchaser  to  pay  any  balance  due  or  to  be- 
come due  thereon  when  required  by  the  directors  of  tlie  cor- 
poration; or,  iu  other  words,  under  this  provision  of  the 
statute  as  to  this  class  of  creditors,  the  seller  is  made  to  oc- 
cupy the  relation  of  surety  or  guarantor  to  the  purchaser. 

Thus,  we  apprehend  that  it  is  not  sufficient  to  constitute  a 
cause  of  action  against  a  stockholder  who  has  made  a  volun- 
tary sale  of  his  stock  to  aver  that  there  is  an  unpaid  balance 
due  or  to  become  due  upon  said  stock  which  has  not  been 
paid,  but  it  should  be  further  averred  that  said  unpaid  bal* 
ance,  although  duly  demanded  or  required  by  the  properly 
authorized  officers  of  the  corporation  to  be  paid,  remains  un- 
paid. 

In  this  respect  the  complaint  is  defective  and  insufficient  to 
constitute  an  action  agaiust  respondent,  for  the  reason  that  it 
fails  to  show  that  a  demand  had  been  duly  made  upon  the 
purchasers  of  said  stock  by  the  directors  of  the  corporation  to 
pay  the  balance  remaining  unpaid  upon  the  stock  purchased 
of  respondent 

But  again,  can  a  creditor  of  a  corporation  proceed  in  the 
first  instance  against  a  stockholder  upon  hia  individual  lift- 
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bilily  witiiout  first  having  shown  that  he  has  ezha1l8t^d  hi» 
remedy  against  the  corporation  t    We  think  not 

The  contracts  being  made  with  the  oorporationy  there  is  no 
privily  of  contract  between  creditors  and  stockholders.  A 
stockholder  is  not  presumed  to  be  familiar  with  the  dealings 
of  the  corporation.  A  demand  might  be  p^resented  to  him  for. 
payment  which  had  already  been  paid,  or  against  which  the 
corporation  ia  entitled  to  credits  or  offsets.  And  if  an  action 
at  law  can  be  maintained  by  a  creditor  against  a  stockholder^ 
in  the  first  instance,  he  may  be  ^objected  to  the  cost  and  ex^ 
penee  of  several  actions  at  once  by  different  creditors  of  the 
corporation. 

But  in  the  absence  of  any  special  and  direct  legislation  as 
to  how  the  individual  liability  of  a  stockholder  may  be  en* 
forced,  we  think  it  would  be  nnreasonaUe'as  well  as  nnjust 
to  place  any  such  construction  upon  the  constitutional  and 
legislative  provisions  heretofore  referred  to.  For  all  that  ap^ 
pears  in  the  complaint  to  the  contrary  it  may  be  that  this  cor- 
poration is  not  only  engaged  in  carrying  on  its  ordinary  busi* 
ness  for  which  it  was  organized,  but  entirely  solvetnt  and 
leady  to  pay  off  this  demand  of  appellants  up<m  presentation. 
'No  judgment  is  shown  to  have  been  obtained  against  the  cor^- 
poration  and  a  want  of  sufficient  assets  out  of  which  it  might 
be  satisfied.  Not  even  an  application  for  its  payment  is  al- 
leged to  have  been  made  to  the  corporation. 

The  next  question  presented  for  our  consideration  is 
whether  the  individual  liability  of  a  stockholder  to  existing 
creditors  of  the  corporation  may  be  enforced  by  an  acticm  at 
law,  or  whether  a  suit  in  equity  must  be  resorted  to.  It  is  in- 
sisted by  counsel  for  appellants  that  the  remedy  is  at  law, 
and  to  maintain  the  proposition,  Coming  v.  MeCullovgh,  1 
Gom.  47 ;  Simonson  v.  Spencer  ei  cU.,  15  Wend.  648 ;  and  the 
Bank  of  Poughheepsie  v.  Abbotson,  24  Wend.  472,  are  cited. 
We  have  examined  those  cases  and  find  that  the  statutes  un- 
der which  they  were  maintained  are  very  different  from  ours. 
In  Coming  v.  McCullovgh,  the  act  of  incorporation  provides 
'^at  tiie  stockholders  «  *  «  shall  be  jointly,  severally 
and  personally  liable  for  the  payment  of  all  debts  and  de- 
mands contracted  by  the  corporation,  and  that  any  person  hav- 
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ing  any  demand  against  such  corporaticm  may  sne  any  stock- 
holder or  director  in  any  court  having  oQgnizance  theieo£"  In 
Simonson  v.  Spencer,  the  language  of  the  act  is :  "And  any 
person  having  any  demand  against  the  said  corporation  may 
sue  any  stockholder  singly,  or  any  two  or  more  stockholders 
jointly,  and  recover  in  any  court  havmg  cognizance  thereof." 
But  upon  the  other  hand,  we  find  that  there  are  many  cases 
in  which  it  has  been  held  that  the  remedy  is  in  equity,  where 
the  rights  of  the  corporation,  the  stockholders  and  creditors 
can  all  be  adjusted  in  one  suit  upon  the  principles  of  equali^ 
and  justice.  And  as  the  views  presented  in  those  cases  reo(»n* 
mend  themselves  to  our  consideration  as  the  most  reasonable 
and  appropriate  we  have  concluded  to  adqpt  them.  The  fol* 
lowing  authorities  sustain  this  proposition:  (19  John&  484; 
8  Cow.  895 ;  20  Wall.  620 ;  14  Wis.  762 ;  1  Hopk  305 ;  28 
Pick.  112.)  In  the  last  authority  above  referred  to  it  was 
held  that  an  action  at  law  could  not  be  maintained.  . 

The  court  says :  ''If  actions  at  law  will  lie,  suits  may  be 
multiplied  to  an  indefinite  extent  Each  bill  holder  or  other 
creditor  must  have  his  separate  suit,  and  each  stockholder 
must  be  sued  separately.  Again,  suits  between  stockholders 
to  adjust  their  contributions  would  be  interminablcw  If  a 
creditor's  demand  be  larger  than  the  amount  of  stock  owned 
by  any  one,  he  must  havio  scfveral  suits  against  several  indi- 
viduals on  the  same  cause  of  action  or  lose  a  part  of  his  de- 
mand. If  any  one  stockholder  owned  more  stock  than  was 
needed  to  meet  any  one  claim  made  upon  him,  he  would  be 
liable  to  several  suits. 

It  may  happen  and  probably  has  happened  in  this  instance 
that  a  bank  owes  more  than  the  amount  of  its  whole  capitaL 
In  such  case  there  must  either  be  a  pro  rata  division  among 
the  creditors  of  what  may  be  recovered,  which  would  be  im- 
practicable  in  suits  at  law,  or  those  who  sue  first  must  recover 
the  whole  of  their  debts,  leaving  others  totally  remediless, 
which  would  be  palpably  unjust  The  evils  and  inconven- 
iences of  attempting  to  enforce  this  section  by  suits  at  com- 
mon law  would  be  incalculable,  and  such  pesnedy  would  be  ii^ 
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adeqixate,  vexatious  aiid  mis^liieyous.  The  only  pix)per  means 
of  giving  effect  to  this  provision  is  by  a  process  in  equity,  and 
thisy  of  all  cases  which  can  arise,  seems  to  call  moat  loudly  for 
a  chanoeiy  jurisdiction. 

To  a  bill  in  equity  all  persons,  however  numerous,  might  be 
nsjade  parties;  and  all  the  relative  and  conflicting  claims  oi 
the  many  creditors  and  stockholders  settled,  and  their  propor- 
tionate rigbta  to  recover  and  liabilities  to  contribate  adjudged 
in  a  single  suit  We  are  all  therefore  of  opinion  that  this  case 
comes  within  the  equity  jurisdiction  of  the  court,  and  that  an 
aftion  at  law  will  not  lie. 

Being  of  opinion  that  the.  views  expressed  in  the  case  above 
are  correct,  we  adopt  them  as  applicable  to  this  case. 

The  decree  of  the  court  below  dismissing  the  complaint 
with  costs  is  affirmed. 


JOHN  MINTO,  Eespondent,  v.  WILLIAM  DELANEY, 

Appellant 

Navioablk  Stbxaic — ^BouNDABT  or  RiPABiAif  OwHEB. — ^Where  a  nav^- 
ble  river  waa  meandered  in  making  the  public  surveTS,  and  the 
United  States  has  granted  the  land  bounded  by  the  meander  line, 
the  grantee  takes  the  river.  The  stream  and  not  the  meander  line  is 
the  true  boundary  of  the  riparian  owner. 

loBX — AccBETioiTS. — Accretions  to  such  land  belong  to  the  riparian 
owner,  and  can  not  be  selected  as  swamp  and  overflowed  land. 

Application  to  Puechase — Cloud  upon  Tnxi:. — ^An  application  filed  in 
the  office  of  the  secretary  of  state  to  purchase  such  accretions,  as 
awamp  and  overflowed  land,  is  a  mere  nullity,  and  cants  no  cloud 
on  the  title  of  the  riparian  owner. 

Appeal  from  Marion  Countj.  Tlie  facts  are  stated  in  the 
opinion. 

Knight  £  Lord,  for  appellant : 

■ 

The  alleged  doiid  upon  respondentia  title  to  the  land  which 
he  claims  to  own  by  accretion^  is  an  application  by  the  appel- 
lanty  filed  in.the  offioe  of  the  secretary  of  state,  of  the  atate  of 
Oregon,  o^  or  about  the  eighteenth  da;y  of  March,  1872,  for 
the  purchase  of  said  land  from  the  state  of  Oregon^  as  swamp 
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and  overflowed  land.  This  casts  no  dond  on  the  respondent's 
title^  if  he  hais  any. 

Under  the  law  of  1870,  providing  for  the  selection  and  sale 
of  the  swamp  and  overflowed  lands  belonging  to  the  state  of 
Oregon,  it  is  made  the  duty  of  the  board  of  oommissionere  for 
the  sale  of  sdiool  and  university  lands,  in  case  the  office  of 
conmiissioner  of  lands  is  not  created  by  law,  to  appoint  suit- 
able persons  to  select  in  the  field  all  the  swamp  and  overflowed 
lands  within  this  state,  and  to  describe  each  tract,  either  by 
l^al  subdivisions  or  by  actual  survey,  and  make  returns  of 
the  same  to  the  board.  When  the  selection  of  these  lands  in 
any  county  is  Completed,  the  board  are  to  make  out  maps  and 
descriptions  thereof  in  duplicate,  one  copy  to  be  kept  in  their 
office  and  the  other  to  be  filed  in  the  office  of  the  county  clerk 
of  the  county  in  which  the  lands  may  be  located.  The  county 
derk  then  sends  to  the  board  his  official  certificate  of  the  date 
of  their  filing  in  his  office.  The  board  is  then  to  give  public 
notice  in  some  newspaper  published  in  the  county,  if  there  be 
one,  if  not,  then  in  some  newspaper  he  may  select  in  an  ad- 
joining county,  for  four  weeks,  of  said  completion,  approval 
and  filing. 

Any  of  the  persons  enumerated  in  section  3  of  saidactmay 
become  an  applicant  for  the  purchase  of  any  of  said 
lands  by  filing  his  application  therefor,  describing  the  same 
by  the  actual  survey,  or  if  no  survey  has  been  made,  then  by 
other  artificial  or  natural  landmarks.  Within  ninety  days 
after  the  public  notice  as  aforesaid,  twenty  per  cent;nm  of  the 
purchase-money  shall  be  paid  by  the  applicant  to  the  board. 
After  these  preliminary  steps  by  the  state  to  secure  a  patent 
to  these  lands,  the  staters  listing  and  segregation,  must,  under 
the  laws  of  the  United  States,  be  approved  and  adopted  by  the 
proper  officers  of  the  United  States  government  before  patent 
to  these  lands  can  issue  to  the  state. 

'Now  it  does  not  appear  from  the  complaint  that  the  agents 
of  the  state  ever  selected  this  land  as  swamp  land,  or  that  it 
was  ever  returned  to  the  board,  or  that  the  board  ever  ap- 
pix>ved  such  selection,  or  made  any  maps  of  the  same,  or 
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filed  any  descriptioli  of  the  land  in  the  office  of  the  county 
clerk  of  Marion  county,  or  have  on  file  in  their  office  any 
description  of  thi3  land,  or  that  the  applicant  has  paid  any 
part  of  the  purchase-money,  or  that  the  government  of  the 
United  States  has  ever  approved  any  selection  of  this  land 
by  the  state,  if  it  was  ever  selected. 

Nothing  appears  from  the  complaint  that  the  state  has  or 
claims  any  right  to  this  land  as  swamp  and  overflowed.  It 
is  a  bare  possibility  that  the  state  may  select  this  as  swamp 
land  and  secure  a  patent  to  tlie  same.  Here,  then,  is  nothing 
but  a  bare  application  by  a  stranger  to  purchase  land  from  an- 
other stranger  who  has  not,  nor  claims  to  have,  any  muni- 
ments of  title  to  the  land  so  far  as  the  complaint  shows.  Such 
a  paper  does  not,  under  section  500  of  the  code,  constitute 
such  an  adverse  claim,  estate  or  interest  in  real  property,  aa 
casts  any  cloud  upon  title.  *'The  true  test  by  which  the  ques- 
tion, whether  a  deed  would  cast  a  cloud  upon  the  title  of  the 
plaintiff  may  be  determined  is  this :  Would  the  owner  of  the 
property,  in  an  action  of  ejectment  brought  by  the  adverse 
party,  founded  upon  the  deed,  be  required  to  offer  evidence 
to  defeat  a  recovery  ?  If  such  proof  would  be  necessary  the 
cloud  would  exist,  otherwise  not."  (Pickley  v.  Higgins,  15 
Cal.  127,  cited  and  approved  in  Curtis  v.  Sutter,  15  Id.  264; 
Lich  V.  Ray,  43  Id.  ^4-88 ;  Oox  v.  Cliff,  2  Comstock,  122.) 

"It  is  not  enough  that  the  deed  which  is  sought  to  be  set 
aside  may,  possibly,  be  a  cloud  on  the  plaintiff's  title,  but  it 
must  clearly  appear  that  the  claim  set  up  under  such  deed  is, 
in  fact,  in  hostility  to  the  plaintiff's  title."  (Hartman  v. 
Reed,  50  Cal.  49i.)  "Equity  will  not  interfere  where  an  act 
in  pais  is  complained  of  as  a  cloud  on  title  where  the  act  it- 
self does  not,  without  concurring  facts  and  circumstances 
proved  aliunde,  establish  any  interest  in  or  title  to  the  prem- 
ises."   (3  Daily  (K  Y.),  75.) 

"In  order  to  induce  a  court  of  chancery  to  order  a  writing 
to  be  canceled  or  surrendered,  as  constituting  a  cloud  upon 
title',  it  must  at  least  be  an  instrument  which  upon  its  face  is, 
or  with  the  aid  of  extrinsic  facts  may  be,  some  evidence  of  a 
right  adverse  to  tiie  plaintiff's."     (116  Mass.  94.) 
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'To  constitute  a  cloud  upon  the  title  of  lands,  there  must  be 
some  color  of  title  shown  in  the  defendant  The  conveyance 
of  land  by  the  grantor,  who  sets  up  no  title  whatever,  does  not 
cast  any  cloud  over  the  title  of  the  true  owner."    (51  Mo.  60.) 

"The  doctrine  of  the  common  law  as  to  the  navigability  of 
waters,  has  no  application  in  this  country.  Here  the  ebb  and 
flow  of  the  tide  do  not  constitute  the  usual  test;  as  in  England, 
or  indeed,  any  test  at  all  of  the  navigability  of  waters.  Those 
rivers  must  be  regarded  as  public  navigable  rivers  in  law, 
which  are  navigable  in  fact,  and  they  are  navigable  in  fact 
when  they  are  used  or  susceptible  of  being  used  in  their  ordi- 
nary conditions  as  highways  for  commerce,  over  which  trade 
and  travel  are  or  may  be  conducted  in  the  customaiy  modes  of 
trade  and  travel  on  water."  {The  Daniel  Ball,  10  WalL  557 ; 
8  Or.  455.) 

The  Willamette  river  being  navigable  in  fact,  is  therefore 
navigable  in  law,  and  the  common  law  consequences  of  nav- 
igability attach  to  the  legal  navigability  of  that  river,  and  its 
bed  and  shores  to  high-water  mark  belong  to  the  state.  {Pol- 
lard's Lessee  v,  Hagan^  3  How.  219,  re-examined  and  con- 
firmed in  Goodlittle  v.  Kibble,  9  Id.  471 ;  3  Iowa,  1 ;  82  Id. 
106.) 

Biparian  proprietors  on  navigable  rivers  own  the  fee  of  the 
soil  to  high  water-mark  and  no  further.  {Chapman  v.  Kim- 
ball,  9  Conn.  40,  and  cases  above  cited.)  Public  grants  are 
construed  strictly,  and  nothing  can  be  taken  by  implication. 
A  grantee  of  the  United  States  government  can  not  take  in 
fee  any  land  beyond  the  lines  of  the  original  survey  where 
those  lines  are  made  the  boundaries  of  his  grant  (1  Black. 
204;  5  Wend.  444,  460,  464.) 

J.  A.  Straiton,  for  respondent: 

The  meander  lines  of  a  tract  of  land  bounded  by  a  river,  aa 
marked  on  the  plats  and  surveys  of  the  United  States,  consti- 
tute, as  between  persons  claiming  under  the  United  States 
the  boundary  of  the  river.  Every  grantee  of  the  United 
States  whpse  land  is  bounded  on  any  side  by  the  meander  line 
of  a  stzeam  is  to  that  extent  a  riparian  proprietor,  and  en- 
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titled  to  all  the  incidents  of  such  ownership  at  the  common 
law.  (10  Peters.  716 ;  3  Scammon,  622 ;  Bates  v.  Ill  Central 
R.  R.  Co.,  1  Black.  208 ;  Railroad  v.  Sehurmier,  7  Wall.  273 ; 
Yates  V.  Milwaukee ,  10  Id.  497.) 

But  if  the  rule  were  otherwise,  then  the  plaintiff  would 
take  to  low-water  mark,  whether  within  or  beyond  the 
meanders.  (Railroad  v.  Schurmier,  vbi  supra,  and  20  Minn. 
82;  1  Black.  32;  13  N.  Y.  296;  23  Wall.  64;  28  Penn.  206.) 
Such  land  is  not  comprehend-ed  within  the  meaning  of  the 
act  in  relation  to  tide  and  overflowed  land.  (Iaws  of  1872, 
p.  129  et  seq.';  40  Cal.  471.)  A  suit  will  lie  to  determine 
such  a  claim  as  is  set  up  by  defendants.  (1  Stoiy  Eq.  Jur., 
p.  709,  sec.  711  a;  21  Conn.  488;  18  N.  T.  515;  2  Black. 
445;  50  Miss.  367;  42  Ind.  49;  84  Vt  485;  10  Nev.  376.) 

By  the  Court,  Ejbixt,  C.  J. : 

The  respondent,  who  was  the  plaintiff  in  the  court  below, 
IS  the  owner  of  a  tract  of  land  in  Marion  county,  described  in 
the  complaint  as  lot  No.  5  in  section  27,  and  lots  2  and  4  in 
section  28  of  township  7,  south  range  3  west  of  the  Wil- 
lamette meridian,  the  same  being  a  portion  of  a  larger  tract 
of  land  originally  granted  by  the  United  States  to  O.  M. 
Pringle,  under  the  act  of  congress  known  as  the  Oregon  Do- 
nation Law,  approved  September  27,  1850.  Since  the  land 
was  granted  to  Pringle  the  Willamette  river  has  changed  the 
boundaries  of  the  tract  owned  by  respondent,  so  that  they  do 
not  now  conform  to  the  descriptions  in  the  original  surveys 
and  plats  of  the  United  States.  The  river  has  encroached 
upon  and  washed  away  some  portions,  while  there  have  been 
gradual  accretions  to  other  parts  of  the  land.  These  accretions 
are  claimed  by  the  respondent  by  virtue  of  his  ownership  of 
the  adjacent  land. 

In  his  complaint  the  respondent  alleges  that  he  is  the  owner 
and  in  possession  of  this  alluvion.  He  further  alleges  that  the 
appellant^  on  or  about  the  fifteenth  day  of  March,  1872,  filed 
in  the  office  of  the  secretary  of  state  for  the  state  of  Oregon  an 
application  to  purchase  these  accretions  to  his  lands  from  the 
state  of  Oregon  as  overflowed  or  tide  lands,  and  that  he  claims 
the  right  under  that  application  to  enter  upon  and  use  them. 
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He  avers  that  this  claim  of  the  appellant  is  a  doad  upon  his 
title^  and  asks  that  it  may  be  removed  by  a  decree  declaring 
that  the  appellant  has  no  interest  whatever  in  these  aocreticxis 
to  his  land. 

The  answer  of  appellant  denies  the  right  of  respcmdent  to 
this  alluvion,  and  among  other  denials  and  averm^its  sajB, 
'That  said  land  lies  between  high  and  low  water  of  the  Wil- 
lamette river,  and  that  the  most  of  said  land  was  so  situated 
at  the  time  of  the  survey  of  said  island  by  the  United  States.'' 

To  this  portion  of  appellant's  answer  there  was  a  demur- 
rer by  respondent,  which  was  sustained  by  the  court  below. 
The  plat  of  original  surveys  shows  that  when  the  meander 
line  was  run,  a  small  portion  of  land  was  left  between  it  and 
the  water  of  the  Willamette  river,  and  it  was  to  this  land 
that  the  accretions,  referred  to  in  the  pleadings,  were  added. 
And  the  question  is  whether  the  meander  line  as  it  was  ac- 
tually run,  or  the  meandered  stream,  ia  to  be  considered  the 
true  boundary  of  the  lots  mentioned  in  the  complaint  What* 
ever  doubts  may  heretofore  have  been  entertained  up<m  this 
subject,  they  were  removed  by  the  decision  of  the  supreme 
court  of  the  United  States  in  the  case  of  the  Railroad  Com- 
pany V.  Schvrmier,  7  Wall.  272. 

In  that  decision  the  court  says  that:  'Meander  lines  are 
run  in  surveying  fractional  portions  of  the  public  lands  bor- 
dering upon  navigable  rivers,  not  as  boundaries  of  the  tract 
but  for  the  purpose  of  defining  the  sinuosities  of  the  banks 
of  the  stream,  and  as  the  means  of  ascertaining  the  quanti^ 
of  land  in  the  fraction  subject  to  sale,  and  which  is  to  be  paid 
for  by  the  purchaser.  In  preparing  the  official  plat  f rcHn  the 
field  notes,  the  meander  line  is  represented  as  the  border  line 
of  the  stream,  and  shows  to  a  demonstration  that  the  water- 
course, and  not  the  meander  line,  as  actually  run  on  the  land, 
is  the  boundary.'* 

Adopting  this  construction  in  regard  to  grants  of  the  pub- 
lic lands,  we  hold  that  the  river,  and  not  the  meander  line^ 
was  the  boundary  of  the  lots  owned  by  the  respondent. 

The  evidenoe  shows  that  several  acres  have  been  gradually 
added  to  the  lota  since  the  original  surveys  were  made^  by 
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the  accretion  of  gravel,  sand  and  loam  washed  by  the  floods 
from  the  upper  portion  of  the  Pringle  island  and  from  the 
opposite  shore  of  the  river.  This  alluvion  the  respondent 
claims  belongs  to  him  as  a  riparian  owner,  and  this  court  so 
deeidea 

It  is  a  well  established  principle  that  formations  by  slow 
and  gradual  accretion  belong  to  the  owner  of  the  land  when 
made  by  a  stream  forming  his  boundary  and  opposite  there* 
to.  (11  Ohio,  814.)  But  it  is  insisted  by  the  appellant  that 
his  application  to  purchase  the  aocretionstorespondent'sland, 
filed  in  the  oQce  of  the  secretary  of  state  on  the  eighteenth 
day  of  March,  1872,  does  not  cast  a  doud  on  the  respondent's 
title  such  as  requires  the  interposition  of  a  court  of  equity  to 
have  removed,  and  that  therefore  these  proceedings  ought  to 
be  dismissed. 

Section  500,  on  page  212  of  the  civil  code,  provides  that 
'^any  person  in  possession,  by  himself  or  his  tenant,  of  real 
properly,  may  maintain  a  suit  in  equity  against  another  who 
claims  an  estate  or  interest  therein  adverse  to  him,  for  the 
purpose  of  determining  such  claim,  estate  or  interest" 

Courts  of  equity  have  long  exercised  the  right  to  remove  a 
doud  from  the  title  of  a  person  in  possession  of  real  property 
where  there  is  an  adverse  right  or  daim  which  in  conscience 
ought  not  to  be  asserted,  and  this  section  merely  recognizes  a 
well-settled  principle  of  equity  practice,  whidi  has  always 
prevailed  in  those  courts,  of  ordering  illegal  deeds  and  other 
writt^ti  instrumentB  delivered  up  and  canceled.  But  where 
the  illegality  of  the  agreement,  deed  or  other  instrument  ap- 
pears upon  the  face  of  it,  so  that  its  nullity  can  admit  of  no 
doubt,  .the  same  reason  for  the  interference  of  courts  of  equity 
to  direct  it  to  be  delivered  up  or  canceled  would  not  seem  to 
*Pply-    (1  Story's  Eq.  sec  700  a.) 

In  Cox  V.  CUft,  2  Comstock,  122,  the  court  of  appeals  lays 
down  the  rule  thus:  ^'Whatever  opinions  may  have  formerly 
obtained,  it  now  seems  to  be  eetablished  that,  whenever  it  is 
apparent^  from  the  writing  or  deed  itself,  that  no  danger  to 
the  title  or  interest  of  the  complainant  is  to  be  apprehended,  a 
ooort  of  equity  will  not  entertain  a  bill  for  the  oanjcellation  or 
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delivery  of  the  mstrument.  Nor  is  there  any  reason  why  a 
party  should  be  allowed  to  resort  to  the  expensive  remedy  of 
a  suit  in  chancery  to  procure  the  relinquishment  of  a  right 
which  it  is  obvious  the  defendant  never  possessed,  and  against 
which,  if  asserted,  the  complainant  had  a  perfect  legal  defense 
written  down  in  the  title  deeds  of  his  adversary.*^ 

In  the  case  of  NicJcerson  v.  Loud,  115  Mass.  97,  Gray,  C. 
J.,  delivering  the  opinion,  says:  "In  order  to  induce  a  court 
of  chancery  to  order  a  writing  to  be  canceled  or  surrendered, 
as  constituting  a  doud  upon  title,  it  must  at  least  be  an  in- 
strument which  upon  its  face  is,  or  with  the  air  of  extrinsic 
facts  may  be,  some  evidence  of  a  right  adverse  to  the  plain- 
tiffs." So,  also,  in  the  state  of  Missouri,  the  supreme  court 
declares  that  "to  constitute  a  cloud  upon  the  title  to  lands, 
3ome  color  of  title  must  be  shovm.  in  the  defendant."  (Dunh- 
lin  County  v.  Clark,  61  Mo.  60.) 

The  supreme  court  of  California,  construing  a  statute  quite 
Similar  to  our  own,  says  the  true  test  is:  ^Would  the  owner 
of  the  property,  in  an  action  of  ejectment  brought  by  the  ad- 
verse party,  founded  upon  the  deed,  be  required  to  offer  evi- 
dence to  defeat  a  recovery  ?  If  such  proof  would  be  necessary 
the  cloud  would  exist ;  if  the  proof  would  be  unnecessary,  no 
shade  would  be  cast  by  the  presence  of  the  deed."  {Piocley  v. 
EugginB,  15  Cal.  183.) 

Applying  the  test  laid  down  by  the  courts  in  iheee  several 
states  to  the  case  under  consideration,  we  are  at  a  Ices  to  see 
how  in  any  way  the  claim  of  appellant  can  be  a  doud  upon 
the  title  of  respondent.  All  there  is  of  it  is  an  application 
filed  by  the  appellant  in  the  office  of  the  secretary  of  state  to 
purdiase  as  swamp  and  overflowed  lands  certain  lands,  mostly 
alluvion,  which  lie  between  tiie  river  and  the  meander  line  of 
the  lots  in  the  Prihgle  donation  claim,  now  owned  by  the 
respondent.  We  have  already  stated  that  the  rirer  and  not  the 
meander  Ime  is  the  boundary  of  these  lots,  and  as  a  necessary 
consequence  there  is  no  land  to  which  the  appellants'  appli- 
cati6n  can  attach.  Where  a  river  is  designated  in  a  patent  aa 
the  boundary  of  a  tract,  the  legal  deduction  is  that  no  land 
was  left  between  the  tract  and  the  river  which  oould  lawfully 
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be  granted  to  another.  And  it  being  legally  impossible  for 
the  state  to  select  a»  swamp  and  overflowed  land  that  which  is 
q>ecified  in  the  application,  it  foUowa  as  a  matter  of  course 
that  the  applicati<m  itself  amounts  to  nothing,  and  must  be 
treated  as  a  nullity.  The  case  of  Taylor  v.  UnderhUl,  40  CaL 
47I9  is  in  many  respects  similar  to  this  one.  Taylor  surveyed 
and  daimed  aa  swamp  and  overflowed  land  the  sloping  bank 
and  lands  covered  by  high  tide  of  the  Sacramento  river,  and 
obtained  a  certificate  of  purchase  from  the  state.  Underhill, 
the  riparian  owner,  brought  an  actioil  to  restrain himfrom  ob- 
taining a  patent  for  the  strip  of  land  in  front  of  his  (Under- 
hill's)  land,  and  to  remove  the  doud  upon  it.  After  hearing 
the  case,  the  court  below  dismissed  the  plaintifiPs  bill,  and 
this  judgment  was  afllrmed  by  the  supreme  court  Temple, 
J.,  delivering  the  opinion  of  the  court,  says:  '^It  (the  court 
below)  found  that  the  land  in  controversy  is  below  high- 
water  mark,  and  that  the  tide  ebbs  and  flows  over  it ;  and  as 
a  conclusion  of  law,  that  neither  parfy  could  purchase  the 
land  as  swamp  and  overflowed  land.  The  certificate  of  pur- 
chase was  therefore  void,  and  his  patent,  if  he  obtained  one, 
would  also  be  void,  and  no  injuiy  could  result  to  plaintiff 
from  defendant's  claim. 

'HTpon  the  facts  found  in  this  case  there  can  be  no  doubt 
but  that  the  certificate  of  purchase  was  improperly  issued  to 
the  defendant,  and  if  those  findings  are  true,  it  is  somewhat 
surprising  that  he  has  been  able  to  proceed  so  far  with  his  ap- 
plication as  to  obtain  his  certificate.  It  could  not  have  been 
intended  in  authorizing  the  sale  of  swamp  and  overflowed 
land  to  enable  persons  to  obtain  titles  to  lands  under  the  navi- 
gable waters  which  are  incapable  of  being  reclaimed  for  agri- 
cultural purposes,  and  which  could  not  be  utilized  without 
materially  interfering  with  navigation.  While,  however,  the 
attorney  for  plaintiff  admits  that  the  patent  which  the  de- 
fendant may  obtain  would  be  invalid  when  these  facts  should 
be  made  to  appear,  he  claims  that  it  would  not  be  void  upon 
its  face,  but  it  would  require  evidence  dehors  the  patent  to 
show  its  nullity,  and  therefore  its  possession  would  be  injur- 
ious to  the  plaintiff. 
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''We  think  the  plaintiff  is  correct  as  to  the  effect  of  the 
patent^  but  we  do  not  see  upon  what  principle  the  court  will 
give  him  relief.  The  claim  of  the  defendant  is  not  a  cloud 
upon  his  title.  There  is  no  claim  to  anj  portion  of  his 
land." 

The  court  affirmed  the  judgment  and  dismissed  the  bill, 
and  yet  in  asking  the  interposition  of  a  court  of  equity  to  re- 
move a  cloud  from  plaintiff's  title,  that  caae  was  a  far  stronger 
one  than  this.  There  a  certificate  of  purdiase  was  issued. 
Here  there  was  none  and  never  can  be. 

The  respondent  has  a  perfect  title  to  the  land  in  contro- 
versy, and  is  in  possession  of  it;  and  there  is  no  way  by  which 
his  adversary  can  obtain  a  standing  in  court  to  disturb  that 
possession  or  assail  the  title.  It  follows  as  a  necessary  oonae- 
quence  that  this  suit  ought  not  to  have  been  brought  to  re- 
move a  cloud  from  a  title  where  none  existed. 

The  decree  is  reversed  and  the  complaint  dismissed. 

Mr.  Justice  Boise  having  tried  this  case  in  the  court  be- 
low, did  not  sit  in  the  hearing  on  appeal — [Reporter.] 


WILLIAM  BAER,  Eespondent,  v.  J.  H.  MITCHELL^ 

Appellant 

PBOiassoBT  NoTB— Makes  or.  What  Ck)N6TiTUTS8. — Whi&n  a  third  per* 
son  writes  his  name  in  blank  on  the  back  of  a  non-negotiable  nota 
before  the  same  is  delivered  to  the  payee,  he  becomes  liable  as  a 
maker  of  the  note,  and  the  payee  may  write  over  such  signatim  a 
promise  to  pay  the  money  named  within  to  the  payee. 

Appeat,  from  Mjiltnomah  County. 

This  is  an  action  against  one  Silvers  and  J.  H.  Mitchell, 
the  appellant,  upon  a  promissory  note.  The  note  is  as  fol- 
lows: 

'Tortland,  Septemher  11, 1878. 

''One  year  after  date,  for  value  received,  I  promise  to  pay 
William  Barr  six  thousand  one  hundred  and  sixty-five  dollan 
and  fifty  cents  in  United  States  gold  coin,  with  interest  from 
date  at  eight  per  cent  per  annum.    Interest  payable  in  like 
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gold  coin.    I  reaeire  the  right  to  use  the  said  money  one  or 
two  jears'longer  if  I  see  fit. 

"C.  S.  SiLVEBS." 

It  is  alleged  on  the  part  of  the  respondent  that  before  the 
delivery  of  the  note  to  him,  Mitchell  indorsed  it  by  writing 
his  name  on  its  back;  that  Silvers  elected  to  keep  said  money 
until  the  full  period  of  three  years  from  the  date  of  the  note; 
that  the  note  was  presented  to  Silvers  for  payment  on  the 
fourteenth  of  September,  1876,  and  notice  of  demand  and 
non-payment  given  to  Mitchell. 

Silvers  did  not  appear  in  the  action.  The  appellant,  Mit- 
chell, answered,  denying  that  he  indorsed  the  note,  or  wrote 
his  name  on  the  back  thereof  before  the  delivery  to  respond- 
ent, and  alleging  that  he  did  write  his  name  upon  the  back  of 
said  note,  but  not  until  long  after  it  had  been  executed  by 
Silvers  and  by  him  delivered  to  respondent^  and  not  until 
long  after  the  money  for  which  said  not^e  was  given,  and 
which  was  the  sole  consideration  thereof,  had  been  delivered  to 
Silvers  by  respondent.  That  such  writing  of  his  name  on 
said  note  and  said  alleged  indorsement  by  him,  Mitchell,  was 
virithout  any  consideration  whatever,  and  was  not  a  promise 
otherwise  than  for  the  payment  of  the  debt  of  another,  and 
that  no  note  or  memorandum  in  writing  expressing  a  consid- 
eration had  been  subscribed  by  him ;  and  further,  that  no  no- 
tice of  the  non-payment  of  the  note  was  given  to  him,  Mit- 
chell, within  a  reasonable  time  after  the  making  of  the  note, 
nor  at  all  until  the  twenty-fifth  day  of  September,  1876 ;  nor 
was  the  same  known  to  him,  Mitchell,  until  that  data 

The  respondent  in  reply,  all^s  that  on  the  date  the  note 
'was  given,  Silvers  was  indebted  to  respondent  in  the  sum  of 
six  thousand  one  hundred  and  sixty-five  dollars  and  fifty 
cents  in  United  States  gold  coin,  which  was  due;  that  said 
money  was  worth  at  the  time  one  per  cent  a  month  interest 
and  the  note  was  made  and  delivered  for  the  purpose  of  pro- 
curing an  extension  of  the  time  for  paying  the  said  debt  due 
from  Silvers  to  the  respondent 

The  jury  found  for  the  plaintiff  the  sum  of  seven  thou- 
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Band  five  hundred  and  ninety  dollars  and  fourteen  cents  gold 
coin, 

A  motion  for  a  new  trial  was  overruled,  and  on  August  30, 
1877,  judgment  was  entered  in  accordance  witt  the  verdict, 
against  both  defendants,  for  the  sum  of  seven  thousand  five 
hundred  and  ninety  dollars  and  fourteen  cents,  and  sev^teen 
dollars  and  twenty-five  cents  costs  and  disbursements,  from 
which  judgment  this  appeal  is  taken. 

Dolph,  Bronaugh,  and  Dolph  <£  Simon,  for  appellant : 

At  most,  Mitchell's  liability  did  not  exceed  that  of  a  guar^ 
antor,  and  if  he  was  liable  to  that  extent  he  has  been  disr 
charged  by  the  delay  and  neglect  of  Barr  in  demanding  pay- 
ment of  Silvers,  and  notifying  him,  Mitchell  of  nonpayment. 
The  best  modem  authority  as  settled  by  the  highest  courts  of 
the  greatest  commercial  states  of  this  Union,  favors  the  aboli- 
tion of  many  former  distinctions,  and  the  reduction  of  the 
liability  of  all  persons  who  indorse  any  note  in  bank  to  the 
common  standard  of  responsibility  of  indorsers  technically 
so-called. 

Parsons,  in  his  work  on  Notes  and  Bills,  vol.  2,  p.  119, 
120,  says:  "There  is  much  diversity  of  opinion  among  the 
courts  of  the  different  states  as  to  the  nature  of  the  contract 
to  be  implied  from  the  blank  indorsement  of  one  not  a  party 
to  the  bill  or  note  when  the  paper  is  negotiable,  and  the  in- 
dorsement is  made  before  its  delivery  to  the  payee.  In  some 
states  one  indorsing  in  such  manner  is  prima  facie  regarded 
as  a  guarantor,  in  others  as  an  indorser,  and  in  others  as  a 
joint  promisor  or  surety.  But  in  most  of  the  states  the  effect 
of  such  an  indorsement  is  held  to  depend  upon  the  intention 
of  the  parties  which  may  be  ascertained  by  parol  evidence.  In 
Massachusetts,  however,  the  presumption  is  said  to  be  con- 
clusive that  the  party  indorsing  in  this  manner  intends  to  be- 
come liable  as  an  original  promisor."  The  same  author  says 
(p.  123)  :,  "In  New  York  the  later  cases  seem  to  go  to  the  ex- 
tent of  holding  that  as  a  party  indorsing  in  blank  is  condus- 
ively  presumed  to  be  liable  only  as  an  indorser  in  the  full 
legal  sense  of  the  term,  and,  whatever  may  have  been  the  in- 
tent, his  engagement  can  not  be  controverted  into  a  guaranty. 
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or  any  other  or  different  contract  whatever."  (Cottrell  v. 
Conklin,  4  Duer,  50;  Covlier  v.  Richifiiond,  69  N.  Y.  481.) 

On  the  qeustion  of  notice  to  a  guarantor,  Parsons  says: 
''But,  on  the  other  hand,  he  may,  having  shown  a  considera- 
tion, hold  the  guarantor,  without  proof  of  preflenteaent  or  de- 
mand or  notice,  unless  die  guarantor  can  show  negligence  in 
the  holder,  and  actual  loss  sustained  by  the  guarantor  from 
the  want  of  such  presentment,  demand  or  notica"  Such  we 
take  to  be  the  decided  weight  of  authority,  although  the  cita- 
tions in  onr  notes  will  show  that  the  authorities  are  not  in 
harmony  on  this  point  (2  Par.  on  Notes  and  Bills,  187, 
138,  and  note  c ;  Moahley  v.  Biggs,  19  Johns.  09 ;  Kiee  v. 
Tiffi,  1  Cowen,  98;  19  Wend.  302;  WhiUon  v.  Hears,  11 
Met  568;  Oamage  v.  Hutchins,  23  Maine,  565;  Lewis  v, 
Brewster,  2  McLean,  21 ;  Id.  669.) 

In  Ohio  the  distinction  taken  between  the  liability  of  ao- 
commodation  indorsers  of  negotiable  and  non-negotiable  pa- 
per is,  that  the  former  are  liable  as  joint  makers,  while  the 
latter  are  liable  only  as  guarantors  and  are  held  entitled 
to  notice  of  non-payment  by  the  maker.  Of  the  first 
class  are  the  cases  of  Bright  v.  Carpenter,  9  Ohio,  139 ;  Rob- 
inson V.  AbeU,  17  Id.  36;  Oale  v.  Van  Arman,  18  Id.  336. 

In  Missouri,  Delaware,  Vermont,  North  Carolina,  Minne^ 
sota,  Rhode  Island  and  Pennsylvania  an  accommodation  in- 
dorser  is  held  liable  as  maker,  regardless  of  the  character  of 
the  note  as  to  n^otiability,  while  in  Illinois  and  Kansas  his 
liability  is  said  to  be  that  of  a  guarantor.  (60  Mo.  297 ;  4 
Houst  (Del.)  284;  41  Vt  471;  63  K  C.  191;  11  Minn. 
410;  40  Pa.  278;  51  HI.  434;  2  Kansas,  496.) 

In  California  an  accommodation  indorser  before  delivery 
of  a  note,  whether  negotiable  or  otherwise,  is  held  to  be  liable 
only  as  a  guarantor  and  to  be  entitled  to  demand  and  notice 
as  an  indorser.  (Brady  v.  Reynolds,  13  Cal.  31 ;  Reeves  v. 
Howe,  16  Id.  152;  Ford  v.  Hendricks,  34  Id.  673;  Jones  v. 
Goodwin,  89  Id.  493.) 

Now,  it  is  an  almost  universal  rule  that  if  A.,  by  letter  to 
B.,  agrees  to  become  responsible  as  guarantor  for  C,  pro- 
vided B.  shall  give  him  credit,  the  liability  of  A.  ddes  not 
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attach  if  the  credit  be  given,  nnlesa  he  be  duly  notified  of  the 
acceptable  of  his  guaranty. 

Why  should  not  the  same  rule  be  applied  here  ?  So  far  as 
the  extension  of  time  on  this  note  beyond  the  date  when  it  be- 
came due  on  its  face  is  concerned^  Mitchell's  part  of  that  con* 
tract  did  not  amount  to  more  than  a  letter  of  credit,  saying  to 
Barr  if  you  choose  to  extend  time  to  Silvers  for  ''one  or  two 
years  longer/'  after  this  note  falls  due,  I  guarantee  the  pay- 
ment of  the  note.  Whether  Barr  would  elect  so  to  do,  Mit- 
chell could  no  more  know  what  Barr  might  elect  to  do  than  in 
ordinary  cases  where  a  letter  of  credit  is  given  by  A.  to  C,  ad- 
dressed to  B.,  by  which  A.  agrees  to  guarantee  the  payment 
for  goods  if  B.  will  furnish  them  to  C,  can  A.  know  what  B. 
might  decide  to  do.  In  eadi  case  the  matter  is  prospective, 
contingent  and  dependent  upon  the  choice  of  the  party  to 
wh(xn  the  guarantee  is  tendered.  Why  then  should  Mitchell's 
liability  be  different  or  greater  when  he  said  to  Barr,  if  you 
choose  to  lend  tihis  sum,  six  thousand  one  hundred  and  sixty- 
five  dollars  and  fifty  cents,  to  Silvers,  for  one  or  two  years 
longer  after  September  11,  1874, 1  guarantee  its  payment  by 
him,  than  would  his  liability  have  been  if  instead  he  had  said 
to  Barr  if  you  choose,  on  September  11,  1874,  to  sell  Silvers 
a  bill  of  goods  of  the  value  of  six  thousand  dollars,  I  guar- 
antee that  he  will  pay  for  them  in  one  or  two  years  there- 
after. 

Yet,  as  above  stated,  the  authorities  are  almost  uniform  in 
holding  that  in  the  latter  case  no  liability  would  attach  to 
Mitchell  if  the  goods  were  sold  by  Barr  to  Silvers  on  the  faith 
of  such  letter,  unless  Mitchell  were  duly  notified  that  his 
guarantee  had  been  accepted.  {Douglass  v.  Reynolds,  7 
Peters,  113 ;  Clark  v.  Russell,  7  Cranch,  69,  92 ;  Adams  v. 
Janes,  12  Peters,  497 ;  Rapelye  v.  Bailey,  3  Conn.  438 ;  Craft 
V.  Isham,  13  Id.  28 ;  Cakes  v.  Weller,  13  Vt  106 ;  Mussey  v, 
Rayner,  22  Pick.  223 ;  Taylor  v.  Wetmore,  10  Ohio,  490 ; 
Rankin  v.  Childs,  9  Mo.  674;  Howe  v.  Nickels,  22  Me.  175.) 

Silvers  did  not  contract  that  he  would  keep  the  money  one 
or  two  years  longer  after  this  note  became  due,  and  much  less 
can  it  be  said  that  there  was  any  contract  on  Barr's  part  to 
permit  him  so  to  do.    The  whole  matter  was  left  in  unoer- 
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taintj.  Mitchell  had  the  right  to  suppose  the  note  had  been 
paid  by  Silvers  at  maturity,  unless  he  were,  within  a  reason* 
able  time  thereafter  notified  to  the  contrary  by  the  holder* 

But  if  Mitchell  should  be  regarded  as  a  maker  and  joint 
promisor  with  Silvers  in  the  execution  of  this  note  originally, 
what  was  his  position  after  September  11,  1874,  according  to 
the  terms  of  his  contract  and  the  allegations  of  the  complaint  t 
As  already  remarked,  there  was  no  contract  between  Barr  and 
Silvers  that  the  latter  would  use,  or  that  the  former  would 
permit  him  to  use  the  money  after  the  note  should  become 
due.  There  must  be  mutuality  in  all  agreements  to  render 
them  binding.  Barr  was  not  bound  by  that  memorandum  to 
allow  Silvers  the  use  of  the  money  longer  than  the  note  should 
fall  due,  because  Silvers  was  not  bound  to  keep  it  longer.  If, 
when  this  note  became  due,  September  11,  1874,  Barr  chose 
to  consent  with  Silvers,  either  by  express  or  implied  agree- 
ment, that  the  latter  might  use  the  money  "one  or  two  years 
longer,"  this  was  a  new  agreement  to  which  Mitchell  was  not 
a  party,  and  the  substitution  of  this  arrangement  for  the  con- 
tract created  by  the  note,  entirely  released  Mitchell  from  all 
liability  for  the  money.  If  it  should  be  answered  that  Mit- 
chell, by  his  indorsement  contracted  with  reference  to  the  con- 
tingency that  such  further  arrangement  might  be  concluded 
between  Silvers  and  Barr,  at  the  maturity  of  this  note,  we 
reply  that  such  fact  did  not  make  him  a  party  to  the  new  ar- 
rangement when  perfected.  This- was  not  a  mere  extension  of 
time  for  the  payment  of  the  money  by  virtue  of  simple  for- 
bearance on  the  part  of  the  payee  toward  the  maker. 

Suppose  that  Mitchell  and  Silvers  had  appeared  as  joint 
makers  of  this  note  upon  its  face,  and  the  memorandum  con- 
tained in  the  note  had  read  "we  reserve  the  right  to  use  the 
money  one  or  two  years  longer  if  we  see  fit;"  and  when  the 
note  fell  due  Barr  had  contracted  with  Silvers  to  allow  him 
to  use  the  naoney  for  the  further  two  years,  without  Mitchell's 
knowledge  or  consent,  would  not  the  latter  have  been  thereby 
released  ?  It  certainly  would  seem  so.  And  is  not  the  case 
at  bar  stronger  in  point  of  reason  for  Mitchell's  release  than 
such  supposed  case  ? 
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Gatlin,  KiUin  &  Nicholas,  and  Thayer  &  WtUiaims,  attor- 
neys for  plaintiff : 

The  contract  of  indorsement  can  not  be  entered  into  in  case 
of  a  non-negotiable  note.  (2  Pars,  on  Bills  and  Promissory 
Notes,  125 ;  Griswold  v.  Slocum,  10  Barb.  402 ;  Haughton  v. 
Ely,  26  Wis.  181.) 

By  signing  his  name  on  the  back  of  such  a  note,  Mitchell 
evidently  contemplated  some  liability.  He  signed  for  a  pur- 
pose ;  a  purpose  was  accomplished.  Contracts  will  be  held  to 
mean  something  if  possible.  The  authorities  hold  that  such 
signing  is  an  absolute  guaranty  that  the  moijey  will  be  paid  at 
all  events,  or  an  original  promise  to  pay.  The  majority  of 
them  hold  that  he  is  an  original  promisor  or  jointmaker;  all 
holding  that  he  is  not  entitled  to  demand  and  notice.  (Pars, 
on  Bills  and  Notes,  125 ;  Edwards  on  Bills  and  Notes,  167, 
230,  273,  649 ;  Story  on  Bills  and  Notes,  sees.  60,  202 ; 
Josselyn  v,  Ames,  3  Mass.  274 ;  Seymour  v.  Van  Slyck,  8 
Wend.  405,  408,  422 ;  Oriswold  v.  Slocum,  10  Barb.  402 ; 
Richard  v.  Warring,  40  N.  Y.  (1  Keys)  576 ;  Cromwell  v. 
Hewitt,  Id.  (1  Hand.)  491 ;  Long  v.  S.  and  H.,  3  Iowa,  266 ; 
Wilson  V.  R.  and  V.,  Id.  450 ;  Hall  v.  Monohan,  6  Id.  216 ; 
Houghton  v.  Ely,  7  Am.  62,  64;  2  Hill,  83.) 

He  is  held  liable  as  a  maker  or  guarantor.  There  can  be 
but  one  acceptor ;  a  second  acceptor  is  regarded  as  a  guaran- 
tor of  the  acceptor.  He  guarantees  payment  to  the  payee,  and 
him  only.  (Pars,  on  Notes  and  Bills,  125.)  The  indorsing 
of  a  non-negotiable  bill  is  equivalent  to  drawing  a  bill  against 
the  drawee  in  favor  of  the  indorsee.  (Story  on  Bills,  sec. 
60.)    He  is  treated  as  a  new  drawer.    (Id.  sec  202.) 

In  Josselyn  v.  Ames,  3  Mass.  274,  the  holder  of  a  non-ne 
gotiable  note  had  written  a  guaranty  over  the  indorsement 
The  court  allowed  that  to  be  erased  and  a  promise  to  pay  writ 
ten  over  it. 

In  Seymour  v.  Van  Slyck,  8  Wend.  422,  it  was  held  to  bi 
a  direct  and  positive  undertaking  to  pay  the  note,  and  not  a 


Jan.  1879]  Babs  v.  Mitcheli^.  858 

conditional  one  to  pay  if  the  maker  does  not^  upon  demand 
after  notice. 

In  Oriswold  v.  Slocum,  10  Barb.  402,  the  defendant  had 
indorsed  a  non-negotiable  note  as  security  before  delivery. 
He  ^2A  held  liable  as  maker  or  guarantor,  and  that  demand 
and  notice  were  not  necessary. 

In  Long  v.  Smyser  and  Hawthorne,  3  Iowa,  266,  it  was 
held  that  the  holder  of  such  paper  may  write  over  the  indorse- 
ment a  waiver  of  demand  and  notice.  He  may  sue  without 
first  demanding  payment  of  the  maker,  and  without  notice  of 
non-payment  to  the  indorser. 

In  Wilson  v.  Ralph  and  Van  Schaickj  3  Iowa,  450,  it  is 
held  that  such  indorser  is  liable  to  suit  without  demand  upon 
the  maker  and  notice  of  non-payment. 

In  Hall  V.  Monahan,  6  Iowa,  216,  it  is  held  not  necessary 
for  the  plaintifF  to  show  diligence ;  and  the  want  thereof  is  no 
defense.  The  indorser  stands  in  the  relation  of  princip«d,  and 
not  surety. 

In  Richards  v.  Waring,  40  N".  T.  576,  the  action  was  upon 
a  note,  of  which  the  following  is  a  copy: 

"One  year  after  date  we  promise  to  pay  Plat  Richards 
eight  hundred  dollars,  with  interest,  value  received. 

"James  E.  Waebino. 
"James  B.  Chapman. 

"Amsterdam,  April  1, 1857.'' 

Signed  on  the  back  "Geo.  O.  Warring." 

It  was  found  by  the  referee  that  Geo.  O.  Warring  signed 
his  name  on  the  back  of  the  note  before  it  was  delivered  to 
to  Plat  Richards.  Held,  that  Geo.  O.  Warring  was  a  maker 
of  the  note,  an  original  party  to  the  instrument  A  writing 
is  presumed  to  be  truly  dated.  (Code  of  Civil  Procedure,  sec. 
766.)  And  that  a  promissory  note  or  bill  of  exchange  was 
given  or  endorsed  for  a  suflBcient  consideration.  (Id.)  It 
is  to  be  presumed  that  the  signature  was  appended  to  a  paper 
at  the  date  thereof.  In  Kamm  v.  Holland,  2  Or*  59,  it  is 
held  that  courts  of  this  state  will  follow  the  New  York  rule 
in  commercial  matters.  The  surrender  of  an  old  note,  satis- 
faction of  an  old  debt  or  forbearance  to  sue,  is  a  valuable  oon- 
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sideratibn.     (Story  on  Bills  and  Kotes,  sec.  183;  1  P«xb(»s. 

on  Bills  and  Notes^  175 ;  3  Mass.  274.) 

'         '      '     .     •  I  f 

By  the  Court,  Boisb,  J, : 

The  first  material  matter  to  be  decided  in  coming  to  a 
proper  understanding  of  this  cause  is  to  determine  the  nature 
of  the  written  instrument  on  which  this  action  is  founded.  It. 
is  c<mtended  by  the  appellant  that  the  words  in  this  instru- 
ment, "I  reserve  the  right  to  use  the  said  money  one  or  two 
years  longer  if  I  see  fit,"  created  as  to  Mitchell  a  contingent 
liability,  and  was  not  a  part  of  the  note,  but  was  an  addition 
thereto  in  the  nature  of  a  letter  of  credit  Our  construction 
of  this  instrument  is  that  it  is  a  non-negotiable  promiasoiy 
note,  due  three  years  from  date  with  the  right  in  the  maker  to 
pay  the  same  at  the  expiration  of  any  time  after  one  year  from 
the  date.  This  construction  must  dispose  of  all  the  numerous 
questions  raised  in  the  case,  except  one  which  is :  What  is  the 
liability  of  a  person,  other  than  the  payee  who  writes  his 
name  on  the  back  of  a  non-negotiable  note  before  the  same  is 
delivered  to  the  payee?  Is  he  a  maker,  a  guarantor,  or  an 
indorser,  and  is  he  entitled  to  demand  and  notice  of  non-pay- 
ment in  order  to  fix  his  liability  ?  In  the  case  of  Kamm  v. 
Holland,  2  Or.  59,  this  court  decided  that  one  who  writes  his 
name  on  the  back  of  a  negotiable  note  before  delivery  is  to  be 
treated  as  an  indorser  and  is  entitled  to  demand  and  notice. 
In  that  case  it  was  contended  that  Holland,  who  had  written 
his  name  on  the  note  before  it  was  delivered,  was  a  maker  and 
not  an  indorser,  and  many  respectable  authorities  were  cited 
to  support  this  position*  In  deciding  the  case  the  court  say : 
''We  might  decide  the  question  either  way,  and  have  an 
abundance  of  authority  for  so  doing.''  In  that  case  the  court 
followed  the  rule  as  established  in  the  state  of  New  York. 
But  in  that  state  a  different  rule  is  established  as  to  the  lia- 
bility of  one  who  thus  puts  his  name  on  a  non-negotiable  note, 
and  he  is  not  entitled  to  demand  and  notice,  but  is  held  liable 
as  a  maker  or  guarantor.  (Oriswold  et  al.  v.  Slocum,  10  Barb. 
402.) 

In  Story  on  Promissory  Notefl^  the  general  role  is  laid 
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down  that  ndiere  one  makes  a  blank  ind<mement  on  a  non- 
negotiable  note  at  the  time  the  note  is  made,  such  indonier  i» 
liable  as  an  original  promisor  or  maker  of  the  note^  and  the 
payee  is  at  liberty  to  write  over  the  blank  signature  the 
words:  ^7or  value  received  I  promise  to  pay  the  money 
within  named^'  to  B.,  the  payee.  This  would  in  effeet  make 
him  liable  as  maker.  This  is  also  the  rule  as  stated  in  Par* 
sons  on  Notes  and  Bills,  vol.  2,  p.  125,  ^ere  the  author  says: 
^In  those  states  wheie  the  rule  is  adopted  that  a  ^third  per- 
son' indorsing. paper  m  blank  before  delivery  of  it  to  th4 
payee,  is  liable  as  an  indocser  only.  It  is  not  applied  in  case 
the  paper  be  not  negotiable^  inasmuch  as  a  legal  indora^nent 
can  only  be  made  on  negotiable  paper;  but  an  indorser  in 
such  case  is  held  liable  as  a  maker  or  grantor,''  and  in  &ach  a 
case  is  not  entiUed  to  demand  and  notice.  We  think  the  mle 
is^  as  established  by  the  authorities,  that  when  a  person  writes 
his  name  in  blank  on  the  back  of  a  n<m-n^otiable  note,  before 
the  same  is  delivered  to  the  payee  he  is  liable  as  a  maker. 
There  was  no  error  in  the  trial  of  this  cause  in  the  circuit 
courts  and  the  judgment  will  be  affirmed  with  costs. 


JAMES  M.  MOORE,  Respondent,  v.  THE  WILLA- 
METTE TRANSPORTATION  AND  LOCKS  COM- 
PANY, Appellant 

KiPABiAN  KiGHTS — ^EzTEND  LXtkballt  INTO  Stbeam. — ^Rocks  And  shoalfl 
lying  along  the  margins  of  navigable  riven,  above  tide-water,  belong 
to  the  riparian  owner.  Riparian  rights  extend  laterally  from  the 
shore,  and  not  up  or  down  the  stream. 

Ikconsistent  Defenses  in  beal  Actions. — In  a  real  action  the  defend- 
ant may  plead  as  a  defense  that  he  is  the  owner  in  fee  of  the  prem- 
isea,  and,  also,  that  the  ownership  la  in  some  person  other  than 
himself  or  the  plaintiff. 

Appeal  from  Clackamas  County. 

The  respondent  brought  this  action  to  recover  the  posses* 
aion  of  the  undivided  seven  fifteenths  of  the  tract  of  land  de- 
scribed in  the  complaint 
'   The  appellant  seits  up  three  defenses; 
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1.  That  it  is  the  owner  in  feendrnple  of  the  premises  and 
of  eveiy  portion  thereof* 

2.  That  appellant  is  the  owner  in  fee-simple  of  the  nndi- 
vided  one  third  of  one  fourth,  and  William  P.  Ddiand  is  the 
owner  in  fee^imple  of  the  undivided  one  third  of  one  fourth, 
and  James  K.  Kelley  is  the  owner  in  fee-simple  of  the  un- 
divided one  third  of  one  fourth  of  the  whole  of  said  premises, 
being  the  whole  of  the  interest  whieh  the  said  James  M. 
Moore  had  in  said  premises,  between  the  eleventh  day  of 
March,  1861,  and  tSie  sixth  day  of  August^  1870. 

8,     A  plea  of  the  statute  of  limitations. 
Additional  facts  are  stated  in  the  opinion; 

Hill,  Durham  and  Thompson,  for  appellant 

W.  Carey  Johnson  and  E.  L.  Eastham,  for  respondent* 

« 

By  the  Oourt,  Boiss^  J. : 

The  property  in  dispute  is  a  reef  of  ro<^,  on  which  the 
breakwater  of  the  appellant  is  built,  which  extends  up  the 
river  from  the  island  just  above  the  falls  of  the  Willamette 
river  at  what  is  known  as  Linn  city ;  which  breakwater 
serves  to  turn  water  to  the  locks  of  the  appellant  The  evi- 
dence tends  to  show  that  there  is  at  ordinary  stages  of 
water  in  the  river  a  ehannel  between  this  reef  and  the  ehore^ 
and  also  a  channel  between  the  reef  and  the  island  owned 
by  the  appellant  This  island  is  owned  by  appellant,  and 
daimed  by  it  through  mesne  conveyances  from  Sobert 
Mioore,  the  ancestor  of  the  respondent,  who  received  the 
patent  embracing  this  island  from  the  United  states,  and 
consequently  both  parties  claim  title  from  this  common 
source.  The  deed  to  the  premises,  including  this  island,  does 
not  include  this  reef  of  rocks.  But  the  appellant  claims  that 
it  is  appurtenant  to  the  island.  The  circuit  court  held  that 
these  rocks  in  the  river  were  appurtenant  to  the  main  land, 
and  that  riparian  rights  extend  laterally,  and  not  up  the 
river.  This  view  is  correct,  and  accords  with  the  opinion 
of  this  court,  as  expressed  in  the  case  of  MintO'  v.  Delany, 
decided  at  this  term^  where  it  is  held  that  the  mtTf  and 
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not  the  meander  UzLe,  ig  the  boundary  of  land^  laying  along 
the  Willamette  river,  and  that  accretions  formed  on  the  ahore 
by  the  gradual  leeeding  of  the  water  belong  to  the  ri- 
parian owner.  The  evidence  shows  that  this  reef  of  rocks 
is  near  the  shore »  and  at  low  water  oan  be  approached  £n»n 
the  shore,  and  the  riparian  owner  would  have  to  pass  it  to 
reach  the  river  channel  of  the  sti^eam.  In  all  such  cases  the 
lands  and  rocks  along  the  shore  belong  to  the  owner  of  the 
adjoining  land. 

Another  question  in  this  case  arises  on  that  part  of  the 
appellant's  separate  answer  whidi  alleges  that  defendant  is 
the  owner  in  fee-simple  of  the  undivided  one  third  of  one 
fourth,  and  William  P.  Doland  is  the  owner  in  fee-simple 
of  the  undivided  one  third  of  one  fourth,  and  James  EL 
Kelley  is  the  owner  in  fee-simple  of  the  undivided  one  third 
of  one  fourth  of  the  whole  of  said  premises,  being  the  whole 
of  the  interest  which  the  said  James  M.  Moore  had  in  said 
premises,  between,  the  eleventh  day  of  March,  1861,  and  the 
sixth  day  of  August,  1870. 

It  appears  from  the  documentary  evidence  before  »the  court 
which  was  used  on  the  trial  in  the  court  below,  that  Eelley, 
Doland  and  D.  P.  Thompson  were  the  owners  in  common  of 
three  fifteenths  of  this  property,  and  that  before  the  bringing 
of  this  action,  Thompson  had  sold  his  interest  to  the  appel- 
lant, who  held  the  same  at  the  commencement  of  this  action, 
and  that  said  Kelley  and  Doland  were  each  still  holding  one 
fifteenth.  The  court  withdrew  the  evidence  of  the  ownership 
of  Kelley  and  Deland  from  the  consideration  of  the  jury, 
and  charged  the  jury,  that  the  plaintiff,  James  M.  Moore,  wag 
entitled  to  recover  of  the  defendant  whatever  interest  Kelley 
and  Doland  held  in  the  land. 

To  this  ruling  of  the  court  the  appellant  excepted.  The 
legality  of  this  ruling  must  be  determined  fay  the  construc- 
tion to  be  given  to  section  316  of  the  code,  where  it  is  pro- 
vided :  '^The  defendant  shall  not  be  allowed  to  give  in 
evidence  any  estate  in  himself  or  another  in  the  property, 
or  any  license  or  right  to  the  possession  thereof,  unless  the 
same  be  pleaded  in  his  answer.  If  so  pleaded,  the  nature 
and  duration  of  such  estate    or   license  or  right  to  the  pes- 
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aession  shall  be  set  forth  with  the  certainty  and  particolarity 
required  in  a  complaint.''  These  are  all  substantive,  sepa- 
rate defenses,  and  if  one  is  pleaded  it  must  be  pleaded  sepa- 
rately. 

A  defendant  under  the  code,  section  73,  may  plead  any 
or  aU  of  them  in  the  same  answer.  It  is  claimed  by  counsel 
for  the  respondent,  that  the  appellant  having  plead  that  he 
was  the  owner  of  the  entire  estate,  can  not  also  plead  that 
he  is  the  owner  of  one  undivided  part  thereof,  and  Kellej 
and  Doland  owners  also.  That  the  two  pleas  are  incon- 
sistent It  is  true  that  both  pleas  can  not  be  literally  true^ 
neither  is  it  true  in  a  case  of  slander,  where  the  defendant 
alleges  that  he  never  spoke  the  def amatoiy  words,  and  that 
the  words  alleged  to  be  spoken  are  true.  But  this  is  now 
allowed,  and  such  apparently  inconsistent  pleading  is  cer- 
tainly as  proper  in  defenses  in  real  actions  as  in  cases  of 
torts.  A  defendant  may  be  mistaken  as  to  his  legal  tide, 
and  if  that  fails  he  may  maintain  his  possession  by  any  of  the 
separate  defenses  named  in  the  statute. 

It  is  also  daimed  that  if  this  defense  is  available,  in  or- 
der for  the  appellant  to  avail  hiniself  of  it,  it  must  show  that 
it  has  possession  under  some  lease  or  license  from  Kelley  and 
Doland.  If  the  defense  that  the  title  and  ri^t  of  possession 
are  in  another  person  than  the  respondent  or  appellant  is  a 
substantive  defense^  it  can  be  proved  to  defeat  the  right  of  the 
plaintiff  to  recover,  who  in  ejectment  must  recover  on  the 
strength  of  his  own  title.  Whatever  defeats  his  right  to  poe> 
session,  defeats  the  action.  It  is  also  further  daimed  that 
the  appellant  is  not  injured  by  this  judgment,  for  appellant 
is  not  thereby  deprived  of  his  interest  in  the  property. 

If  connected  with  this  action  there  was  a  daim  for  mesne 
profits,  the  appellant  would  be  liable  to  pay  to  the  respond- 
«nt  the  rents  and  profits  of  the  two  fifteenths  whidi  belong 
to  Kelly  and  Doland,  and  prima  facie  as  the  judgment  now 
stands  sudi  rents  and  profits  belong  to  respondent  as 
against  appellant  for  the  judgment,  that  he  is  the  owner 
and  entitled  to  the  possession  of  these  two  fifteenths  carries 
with  it  the  rents  and  profits  if  demanded.     If  the  appellant 
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was  now-  aued  by  the  respondent  for  these  mesne  profits,  we 
do  not  decide  whether  or  not  appellant  might  show  as  a  par- 
tial defense  this  estate  of  Kelley  and  Dbland.  Let  that  be 
as  it  may,  this  judgment  establishes  a  wrong  proportion  of 
ownership  as  between  the  respondent  and  appellant,  and  is 
oertainly  as  much  injury  to  appellant  as  it  would  have  been 
had  appellant  plead  ownership  of  the  whole  property  in  an- 
other and  been  denied  by  the  court  the  right  to  prove  it 

We  think  the  appellant  in  this  case  should  have  been  al- 
lowed to  prove  the  alleged  ownership  of  Kelley  and  Doland, 
^nd  that  the  holding  and  instruction  of  the  circuit  court  was 
error. 

The  judgment  of  the  circuit  court  is  reversed,  and  a  new 
trial  ordered. 


JAMES  M;  MOOEE,  Plaintiff  and  Appellant,  v.  THE 
WILLAMETTE  TRANSPOKTATION  AND  LOCKS 
COMPAmr,  Defendant  and  Kespondent 

TBOBA3M  OF  WILLS— rPcniiON  v<».— A  petition  praying  the  probate  of 
a  will  under  the  provisionB  of  statutes  of  Oregon  Territoiy,  in 
1857,  will  not  be  held  defective,  if  it  appear  from  the  petition^  ' 
affidavit  of  the  subscribing  witnesses  to  the  will  and  the  will  itself, 
all  taken  together,  that  the  testator  was  a  resident  of  the  isountj 
at  the  time  of  his  death,  and  that  the  probate  court  had  jurisdio* 
tion  of  the  caae. 

Idbm — ^VEatFiGATiON — Waiveb  OF  Objectioit. — ^A  petition  to  the  probate 
court  for  the  appointment  of  an  administrator  de  bonis  non  which 
is  not  verified  is  not,  therefore,  void,  and  if  no  objection  is  taken 
to  it  by  motion  to  strike  out  or  otherwiie,  any  objection  to  it  for 
want  of  verification  will  be  waived. 

PrrmoN — ^Filing,  what  Constitutes. — A  petition   which    is   marked 

*  filed  in  the  usual  form  by  the  clerk,  but  which  is  found  in  the 
records  of  the  eourt^  and  has  been  acted  on  by  the  court,  will  be 
deemed  to  have  been  filed  imless  the  contrary  is  made  to  appear. 

Sbxbxff'S'Dsxd — ^Who  must  Execute. — A  sheriff's  deed  may  be  exe- 
cuted by  the  sheriff  who  is  in  office  at  the  time  the  deed  is  due, 
after  the  time  of  redemption  has  expired. 

G0BPOBA.TION — ^PowxB  OF  STOCKHOii>EBS. — ^The  Stockholders  of  a  oorpora- 
tiom  may  authorize  and  direct  the  sale  of  the  property  of  the  cor^ 
poration  on  its  dissolution,  and  direct  the  manner  in  which  the  sale 
shall  be  made. 

iBBic— <I)EBD  OF  Ck>NVETANci^  WHEN  SUFFICIENT. — The  deed  of  a  oorporsr 
tion  sealed  with  its  seal  and  subscribed  by  its  president  and  seen- 


860  MooBE  V.  Willamette  T.  &  L.  Oo.  [7  Or^gcm 

tary.,  dedarmg  that  th^  subscribe  it  for  tha  oorponiloiiy  will  oon- 
Te7  the  title  to  the  land  described  in  iU 

Appeal  from  Clackamas  County. 

This  is  an  action  by  the  appellant  for  the  recovery  of  cer- 
tain lands  occupied  by  part  of  the  canal  and  locks  around 
the  Willamette  Falls,  opposite  Oregon  city,  in  Cladcamas 
county,  he  claiming  the  undivided  seven  fifteenths  thereof. 
The  land  in  dispute  is  a  part  of  the  donation  daim  of  Bobert 
Moore,  deceased,  the  father  of  the  appellant  It  is  claimed 
by  the  appellant  that  the  said  Bobert  disposed  of  the  land 
in  dispute  by  his  will  so  that  one  fifth  was  given  to  his  son, 
Bobert  M.  Moore ;  and  one  fifth  to  his  daughter,  Jane  Faint- 
er; one  fifth  to  his  daughter,  Margaret  Mildred  Moore;  one 
fifth  to  his  grandson,  Bobert  Moore,  junior,  son  of  the  plain- 
tiff ;  and  one  fifth  to  B,  C.  Crawford,  trustee^  with  power  to 
sell  after  ten  years  from  the  death  of  said  Bobert  Moore. 
Bobert  Moore,  junior,  died  intestate  and  unmarried  and 
without  issue  before  May,  1869;  Margaret  Mildred  Moore 
died  in  February,  1871,  intestate,  without  issue  and  a  feme- 
sole.  B.  C.  Crawford,  trustee,  sold  and  conveyed  his  one  fifth 
to  plaintiff  in  1878,  before  the  commencement  of  this  action. 
The  appellant  claims  that  he  acquired  one  fifteenth  of  the 
property  through  Margaret  Mildred  Moore,  and  three  fif-- 
teenths  through  Bobert  Moore,  junior,  by  descent,  and  three 
fifteenths  from  Crawford,  trustee. 

It  is  claimed  on  the  part  of  the  respondents: 
1.  T£at  in  September,  1857,  the  will  of  Bobert  Moor^ 
deceased,  was  admitted  to  probate;  that  thereafter  the  ex- 
ecutors in  the  will  were  removed,  and  George  A.  Pease  wa» 
appointed  administrator  de  boms  non,  with  the  will  annexed ; 
that  Pease  duly  sold  the  land  in  dispute  at  administrator^B 
sale,  to  pay  the  debts  of  the  estate  and  the  expenses  of  admin- 
istration ;  that  James  M.  Moore,  the  appellant  became  the 
purchaser  thereof  at  such  administrator's  sale ;  that  the  in- 
terest of  Moore  thus  acquired,  passed  one  third  to  one  W. 
P.  Dolan,  and  .two  thirds  to  the  respondent,  throu^  an 
execution  sale  against  the   appellant  to  D.    P.  Thompeon, 
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James  K.  Kelley  and  Dolan,  and  by  mesne  conveyances  from 
Ejelley  and  Thompson  to  the  respondent 

2.  That  the  land  was^  in  a  proper  prooeeding,  bought  by 
the  Willamette  Falls  Canal  and  Locks  Company,  the  grantor 
of  the  respondent  against  Pease  and  the  heirs  and  devisees 
of  Bobert  Moore,  deceased,  duly  appropriated  to  the  use  of 
such  corporation  by  a  judgment  of  the  circuit  court  for  Clack- 
amas county. 

Moore  executed  a  deed  to  Pease,  notwithstanding  the  judg- 
ment-lien, on  the  day  succeeding  the  coi^veyance  by  Pease,  as 
administrator  to  him.  Pease  was  therefore  made  a  party  in 
the  proceedings  to  condemn. 

Upon  the  trial,  Moore  objected  to  proof  of  the  probate  of 
the  will  in  1857,  relied  upon  by  respondent^  upon  the  ground 
that  the  county  court  had  no  jurisdiction  in  the  matter  of  the 
probate ;  to  proof  of  the  conveyance  to  Kelley,  Thompson  and 
Dolan,  under  the  execution  sale,  on  the  ground  that  the  deed 
offered  in  proof  was  not  executed  by  the  sheriff,  who  made  the 
sale ;  to  proof  of  the  condemnation  of  the  land,  by  judgment 
of  the  circuit  court,  on  the  ground  that  such  court  had  no  ju- 
risdiction as  to  Margaret  Mildred,  or  Robert  junior,  and  to 
proof  of  the  conveyance  to  the  respondent  by  the  Willamette 
Falls  Canal  and  Locks  Company,  on  the  ground  that  the  di- 
rectors of  such  corporation  were  not  authorized  to  execute 
such  deed.  The  point  of  these  objections  is  more  particu- 
larly stated  in  the  briefs  and  argument  of  counsel,  and  in  the 
opinion. 

The  evidence  objected  to  was  admitted,  and  the  respond- 
ent had  judgment,  from  which  this  appeal  is  taken. 

W.  Carey  Johnson  and  E.  L.  Easthajn,,  for  appellants : 

To  establish  title  under  the  probate  proceedings,  the  re- 
spondent offered  in  evidence  a  paper,  which  purports  to  be 
a  petition  for  probate,  signed  by  the  executors  named  in  the 
will  of  Moore,  deceased,  dated  September  4,  1857,  and  hav- 
ing no  marks  of  filing  upon  it.  They  also  offered  the  affidavit 
of  Charles  Pope  and  James  K.  Kelley,  of  September  6,  1857, 
to  the  effect  that  they  were  subscribing  witnesses  to  the  will, 
and  saw  the  deceased  sign  the  will,  etc 
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The  first  of  these  papers  purports  to  have  been  made  be- 
fore the  state  of  Oregon* was  admitted  into  the  Union;  the 
other  after  the  admission  into  the  Union.  The  plaintiff 
contended  below^  and  still  contends,  tiiat  neither  of  these 
papers  was  sufficient  to  give  the  probate  or  connty  court 
jurisdiction  of  the  subject-matter,  or  of  the  persons  of  the 
heirs,  so  as  to  support  the  subsequent  proceedings  relating 
to  the  proof  of  Moore's  will,  and  the  sale  of  land  to  pay  his 
debts.  At  the  time  the  first  petition  is  dated,  probate 
courts  were  not  courts  of  general  jurisdiction ;  and  jurisdic- 
tion must  affirmatively  appear,  or  the  subsequent  proceed- 
ings are  to  be  held  void.  The  subsequent  unverified 
statement  of  J.  M.  Moore,  asking  for  the  appointment  of 
an  administrator,  did  not  give  the  county  court  any  juris- 
diction ;  and  the  court  erred  in  admitting  record  of  what 
the  county  court  did  in  relation  to  the  land  sale,  after  it 
affirmatively  appeared  that  the  county  court  had  no  jurisdic- 
tion of  the  subject-matter. 

jN'o  presumption  obtains  in  favor  of  the  proceedings  of  a 
court  of  limited  or  inferior  jurisdiction,  and  recitals  in 
journal  of  proceedings  of  courts  of  general  jurisdiction 
which  are  disputed  by  other  parts  of  the  record,  are  not  to 
be*  upheld  by  any  presumptions;  and  no  prestunption  ob- 
tains until  after  the  court  is  shown  to  have  jurisdiction  of 
the  subject-matter,  by  petition  or  pleading  good  on  demur- 
rer. {Fish  V.  Kellogg,  3  Or.  603 ;  Tusiin  v.  Chunt,  4  Id. 
305 ;  GUmore  v.  Taylor  (c6  Phillips,  5  Id.  89 ;  Rorer  on 
Judicial  Sales,  sees.  71,  73 ;  Whitney  v.  Porter,  23  111.  448 ; 
Freeman  on  Judgments,  sees.  116,  117.) 

The  record  shows  that  the  will  was  admitted,  to  probate 
June  19,  1877,  upon  petition  of  the  Willamette  Falls  Canal 
and  Locks  Co. 

The  respondent  ofFeied  the  deed  from  the  Willamette  Falls 
Canal  and  Locks  Co.,  which  was  admitted.  It  ought  to 
have  been  excluded  for  the  reason  that  it  is  not  signed  by  the 
corporation.     (Mis.  Laws,  p.  628,  sec  19.) 

The  officers  of  the  corporation  were  not  authorized  by 
the  directors  to  make  the  deed,  and  the  vote  of  stockholders 
could  not  so  authorize  them.       (Angell  &  Ames  on  Corpw, 


Jan.  1879]  Moobe  v.  WiiiLambttb  T.  &  L.  Co.  363. 

0 

sec.  221 ;  Bank  of  U.  S.  v.  Dandridge,  12  Wheat.  113 ;  Union 
T.  Corporation  v.  Jenkins,  1  Cai. ;  Commonwealth  v,  8t. 
Marys  Church,  6  S.  &  R  508;  2  Ciish.  337.) 

Hon.  M.  P.  Deady,  United  States  District  Judge  for  Ore- 
gon, in  a  case  lately  tried  before  him,  held  that  a  corporation 
was  not  dissolved  by  vote  of  the  stockholders,  but  all  they 
could  do  was  to  authorize  the  directors  to  do  certain  acts  men- 
tioned in  section  19  above  cited.  (Angell  &  Ames  on  Corp., 
sec  221,  and  cases  before  cited.) 

The  defendant  also  introduced,  against  the  plaintiflPs  ob- 
jection, a  sheriff^s  deed  made  by  Arthur  Warner,  sheriff, 
pursuant  to  a  sale  made  by  John  Myers,  a  former  sheriff. 
Upon  this  point.  Judge  Deady  also  made  a  late  decision  hold- 
ing with  us.  We  refer  to  Oregon  Code,  section  986,  p.  308. 
(Allen  V.  Trimble,  4  Bibb,  Ky. ;  Tuttle  v.  Jackson,  6  Wend. 
224.) 

The  last  legislative  assembly  plainly  recognized  it  to  be 
the  law  that  the  sheriff  who  makes  the  sale  shall  make  the 
deed,  by  enacting  that  hereafter  the  deed  may  be  made  other- 
wise in  certain  cases.     (Session  Laws,  1878,  p.  99.) 

If  the  proceeding  to  appropriate  the  land  in  question  was 
a  proceeding  against  the  owners  of  the  land,  the  court  did 
not  have  jurisdiction  of  Margaret  Mildred,  or  Robert,  junior, 
under  whom  plaintiff  claims,  and  no  judgment  was  ever 
entered  against  any  of  the  owners,  and  no  compensation  was 
ever  paid  them.  Pease,  the  only  one  paid,  had  no  interest. 
The  judgment  appropriating  was  therefore- void.  (Const  of 
Oregon,  art.  1,  sec  18.)  If  it  was  a  proceeding  against  the 
land,  it  was  necessary  to  take  actual  custody  of  the  land,  and 
put  it  under  the  control  of  the  court,  in  order  to  bind  the 
owners.  (Wharton  Confl.  of  Laws,  sec  829;  Pennoyer  v. 
Neff,  5  Otto ;  Story  Confl.  of  Laws,  Chap.  2 ;  Coolers  Const 
Lim.  402-5.) 

The  findings  of  the  Court  are  insuflBcient  to  sustain  the 
judgment  If  a  jury  had  made  the  same  findings  of  fact, 
the  court  could  not  have  entered  the  judgment.  There  is 
no  finding  of  the  rights  of  the  parties^  either  plaintiff  or  de- 
fendant. 
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HUl,  Durham  and  Thompson,  for  respondent: 

The  will  of  Robert  Moore,  deceased,  was  admitted  to  pro- 
bate  tinder  an  act  of  the  legislative  assembly  of  Oregon  Ter- 
ritory, passed  December  15,  1863.    (Laws  of  1855,  p.  384.) 

Section  17  of  said  act  is  bb  follows:  "When  any  will  is 
exhibited  to  be  proven,  the  court  may  immediately  receive 
the  proof  and  grant  a  certificate  of  probate ;  or,  if  such  will 
be  rejected,  grant  a  certificate  of  rejection."  A  part  of  the 
jurisdiction  of  the  probate  court  was  to  take  the  proof  of 
wills,  and  the  statute  provides  the  manner  in  which  the  proof 
shall  be  taken  and  the  proceedings  by  which  the  matter  is 
to  be  brought  before  the  court.  No  petition  or  other  state- 
ment was  required ;  but,  says  the  ^statute,  "when  any  will  is 
exhibited  to  be  proven,  the  court  may  immediately  receive  the 
proof  and  grant  a  certificate."  The  exhibition  of  the  will 
to  the  court  was  the  proceeding  which  gave  the.  court  juris^ 
diction  of  the  subject-matter  and  authorized  it  to  proceed  to 
probate  the  will.     (2  How.  340;  2  Wall.  210.) 

The  deed  recites  the  record  of  a  meeting  of  the  stockholders 
of  the  W.  F.  C.  &  L.  Co.,  called  for  the  purpose  of  author- 
izing the  disposition  of  all  its  property,  and  also  sets  out  in 
full  a  resolution  authorizing  the  sale  of  the  property  of  the 
corporation  and  the  execution  of  deeds  for  that  purpose.  It 
will  be  observed  that  this  meeting  of  the  stockholders  was 
held  for  the  purpose  of  transferring  all  the  property,  real  and 
personal,  of  the  corporation.  Such  action  could  only  be  taken 
by  the  stockholders  under  the  statute,  and  not  by  the  directors. 
(Mis.  Laws,  528.) 

But  the  deed  being  regularly  executed,  it  will  be  presimied 
that  it  was  done  by  authority  of  the  directors,  if  such  au- 
thority is  necessary  to  the  validity  of  the  conveyance.  {Chaur 
quette  v.  Barada,  28  Mo.  491;  Flint  v.  Clinton  Co.  12  N, 
H.  480 ;  Bowen  v.  I.  P.  C,  6  Bosw.  245.) 

But  we  think  that  as  the  whole  power  of  disposing  of  the 
property  of  the  corporation,  is  vested  in  the  stockholders 
whenever  that  power  is  to  be  exercised  in  disposing  of  all 
the  property  and  settling  the  business,  such  stockholders 
may  authorize  the  sale,  and  such  sale  may  be  made  by  any 
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one  duly  antliorized  as  the  agent  of  the  corporation  for  that 
,  purpose.  In  this  case,  Bernard  Goldsmith  was  the  agent  an* 
thorized  to  make  the  sale^  and  the  deed  duows  that  it  was 
so  made  hy  him,  and  that  the  oprporation  by  its  proper  offi- 
oers  and  tmder  its  s^  executed  the  conveyance. 

The  general  rule  is,  that  a  corporation  may,  unless  prvAib- 
it^  by  its  charter,  appoint  any  person  an  f^ent  for  the  pur* 
pose  of  transferring  or  disposing  of  its  property,  and  no  offi- 
cer of  the  corporation  possesses  such  exclusive  power,  unless 
the  same  is  conferred  by  charter.  (Mitchell  v.  Deeds,  49 
HI.  416;  1  Amer.  Cor.  Cas.  461.) 

It  is  objected  that  the  judgment-roll  in  the  proceedings  to 
condemn  this  land  was  not  admissible.  The  statute  provides: 
'That  the  cemplaint  ediall  describe  the  land  sought  to  be  ap- 
propriated with  convenient  certainty.  If  the  defendant,  or 
either  of  several  defendants,  is  a  non-i^sident  of  this  state, 
or  is  unkaowin,  service  of  ibe  summons  may  be.  made  by  pub- 
lication, as  in  ordinary  cases."  (General  Laws  of  Oregon, 
p.  534^  sec  43.) 

All  things  required  by  the  statute  w^re  regularly  done, 
And  Margaretta  Ml  Moore,  like  all  unknown  owners,  was 
brought  b^ore  the  court  It  ought  to  be  remembered  that 
the  proceeding  to  condemn  land  is  not  a  proceeding  in  which 
it  is  sought  to  obtain  a  personal  judgment  against  the  defend- 
ants, but  is  directed  against  the  land,  is  in  rem,  and  no  notice 
to  the  owner  is  required,  unless  the  statute  provides  for  it, 
and  then  notice  need  be  given  only  in  the  manner  required 
by  law. 

The  appellant  insists  that  under  section  986  of  the  code, 
authorizing  the  former  sheriff  to  complete  the  execution  of 
all  final  process  which  he  has  begun  to  execute,  the  deed 
made  by  the  actual  or  present  sheriff  is  made  by  an  incompe- 
tent grantor.  The  able  judge  who  tried  this  cause  below,  has 
uniformly  held  that  the  execution  of  a  sheriff's  deed  was  no 
part  of  the  completion  of  'final  process  where  execution 
had  been  begun;  was,  in  fact,  no  part  of  a  final  process  at 
alL 

The  diffeoBBce  in  opinion  between  the  two  courts  has 
necessitated  the  procuring  of   deeds  t>y   purohas^  at  ex- 
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ecation  sale  where  deeds  ootild  not  be  made  during  the  tenn 
of  the  officer  making  the  sale,  from  the  former  sheriff  and 
the  sheriff  in  office  at  the  date  of  the  deed. 

On  principle,  as  well  as  puUic  policy,  we  submit  the  ml* 
ing  of  the  court  below  should  be  sustained.  The  office  of 
sheriff  is  never  vacant;  like  the  king,  the  office  never  diea. 
The  deed  derives  its  validity  from  the  <^Ge  rather  than  the 
person  of  the  man  who  made  it;  the  sheriff  can  always  be 
found ;  in  short,  every  consideration  of  conveni^ioe  and  eer* 
tainty  is  in  favor  of  the  rule  we  contend  for. 

By  the  Court,  Boisb,  J. : 

It  seems,  from  the  statement  of  the  case  above  set  f orth, 
that  the  appellant  is  the  owner  of  the  land  in  dispute  as 
claimed,  unless  he  has  been  divested  thereof  by  legal  pro- 
ceedings, which  have  been  prosecuted  against  the  estate  of  his 
father,  Bobert  Moore,  and  against  himself,  which  proceed- 
ings are  set  forth  in  the  foregoing  statement,  and  the  deter- 
mination of  the  rights  of  the  parties  in  this  case  must  depend 
on  the  construction  to  be  given  to  these  proceedings.  It  is 
also  claimed  that  though  these  legal  proceedings  are  correct^ 
that  still  the  deed  from  the  Willamette  Falls  and  Locks  Com- 
pany to  the  defendant  is  not  sufficient  in  form  to  convef  the 
title.  We  will  first  proceed  to  consider  the  proceedings  had 
in  the  probate  court,  which  are  set  out  in  the  record: 

The  first  paper  to  be  considered  is  the  petition  of  D.  J. 
Schnebley  and  others,  requesting  the  probate  court  of  Clack- 
amas county  to  admit  to  probate  the  will  of  Bobert  Moore^ 
the  father  of  the  appellant.  This  paper  is  marked  Exhibit 
F,  and  is  as  follows: 

^'We,  the  undersigned,  having  been  appointed  executors  of 
the  last  will  and  testament  of  Bobert  Moore,  deceased,  re- 
quest that  with  the  view  of  carrying  into  effect  said  will,  letr 
ters  testamentary  be  granted  by  the  honorable  court  in  ao- 
cordance  with  the  provisions  of  the  law. 

(Signed)  ^'D.  J.  Sohnbbubt, 

*^  C.  Cbawfobd, 
'^ J.  T.  Apbsbsov* 
"September  4,  1857.* 
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This  paper  is  not  mAiked  filed^  and  this  is  made  an  fibr 
jection  to  it.  And  it  is  also  objected  to  as  not  showing. that 
the  oonrt  had  jurisdiction  of  the  sixbject-matter  of  the  prov- 
ing of  this  wilL       ' 

As  to  the  first  objection  that  it  has  not  written  on  it  the 
word  filed  by  the  derk,  we  think  that  as  the  paper  is  found 
in  the  possession  of  the  courts  among  the  papers,  of  the 
ease,  and  .is  a  paper  on  which  the  court  apparently,  acted, 
these  facts  prove  prima  fade  that  the  paper  was  properly 
pies^ited  to  the  court,  and  was>  in  fact  filed,  though  not  so 
marked. 

We  will  next  consider  the  other  objection  to  this  paper; 
that  it  does  not  .state  facts  sufficient  to  give  the  co]irt  jurisr 
diction  (at  that  time  the  probate  court  had  jurisdiction)  of 
the  matter  of  the  pmving  of  wills;  and  all  that  was  neces- 
sary in  a  petition  was  to  show  to  the  cotort  that  a  case  of  that 
nature  existed,  and  required  its  action^ 

With  this  petition,  the  will  sought  to  be  proved,  seems, 
from  the  record,  to  have  been  presented,  and  also,  the  affi- 
davit of  Charles  Pope,  junior,  and. James  £.  Kelley,  the  subr 
scribing  witnesses  thereto.  These  accompanying  documei^ts 
showed  that  said  Bobert  Moore  was .  an  inhabitant  of  the^ 
county,  and  that  be  was  dead. 

The  law&  of  the  territory  of  Oregon,  then  in  force,  Stat 
1865,  p.  385,  sees.  15,  16,  17,  provided  as  follows: 
*    Sec.  15.     "The  probate  court  shall  take  proof  of  wills." 

Sec.  16.  "If  the  testator  have  a  mansion-house — a  known 
place  of  abode — in  any  county,  his  will  shall  be  there 
i?rOved.'' 

Sec.  17.  '*When  any  will  is  exhibited  to  be  proven,  the 
county  court  may  immediately  receive  the  proof,  and  grant 
a  certificate  of  probate ;  or  if  such  will  be  rejected,  grant  a 
certificate  of  rejection." 

No  particular  form  of  petition  was  then  necessary  to  in- 
voke the  action  of  the  court  to  the  probate  of  a  will.  All 
that  was  necessary  was  to  exhibit  the  will  for  probate  with 
such  proof  as  showed  that  the  testator  was  deceased,  and 
that  he  had  been,  at    the    time  of  his  death,  a  resident  of 
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the  ooimly*  All  of  these  things  seem  to  have  been  shown 
to  the  court  at  the  time  this  will  was  presented. 

We  think,  therefore,  that  the  probate  oonrt  had  jurisdic- 
tion, and  that  exhibit  T  was  properly  admitted.  After  this 
probate  of  the  will  on  August  4,  1863,  the  appellant  filed  a 
petition,  which  is  marked  exhibit  O,  showing  to  the  said  prc^ 
bate  court  that  two  of  the  executors  of  said  will,  D.  J. 
SchneUey  and  R  C.  Crawford,  had  removed  from  the  state 
of  Or^on,  and  that  the  third,  J.  T.  Apperaon,  had  resigned ; 
and  prayed  that  the  letters  of  said  Crawford  and  Schnebley 
be  revoked,  and  that  a  suitable  person  be  appointed  admin- 
istrator  de  bonis  non,  of  said  estate.  The  prayer  of  which 
petition  was  allowed,  and  George  A.  Pease  was  api>ointed  ad- 
ministrator de  bonis  non. 

It  is  now  claimed  by  the  appellant  that  this  petition  did 
not  give  the  court  jurisdiction  to  act  in  the  pxemises.  This 
last  named  proceeding  was  enacted  while  the  probate  ooart 
was  acting  under  our  present  code  (p^  319,  sees.  1062, 
1063),  where  it  is  provided  tKat  an  application  to  remove  an 
executor  shall  be  by  petition,  and  upon  notice  to  the  executor 
or  administrator,  unless  the  cause  for  removal  be  that  the  ex- 
ecutor has  removed  from  the  state ;  in  which  case  ;no  notice 
is  required.  "No  particular  form  is  required  for  sudi  pe- 
tition, and  all  that  is  necessary  to  be  set  out  in  the  petition 
is  to  call  the  attention  of  the  court  to  the  matter  complained 
of,  and  that  is  done  in  this  case,  and  the  petition  is  sufficient 
in  form  and  substance.  But  it  is  claimed  that  this  petition 
was  not  sworn  to  and  was  therefore  void. 

We  do  not  think  that  the  affidavit  of  a  party  to  the  truth 
of  a  petition  or  pleading  is  requisite  to  give  the  court  juris- 
diction. If  no  objection  is  taken  to  a  petition  or  pleading 
for  want  of  verification,  then  this  defect  is  waived.  Section 
8>1  of  the  code  provides  that  '^A  motion  to  strike  out  a 
pleading  for  want  of  verification  or  subscription  •  »  « 
shall  be  made  within  the  time  for  answering  such  pleading ;'' 
which  plainly  indicates  that  when  such  objection  is  not  made 
the  pleading  will  be  allowed  to  stand  notwithstanding  such 
defect 

These  pleadings  being  found  to  be  sufficient,  it  is  not  con- 
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tended  but  what  the  sale  of  the  property  by  Oeo«  A.  Pease, 
administrator  to  James  ML  Moore,  was  legal  and  in  dne  form 
to  oonvey  the  property  thereby  to  the  appellant,  who  piir- 
chased  at  the  sale. 

We  now  oome  to  consider  the  proceedings  hj  which  the 
Ttespondent  claims  it  obtained  this  title  from  the  appellant, 
Moore.  This  is  first  through  a  judgment  against  him  and 
a  sale  by  the  sheriff  of  the  premises  to  satisfy  such  judgment, 
at  which  sale  B.  P.  Thompson,  J.  EL  Eelley  and  W.  P.  Do* 
land  wexe  purchasers.  The  sheriff's  deed  to  these  parties 
was  offered  in  evidence  to  complete  this  chain  of  title  to  the 
respondents  throng  mesne  conveyances^  and  was  objected  to 
on  the  ground  that  the  said  sheriff's  deed  was  mads  by  Ar» 
tfaur  Warner,  sheriff  of  Clackamas  county,  who  was  not  the 
sheriff  who  made  the  sale,  bat  his  successor.  The  said  former 
sheriff,  John  Myers,  having  gone  out  of  c^ce  before  the  deed 
was  made. 

Appellants  claim  that  under  our  statute,  p.  803,  section 
986,  the  former  sheriff,  who  made  the  sale  was  the  only  o&- 
cer  who  could  make  the  deed* 

This  section  of  the  statute  is  as  follows:  '^The  former 
sheriff  shall  return  all  process,  whether  before  or  after  judg* 
ment  or  decree,  which  he  has  fully  executed,  and  shall  com- 
plete the  execution  of  all  final  process  which  he  has  begun 
to  execute."  Literally  construed  this  section  directs  the 
former  sheriff  to  return  all  process,  the  execution  of  which 
is  complete,  and  which  he  has  stiU  retained  in  his  hands 
when  his  term  expires,  and  in  case  of  final  process  do  all 
official  acts  necessary  to  be  done  before  the  same  can  be  re- 
turned executed.  In  case  of  a  sale  of  real  property  the 
return  is  made  when  the  sheriff  has  made  the  sale  and  re- 
ceived the  money  to  apply  in  satisfaction  of  the  execution. 
If  it  be  sufficient,  he  returns  it  satisfied  and  states  his  doings 
thereon  in  his  return,  but  his  certificate  of  return  does  not 
embrace  the  confirmation  of  sale  and  subsequent  proceed- 
ings which  are  necessary  to  fully  complete  the  transfer  of 
the  property  sold.  When  he  has  made  his  return  he  ha9 
parted  with  the  process  and  has  no  further  conlarol  over  it 
On  this  return  Ihe  plaintiff  in  the  execution  may  joiove  to 
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have  the  sale  confirmed  by  an  order  of  the  ooart.  If  the 
court  orders  a  resale,  a  new  execution  must  issue  -which  will 
recite  such  order,  and  this  new  execution  would  be  directed 
to  the  sheriff  in  office  at  the  time  it  is  issued.  We  can  see 
no  good  reason  why  the  proceedings  concerning  redemption 
and  making  the  sheriff's  deed  should  not  he  conducted  before 
and  performed  by  the  sheriff  who  is  in  office  at  the  time. 
*  Such  a  construction  of  the  statute  will  establish  a  role 
most  convenient  to  the  parties ;  for  the  sheriff  in  office  can  al- 
ways be  found,  as  his  official  duties  require  his  presence  in  the 
county,  while  the  former  sheriff  may  die,  be  disqualified  or 
remove  from  the  county,  and  render  proceedings  before  him 
impracticable.  We  think  this  statute  was  not  intended  to 
extend  the  office  of  the  former  sheriff  beyond  the  time  when 
he  returned  the  process  into  court,  and  that  then  he  ceased  to 
have  control  over  it.  The  appellant's  counsel  have  referre J 
to  the  case  of  Anthony  v.  Wesstl,  9  CaL,  as  supporting  this 
view  of  the  case,  and  Drum  v.  Boring,  8  Id.  and  also  to  the 
cases  of  Allen  v.  TrimSble^,  4  Bibb,  21,  and  Tuttle  v.  Jackson, 
6  Wendell,  224.  The  California  cases  are  on  a  statute  lik» 
ourB  in  many  of  its  provisions,  but  it  does' not  contain  section 
293  of  our  statute  on  the  subject  of  confirmation  of  the  sale 
of  real  property,  or  any  section  with  like  provisions.  By  the 
statute  of  California,  the  proceedings  on  the  sale  remain  in 
the  hands  of  the  sheriff  until  the  making  of  the  deed,  and  are 
not  returned  to  the  court  for  the  purpose  of  its  action  on  the 
regularity  of  the  sale,  and  the  ordering  a  resale  in  case  of  ir> 
regularity,  and  therefore  the  authority  is  not  in  point  under 
our  statute. 

In  the  other  cases  cited  by  counsel,  the  decisions  are 
placed  on  the  doctrine  of  the  common  law  whane  executions 
were  only  levied  on  personal  property  of  which  the  officer 
took  possession  and  in  which  he  had  a  special  property  by 
virtue  of  his-  levy.  The  same  rule  was  extended  to  real 
estate,  and  the  officer  having  possession  by  virtue  of  the 
levy  on  the  property  must  deliver  it  to  complete  the  sale, 
and  the  giving  the  deed  was  necessary  to  convey  the  title. 
But  under  our  statute  the  possession  passes  to  the  pur- 
diaser  by  virtue  of    the    isertificate^  and    an  order  of  the 
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ooiut  ooBfirming  the  sak  is  a  neoe^ary  step  in  conyeying  title 
nnder  the  sale.  This  order  is  to  be  had  pn  the  motion  of  the 
plaintiff  in  the  executiony  and  is  in  no  way  under  the  control 
of  the  sheriff.  And  there  is  no  good  reasoTi  in  theoiy  for 
holding  that  the  sheriff  has  not  parted  with  all  the  interest 
he  acquired  in  the  property  by  virtue  of  the  levy  when  h^ 
exeseuted  his  certificate  of  sale  to  the  purchasers  at  the  execur 
tion  sale.  On  a  careful  examination  of  the  authorities  w^ 
find  that  the  rule  has  been  adopted  in  many  of  the  states  that 
the  suooesscMr  of  the  sheriff — :that  ifl|  the  sheriff  who  is  in  ofr 
fioe  when  the  deed  is  made-r-is  the  proper  person  to  execute 
.the-  deed.  In  Jackson  v.  Woodward,  29  Maine^  266,  it  is 
laid  down  as  a  general  rule  that  seisin  must  be  shown  in  the 
purchasers^  by  the  return  of  the  executiAn,  find  it  is  on  this 
question  that  the  court  is  to  pass  when  the  order  is  made  cour 
firming  the  sale.  And  the  title  is  complete  in  equity  in  the 
purchasers  from  the  time  he  receives  the  certificate  of  sale, 
if  the  return  is  regular,  and  can  only  be  defeated  by  a  redemp- 
tion, and  the  deed  when  executed  relates  back  to. the  time  of 
the  sale.  The  rule  that  the  successor  to  the  sheriff  who  made 
the  sale  may  execute  the  sheriff's  deed  is  recogoized  in  Freir 
well  V.  Morrow,  7  Geo.  264;  Presoott  v.  Evarts,  4  Wis.  314, 
and  in  Oonger  v.  Converse,  9  Iowa  654.  In  the  last  case  the 
court,  in  deciding  the  question,  say:  ^^That  the  fact  thaj;  the 
certificate  and  deed  were  signed  by  different  persons  was  no 
ground  for  exduding  the  certificate.  The  sheriff  in  office  at 
the  time  the  certificate  is  produced  and  the  deed  demanded, 
is  the  proper  officer  to  make  the  deed,  and  not  the  one  who 
made  the  sale  and  whose  term  of  office  has  expired.  The 
term  sheriff  applies  to  the  office  and  not  to  the  person."  We 
think  therefore  that  the  sheriff's  deed  was  properly  admitted. 
It  is  also  claimed  by  the  appellant  that  the  deed  from 
the  Willamette  Falls  Canal  and  Locks  Ciompany  to  the  Wil- 
lamette Transportation  and  Locks  Company  is  not  sufficient 
in  form  to  convey  the  titie  to  this  property  to  the  respond- 
ent This  deed  recites  that  at  a  m,eeting  of  the  stockhol4- 
ers  of  the  Willamette  Falls   Canal    and    Locks  Caoapany^ 


872  Mboss  v.  Willamette  T.  &  L.  Co.    [7  Oregon 

^called  for  the  purpoee,  among  other  thingB,  of  authoriziiig 
the  dispoeition  of  its  property/'  the  following  reeolnticm  waa 
duly  passed :  ^'Eesolved,  That  Bernard  Goldsmith,  the  pres- 
ident of  the  Willamette  Falls  Canal  and  Locks  Company, 
be  and  hereby  is  authorized  and  directed  to  sell  to  the  Wil- 
lamette Transportation  and  Lo<^  Company  all  the  prop- 
erty, both  real  and  personal,  of  said  Willamette  Falls  Canal 
and  Locks  Company  upon  such  terms  and  conditions  aa  he 
may  think  expedient ;  and  said  Bernard  Goldsmith  is  farther 
authorized  and  directed  to  make,  execute  and  d^Ter 
all  deeds  and  writings  necessary  and  conyenient  tor 
the  due  and  proper  conTeyance  and  transfer  of  said 
property.     ♦    ♦    •    '^ 

This  recital  is  sufficient  in  form  and  substance  to  vest  Gold- 
smith with  authority  to  transfer  the  property,  provided  the 
stockholders  could  delegate  such  power  to  him.  The  appel- 
lant claims  that  power  to  sell  the  property  was  in  the  direc- 
tors, and  not  in  the  stoddioldeiB.  Tlie  proper  solution  of 
this  question  must  depend  on  tiie  oonstructicm  of  sections  9 
and  19  of  the  act  of  the  legislature  legulating  the  fonnation 
of  private  corporations.  The  statute  (p.  624,  sea  9)  pro- 
vides that  ^^From  the  first  meeting  of  the  directors,  the  pow- 
ers vested  in  the  corporation  are  exercised  by  them  or  by  their 
officers  or  agents  under  their  direction,  except  as  odierwise 
specially  provided  in  this  chapter." 

Section  19  provides  that  the  stoddiolders,  at  a  meeting 
called  for  that  purpose,  '^may  authorize  the  dissolution  of 
such  corporation,  and  the  settling  of  its  business,  and  dis- 
posing of  its  property,  and  dividing  its  capital  stock  in  any 
manner  it  may  see  proper.  The  resolution  of  the  stock 
holders  above  quoted  directs  the  disposition  of  all  its  prop- 
erty, and  we  must  infer  frcmi  its  terms  that  it  was  a  part  of 
proceedings  dissolving  the  corporation  and  providing  for 
settling  its  business,  and,  as  the  statute  provides,  that  the 
stockholders  by  vote  shall  direct  the  winding  up  of  its 
affairs  in  any  manner  it  may  see  proper.  The  stockholders, 
and  not  the  directors,  have  the  power  to  direct  the  manner 
in  which  its  property  shall  be  disposed  of;  and  there  is  no 
conflict  in  the  provisions  of  these  sections^  for  the  diiectois 
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exercise  the  powers  of  the  corporation  in  eases  where  the  law 
does  not  otherwise  provide.  Section  19  has  provided  that 
the  stockholders  hy  their  vote  shall  coatrol  the  final  disposi- 
tion of  the  property  of  the  corporation.  It  is  also  claimed 
hy  appellant  that  this  deed  is  not  properly  executed.  The 
form  of  the  attestation  is: 

**In  witness  whereof  the  said  party  of  the  first  part  (the 
Willamette  Falls  Canal  and  Locks  Co.)  has  caused  its  cor- 
porate seal  to  be  hereto  attached  and  affixed^  and  these  pres- 
ents  to  be  subscribed  by  the  president  and  secretary  of  said 
party  of  the  first  part,  this  eighth  day  of  March,  1876. 

"B.  Goldsmith.       [seal.] 

^Tresident  of  the  Willamette  Falls  Canal  and  Locks  Ca 

''John  Mebkzok.     [seal.] 

"Secretary  of  the  Willamette  Falls  Canal  anid  Locks  Co. 

Witnesses.       [seal  of  cobpobation.] 

Though  the  usual  form  of  executing  a  conveyance  of  land 
by  a  corporation  is  to  sign  the  name  of  the  corporation  by  the 
president  and  secretary,  and  affixing  the  seal  of  the  corpo- 
ration, yet  the  form  of  execution  here  used  is  often  adopted 
and  has  often  been  held  sufficient.  (Angell  and  Ames  on 
Corp.,  sec.  226,  and  authorities  there  stated.)  We  think  the 
deed  was  properly  admitted.  This  view  of  this  part  of  the 
case  renders  it  unnecessary  to  inquire  into  the  proceeding 
condemning  the  land  for  the  use  of  the  corporation  to  build 
thereon  their  canal  and  locks,  which  was  relied  on  in  the  cir- 
cuit court  by  the  respondent  as  a  defense.  We  will  not>  there- 
fore, examine  the  various  objections  which  have  been  made 
by  the  appellant  to  this  proceeding,  for  we  think  the  judg- 
ment of  the  circuit  court  should  be  affirmed  for  the  reasons 
stated  above. 
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♦LEONA  KAY  GILMORE,  an  infant,  by  WILLIAM  R 
GILMORE,  her  guardian  ad  litem,  Respondent,  v. 
HIRAM  C.  BURCH,  Appellant 

UiTDiTX  IiCFLUENCE — BuBDEN  OT  PBOOF. — Where  one  occupies  a  oonflden- 
tial  or  fiduciary  relation  to  another,  as  that  of  guardian  and  ward» 
attorney  and  client,  or  the  like,  where  the  donee  or  grantee  is  sup- 
posed to  exercise  an  unusual  or  c<Hnmanding  influence  over  the 
grantor,  courts  of  equity  will  set  aside  the  conveyance,  unless  the 
grantee  can  show  that  the  transaction  was  fair  and  without  fraud 
or  undue  influence. 

iDBic — \[askulge  GoNisAcr,  TBANSAOTKHia  agi'WJBBH  Pabtibs  TO.— The 
influence  of  a  man  oyer  a  woman  to  whom  he  is  engaged  to  be  mar- 
ried, is  presumed  to  be  so  great,  that  in  transactions  between  them 
the  court  will  look  with  great  vigilance  at  the  circumstances  and 
situation  of  the  parties,  and  will  not  only  consider  the  influence 
which  the  intended  husband,  either  by  soothing  or  violence,  may 
have  used,  but  require  satisfactory  evidence  that  it  has  not  been 
used. 

CuBTBST  Attaches  to  Equitable  Estate. — Where  by  a  decree  in  equity 
a  deed  executed  before  marriage  of  the  -wife's  land  to  the  husbead 
is  set  aside,  the  original  estate  as  between  the  parties  is  restored. 
The  husband's  right  by  the  curtesy  will  not  be  effected  by  the  con- 
veyance curtesy  attaches  to  an  equitable  as  well  as  to  a  legal 
estate. 

Rkuef — Pbayed  jge, — ^The  court  in  a  proper  case  will  grant  such  re- 
lief as  a  party  is  in  equity  and  good  conscience  entitled  to,  whether 
such  relief  has  been  prayed  for  or  not. 

Appeal  from  Yamhill  County.  The  facts  are  stated  in  the 
opinion. 

J.  A.  StrcUton  and  Bonham  idc  Ramsey,  for  appellants: 

Undue  influence,  to  avoid  a  deed  or  a  will,  must  be  of  such 
a  nature  as  to  deprive  the  grantor,  or  testator,  of  free  agency 
and  render  his  act  obviously  more  the  offspring  of  the  will  of 
others  than  his  own.  If  it  was  obtained  by  honest  means, 
by  acts  of  kindness,  attention  and  persuasion,  even  if  there 
had  been  no  consideration,  it  could  not  be  set  aside.  There 
must  be  aflSrmative  evidence  of  facts  from  which  such  in- 
fluence is  to  be  inferred.  It  is  not  sufScient  to  show  that  the 
party  benefited  had  the  motive  and  opportunity  to  exert  such 
influence.  There  must  be  evidence  that  he  did  exert  it. 
{Rutherford  v,  Morris,  77  111.  397 ;  Cudney  v.  Cudney,  68 
N.  Y.  148.) 

*  See  83  Am.  Rep.  710. 
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The  testimony  of  medical  experts  as  to  the  mental  con- 
dition of  a  person  is  the  weakest  and  most  mtsatisf  actory 
kind  of  evidence.  (Rutherford  v.  Morris,  77  HL  397 ;  1 
Wharton  &  SteUe^s  Medical  Jurisprudence,  8  ed.,  sees.  293, 
294,  295,  296  and  296  (a.) ;  1  Bedfield  on  Wills.) 

The  testimony  shows  that  the  defendant  paid  her  in  cash 
three  hundred  dollars;  that  he  released  debts  she  owed  him 
and  paid  various  debts  for  her  use  and  benefit,  amounting 
in  all  to'  about  one  thousand  four  hundred  dollars.  Mar^ 
riage  is  not  only  a  valuable  consideration ;  but  it  is  the  high- 
est consideration  known  to  the  law.  This  proposition  is  well 
established.  (Bonser  v.  MiUer,  5  Or.  110.)  The  payment 
of  the  mortgage  alone  was  a  su£Scient  consideration  to  sup- 
port the  deed  even  against  oreditorB.  {Miles  v.  Miles, 
6  Or.  266.) 

It  is  an  elementaiy  principle  of  the  law  of  evidence  that 
fraud  will  not  be  presumed,  and  that  a  court  of  equity  will 
not  rescind  or  reform  a  deed  of  conveyance  for  fraud  or  mis^ 
take  unless  the  fraud  or  mistake  be  proved  beyond  a  reason- 
able doubt  (Lewis  v.  Lewis,  4  Or.  177 ;  Newsome  v.  Oreenr 
ydood.  Id.  119 ;  2  Id.  290 ;  72  Pa.  St  257.)  It  is  the  duty  of 
'  the  court  to  siistain  the  fairness  of  the  transaction  unless  the 
fraud  be  clearly  proved.  (Husford  v.  Homed,  6  Or. 
862.) 

It  may  be  claimed  that  the  executioii  of  the  deed  in  ques- 
tion should  be  scrutinized  doeely,  because  the  relation  of  in- 
tended husband  and  wife  existed  between  the  parties.  We  do 
not  admit  that  such  a  principle  of  law  exists;  but  if  it  did, 
it  could  not  he  invoked  here,  because  the  agreement  to  marry 
and  to  make  the  deed  were  made  at  the  same  time  and  consti- 
tute but  one  agreement  This  principle  might  possibly  be 
invoked  as  to  any  new  transaction  occurring  after  the  relation 
was  created.  If  the  deed  was  obtained  by  frauds  then  it  was 
voidable  and  the  grantee  is  held  in  equity  to  be  the  trustee  of 
the  grantor,  and  the  equitable  estate  would  remain  in 
her.  (Hill  on  Trustees,  144 ;  1  Story's  Eq.  Jur.,  sec  1195, 
1265.) 

In  this  country,  under  statutes  like  ours,  seisin  in  law  is 
sufficient  to  entitle  a  husband  to  curtesy.    (4  Kent's  Com. 
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29,  80 ;  6  Cowen,  494 ;  88  Me.  866 ;  8  Jones  (K  C.) ,  297 ;  24 
Miss.  261 ;  28  Mo.  112 ;  6  Ohio,  St  807 ;  Davis  v.  Mason,  1 
Peters,  505.) 

A  husband  is  entitled  to  curtesy  in  his  wife's  equitable 
estates  and  uses.  (1  Bish.  on  Law  of  Married  Women,  sec 
506;  4  Kent's  Com.  22,  80;  Tyler  on  Coverture,  416,  417.) 
An  ^'equitable  seisin"  is  sufficient  to  support  curtesy  in  an 
equity  or  a  use.  (1  Bish.  en  Law  of  Married  Women,  sec 
506.)  Our  statute  does  not  require  the  wife  to  be  seised 
alone,  but  speaks  of  ^'tbe  husband  and  wife  being  seised  in 
her  right."  If  the  deed  was  fraudulent  they  were  so  seised. 
In  that  event  the  equitable  estate  never  passed  out  of  her, 
and,  he  being  her  trustee,  his  possession  would  be  sufficiently 
her  possession  to  make  them  both  seised  in  her  right  It  is 
one  of  the  primaiy  maxims  of  equity  jurisprudence  that  be 
"who  seeks  equity  must  do  equity."  Hence,  when  courts  of 
equity  rescind  deeds  of  conveyance  for  fraud  or  mistake,  they 
always  do  so  on  condition  that  the  grantor,  or  his  or  her  suc- 
cessor or  heir,  will  refund  to  the  grantee  the  consideration 
paid  for  the  deed,  that  the  parties  may  be  placed  in 
statu  qux>.  (Kerr  on  Fraud  and  Mistake,  848-6;  Harding 
V.  Handy,  11  Wheat  108 ;  18  How.  (U.  S.)  280 ;  28  IlL  456 ; 
10  Ohio,  148 ;  1  Freeman,  Ch.  86 ;  4  Ohio  232 ;  Williard's 
Eq.  808.)  The  right  of  the  grantee  to  show  the  true  consider- 
ation for  the  making  of  the  deed,  especially  where  fraud  ie 
charged,  is  well  settled  by  modem  decisions.  (6  Wend.  860 ; 
88N.  Y.  268;28Cal.  472.) 

It  is  not  necessary  that  the  answer  should  pray  for  any 
kind  of  relief,  because,  if  the  allegations  of  the  complaint 
are  not  sustained  by  proof,  the  court  will  dismiss  the  same, 
and  if  the  deed  should  be  set  aside  the  court  would  grant  the 
defendant  whatever  relief  he  is  entitled  to  in  equity  and  good 
conscience.    (4  Or.  1 ;  6  Id.  284;  Civ.  Code,  sees.  241,  889.) 

Knight  <&  Lord,  and  Lawson  &  SeMbrede,  for  respondent: 

The  principle  upon  which  courts  of  equity  have  set  aside 
instruments  executed  between  persons  occupying  fiduciaiy 
and  confidential  relations,  has  been  ertaided  and  applied 
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"to  all  the  variety  of  relations  in  which  dominion  may  be  ex- 
ercised hy  one  person  over  another."  A  court  of  equity  sub- 
jects to  the  closest  scrutiny  all  transactions  between  persons 
occupying  any  relation  of  confidence  or  trust,  and  if  it  dis- 
cover any  unconscionable  advantage  taken,  or  any  undue  in- 
fluence exercised,  or  the  least  fraud  practiced,  it  will  inter- 
pose and  grant  relief. 

In  some  cases  undue  influence  will  be  presumed  from  the 
nature  of  the  transaction,  in  others  from  the  situation  of  the 

L  parties  themselves.      In  all  cases  the  burden  of  proof  rests 

L  upon  the  party  receiving  the  benefit,  to  show  that  the  trans- 

action was  fair  and  honest.  {Huguenin  v.  Baseley,  14  Ves. 
278,  and  notes  cited  in  3  Leading  Cases  in  Eq.  Ill,  112, 118, 
122 ;  1  Barb.  408 ;  6  K  Y.  268 ;  31  Barb.  9.) 

"The  influence  of  a  man  over  a  woman  to  whom  he  is  en- 
gaged  to  be  married  is  presumed  to  be  so  great,  that  the  court 
will  look  with  great  vigilance  at  the  circumstances  and  sit- 

^  nation  of  the  parties,  and  will  not  only  consider  the  influence 

^  which  the  intended  husband  may  have  used,  but  required  sat- 

isfactory evidence  that  it  has  not  been  used.     (11  Beav.  227 ; 

I  20  Id.  624;  cited  in  3  Leading  Cases  in  Eq.  120.) 

^  In  their  notes  to  Huguenin  v.  Baseley,  3  Leading  Cases  in 

Eq.  139,  the  editors,  after  citing  numerous  authorities,  say: 
*T!t  may,  therefore,  be  laid  down  as  a  general  principle,  that 
inadequacy  of  consideration,  the  presence  of  hard  and  disad- 
vantageous stipulations,  or  the  mere  fact,  that  a  right  or  ad- 
vantage has  been  given  or  conceded  without  an  equivalent  will 
be  a  sufficient  warrant  for  the  interference  of  equity;  when 
the  weakness  of  the  complaint,  or  the  position  held  by  the  re- 
spondent  make  it  the  duty  of  the  one  to  take  that  care  of  the 
other,  which  the  latter  is  unable  to  take  care  of  himself,  al- 

'\  though  there  may  be  no  proof  of  actual  fraud  or  of  the  ex- 

ercise of  imdue  influence."  This  principle  has  been  adopted 
in  this  country.  (16  Mass.  348;  13  111.  242;  1  Ohio  State, 
54;  3  Cow.  637;  10  Mo.  325.) 

This  court  will  not  disturb  the  findings  of  fact  by  the  court 
below  any  more  than  it  would  the  verdict  of  a  jury  upon  a  ' 

^,  mere  difference  of  opinion  as  to  the  weight  of  the  testimony. 

"^  (12  Ohio,  75;  1  Ohio  State,  54.) 
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The  court  below,  by  its  decree,  set  aside  the  deed  made  by 
the  respondent's  mother  to  the  appellant,  and  further  decreed 
curtesy  to  him  in  the  land.  The  court  misapprehending  the 
decision  of  the  Chief  Justice  Kent,  in  Sands  v.  Codwise,  4 
Johns.  598,  supposed  that  the  deed  from  the  respondentia 
mother  to  the  appellant  conveyed  to  him  no  estate  whatever 
in  the  land,  that  it  was  void  ab  initio.  And,  therefore,  the 
respondent's  mother  at  the  time  of  her  marriage  and  during 
her  coverture  was  seised  of  an  estate  of  inheritance. 

In  the  case  of  Sands  v.  Codwise,  the  conveyance  was  made 
to  defraud  creditors,  and  the  chief  justice  very  properly  held, 
under  the  statutes  of  Elizabeth,  the  deed  void  as  to  them. 
There  is  no  anal<^  between  that  case  and  this.  There  is 
'  a  difference  between  a  deed  made  to  defraud  creditors  and  a 
deed  obtained  by  fraud  practiced  on  the  grantor.  In  the  first- 
case,  the  grantor  and  grantee  are  in  pari  delicto,  and  the  gran- 
tee will  hold  as  against  the  grantor ;  but  in  the  last  case,  the 
grantor  is  an  innocent  party,  and  may  •avoid  the  deed  as 
against  the  grantee.  (2  Pick.  194.)  The  deed  made  by  the 
respondent's  mother  was  voidable  only  and  not  void,  and  she 
was,  therefore,  at  no  time  during  coverture,  seised  of  an  es- 
tate of  inheritance  in  the  lands  conveyed  by  that  deecL 
(Somers  v.  Brewer ,  2  Pick.  183,  and  cases  cited.) 

There  is  no  such  thing  as  curtesy  in  an  equitable  estate 
at  common  law.  Courts  of  equity,  it  is  true,  allowed  curtesy 
of  trusts  and  of  other  interests,  which,  although  mere  rights 
in  law  were  deemed  estates  in  equity.  But  of  these  estates, 
courts  of  equity  never  allowed  curtesy,  unless  the  wife,  dur- 
ing coverture,  had  the  use  and  benefit  of  them,  that  is,  en- 
joyed their  rents  and  profits.  (1  Wash,  on  Real  Property, 
130;  1  Pet.  508.) 

In  this  case,  the  respondent's  mother  had  not  even  a  bare 
right  in  law  to  the  land;  her  right  was  in  equity,  and  she 
never  enjoyed  during  coverture  the  rents  and  profits  of  the 
land.  "Where  a  husband,  solvent  at  the  time,  owing  no  debts, 
conveys  all  his  real  estate  to  his  wife,  the  conveyance,  though 
void  in  law,  is  valid  in  equity,  and  on  the  death  of  the  wife 
the  husband  is  not  entitled  to  an  estate  by  the  curtesy,  but 
the  land  descends  direct  to  the  heirs  of  the  wife,  free  from 
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the  lien  of  any  debts  contradied  by  the  husband  sdbseqnent 
to  the  oonveyance/'  In  this  state  there  is  no  doufsr  in  equity. 
(2  Or.  29;  5  Id.  118.) 

By  the  Court,  Boise,  J. : 

This  is  a  suit  in  equity  brought  by  the  respondent  to  have 
anntdled  a  deed  made  by  her  mother,  Mary  Aj  Monroe^  to 
the  appellant  on  the  twenty-third  day  of  January,  1877,  for 
a  tract  of  land  in  Yamhill  oounty,  for  alleged  fraud  and  un* 
due  influenoe  in  obtaining  it. 

The  amended  complaint  alleges,  in  substance,  that  on  the 
twenly-third  day  of  January,  Mary  A.  Monroe,  the  mother 
of  the  plaintiff,  was  seised  as  owner  in  fee-simple  of  the  lands 
described ;  that  on  said  date,  and  for  a  long  time  prior  thereto, 
she  was  very  infirm  and  diseased  in  ibind  and  body,  and  was 
wholly  incapable  and  unfit  to  properly  manage  her  own  busi- 
ness; that  at  said  date  her  mental  and  physical  condition  was 
such  as  rendered  her  unable  to  guard  herself  against  the  im- 
position, or  to  resist  the  importunity  or  undue  influence  of  the 
defendant ;  that  the  defendant,  taking  advantage  of  the  men- 
tal weakness  of  the  plaintiffs  mother,  and  of  her  physical 
infirmities,  and  with  the  intention  of  procuring  from  her  a 
deed  to  said  lands,  sought  and  obtained  the  affections  of  the 
plaintiff's  mother,  and  engaged  himself  in  marriags  with 
her;  that  the  defendant  thereafter  seduced  her  and  got  her 
with  child ;  that  during  their  engagement,  and  prior  to  their 
marriage,  the  defendant  frequently  inportuned  her  to  make 
him  a  deed  to  said  lands,  and  refused  to  marry  her  until  she 
did  so;  that  the  plaintiff's  mother  unable  further  to  resist  the 
demands  of  the  defendant  without  exposure  of  her  condition, 
yielded  to  the  solicitations  and  importunities  of  the  defend- 
ant, and  made  him  a  deed  to  said  lands  on  the  twenty-third 
day  of  Januaiy,  1877 ;  that  the  defendant  procured  said  deed 
from  her  by  undue  influence  and  without  any  consideration 
whatever;  that  the  plaintiff's  mother  and  the  defendant  in- 
termarried with  each  other  on  the  twenty-fourth  day  of  Jan- 
uary, 1877,  one  day  afer  the  making  of  the  deed;  that  the 
mother  of  the  plaintiff  died  in  August^  1877,  intestate ;  that 
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the  plaintiff  is  her  only  child  and  heir;  that  the  defendant 
hat  had  the  possession  of  said  prranises  ever  since  Jannary, 
28,  1877,  etc 

The  answer  denies  the  allegations  of  mental  nnsonndness, 
bodily  infirmity,  undue  influence,  importunity,  imposition, 
seduction,  want  of  consideration,  etc  It  then  all^ea,  in  sab- 
stance,  that  the  defBudant  and  Mary  A.  Monroe  entered  into 
an  agreement,  whercby  Ae  defendant  promised  to  pay  off  h^ 
indebtedness,  release  a  debt  which  she  owed  him,  pay  her  three 
hundred  dollars  in  cash,  and  intermarry  with  her;  and,  in 
consideration  thereof,  she  promised  to  intermarry  with  him, 
and  deed  him  the  land  in  controvert^  in  this  suit  That  in  ao> 
cordanoe  wth  said  agreement,  said  Mary  A.  Monroe  did  on 
the  twenty-third  day  of  January,  1877,  deed  said  lands  to 
the  defendant,  and  on  the  next  day,  in  accordance  with  said 
agifeement,  they  were  duly  married,  and  that  the  defendant^ 
in  accordance  with  said  agreement,  paid  her  the  said  three 
hundred  dollars,  released  what  she  owed  him  and  paid  her 
debts,  amounting,  in  aU  to  one  thousand  four  hundred  and . 
twelve  dollars  and  ninety-four  cents  and  that  the  defendant 
complied  in  all  respects  with  the  con4itions  of  said  agree- 
ment on  his  part;  that  Mary  A.  Monroe  was,  at  the  time  of 
the  making  of  said  agreement  and  the  execution  of  said  deed, 
of  sound  mind,  and  fully  capable  of  comprehending  all  her 
said  acts  and  the  effect  thereof ;  that  said  agreement  and  said 
deed  were  executed  by  her  of  her  own  free  will,  and  without 
any  fraud  or  undue  influence;  that  said  deed  purports  to 
have  been  exsecuted  for  the  consideration  of  three  thousand 
five  hundred  dollars,  but  that  the  true  consideration  therefor 
was  the  agreement  aforesaid;  that  at  the  time  of  the  execution 
of  said  deed  there  was  a  mortgage  on  said  land  for  five  hun- 
dred dollars  and  interest;  and  that  said  deed  expressly  pro- 
vides that  the  grantee  should  pay  and  satisfy  said  mortgage; 
that  he  did  accordingly  pay  the  same^  amounting  to  five  hun- 
dred and  fifty-three  dollars  and  sixt^  cents,  gold  coin;  that 
the  defendant  is  the  owner  in  fee-simple  of  said  landa^  etc 
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Th6  replj  subetantiallj  denies  all  of  the  allegatioai  of  the 
ansTver. 

The  ooart  tried  the  cause  and  rendered  a.  decree  setting 
aside  the  deed,  etc  Ftom  this  decree  the  defendant  ap- 
peals. 

.  It  is  olaixned  hy  the  respondent  ihat  Maiy  A.  M^mroey  tine 
mother  of  respondent,  was :  1.  Of  a  weak  and  infimi  mind 
at  the  time  of  the  execution  of  the  deed;  2.  That  the  deed 
was  obtained  by  undue  influence. 

On  the  first  piopositi<m  the  testimony  is  eonflictintg.  The 
medical  experts  who  are  called  disagree  widely  as  to  the 
mental  condition  of  said  Mary  A«  Monroe  shprtly  before  and 
about  the  time  of  the  making  of  this  deed  The  testimony 
of  the  familiar  acquaintanose  and  intimate  friends  ef  the 
said  Maiy  A.  preponderates  in  f a^vor  of  her  being  at  that  time 
a  women  of  fully  average  intelligence  and  as  capable  as  or* 
dinaiy  women  to  manage  her  own  affairs,  and  if  not  con- 
strained by  some  undue  influenoe,  we  think  she  was  fully 
capable  of  so  doing.  The  evidence  fails  to  show  that  said  Mary 
A.  was  ill-treated  by  the  appellant  or  his  family  after  the 
marriage.  There  is  no  instance  of  harsh  treatment  or  neg- 
lect diown,  nor  did  the  said  Maiy  A*  complain  of  the  treatr 
ment  of  her  husband  or  his  family,  but  for  anything  that  sat- 
isfactorily appears  in  the.  evidence  she  seems  to  have  died  es- 
teeming them  as  friends  and  relatives^ 

The  second  is  the  main  question  in  the  eas^.  Was  the 
appellant  at  the  time  of  the  execution  of  this  deed  in  such 
relations  with  the  said  Mary  A.  as  to  give  him  undue  influ- 
ence aver  her ;  and  if  so,  did  he  exert  such  influence  in  ob- 
taining the  deed  from  her  t 

As  bearing  on  these  questions,  the  following  propositions 
are  established  by  the  evidence  and  pleadings:  1.  That 
about  the  first  of  October,  1876,  the  appellant  and  said 
Mary  A.  had  entered  into  a  contract  of  marriage ;  2.  That 
the  time  for  the  consummaticm  of  that  contract  was  agreed 
upon  between  them,  and  she  made  arrangements  for  the 
marriage,  as  so  agreed,  about  the  first  of  October,  1876; 
but  for  some  reason  the  appellant  did  not  offer  and  assent 
to  the  marriage  at  that  time,  but  the  contract  of  marriage 
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was  not  abandoned  hj  them,  bat  continued }  8.  That  during 
this  time  the  appellant  solicited  from  her  a  oonvejance  of 
this  land.  Appellant  says  in  his  testimotty  that  about  six 
weeb  before  the  marriage  a  contract  was  made  between  him- 
self and  said  Maiy  A.  that  she  should  deed  him  this  land  in 
consideration  that  he  should  pay  her  debts  and  many 
her. 

It  also  appears  that  as  early  as  about  the  first  of  October, 
and  about  the  first  time  fixed  for  their  marriage,  said  TAmsj 
A.  became  pregnant  by  the  appellant  This  condusiTely 
appears  from  the  testimony  showing  the  time  of  the  birth  of 
the  child.  Whether  he  had  seduced  her,  or  their  illicit  inter- 
course had  been  brought  about  by  equal  mutual  guilt,  when 
her  piegnancrp^  was  acknowledged  and  known  to  them  both,  he 
was  in  a  position  to  almost  compel  her  to  yield  to  his  demands 
as  to  her  property.  The  more  intelligent  and  capable  she  was 
the  more  she  would  dread  the  exposure  oi  the  loss  oi  her 
virtue,  and  be  willing  to  make  almost  any  sacrifice  of  her 
property  to  hide  her  diama  Exposure  would  not  injure 
him  so  much  as  it  would  her ;  for  though  the  law  may  hold  the 
guilt  of  each  parly  to  such  transactions  equal,  still  the  socsial 
fall  and  degradation  of  the  woman  is  by  far  the  most  com* 
plete  and  most  enduring,  and  the  only  escape  for  a  woman 
under  such  circumstancee  from  overwhelming  misfortune 
is  to  induce  her  paramour  to  *  many  her.  It  seems 
that  said  Mary  A.,  stimulated  by  lier  great  anxie^ 
in  this  matter,  was  assiduous  in  ui^ng  the  aj^I- 
lant  to  redeem  his  promise.  She  seems  to  have  fol- 
lowed him  to  his  own  home,  and  been  there  pressing  him 
on  that  subject,  when  in  the  hearing  of  Holcomb  he  told  her 
he  would  not  marry  her  until  she  deeded  him  this 
land. 

Under  the  condition  in  which  the  parties  then  were,  the 
appellant  had  no  right  to  demand  of  said  Mary  A.  the  exe- 
cution of  this  deed  as  an  inducement  for  him  to  fulfill  his 
promise  of  marriage.  To  hesitate  to  do  it  was  a  cruel 
wrong  on  his  part,  for  he  was  under  the  highest  obligations 
of  honor,  and  the  dictates  of  humanity,  to  redeem  his  promise 
without  delay  and  without  reward,  for  no  man  should  be 
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allowed'  to  go  imptinished  who  thus  dishonor  a  woman, 
and  th^i  abandons  her  and  his  own  offspring  to  infamy. 
It  was  the  law  as  given  to  Moses,  that  where  a  man  dis- 
honored a  woman  she  shonld  be  his  wife,  and  he  should  not 
put  her  away  all  his  days;  and  though  our  laws  do  not  com- 
pel the  marriage,  the  moral  obligation  to  perform  it,  when  in*> 
euriied,  is  no  less  binding  now  than  then.  After  her  pregnancy- 
became  known  to  said  appellant,  his  relations  witii  said 'Mary 
A.,  and  presumed  influence  orer  her  was  such  that  any  dis- 
position  of  her  property  to  him  would  be  legally  subject  ta 
suspicion,  and  liable  to  be  set  aside  for  undue  influence, 
unless'  he  should  show  that  the  same  was  for  her  ben- 
efit, or  accomplished  with  the  utmost  fairness,  and  with- 
out* constraint.  The  law  seems  to  be  well  settled 
that  when  one  accepts  a  confidential  or  fiduciary  relation 
to  another,  as  that  of  guardian  and  ward,  attorney  and 
client,  and  the  like,  where  the  donee  or  grantee  is  suppos- 
ed to  exercise  an  unusual  and  commanding  influence  over  the 
grantor,  courts  will  set  aside  the  conveyance,  unless  the  gran- 
tee can  show  that  the  transaction  was  fair,  and  without  fraud 
or  undue  influence.^  It  is  laid  down  as  a  rule  that  the  in- 
fluence of  a  man  over  a  woman  to  whom  he  is  engaged  to 
be  married,  is  presumed  to  be  so  great,  that  the  court 
will  look  with  great  vigilance  at  the.  circumstances  and  situa- 
tion of  the  parties,  and  will  not  only  consider  the  influence 
which  the  intended  husband,  either  by  soothing  or  violence, 
may  have  used,  but  require  satisfactory  evidence  that  it  has 
not  been  used  to  sustain  such  a  conveyance.  (3  Leading 
Cas.  in  Eq.  119.)  The  case  now  before  the  court  is 
much  stronger  than  one  where  there  was  simply  a  contract 
of  marriage  when  the  conveyance  was  made,  and  we  think 
this  deed  ought  to  be  set  aside.  We  will  now  consider  the 
terms  on  which  the  deed  ought  to  be  canceled.  It  is  a  rule 
in  equity  that  he  who  seeks  relief  in  a  court  of  equity  must 
do  equity.  In  order  to  arrive  at  a  just  conclusion  as  to  the 
terms  on  which  this  conveyance  should  be  canceled,  we  will 
have  to  consider  the  statu  quo  of  the  parties  at  the  time  when 
this  conveyance  was  executed.  If  the  conveyance  had 
not  been  made,  then    on       the     marriage     the     appellant 
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would  have  become  a  tenant  by  the  corteey  in  this  land,  if 
he  surviyed  his  wife.  He  would  also  have  forgiven  her  what 
she  owed  him  at  the  time^  and  became  liable  for  her  defata  that 
were  pressed  on  him  during  the  coverture,  but  not  for  those 
that  were  not  so  pressed,  although  he  had  received  a  fortune 
by  his  wife.  (Tyler  on  Infancy  and  Coverture,  p.  883,  seo. 
884.)  So  that,  if  he  had  received  an  estate  by  curtesy  in  this 
land,  the  appellant  was  not  liable  for  the  debts  of  his  wife 
dum  soUif  which  were  not  demanded  of  him  during  the  cov^ 
erture.  And  if  he  voluntarily  paid  them,  he  could 
not  charge  them  against  the  reversionary  estate  of  her  heir. 

We  will  next  consider  the  question  whether  appellant  i% 
on  cancellation  of  this  deed,  entitled  to  a  tenancy  by  the  cur- 
tesy in  this  land.  • 

It  is  claimed  by  the  respondent's  counsel  that  as  this 
deed  was  made  at  the  time  of  the  marriage,  and  was  not 
void,  but  only  voidable,  the  wife  had  no  estate  during  her 
marriage  with  the  appellant  to  which  curtesy  could  attadi. 
It  is  true  that  this  deed  was  only  voidable,  but  when  by  a 
decree  it  is  cancelled,  the  original  estate  as  between  the  part- 
ies is  restored,  and  as  between  tfa^n  the  cancellation  of  the 
deed  restores  the  estate  subject  to  any  equities  between  the 
parties  which  may  be  determined  and  settled  by  the  decree. 
Had  the  deed  been  absolutely  void,  no  equities  could  arise 
out  of  the  transaction,  or  attach  to  the  land  from  any  act  of 
the  grantee  while  he  held  the  title.  While  this  marriage  exist- 
ed the  appellant  held  the  legal  title,  and  his  wife  was  possess- 
ed of  an  equity  in  it  which  entitled  her  to  the  legal  title,  and 
whatever  estate  he  had  in  the  land  was  in  her  right,  and  he 
is  entitled  to  curtesy  in  the  land,  and  tiiat  curtesy  attadies 
to  an  equitable  as  well  as  a  legal  estate.  (1  Bishop  on  Law 
of  Married  Women,  sec  605.) 

It  is  claimed  that  this  a£Srmative  relief  can  not  be  given 
to  the  appellant,  because  he  has  not  prayed  for  it  in  his  an- 
swer. We  think  no  Such  prayer  was  necessary,  for  when  by 
the  complaint  and  the  answer  all  the  relations  of  the  parties 
to  this  transaction  are  before  the  court  in  setting  aside 
this    deed,    all    the    apparent    rights    of    the    appellant 
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Aovld  be  determined^  so  that  he  may  be  placed  in  the 
same  position  that  he  wonld  have  occupied,  as  neaf'as  may  be, 
had  the  deed  not  been  made. 

As  before  stated,  the  appellant  could  not  by  a  volunti^ 
payment,  after  the  death  of  his  wife,  of  her  debts  con- 
tracted duin  sola,  charge  them  against  the  inheritance  which 
belongs  to  the  heir.  And  this  is  the  case  where  such  debtp 
Were  liens  on  her  land  in  which  he  has  an  estate  by  the 
curtesy. 

The  case  of  Waaren  v,  Williams,  administrator,  10  Cush. 
79,  is  in  point  as  establishing  this  principle.  In  that  case 
the  deceased  wife  of  Warren  had  executed  he^  note  and  a 
mortgage  on  her  land  to  secure  it  before  the  marriage.  Dur- 
ing the  naarriage,  suit  was  brought  against  Warren  and  wife 
to  collect  this  note,  and  after  the  death  of  the  wife  Warren 
Suffered  a  judgment  to  be  taken  against  him  by  default,  which 
judgment  he  paid,  and  the  mortgage  was  discharged.  This 
was  held  to  be  a  voluntary  payment,  and  that  Warren  could 
not  be  substituted  for  the  original  creditor  or  mortgagor.  In 
giving  the  opinion  in  that  case  Judge  Metcalf  says:    "In  the 

«  *  *  # 

present  case  the  husband,  after  the  wife's  decease,  voluntarily 
incurred  the  liability  to  pay  her  debt,  by  submitting  to  a 
judgment  against  himself  alone.  He  therefore  stands  on  the 
same  ground  as  one  who  pays  another's  debt  or  rendiers  service 
to  another  without  his  request,  express  or  implied.  Such  pay- 
ment or  service  is  a  voluntary  curtesy  upon  which  no  cause  of 
action  accrues.  This  same  question  was  again  brought  before 
the  same  court  in  the  case  of  Warren  v.  Jerinison  et  dl.,  6 
Gray,  559,  where  it  was  held  that  such  a  payment  gave  the 
husband  of  a  deceased  wife  no  claim  in  equity  against  the 
heir. .  We  have  disposed  of  all  the  questions  of  importance  in 
this  case,  and  think  the  decree  of  the  circuit  court  should  be 
affirmed  and  the  respondent  have  her  costs; 

7  Oregon — 35 
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STATE  OF  OREOON,  Respondent,  v.  JOHN  D.  WHIT- 
NEY and  S.  A.  HIBERT,  Appellants. 

APPKAiAOBJEcnoN  Waitkd. — An  objection  that  the  judge  presiding 
where  the  judgment  appealed  from  was  rendered  was  not  authoriiaed 
to  sit  can  not  be  considered  in  the  appellate  court,  unless  it  was 
made  in  the  court  below. 

KiGRT  TO  Office  can  not  bb  Questioned  CkiLLATnuLixT. — ^The  right  of 
a  person  to  hold  the  office  of  judge  can  not  be  tried  oollaterallj  in 
a  criminal  action.  The  only  way  of  determining  that  question  is 
by  an  action  to  prevent  the  usurpation  of  an  office  as  provided  for 
in  Title  V,  of  chapter  4,  of  the  Civil  Code. 

ImnoTMSNT — Gkand  Jubt,  Pboceedings  BKfcaE. — ^An  attorney  engaged 
to  assist  the  prosecution  was,  at  the  request  of  the  district  attor- 
ney, present  before  the  grand  jury  at  an  examination  upon  a  crim- 
inal charge  by  them:  Held,  that  this  was  not  a  cause  for  settin|^ 
aside  the  indictment  found  in  fluch  proceeding,  nor  a  ground  oi 
reversal  of  the  judgment  subsequently  rendered. 

Indictment  fob  MtrBoftB — Cbiminal  Law — Instbuotigns.— Upon  s 
trial  for  murder  in  the  first  degree,  the  court  charged  the  jury, 
that  from  the  evidence  there  was  but  little,  if  any,  room  to  doubt 
that  deceased  was  deliberately  and  willfully  murdered  while  riding 
on  horseback  on  the  public  highway.  The  court  further  charged  the 
|ury  as  follows:  "Circumstances  have  been  proven  which  are 
claimed  to  establish  the  fact  that  the  defendant  committed  the 
deed:"  Held,  that  these  instructions  assumed  facts  which  it  wma 
the  exclusive  province  of  the  jury  to  find  and  were  erroneous;  that 
an  admission  on  the  trial  that  the  deceased  was  killed  by  a  gun- 
shot, at  the  time  and  place  charged,  was  not  an  admission  that  he 
was  murdered. 

Idem — Admissions — Whebe  no  Question  is  Made  as  to  Degbeb  or 
Guilt. — The  plea  of  not  guilty  is  a  continuous  denial  of  every  alle- 
gation in  the  indictment,  and  of  every  statement  of  the  witnessee, 
who  testify  against  the  defendant,  and  he  does  not  adroit  the  degree 
of  the  crime  charged  by  the  omission  to  make  any  question  as  to 
such  degree.  But  by  this  it  is  not  meant  that  where  certain  facta 
have  been  testified  to,  the  court  may  not  say  to  the  jury,  that  if 
they  believe  the  testimony  to  be  true,  they  should  find  the  defendant 
guilty  in  the  first  degree. 
Per  Mb.  Justice  Boise,  dissenting: 

Admissions — Defendant  Pbecluded  fbom  Denting,  When. — ^A  judge 
can  assume  in  his  charge  that  any  fact  in  the  case  is  not  disputed, 
if  such  is  the  case,  and  if  a  party  wishes  to  dispute  this  assumption, 
he  is  bound  to  say  so  to  the  court  at  the  time,  and  have  the  matter 
corrected,  or  the  fact  of' the  admission  settled;  and  it  is  not  suffi- 
cient simply  to  except  to  so.  much  of  the  charge  without  saying 
more. 

Idem — Constbuction. — ^The  words  "there  is  no  question  as  to  the  de- 
gree of  the  crime,"  are  in  effect  a  statement  that  the  degree  of  the 
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homicide  is  admitted.  The  admiesion  thut  deoeaeed  was  killed  at 
the  time  and  place  charged  by  a  gunshot,  and  the  admission  that 
the  killing  was  murder  in  the  first  degree  made  it  proper  to  charge 
that  the  deceased  had  been  willfully  and  deliberately  murdered. 

Appeal  from  Marion  County.  The  facts  are  stated  in  the 
opinion. 

Bufus  MaUory  and  J.  A.  Stratton,  for  appellant. 

/.  /.  Whitney,  District  Attorney,  and  Bonhan^  t£  Bameey, 

for  the  state. 

By  the  Court,  Kelly,  0.  J. : 

The  defendant^  John  D.  Whitney,  was  jointly  indicted 
wiA  S.  A-  Hibert  in  the  circuit  court  for  Marion  County, 
at  the  regular  term  commencing  on  the  twenty-first  day  of 
October,  1878,  and  tried  and  convicted  of  murder  in  the 
first  degree  at  a  special  term  in  November  following.  On 
the  seventeenth  day  of  October,  of  the  same  year,  an  act  of 
the  legislative  assembly  entitled  ''an  act  to  provide  for  the 
election  of  supreme  and  circuit  judges  in  district  classes''  was 
approved.  The  regular  term  of  the  court  was  held  by  Hon. 
R.  P.  Boise,  who  was  judge  of  the  third  judicial  district 
before  the  approval  of  that  act.  And  the  spe^al  term  was 
held  by  Hon.  B.  F.  Harding,  who  was  appointed  judge  of  that 
district  to  succeed  Judge  Boise. 

Objection  is  now  made  by  defendant  that  after  the  ap- 
proval of  that  act  Judge  Boise  was  not  authorized  to  hold 
tiie  regular  term  of  the  court,  because  he  then  ceased  to  be 
the  judge.  And  that  Judge  Harding  was  not  authorized  to 
hold  the  special  term,  because  he  was  appointed  by  the  gover- 
nor instead  of  being  elected  as  required  by  the  constitution 
of  Oregon. 

These  objections  were  not  made  in  the  court  below,  and 
for  this  reason  can  not  be  considered  here.  Section  226  of 
the  criminal  code  provides  that  ''an  appeal  to  the  supreme 
court  may  be  taken  by  the  defendant  from  a  judgment  on 
conviction  in  a  circuit  court;  and  upon  the  appeal,  any  ac- 
tual decision  of  the  courts  in  an  intermediate  order  or  pro- 
ceeding forming  part  of  the  judgment-roll  as  prescribed  by 
section  212,  may  be  reviewed." 
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TSn^en  if  objeddou  had  been  made  in  the  circuit  court  to 
either  of  these  judges  holding  the  terms  of  the  court,  and 
exceptions  taken. to  the  ruling  of  the  judge,  we  can  not  see 
how  the  right  to  hold  the  office  of  circuit  judge  could  be  tried 
collaterally  in  a  criminal  action.  The  only  mode  of  determin- 
ing that  question  ia  by  an  action  to  prevent  the  usurpation 
of  an  office  as  proyided  in  title  Y,  of  diapter  4,  of  tiie  <avil 
code. 

Before  the  commencement  of  the  trial  the  defendant  moved 
the  court  to  set  aside  the  indictment  against  him,  for 
the  reason  that  during  the  sitting  of  the  grand  jury  which 
found  i^  a  person  not  authorized  by  law  to  be  there  was 
present  and  examined  some  of  the  wito^sses  upon  whoee 
testimony  the  indictment  was  found.  The  court  overmled 
the  motion  to  set  aside,  and  the  defendant  excepted  to  the 
ruling. 

Section  115  of  the  criminal  cpde  provides  that  '^the  in- 
dictment must  be  set  aside  by  the  court  upon  the  motion  of 
the  defendant  in  either  of  the  following  cases: 

^'1..  When  it  is  not  found  indorsed  and  preaented  as  pre-, 
gcrihed  in  chapter  7  of  this  code. 

^^2.  When  the  names  of  the  witnesses  examined  before  the 
grand  jury  are  not  inserted  at  the  foot  of  the  indictment,  or 
indorsed  thereon." 

These,  we  hold,  are  the  only  two  cases  for  which  an  in- 
dictment can  be  set  aside ;  and  as  the  section  prohibiting  any 
person,  other  than  the  district  attorney  from  appearing  before 
the  grand  jury  is  not  in  chapter  7,  there  was  no  error  in  the 
ruling  of  the  court 

Several  objections  have  been  taken  to  the  proceedings  of 
the  circuit  court,  which,  upon  argument,  have  been  presented 
for  our  consideration,  to  wit: 

1.  The  judge  of  said  court  (Judge  Harding)  had  no  right 
to  sit  in  said  cause,  because  he  was  an  attorney  for  defend- 
ant before  he  was  appointed  a  judgB. 

2.  The  verdict  is  insufficient  to  support  the  judgment,  be- 
cause it  is  not  entitled  of  any  court 

3.  The  jury  was  polled  and  discharged  on  Sunday. 
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4.  That  an  order  changing  the  record  in  said  cause  was 
made  in  the  abeetice  of  defendant  and  his  eonnseL 

It  ia  sufficient  for  us  to  say  that  the  record  does  not  show 
that  these  matteis  were  oonaidered  hj  the  ^ourt  below^  nor 
any  exception  taken  by  the  defendant  which  will  author- 
ize this  court  to  review  them.  Were  they  properly  before 
us  there  is  nothing  in  either  of  these  points  which  would 
be  a  cause  for  reversing  the  judgment  Certain  other 
objections  were  taken  by  defendant  to  the  admission  of  tes- 
timony upon  the  trial,  and  duly  excepted  to,  but  they  have 
not  been  aigued  here^  and  axe  therefore  oonflidered  to  be 
abandoned. 

Several  exceptions  have  been  taken  by  the  defendant  to 
the  dbarge  of  the  court^  ddliver^  to  the  jury.  It  is  alleged 
by  him  that  the  court  assumed  certain  facts  to  have  been 
proven  on  the  trial,  instead  of  leaving  it  tt^  the  jury  to  de* 
termini  whether  they  were  proven  or  not  As  these  assign- 
ments of  error  all  involve  the  same  principles  they  will  be 
considered  together* 

The  court  charged  the  jury  among  other  things  as  follows: 
1.  'That  Hibert  was  killed  by  a  gunshot  on  that  day  in  Mar- 
ion county  is  clearly  proven  by  the  state  and  not  at  all  con- 
troverted by  the  defense/^ 

2.  '^e  have  no  direct  evidence  as  to  who  did  the  act,  but 
from  the  evidence  we  have,  there  is  but  little  if  any  room  to 
doubt  that  Hibert  was  deliberately  and  wiHfully  murdered 
while  riding  on  horseback  on  the  public  highway.'' 

8.  "Circumstances  have  been  proven  which  are  claimed 
to  establish  the  fact  that  the  defendant  committed  the 
deed.''      . 

4.  'indeed  a  complete- chain,  each  link  a  circumstance,  and 
!each  circumstance  proven  beyond  a  reasonable  doubt,  may  be 
the  strongest  and  most  reliable  evidence  that  can  de  adduced, 
especially  when  each  fact  is  proven  separately  by  witnesses 
to  that  simple  fact" 

5.  "In  this  case  you  have  the  admitted  fact  that  Hibert 
was  kiUed  by  a  gunshot,  and  we  have  evidence  of  a  man 
being  seen   near  the  place  where  the  body  of  the  murdered 
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man  was  foand,  riding  or  leading  a  black  or  dark-colored 
horse  with  a  white  face,  in  the  evening  of  the  day  of  the 
death,  and  that  defendant  owned,  or  had  in  his  possession, 
before  and  after  the  crime  was  committed,  a  horse  of  that 
color;  and  that  the  first  and  last  mentioned  horse  or  horses 
had  shoes  on  the  forefeet  We  also  have  evidence  of  tracks, 
of  limbs  of  trees,  or  brush,  having  been  cut  in  the  vicinity, 
of  a  knife  being  found  in  possession  of  defendant  at  the  time 
of  his  anest;  of  defendant's  absence  from  home  on  the  day 
of  the  crime,  of  what  he  said  and  did  immediately  be- 
fore leaving,  and  after  his  return,  and  at  the  time  of  his  ar- 
rest" 

6.  ^'The  evidence  tends  in  some  degree  to  establish  one 
circumstance;  that  is,  that  defendant  waa  in  the  immediatB 
vicinity  where  Hibert's  life  was  taken,  and  acting  in  an  un- 
usual manner,  or  doing  as  men  do  not  usually. '^ 

7.  "You  have  the  evidence  of  a  gun  brought  here  for  your 
inspection,  having  been  concealed  in  the  vicinity  where  the 
body  was  found ;  of  that  gun  being  the  property  of  Vallet,  and 
of  its  disappearance  from  his  house  some  time  before,  or  about 
the  time  of  Hibert's  death ;  of  the  size  of  the  ball  the  gun  car- 
ried ;  of  the  nature  and  size  of  the  wound;  of  the  presence  of 
defendant  and  other  persons  at  and  about  the  house  of 
Vallet  the  day  before  Hibert  was  shot,  and  the  dec- 
larations of  defendant  made  before  and  after  the  death." 

&  "This  evidence  tends  to  some  degree  to  prove  two  other 
circumstances:  •!.  That  Hibert's  death  was  caused  by  a 
shot  discharged  from  that  gun ;  2.  That  the  gun  was  taken 
from  Vallet's  house  by  defendant" 

It  is  the  exclusive  province  of  the  jury  to  determine  ques- 
tions of  fact  They,  and  they  only,  have  a  right  to  judge  of 
the  credibility  of  witnesses,  and  the  weight  and  efiFect  of  their 
testimony.  And  it  has  always  been  held  to  be  an  erroneous 
instruction,  when  the  court  assumed  any  controverted  fact 
to  be  proven,  instead  of  submitting  to  the  jury  the  question 
whether  or  not  it  has  been  established  by  the  testimony 
before  them ;  section  198,  on  page  145,  of  the  code,  provides 
that: 


X 
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''In  chaining  the  juiy,  the  court  shall  state  to  them  all 
matters  of  law  which  it  thinks  necessary  for  their  informa- 
tion in  giving  their  verdict^  but  it  shall  not  present  the  facts 
of  the  case^  but  shall  inform  the  jury  that  thej  are  the  exclu- 
sive judges  of  all  questions  of  fact/' 

In  the  case  now  under  consideration  every  material  fact 
charged  in  the  indictment  was  put  in  issue  by  the  plea  of  not 
guilly.  And  unless  clearly  admitted  to  be  true  by  the  ac- 
cused upon  his  trials  the  court  had  no  right  to  say  to  the  jury, 
that  it  was  proven,  however  strong  the  testimony  may  have 
been. 

As  it  appears  in  the  first  exception,  the  oourt  stated  to 
the  jury  that  it  was  dearly  proven  by  the  state  that  Hibert 
was  killed  in  Marion  county  by  a  gunshot  It  was  an  objec- 
ti<mable  instruction  to  assume  that  this  fact  was  proven, 
as  it  was  for  the  jury  to  say  whether  it  was  or  was  not  Al- 
though objectionable,  it  probably  worked  no  injury  to  the 
defendant,  for  it  appears  in  the  fifth  exception  that  he  had 
admitted  the  fact  that  Hibert  had  been  killed  by  a  gunshot. 
And  when  this  admission  was  made  by  him  the  court  had  a 
right  to  say  to  the  jury  that  it  was  an  admitted  fact  that  Hi- 
bert was  killed  in  that  manner.  From  an  inspection  of 
the  whole  record  this  seems  to  be  the  only  admission  made 
by  the  accused  upon  his  trial  in  the  circuit  court  He  ad- 
mitted .that  Hibert  was  killed  by  a  gunshot,  not  that  he  was 
murdered,  or  that  the  homicide  was  murder  in  the  first  de- 
gree. And  the  court  clearly  erred  when  it  charged  the  jury 
in  the  language  set  forth  in  the  second  exception,  as  fol- 
lows: 

''But  from  the  evidence  we  have,  there  is  but  little,  if  any, 
room  to  doubt^  that  Hibert,  was  deliberately  and  willfully 
murdered  while  riding  on  horseback  on  the  public  high- 
way.'* 

The  admission  made  by  the  defendant  that  Hibert  was 
killed,  did  not,  as  already  stated,  admit  anything  more  than 
the  mere  fact  that  he  was  slain.  It  is  true  that  at  common 
law,  where  a  homicide  was  admitted  or  proven,  it  raised  a 
presumption  that  it  was  murder.  But  by  our  statute  it  is 
otiierwise:     "There  shall  be  some  other  evidence  of  malice 
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than  the  mere  proof  of  the  killing  to  oonstitate  murder  in 
the  first  degree."    (Crim.  Code,  sec  519.) 

And  it  was  expressly  ruled  by  this  court  in  the  case  of 
Qooddll  V.  The  State  of  Oregon,  1  Or.  883,  that  "it  was  the 
evident  intention  of  the  legislature,  by  this  statute,  to  im- 
pose on  the  prosecution  some  further  burden  than  the  mere 
proof  of  killing  -to  establish  the  malice,  which  under  our  statr 
ute  is  not  to  be  presumed  from  the  mere  proof  of  killing.'* 

But  it  is  urged  on  behalf  of  the  state  that  the  instructionB 
set  forth  in  the  second  exception  was  not  erroneous,  because 
the  defendant  virtually  admitted  that  Hibert  was  murdered. 
And  to  support  this,  we  are  referred  to  the  latter  portion 
of  the  charge,  where  the  court  uses  the  following  language 
to  the  jury:  "If  any  crime  is  proven  to  have  been  com- 
mitted, it  is  murder  in  the  first  degree.  There  has 
been  no  question  as  to  the  degree  of  the  crime  of  murder- 
ing Hibert,  and  so  I  do  not  see,  that  under  the  evidence, 
any  question  as  to  that  can  arise.  ♦  ♦  *  Jf  jqu  find 
against  the  defendant,  your  verdict  will  be,  after 
giving  the  title  of  the  action,  we  the  jury,  find  the 
defendant  guilty.'* 

Admitting  it  to  be  true  that  defendant  did  not  question 
the  degree  of  the  crime,  it  by  no  means  follows  that  he 
admitted  it  Not  questioning  it  is  by  no  means  equiva- 
lent to  admitting  a  fact.  He  might  have  sat  mute  and  not 
controverted  any  portion  of  the  testimony  adduced  on  the 
trial,  and  yet  his  silence  could  not  be  construed  into  an  ad- 
mission of  any  fact  required  to  be  proven  in  order  to 
establish  his  guilt.  The  plea  of  not  guilty  was  a  continuous 
denial  of  every  allegation  in  the  indictment  and  eveiy 
statement  of  the  witness  who  testified  against  him.  We 
hold  that  even  if  he  did  not  question  the  degree  of  the 
crime,  the  defendant  admitted  nothing  by  so  doing.  It  fol- 
lows that  in  its  charge  to  the  jury  the  court  assumed  to 
be  true— assumed  to  be  proven,  one  of  the  great  facts  neoea^ 
sary  to  establish  the  guilt  of  the  accused.  It  charged  them  that 
murder  in  the  first  degree  was  the  only  verdict  they  oould 
give,  unless  they  acquitted  the  defendant  altogether. 
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was  altogether  enoneous.  The  degree-  of  guilty  as  well  as  the 
guilt  itself,  should  have  been  determined  by  the  jury,  not 
assumed  by  the  court. 

We  do  not  underake  to  say  that  when  certain  facts  have 
been  testified  to^  the  ooTirt  may  not  say  to  the  jury  that  if 
they  believe  the  testimony  to  be  true,  they  should  find  the  ao- 
cosed  guilty  of  murder  in  the  first  degree. 

We  hold  there  was  error  in  the  charge  of  the  court  below 
as  set  forth  in  the  second  exception,  and  for  this  reason  the 
judgment  must  be  reversed.  We  therefore  deem  it  unneces- 
sary to  pass  upon  the  remaining  ezoeptions  taken  by  the  de- 
dendant. 

The  judgment  is  reversed  and  a  new  trial  granted. 

Mr.  Justice  Boise^  dissenting: 

I  agree  generally  with  the  views  expressed  by  a  majority 
of  the  court  so  far  as  the  same  sustains  the  proceeding  in 
tihe  circuit  court,  and  it  is  not  necessary  to  review  these  parts 
of  the  case  in  order  to  express  my  views  of  the  law  on  the 
two  points  which  a  majority  of  the  court  hold  to  be  errone- 

0U& 

First  That  part  of  the  charge  of  the  court  is  held  in 
error  which  says:  ^Trom  the  evidence  w©  have  there  is 
but  little  room  to  doubt  that  Hibert  was  deliberately  and 
willfully  murdered  while  riding  on  horsebadc  on  the  public 
highway.''  If  the  question  of  deliberation  and  the  animus 
with  which  the  killing  was  done  were  matters  controverted 
in  the  case  before  the  jury  then  this  instj'uction  was  error, 
for  it  expreflses  to  the  jury  an  opinion  by  the  court  that  oei^ 
tain  controverted  facts  have  been  established  by  the  evi- 
dence. It  was  in  effect  a  finding  by  the  court  of  facta  which 
it  was  the  exclusive  province  of  the  jury  to  find,  under  the 
direction  of  the  court  as  to  what  facts  would  constitute  a 
deliberate  and  willful  killing. 

But  if  there  had  been  evidence  produced  in  the  case  tend- 
ing to  establish  the  facts  that  the  killing  was  deliberate  and 
willful,  and  the  defendant,  or  his  counsel  for  him,  admitted 
that  these  facts  were  established,  and  were  not  controverted, 
then  it  was  proper  for  the  court  to  say  to  the  juiy  that  the 
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facts  that  Hibert  was  deliberately  and  willfully  killed  were 
proven  and  not  controverted,  which  ia  equivalent  to  aaying 
that  these  facts  were  admitted  in  the  case,  and  need  not  be 
inquired  into  by  the  jury.  These  facts  that  the  killing  was 
willful  and  deliberate,  being  established  either  by  proof,  or 
admitted  in  the  trial,  would  make  the  crime  murder  in  the 
first  degree,  which  is  defined  in  the  statute  as  follows:  '11 
any  person  shall  purposely  and  of  deliberate  and  premedi- 
tated malice  kill  another,  such  persons  shall  be  deemed  guilty 
of  murder  in  the  first  degree/' 

The  judge,  in  his  charge,  said  to  the  jury:  '^That  ffibert 
was  killed  by  a  gunshot  in  Marion  county  is  clearly  proven 
by  the  state  and  not  at  all  controverted  by  the  defense,'*  and 
further  on  in  the  same  chai^  says :  ^'In  this  case  you  have  the 
admitted  fact  that  Hibert  was  killed  by  a  gunshot''  These 
last  quoted  parts  of  the  charge,  though  assigned  as  error,  have 
been  held  by  the  whole  court  as  not  erroneous,  for  the  rea- 
son that  the  court  told  the  jury  that  these  facts  had 
been  admitted,  and  as  there  is  nothing  in  the  case 
before  this  court  to  show  that  such  was  not  the  case, 
this  court  must  presume  that  the  judge  stated  what 
was  true,  and  if  it  was  true  it  was  the  province  of  the  court 
to  tell  the  jury  what  was  admitted  and  what  was  controverted, 
in  order  that  they  might  understand  the  questions  on  whidi 
they  were  to  pass.  Then,  we  have  admitted:  1.  That  Hi- 
bert was  killed  by  a  shot  from  a  gun,  which  is  a  deadly  wea- 
pon, and  a  deliberate  killing  with  a  deadly  weapon  presumes 
malice.  Then,  if  it  be  further  admitted  that  the  act  was 
willfully  and  deliberately  done,  malice  will  be  pre- 
sumed, and  we  have  all  the  ingredients  of  murder  in  the 
first  degree.  But  to  return  to  that  part  of  the  charge  be- 
fore reported,  which  a  majority  of  the  court  hold  to  be 
error,  where  the  court  says:  'Trom  the  evidence  we  have 
there  is  but  little  room  to  doubt  that  Hibert  was  deliberately 
and  willfully  murdered  while  riding  on  horseback  on 
the  public  highway."  In  this  part  of  the  chaige  he  does 
not  say  that  the  defendant  admits  that  the  killing  was  will- 
ful and  deliberate,  but  in  a  subsequent  part  of  the  same 
charge,  which  explains  this,  the  judge  says:    '^  any  crime 
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is  proven  to  have  been  oonunitted  it  is  murder  in  the  first 
degree.  There  has  been  no  question  as  to  the  degree  of  the 
crime  of  murdering  Hibert^  and  I  do  not  see  that  under  the 
evidence  any  question  as  to  that  can  arise."  This  part  of 
the  charge  was  not  excepted  to,  and  is  therefore  admitted  to  be 
correct,  so  far  as  this  case  is  concerned.  I  think,  from  the 
use  of  this  language,  the  jury  must  have  understood  the  judge 
to  say  in  substance  that  it  was  admitted  as  an  established  fact 
on  the  trial,  by  the  defendant  or  his  coimsel,  that  the  killing 
of  Hibert  was  murder  in  the  first  degree,  which  ultimate  fact 
must  include  the  fact&  from  which  it  results  that  the  killing 
was  deliberate  and  willful.  And  these  parts  of  the  charge 
taken  together,  it  seems  to  me,  express  in  substance  that  the 
killing  and  degree  of  the  crime  were  admitted,  and  that  the 
crime  was  admitted  to  be  murder  in  the  first  degree;  and  that 
the  jury  need  not  inquire  into  these  admitted  f acts^  and  the 
the  only  questions  they  had  to  consider  were  those  tending  to 
show  that  the  prisoner  was  the  person  who  committed  the 
crime.  The  other  parts  of  the  charge  clearly  indicate  that 
the  court  understood  that  the  facts  of  the  homicide  and 
the  degree  of  the  crime  were  not  controverted,  for  he  goes 
on  at  length  and  calls  the  attention  of  the  jury  to  the  circum* 
stances  claimed  to  be  established  by  the  prosecution,  tending 
to  show  that  the  prisoner  was  the  guilty  party.  It  is 
agreed  by  the  whole  court  that  it  was  the  province  of 
the  judge  to  tell  the  jury  in  his  charge  what  facts  were  ad- 
mitted, and  direct  their  particular  attention  to  the  facts  con- 
troverted, so  that  the  jury  should  retire  with  a  distinct 
idea  of  the  questions  they  were  called  on  to  consider 
and  pass  upon. 

The  only  question  is,  did  Judge  Harding  say  to  the  jury 
that  the  degree  of  the  crime  was  admitted  ?  A  majority  of 
the  court  think  the  expression  that  this  fact  was  not  contro- 
verted is  not  equivalent  to  an  admission.  I  think  it  is.  Not 
to  controvert,  is  not  to  dispute.  When  a  trial  is  in  progress 
before  a  jury  on  several  issues  and  as  to  one  the  defendant 
says  to  the  plainti£P,  who  has  the  afiSrmative  of  the  issue,  I  do 
not  controvert  the  proposition  yon  assert,  I  think  that  if 
equivalent  to  saying,  I  admit  your  proposition* 
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I  think  lihe  judge  could  assume  in  his  charge  that  any  fact 
in  the  case  was  not  disputed,  if  such  was  the  ease^  and  if  a 
parfy  wishes  to  dispute  this  assumption,  he  is  bound  to  say  so 
to  the  courts  at  the  time,  and  have  the  matter  corrected,  or 
the  fact  of  the  admission  settled ;  and  it  is  not  sufficient  snn- 
plj  to  except  so  much  of  the  charge  without  saying  more. 
{Hoifman  v.  Etna  Fire  Ins.  Co.,  1  Bobertson,  521.)  In  that 
ease,  in  speaking  on  that  subject,  the  court,  Judge  Bobert- 
son,  says:  ''If  the  learned  judge  assumed  as  the  foundation 
of  his  instruction,  that  there  was  no  such  dispute  erroneously, 
that  error  should  have  been  corrected,  nOt  by  an  ezcepticm,  but 
by  calling  his  attention  to  it  to  have  the  correction  made." 
That  is,  in  this  case,  when  Judge  Harding  said,  ''the 
degree  of  this  homicide  was  murder  in  the  first  degree.  There 
has  been  no  question  as  to  the  degree  of  the  crime  of  murder- 
ing Hibert''  If  the  counsel  wished  to  oontrovertthat  fact  they 
should  then  have  said  so,  and  if  it  was  not  true  that  defendant 
had  admitted  that  fact,  the  court  would  have  corrected  the 
statement  and  kft  the  fact  to  be  found  by  the  jury, 
and  before  this  court  can  find  this  statement  error  it  must 
appear  from  the  bill  of  exceptions  that  the  fact  was  not  ad- 
mitted, or  this  court  is  bound  to  hold  that  the  statement  of 
court  is  true. 

The  judge  has  important  functions  to  perform  in  the  prog- 
ress of  a  trial  by  a  jury ;  he  must  decide  what  evidence  tends 
to  prove  any  proposition  at  issue  in  the  case;  if  it  has  no  sndi 
tendency  it  should  be  rejected  as  irrelevant  And  if  to  save 
time  on  the  trial  the  parties  agree  that  any  prc^>08ition  is  es- 
tablished, such  agreement  is  in  the  presence  of  the  court,  and 
the  party  who  makes  such  admission  can  not  afterwards  re- 
tract it  without  leave  of  the  court  any  more  than  he  can  re- 
tract his  plea  of  guilty,  and  the  court  is  and  must  be  the 
judge  of  the  fact,  whether  such  admission  is  made,  and  that, 
too,  whether  it  be  oral  or  in  writing,  and  the  decision  of  the 
court  on  that  matter  can  not  be  reviewed  unless  the  agree- 
ment or  admission  is  in  writing  or  preserved  in  the  bill  of  ex- 
oeptions.    (Hill,  on  New  Trials,  p.  312,  sec  69.) 

It  is  also  held  by  a  majority  of  the  court  that  the  follQH^ 
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ing  part  of  the  charge  was  erroneous :  "The  evidence  tends  in 
some  degree  to  establish  one  circumstance,  that  is,  that  de- 
fendant was  in  the  immediate  vicinity  when  HibertV  life  was 
taken,  ^nd  acting  in  an  unusual  manner  or  doing  as  men  do 
not  usually."  The  instruction  simply  calls  the  attention  of 
the  jury  to  the  fact  that  there  is  some  evidence  in  the  case 
•which  tends  to  prove  these  propositions.  When  such  evidence 
was  offered,  the  court  had  to  determine  whether  it  tended  to 
prove  these  propositions.  If  it  was  offered  for  that  purpose, 
and  in  the  opinion  of  the  court  had  no  tendency  to  prove  the 
faqts  it  was  offered  to  establish,  the  court  ought  to  have  re- 
jected it  "Whether  or  not  the  evidence  on  one  side  tends  to 
establish  a  particular  fact,  is  a  question  of  law  for  the  court  j 
while  its  weight  and  convincing  force  are  questions  for  the 
jury."  (41  Barb.  417.)  I  think  this  instruction  was  not 
erroneous ;  and  taking  this  whole  charge  together,  I  think  it 
did  not  have  a  tendency  to  influence  the  jury  to  the  damage 
of  the  defendant,  and  that  the  judgment  should  be  affirmed. 


THE  CITY  OP  PORTLAND,  Appellant,  v.  LEE  SAM, 

Respondent 

Damages,  Measube  of — Street  Impbovement. — ^Upon  the  trial  of  an 
appeal  to  the  circuit  court  from  the  report  of  vfewers  appointed 
by  the  common  council  of  the  city  of  Portland,  to  assess  the  damages 
which  the  owners  of  property  will  sustain  by  reason  of  the  widening 
of  a  street,  the  owner  of  a  building  being  an  appellant,  is  entitled 
to  recover  for  any  additional  improvements  which  he  has  put  on 
the  building  between  tlie  time  of  mnking  the  report  and  its  adop- 
tion by  the  common  council,  when  such  improvements  ure  taken  for 
public  use. 

Verdict,  when  Sufficient. — On  such  trial,  where  the  jury  are  re- 
quired to  determine  the  damages  and  the  benefits  which  the  owner 
of  the  property  will  sustain  by  reason  of  taking  a'  part  of  it  for 
public  use,  the  verdict  is  sufiicient  if  it  can  clearly  be  ascertained 
how  much  are  the  damages  and  how  much  the  benefits,  if  any. 

Appeal  from  Multnomah  County.    The  facts  are  stated  in 
the  opinion. 

t.  C.  Moreland,  City  Attorney,  for  the  appellant 
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Ddph,  Bronaugh,  Dolph  and  Simon,  for  respondents. 

By  the  Oourt^  'Kbxjly,  C.  J- : 

The  common  council  of  the  city  of  Pordand,  deeming  it 
expedient  to  extend  laterally  the  lines  of  Second  street,  from 
the  south  line  of  A  street  to  the  south  line  of  Madison  street, 
on  the  eleventh  day  of  July,  1876,  directed  the  city  surveyor 
to  survey  the  same,  make  a  plat  thereof,  with  the  portion  of 
each  lot  or  part  of  lot  to  be  appropriated,  which  report  having 
been  made  and  being  satisfactory,  was  adopted  by  the  com- 
mon council,  my  ordinance  approved  August  5,  1876.  The 
respondents  bad  a  leasehold  estate  in  the  east  seventy-five  feet 
of  lots  1  and  2,  in  block  20,  continuing  till  January  1,  1885, 
and  the  absolute  ownership  of  the  buildings  thereon.  The  im- 
provements on  the  south  seventy-five  feet  were '  completed 
prior  to  January  1,  1876,  and  those  on  the  north  twenty-five 
feet  were  commenced  under  a  contract  for  full  completion  on 
July  5,  1876,  and  on  August  21,  the  lower  stoiy  was  finished, 
and  prior  to  September  19,  1876,  the  building  was  fully  com- 
pleted e^mally.  On  August  21,  1876,  the  common  coun- 
cil appointed  viewers  of  the  proposed  extension  of  Second 
street^  of  which  respondents  had  notice.  The  viewers  report- 
ed to  the  common  council  on  August  31,  1876,  and  their  re- 
port was  adopted  by  an  ordinance  approved  September  19, 
1876,  since  which  time  the  city  has  done  nothing  towards 
widening  the  street,  collecting  assessments  or  paying  damages 
to  property.  Nor  has  the  city  paid  or  tendered  the  respond- 
ents any  sum  whatever  as  damages  to  their  property. 

In  their  report,  the  viewers  assessed  the  damages  to  the 
buildings  of  respondents  at  nine  hundred  and  thirty  dollars; 
and  from  this  asssessment  the  respondents  appealed  to  the 
circuit  court.  The  case  came  on  for  trial  on  the  thirteenth 
of  February,  1878,  when  the  juiy  found  the  following  ver- 
dict: "We,  the  jury  in  the  above  entitled  cause,  find  the 
damages  to  the  interest  of  the  said  defendants  to  the  south 
half  of  lots  1  and  2,  in  block  20,  to  be  one  thousand  six  hun- 
dred and  sixty-six  dollars  and  sixty-seven  cents ;  and  we  find 
the  damages  to  the  interests  of  defendants  in  the  north  half 
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of  lot  1,  in  said  Uock^  to  be  eight  hundred  and  thirtjrtbxee 
dollars  and  thirty-three  cents;  and  we  find  the  damages  to  de- 
lendants'  interest  in  said  lots  1  and  2,  in  said  block,  over  and 
above  all  benefits  thereto,  to  be  the  sum  ol  two  thousand  five 
hundred  dollars/' 

Several  exceptions  were  tsken  to  the  rulings  of  the  court 
upon  the  admission  and  exclusion  of  the  testimony  of  wit- 
nesses; but  it  is  unnecessary  to  consider  them,  as  the  same 
questions  are  raised  in  the  instructions  to  the  jury  which  were 
excepted  to  by  the  appellant  The  court  instructed  the  jury 
in  substance :  "That  the  defendants  were  entitled  to  recover 
damages  to  their  improvements  by.,  reason  of  the  -proposed 
widening  of  the  street,  as  the  improvements  existed  when  the 
ordinance,  adopting  the  report  of  the  viewers,  was  approved 
September  19,  1876.  Although  the  defendants  had  notice 
that  this  improvement  was  to  be  made  by  the  ciiy,  they  need 
not  await  the  result  of  the  decision  of  the  coipmon  council  be- 
tween the  giving  of  the  first  notice  and  the  adoption  of  the 
report  of  the  viewers. .  But  they  are  entitled  to  compensation 
for  all  damages  sustained  by  being  required  to  alter  their  im- 
provements put  up  during  that  time,  so  as  to  conform  them  to 
the  widened  street'^ 

This  appeal  was  heard  and  determined  under  the  provis- 
ions of  sec.  9,  act  of  December  19,  1865,  of  appellant's  char- 
ter, which  is  as  follows: 

Sec  9.  "Such  appeal  shall  be  deemed  and  be  heard  and 
determined,  and  the  judgment  thereon  enforced,  so  far  as 
practicable,  in  the  same  manner  as  an  action  at  law.  The  jury 
shall  view  the  proposed  street  or  alley,  the  property  to  be  ap- 
propriated and  the  property  against  which  benefits  are  assess- 
ed, and  proof  of  damages  and  benefits  may  be  introduced  by 
the  city  and  the  appellants;  the  city  shall  be  considered  the 
plaintiff.  The  jury  shall  assess  and  determine  by  their  ver- 
dict how  much  less  valuable,  if  any,  each  lot  or  part  thereof, 
with  the  improvements,  may  be  rendered  by  the  laying  out, 
establishing  or  widening  such  street  or  alley,  and  in  case  of 
persons  having  different  estates  and  separate  interests  in  any 
lot  or  part  thereof,  or  of  the  improvements  thereon,  shall  ap- 
portion the  same  between  tHem,  and  shall  also  assess  and  de- 
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termine  the  value  of  the  benefit  and  advanjbages^  if  any,  of 
such  street  or  alleys  so  to  be  opened,  laid  out,  established,  or 
widened,  as  the  case  may  be,  to  the  respective  owners,  leseeee 
and  other  persons  interested  in  any  lands,  tenements,  heiedi-. 
taments  and  premises,  any  part  of  which  is  required  for  the 
opening,  laying  out,  establishing  or  widening  of  such  street  or 
alley,  in  excess  of  the  damages  which  any  sudi  owner,  lessee 
or  other  person  interested  will  sustain  by  reason  of  the  open- 
ing, laying  out,  establishing  or  widening  of  any  such  street  or 
alley,  and  assess  and  determine  the  value  of  the  benefit  and 
advantage  of  such  street  or  alley  to  the  respective  owners, 
lessees  or  other  persons  interested  in  any  lands,  tenements, 
hereditaments  and  premises  not  required  for  the  purpose  of 
opening,  laying  out,  establishing  or  widening  any  such  street 
or  alley,  but  fronting  or  to  front  thereon,  or  being  at  and 
within  half  the  distance  of  the  next  street  or  alley  thereto,  and 
also  within  one  hundred  feet  of  the  boundary  of  the  street  or 
alley  to  be  laid  out,  established  or  widened  on  each  side  there- 
of; and  which  the  jury  shall  deem  to  be  benefited  by  such 
street  or  alley  in  respect  t6  the  respective  estate  and  interest 
of  said  owners,  lessees  and  other  persons  respectively  so  in- 
terested in  any  lands,  tenements  and  premises;  but  the  issues, 
testimony  and  verdict  up6n  such  appeal  shall  be  confined  to 
the  parties  appealing  and  the  jury  shall  not  re-assess  any  dan^ 
ages  or  benefits  unappealed  frc«n.  The  verdict  of  the  jury 
shall  be  a  final  and  conclusive  determination  of  the  matter  of 
such  assessment." 

The  appellant  contends  that  the  viewers  having  been  ap- 
pointed on  the  twenty-first  day  of  August,  and  reported  their 
assessment  of  damages  on  the  thirty-first  day  of  August, 
1876,  of  which  fact  the  respondents  had  notice,  it  was  their 
duty  to  suspend  work  on  the  brick  walls  of  their  building, 
then  in  the  process  of  construction,  and  await  the  conclusion 
of  the  city  council  in  regard  to  the  appropriation  of  their 
property ;  and  that  if  they  expended  more  money  in  complet- 
ing the  structure  (then  probably  half  complete),  it  was  their 
own  fault,  for  they  had  full  notice  that  the  property  would 
ultimately  be  required  for  public  uses,  by  the  report  of  the 
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Viewers.  It  is  further  contended  by  the  counsel  for  appellant 
that  by  the  ninth  section  of  the  act  of  December  19,  1866, 
before  referred  toy  it  is  provided  that  "the  jury  shall  not  reas- 
sess any  damages  unappealed  from,**  and,  therefore,  any  im- 
provements to  the  property  made  after  the  assessment  from 
which  the  appeal  tvas  taken  could  not  lawfully  be  considered 
by  the  jury  because  no  appeal  was  taken  from  such  unasseesed 
damages.  We  think  this  clause  has  reference  to  the  reassess- 
ment of  damages  for  any  person  who  has  not  joined  in  the  ap- 
pend as  provided  in  section  7  of  the  same  act  The  prohibi- 
tion relates  to  cases  which  have  been  unappealed,  and  has  no 
irefei^eoce  to  the  assessment  of  damages  by  the  jury  in  any  case 
before  the-  court  It  relates  to  the  parties  who  have  not  ap- 
pealed.  This  is  apparent  from  the  context  "But  the  issues, 
teatimony  and  verdict  upon  such  appeal,  shall  be  confined  to 
the  parties  appealing,  and  the  jury  shall  not  reassess  any  dam- 
ages  or  benefits  unappealed  from.'* 

We  will  now  proceed  to  consider  the  alleged  error  in  the 
charge  of  the  court,  wherein  the  jury  were  instructed  that  the 
defendants  were  entitled  to  recover  damages  to  their  improve- 
ments by  reason  of  the  widening  of  the  street,  as  the  improve- 
ments existed  when  the  report  of  the  viewers  was  adopted  on 
the  nineteenth  of  September,  1876.  The  court  did  not  err  in 
giving  thiB  instruction.  Although  the  respondents  had  notice 
of  the  report  of  the  viewers  made  on  the  thirty-first  of  Aug- 
ust, they  were  under  no  obligation  to  suspend  work  on  the 
building.  Like  every  other  owner  of  property,  they  had  com- 
plete control  over  it,  and  the  right  to  improve  and  enjoy  it, 
until  it  was  appropriated  for  public  use.  The  common  coun- 
cil were  under  no  obligation  to  adopt  the  report  made  by  the 
viewers  or  pay  for  the  property  proposed  to  be  taken.  It  was 
entirely  optional  with  them  whether  they  would  go  on  with 
the  widening  of  the  street  or  abandon  it  altogether,  and  it 
would  be  unjust  to  hold  that  it  was  the  duty  of  the  respond- 
ents to  cease  working  upon  their  building  as  soon  as  the  view- 
ers made  their  report,  or  go  on  with  the  improvements  at  the 
peril  of  losing  all  expenditures  incurred  by  them  while  awaitr 

7  Oregott— .^ 


403  CiTT  OF  PoBTi^AH D  V.  JjsE  Sah.        [7  OregoQ 

ing  the  uncertain  action  of  the  common  council.  The  court 
held,  and  properly  so,  that  the  rights  of  the  parties  -were  re- 
ciprocal ;  that  so  long  as  there  was  no  obligation  on  the  part 
of  the  appellant  to  go  on  with  the  contemplated  improve- 
ments, or  pay  lespondeats  the  damages  .which  Uiey  might 
thereby  sustain,  there  was  no  obligation  on  their  part  to  susr 
pend  work  on  the  building  then  in  the  process  of  construe* 
tion.  These  views  are  in  accordance  with  the  law  as  held  by 
the  supreme  court  of  itfew  York  in  a  case  quite  similar  to 
this  one.  (In  the  Matter  of  Widening  WaU'Street,  17  Barb, 
618.) 

Another  assignment  of  error  is  that  the  verdict  of  the  juiy 
is  informal  in  this,  that  it  does  not  make. any  findings  of  the 
benefits  to  the  property  of  respondents.  The  ninth  section  of 
the  act  referred  to  requires  the  jury  to  ^^assesi  and  determine 
the  value  of  the  benefit  and  advantage,  if  any,  such  street 
*  *  *  so  widened  may  be  to  the  respective  owners,"  etc. 
And  this  court  held  in  the  case  of  ITie  City  of  Portland  v. 
Kamm,  5  Or.  362,  that  a  verdict  in  this  form:  ''We,  the 
jury  in  the  above^ntitled  cause,  find ,  for  the  plaintiiF/'  was 
indefinite  and  insufficient,  for  the  reason  that  it  did  not  state 
how  much  the  defendant  was  damaged,  nor  how  much  he  was 
benefited  by  the  extension  of  the  street  This  court  further 
held  in  that  case  that  the  jury  in  their  verdict  must  state  the 
sum  of  the  benefits  and  of  the  damages  separately,  or  at  least 
show  the  sum  of  the  difference  between  them."  Tested  by  the 
rule  here  laid  down,  we  think  the  verdict  in  this  case  is  suffi- 
ciently definite  and  certain.  The  jury  are  required  by  the 
act  referred  to  "to  determine  the  value  of  the  benefit,  if  any,*' 
etc.  If  the  widening  of  said  street  was  of  no  benefit  to  the 
leasehold  estate  of  respondents,  then  there  was  nothing  for  the 
jury  to  determine,  as  to  any  such  benefits.  In  their  verdict 
they  say  that  the  damages  to  the  interests  of  the  defendants 
in  the  south  half  of  lot  1  and  lot  2  are  one  thousand  six  hun- 
dred and  sixty-six  dollars  and  sixty-seven  cents,  and  the  north 
half  of  lot  1  eight  hundred  and  thirty-three  dollars  and  thirty- 
three  cents,  in  all  two  thousand  five  hundred  dollars.  And 
further,  they  find  that  the  damages  over  and  above  all  bene- 
fits are  two  thousand  five  hundred  dollars.    The  inference  is 
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therefore  irresistible^  that  there  were  no  benefits  to  be  deter* 
mined  bj  the  jury.  We  think,  theref ore,  that  the  verdict  is 
neither  informal  nor  insufficient^  and  that  the  jadgment 
should  be  affirmed. 


DOSCHER  et  aL,  Appellants,  v*  BLACEZSTON  et  aL, 

Bespondents. 

Bqxtitt  Jubisdiciion — Decbxe  or  Ditobge. — ^In  a  decree  of  divoToe  ren- 
dered in  March,  1862,  under  the  statate  of  this  state,  then  in  force» 
the  fKTty  in  fault  ima.  direeted  of  her  land,  and  the  same  vae 
vetted  in  her  children:  BM,  that  the  couii  had  the  power,  under 
the  statute,  to  so  transfer  the  land. 

Ideic. — If  a  court  making  a  decree,  which,  by  its  terms,  divests  one  per- 
son of  land  and  vests  it  in  another,  has  not  the  power  to  so  vest 
the  land  and  the  decree. is  void  in  that  behalf,  the  decree  will  also 
he  inoperative  to  divest  the  title,  and  it  will  remain  where  it 
was. 

Degbeb—- iNTEBPBETATioN — INTENTION  GOVERNS. — ^The  mfeoning  of  de- 
crees as  wen  aa  of  statutes  is  to  be  ascertained  from  the  manifest 
intention  of  those  who  made  them,  and  a  decree  will  not  be  so 
construed  as  to  operate  against  the  manifest  iatention  of  the  court 
making  it. 

Appeal  from  Multnomah  County. 

In  1860  William  Blackiston  was  the  owner  of  a  donation 
land  claim.  At  that  time,  in  consideration  of  love  and  affee- 
tion^  he  conveyed  the  south  half  of  the  claim  through  one 
Odell,  as  trustee,  to  Laura  A.,  his  wife,  during  her  natural 
life  with  a  contingent  remainder  to  her  children  by  William, 
who  should  survive  her.  In  February,  1862,  there  were  four 
of  such  children  living,  Frances  G.,  Charles  A.,  Clara,  and 
Tobias  M.    No  other  children  were  bom  of  the  marriage. 

In  March,  1862,  a  decree  of  divorce  was  granted  in  the 
state  circuit  court  against  Laura  A.,  at  the  suit  of  William. 
By  this  decree  the  conveyance  of  William  to  Laura  A.  of 
1860,  was  set  aside,  and  the  title  to  the  south  half  of  the  do- 
nation claim,  was  decreed  to  vest  in  the  said  children,  Frances 
G.,  Charles  A.,  Clara,  and  Tobias  M, 

In  1863  Frances  G.  and  Tobias  M.  died  without  issue. 

In  December,  1863,  a  judgment  was  peooveied  against  Wil- 
liam, and  the  plaintiff,  John  Doscher,  upon  which  execution 
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issued^  and  a  levy  made  upoo  all  the  estate  of  William  in  the 
donation  claim.  A  sale  was  made  on  the  esecation  to  one 
Thobonii  inho  waa  acting,  as  is  claimed^  as  the  agent,  in  the 
purchase  of  the  plaintiff,  Ann  Doecher. 

Thobum  conveyed  the  property  to  J.  N.  Dolph  on  trust. 
The  plaintiffs  claim  that  Thobum,  in  these  proceedings,  acted 
as  the  agent^  and  under  the  diiedaon  0f  Ann  Doadbier,  while 
Dolph  claims  that  the  conveyance  through  Thobum  was  from 
John  Doscher,  the  husband  of  Ann.  Upon  the  direction  of 
John  Doseher,  Dolph  brou^t  a  partition  suity  and  subse- 
quently in  pursuance  of  a  deeree  therein,  ooitvcsyed  to  tiie  two 
surviving  children,  Charles  A.  and  Clara,  portions  of  the 
south  half  of  the  donation  claim. 

It  is  claimed,  on  the  part  of  the  appellants^  that  Laura  A., 
having  been  divested  of  her  life^state  before  any  estate  be- 
came vested  in  the  children,  the  estate  reverted  to  Odcll  in 
trust  for  William,  and  that  the  Doschers  succeeded  to  this 
estate  under  the  execution  sale  against  Willianu 

The  object  of  this  suit  is  to  cancel  the  deeds  made  by  Dolph 
to  tlie  Aildren,  Charles  A.  and  Clara,  and  to  compel  Dolph  to 
execute  a  deed  to  the  appellant,  Ann  Doscher  to  the  estates  so 
conveyed  to  the  two  children. 

The  bill  was  dismissed,  whereupon  this  appeal  was  taken. 

The  statute  under  which  the  decree  of  divorce  was  granted 
between  William  and  Laura  A.  was  as  follows : 

Sec.  Y.  "The  court,  in  granting  a  divorce,  shall  male  such 
disposition  of  and  provision  for  the  children  as  shall  appear 
most  expedient  under  all  the  circumstances,  and  most  for  the 
present  comfort  and  future  well-being  of  such  chil- 
dren."   *    ♦    ♦ 

Sec.  8.  ^Tn.  granting  a.  divorce,  the  court  shall  make  sudi 
disposition  of  the  property  of  the  parties  as  shall  appear  juat 
and  equitable,  having  regard  to  the  respective  merits  of  the 
parties,  and  to  the  condition  in  which  ihey  will  be  left  by  sudi 
divorce,  and  to  the  partjr  through  whom  the  property  was  ac- 
quired, and  to  the  burdens  imposed  upon  it,  for  the  benefit  of 
eliildren."     (Or.  Stat  1855,  440.) 
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'  Sidney  Dell,  for  appeUaHts.  ,       ' 

Northt^p  c6'  OUbert,  for  lespondent* 

By  the  Court  Boian,  J. : 

From  the  pleadings  and  exhibits  in  this  case  it  appters  that 
William  Blackiston  being  the  oi^mer  of  the  land  in  ooniaro- 
versy,  conveyed  it  to  James  A.  Odell,  in  trust  to  convey' to  his, 
Blackiston'S;  wife  for  life,  remainder  over  to  his  children. 
Said  Odell  performed  the  trust  by  making  the  foUowiiig 
deed:  "For  the  consideration  of  one  dollar  to  mepaidbyLau*- 
ra  Ann  Blackiston,  of  the  county  of  Multnomah,  Oregon,  and 
for  divers  other  good  and  valuable  considerations,  I,  James 
A.  Odell,  do  hereby  sell  and  convey  unto  the  said  Laura  Ann 
Blackiston,  for  and  duidng  her  natural  life,  and  froni  and  af- 
ter her  decease  to  the  children  of  said  Laura  Ann  and  William 
Blackiston  who  shall  survive  the  said  Laura  Ann ;  or  if  any  of 
said  children  shall  die,  leaving  issue,  then  to  the  survivors, 
and  said  issue  share  and  share  alike,  the  issue  of  each  child 
taking  the  same  share  that  the  parent  would  have  taken  if 
living  at  the  death  of  said  Laura  Ann,  the  following  described 
property,  to  wit:  (Here  follows  a  description  of  the  prop- 
erty.) After  this,  in  March,  1862,  at  the  suit  of  said  Wil- 
liam, a  decree  of  divorce  was  granted  hetween  the  said  Wil- 
liam and  Laura  Ann  on  account  of  the  alleged  misconduct  of 
said  Laura  Ann  in  which  decree  as  to  this  land  described  in 
the  deed  named  above,  the  court  decided  and  decreed  "that 
the  said  Laura  Ann  Blackiston  be  and  she  is  hereby  divested 
of  all  right,  title  and  interest,  property,  claims  and  demands 
of,  in  and  to  the  south  half  of  the  donation  land  claim  of  said 
William  Blackiston  and  that  said  south  half  of  said  land 
claim  be,  and  is  hereby  vested  in  Francis  Q.  Blackiston,  Chas. 
A.  Blackiston,  Clara  Blackiston  and  T.  M.  Blackiston,  in 
equal  proportions  in  fee-simple;  and  that  the  said  William 
Blackiston,  is  hereby  authorized  to  have  sol^  control,  manage- 
ment and  care  of  said  south  half  of  said  claim,  for  the  use 
and  benefit  of  said  Francis  G.,  Chas.  A.,  Clara  and  T.  M. 
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BlackiBton  until  they  are  lawfully  entitled  to  the  same  in 
their  own  right''  ITo  question  is  made  in  this  case  but  what 
the  deeds  to  Odell^  and  from  Odell  to  Laura  Atiti  and  diil- 
dren,  are  in  due  form  to  convey  the  land. 

But  it  is  claimed  by  the  counsel  for  the  appellants  that  the 
lastruamed  deed  conveyed  only  a  contingent  estate  to  the  said 
children,  and  that  the  decree  of  divorce  divested  the  life-estate 
out  of  said  Laura  Ann,  but  did  not  vest  it  in  the  said  chil- 
dren, for  the  reason  that  the  court  had  no  authority  by  the 
statute  to  vest  the  same  in  said  children,  and  that  theiefon^ 
the  decree  being  valid  so  far  as  it  divested  the  life-estate  out 
of  said  Laura  Ann,  destroyed  it,  and  with  it  the  contingent 
remainder  to  the  said  children.  We  think  it  was  the  inten- 
tion of  the  court  to  transfer  by  its  decree  this  property  from 
said  Laura  Ann  to  the  children.  It  was  an  attempt  to  convey 
the  land  by  a  decree,  and  if  the  court  had  no  power  under  the 
statute  to  convey  the  land,  then  all  this  part  of  the  decree  was 
void,  as  well  that  whidi  divested  the  life-estate  out  of  Laura 
Ann,  as  that  which  vested  it  in  the  children.  All  this  part  of 
the  decree  seeks  to  accomplish  one  object,  that  is  to  vest  this 
property  in  these  children.  It  was  an  attempt  to  convey  by 
decree  of  a  court  In  such  conveyances  there  must  be  one  who 
holds  the  title  to  be  conveyed,  and  one  who  is  to  receive  it; 
and  if  the  decree  fails  to  make  the  conveyance,  the  title  will 
remain  where  it  was,  for  a  decree  should  never  be  made  to 
operate  against  the  manifest  and  declared  intention  of  the 
court  To  have  this  decree  operate  as  contended  for  by  coun- 
sel would  be  to  make  it  effectuate  an  end  contrary  to  the 
manifest  intention  of  the  court  The  meaning  and  effect  of 
decrees  as  well  as  statutes  are  to  be  ascertained  from  the  man- 
ifest intention  of  those  who  make  them,  and  if  this  property 
did  not  pass  to  the  said  children  by  these  words  of  the  de- 
cree, it  stood  unaffected  by  them. 

As  to  whether  or  not  the  decree  of  divorce  would  by  its  own 
force  divest  property,  not  disposed  of  by  its  terms,  out  of  the 
guilty  party  and  in  the  party  at  whose  suit  the  divorce  was  ob- 
tained, we  do  not  now  feel  called  on  to  decide*    For  we  think 
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the  decree  vested  tlie  life-estate  of  said  Laura  Ann  in  said 
children^  who  held  the  estate  in  remainder^  and  the  whole  es- 
tate became  vested  in  them  when  they  received  by  this  decree 
the  particular  estate  held  by  their  mother  before  the  divorce. 
This  question  of  the  power  of  the  court  in  this  behalf  was  set- 
tled by  this  court  in  the  case  of  Jacob  Cline  v.  John  HttHy, 
tenant  of  Mary  Cline,  which  was  decided  in  1864,  where  it 
was  held  that  the  circuit  court  had  the  authority  to  bestow  on 
the  children  of  divorced  parties  the  real  estate  of  the  party 
in  fault;  and  the  decision  of  this  court  in  that  case  concludes 
us  in  the  decision  of  this  case,  for  whatever  might  be  our  dis* 
position  to  hold  in  this  matter  now,  were  it  presented  for  the 
first  time,  we  feel  bound  by  the  rule  which  has  been  so  long  es- 
tablished and  often  acted  on  by  the  circuit  courts,  wherebyi 
in  several  instances,  property  which  is  now  of  great  value  has 
been  transferred  by  decrees  in  divorce  casea  We  would  not 
be  warranted  in  disturbing  estates  in  land  depending  on  suck 
decrees  under  a  statute  which  has  long  since  been  repealed, 
and  the  lands  thus  transferred  by  these  decrees  sold  and  pur^ 
chased  in  good  faith  on  their  sanction.  For  the  people  justly 
look  on  rules  of  property,  settled  and  fixed  by  the  decisions  of 
the  supreme  judicial  tribunal  of  the  country,  as  giving  the 
highest  assurance  that  they  will  not  be  overturned  or  become 
uncertain.  Such  being  our  opinion  of  the  effect  of  this  de- 
cree, it  determines  this  case  in  favor  of  the  respondents^  and 
the  decree  of  the  circuit  court  will  be  affirmed  with  costs. 


A.  P.  ANKENT  et  al.,  Respondents,  v.  CHAELES  A. 
BLACKISTON  et  al.,  Appellants. 

finviOE  or  Summons — Sbvkbal  Defeztdaitts. — ^Where  the  servioe  of 
aummons  in  a  suit  In  chancery  is  made  by  serving  a  copy  of  the 
snnunonfl  upon  each  of  several  defendants  and  a  copy  of  the  com- 
plaint ia  only  served  upon  one  of  such  defendants,  and  it  does  not 
appear  in  the  return  that  the  plaintiff  directed  in  writing  on  the 
eopy  of  the  complaint  served,  on  which  defendant  it  should  be 
served,  such  service,  if  defective,  can  only  be  taken  advantage  of 
on  appeal,  and  does  not  render  the  decree  void. 
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QuABDiAif — ^BiODT  TQ  AFPBiiB. — ^The  general  guardian  has  author!^  to 
appear  for  hU  ward  and  answer  for  him  in  a  suit  and  such  appear- 
ance will  waive  an  irregularity  in  the  service  of  process. 

Appeal  from  Multnomah  Cbimty. 

This  suit  involves  the  validity  of  a  decree  rraidered  in  a 
partition  suit  to  which  the  appellants  were  parties  defendant 
It  was  brought  to  quiet  title.  The  respondents  had  a  decapee 
as  prayed  for,  from  which  this  appeal  is  taken. 

The  facts  are  stated  in  the  opinion. 

B.  KUlen  and  Northup  £  Oilbert,  for  appellants: 

.  When  lands  are  granted  to  two  or  more  persons  to  hold  to 
lliein  and  their  heirs,  or  for  the  term  of  their  life,  without  an; 
restrictive  or  exclusive  words>  all  the  persons  named  in  such 
instrument  to  whom  the  lands  are  so  given  take  a  joint  estate 
aiid  are  called  joint-tenants.  (2  Greenl.  Cruise,  864.)  J<Hnt- 
tenancy  is  where  two  or  more  persons,  not  being  husband  and 
wife,  at  the  date  of  its  acquisition,  have  any  subject  of  prop- 
erty jointly  between  them  in  equal  shares,  (1  Prestcm  on 
Estates,  186.) 

Joint  estates  were  favorite  estates  at  common  law,  and 
whenever  an  estate  vested  in  two  or  more  persons  by  pur- 
chase, there  arose  at  once  the  presumption  that  it  was  a  j<Hnt 
estate.  (Aveling  v.  Knipe,  10  Yes.  441 ;  Dart  on  Vendois, 
481.)  The  words  '^share  and  share  alike,''  do  not  create  a 
tenanqr  in  common.  (Moore  v.  Clegham,  10  Beav.  425 ; 
Stinson  v.  Butterman,  5  Cush.  153 ;  Pvrdy  v.  Purdy,  4  Md. 
Ch.  Dec  547.) 

A  deed  to  two  or  more  persons  vests  in  them  a  joint  estate. 
(Whittridge  v.  Barry,  42  Md.  151;  Jones  v.  Jones,  1  CaL 
469 ;  Fisher  v.  Wigg,  1  Lord  Ray.  622.) 

Joint  es&tes  existed  in  Oregon  up  to  October  17,  1868. 
The  act  of  the  legislature  abolishing  joint  estates  could  have 
no  effect  upon  joint  estates  vested  at  that  time.  The  legis- 
lature has  no  authority  to  give  such  an  effect  to  a  statute  as 
will  deprive  joint-tenants  of  one  of  the  essential  elements  of 
the  tenure,  the  right  of  survivorship.     (Oreen  v.  Blanehard, 
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40  Cal.  198;  Boston  F.  Co.  v.  CondU,  19  K.  J.  Eq.  899.) 

The  decree  of  partition  in  the  Thoburn  snit  was  not  an  ad- 
jndic!ation  npon  the  title  of  the  defendants  Clara  and 
Charlee.  At  cdmmon  law  partition  was  considered  as  a  mere 
possessory  action,  which  left  the  title  as  it  found  it.  (JSarUm 
V.  Langham,  69  Pa.  St  286 ;  Pierce  v.  Oliver,  18  Mass.  212 ; 
Malet  V.  Foxcroft,  1  Story  C.  C.  476.) 

The  statutes  of  Oregon,  at  the  time  of  this  partition;  did 
not  make  a  decree  of  partition  binding  upon  the  title  of  par- 
ties to  the  suit.  In  some  states  it  is  held  that  a  decree  of  par- 
tition is  decisive  of  the  claims  of  title  of  the  parties  thereto, 
but  it  will  be  observed  that  in  those  states  the  statutes  have 
expressly  .provided  that  if  it  shall  appear  that  there  are  par- 
ties claiming  the  same  portion  adversely  to  each  other,  the 
court  may  decide  upon  such  adverse  claims.  (Forder  v. 
Davis,  38  Mo.  116;  Wade  v.  Deray,  60  Cal.  376.) 

The  Oregon  law  of  partition  contains  no  such  provision. 
Again,  the  court  had  no  jurisdiction  of  that  partition  suit,  for 
the  reason  that  the  plaintiff  therein  was  not  in  possession  of 
the  land  he  sought  to  partition.     (Stat,  of  Or.  198.) 

The  pleadings  in  the  partition  suit  show  that  the  parties 
thereto  claimed  to  hold  adversely.  "The  object  of  the  parti- 
tion is  to  turn  an  estate  that  is  held  in  common  into  an  estate 
in  severalty,  and  not  to  furnish  a  mode  of  settling  oonfliqting 
titles.  {Brock  v.  Eastman,  28  Vt  660 ;  Florence  v.  Hopkins, 
46  N.  T.  186.) 

If  the  land  be  held  adversely  to  the  plaintiff  he  must  first 
establish  his  right  by  an  action  to  recover  possession.  {Mc- 
Masters  v.  Carothers,  1  Pa,  St  826 ;  Botmer  v.  The  Proprie- 
tors, 7  Mass.  475;  Ahbergottie  v.  Chaplin,  10  Rich  Eq.  428; 
9  Cowen,  530.) 

Again,  there  aie  irregularities  in  the  proceeding  for  par- 
tition which  are  sufficient  to  invalidate  the  decree.  In  a  suit 
in  chancery  infant  defendants  can  only  appear  by  guardian 
ad  litem,  who  must  be  appointed  by  the  court,  otherwise  the 
infant  will  not  be  bound  by  its  decrees.  {Myers  v.  Myers,  6 
W,  Va.  369;  Fitch  v.  Cornell,  1  Sawyer,  156;  Stat  of  Ore- 
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gon,  p.  110,  sec  31 ;  Story  Eq.  Plead.,  sec  58,  note*) 

The  retiirn  of  aerviee  of  summons  should  have  shown  that 
service  was  made  upon  the  infant  defendants  by  leaving  a 
copy  thereof  with  them  and  with  their  guardian.  The  fact 
that  the  infant  defendants  appea,red  and  filed  answer  does  not 
give  the  court  jurisdiction  unless  they  were  properly  served.. 
The  summons  was  defective,  in  that  it  did  not  apprise  the  de- 
fendants of  the  nature  of  the  relief  sought  No  service  of 
complaint  was  made  except  upon  the  defendant,  John 
Doscher.  The  summons  simply  notified  defendants  that  the 
plaintiflf  would  apply  to  the  court  for  the  relief  prayed  for  in 
the  complaint 

Errors  of  less  magnitude  than  these  have  been  held  suffi- 
cient to  justify  a  court  in  setting  aside  decrees  of  partition.  A 
judgment  in  partition  was  treated  as  void  because  the  record 
did  not  show  whether  the  commissioners  were  sworn.  (Smith 
V.  Moore's  Heirs,  6  Dana,  417.)  The  record  of  partition  will 
be  disregarded  unless  it  show  affirmatively  that  the  various 
steps  required  by  law  have  all  been  taken.  {Oayton  v,  Shane, 
7  Dana,  498;  Jink  v.  Rowland,  3  Gray,  ^Z^\.Newell  v.  Sad- 
dler, 16  Mass.  122 ;  Thayer  v.  Thayer,  7  Pick.  209 ;  Schuyler 
V.  Marsh,  87  Barb.  356.) 

If  this  court  should  hold  that  the  cireuit  court  exceeded 
its  jurisdiction  in  vesting  this  land  in  the  children  by  the  de- 
cree of  divorce,  then  the  partition  is  wholly  inoperative  and 
void,  as  it  was  the  invariable  rule  at  common  law  that  estates 
in  remainder  or  reversion  could  not  be  divided  by  proceedings 
for  compulsory  partition,  and  there  is  no  statute  changing 
that  rule  in  this  state.  In  fact,  the  same  rule  is  enacted  by 
statute  in  many  of  the  states.  (Stevens  v.  Enders,  1  Green, 
K  J.  273;  Packard  v.  Packard,  16  Pick.  194;  Baldwin  v. 
Aldrick,  84  Vt  532.) 

Dolph,  Bronaugh,  Dolph  <£  Simon,  and  Sidney  DeU,  for 
respondents : 

The  rights  of  the  parties  to  a  suit  in  partition  are  deter* 
mined  by  the  decree.  (Civ.  Code,  sec.  425;  Herman  on  Es- 
toppel, 93,  94 ;  Morenhaut  v.  Higuera,  82  Cal.  289 ;  iVee- 
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man  on  Judgmenta^  272,  sec  306.)  ^'When  an  infant  is  a 
party  he  shall  appear  1^  giiardian,  who  may  be  appointed  bj 
the  court  in  which  the  action  is  brought,  or  by  a  judge  thereof, 
or  a  county  judge.  (Civ.  Code,  p.  110,  sea  81,  and  authori- 
ties cited.) 

"Nothing  contained  in  this  title  shall  impair  Ihe  power  of 
the  supreme  court,  the  circuit  court,  the  county  court,  or 
courts  of  a  justice  of  the  peace,  to  appoint  a  guardian  to  de- 
fend the  interests  of  any  minor  impleaded  in  such  courts  or 
interested  in  any  suit  or  matter  therein  pending;  nor  their 
power  to  appoint  or  allow  any  person  as  next  friend  for  a  mi- 
nor to  commence,  prosecute  or  defend  any  suit  in  his  behalf." 
(Mis.  Laws,  p.  555,  sec.  12.)  "Every  guardian  appointed 
under  the  provisions  of  this  title  shall  *  *  *  appear  for 
and  represent  his  ward  in  all  legal  suits  and  proceedings,  un- 
less where  another  person  is  appointed  for  that  purpose  as 
guardian  or  next  friend."  (Mis.  Laws,  p.  556,  sec  20.) 
California  statutes  of  date  of  April  29,  1851,  are  literally 
the  same  as  the  Oregon  statutes.  (Cal.  Code,  p.  4,  sees.  89, 
94.) 

"The  provisions  of  sections  nine  and  ten  of  the  civil  prac- 
tice act  relative  to  the  appointment  of  guardians  ad  litem 
where  infants  are  parties,  only  apply  where  there  is  no  gen- 
eral guardian,  or  where  he  does  not  act".  (Oronfier  v.  Puy- 
mirol,  19  CaL  629.)  "Whenever  ihe  interests  of  the  minor 
require  it,  the  court  in  which  an  action  is  pending  will  ap- 
point a  guardian  ad  litem,  even  though  the  minor  may  have  a 
general  guardian."    (Id.) 

"Where  in  a  suit  against  infants  there  was  no  personal  ser^ 
vice  upon  them,  but  their  general  guardian  appeared  and  de- 
fended for  them,  it  was  held  that  such  appearance  gave  the 
court  jurisdiction  of  their  persons."  (Smith  v.  McDonald, 
42  Cal.  484;  Spear  v.  Ward,  20  Id.  677.)  A  judgment  or 
decree  against  a  minor  without  the  appointment  of  a  guar- 
dian is  not  void  or  voidable.  (PeaJc  v.  Sharted,  21  HI.  137 ; 
Freeman  on  Judgments,  sees.  131,  513 ;  Joyce  v.  McAvoy,  31 
CaL  278.) 

In  a  suit  where  the  court  has  complete  jurisdiction  of  the 
subject  and  of  the  parties,  a  decree  against  infant  defendants. 
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^ere  tiiere  is  no  evidence  <rf  f rfttid  or  ooUusion,  is  as  yalid 
and  effectual  as  if  taken  against  adtdte. 

By  the  Coart,  Boisb,  J. : 

In  this  suit  the  plaintiffs  claim  title  through  divers  mesne 
conveyances  from  one  Thomas  Thobum,  who  purchased  the 
land  in  question  at  a  sale  of  the  same  on  execution  on  a  judg^ 
ment  in  favor  of  one  Kalmes  v.  WiUiam  BlcLchiston  et  al,  the 
father  of  the  said  Charles  A.  Blackiston  and  Clara  Blackis- 
ton.  These  conveyances  are  in  due  form  and  are  not  in  that 
respect  questioned;  After  obtaining  a  sheriff's  deed  to  the 
land,  and  before  conveying  the  same,  Thobum  brought  a  suit 
of  partition  against  John  Doscher  and  wife,  William  Black- 
iston and  wife,  Charles  A.  Blackiston,  Clara  Blackiston, 
Charles  M.  Carter  and  Sherry  Boss,  to  partition  the  south 
half  of  the  land  claim  of  William  Blackiston  which  includes 
the  land  in  question.  In  this  suit  a  summons  was  duly  issued, 
and  we  find  indorsed  on  it  the  following  return : 

"State  of  Oregon,  county  of  Multnomah :  I  hereby  certify 
that  I  served  the  within  summons  on  the  within  named  de- 
fendants, John  Doscher,  Ann  Doscher,  William  Blackiston, 
Clara  Blackiston,  Charles  A.  Blackiston,  C.  M.  Carter  and 
Sherry  Ross,  in  Multnomah  county,  on  the  seventh  day  of 
November,  a.  d.  1865,  by  delivering  to  each  of  them  a  copy 
thereof,  together  with  a-  copy  of  the  complaint  on  John 
Doscher,  prepared  and  certified  to  by  the  plaintiffs'  attorneys, 
I  further  certify  that  after  due  diligence  I  have  not  been  able 
to  find  Ann  Blackiston  in  this  county. 

"Jacob  Stitzel^  Sheriff.'* 

The  defendants  appear  and  claim  interest  in  the  land,  ^nie 
said  Charles  A.  Blackiston  and  Clara  Blackiston  being  min- 
ors, appeared  by  C.  M.  Carter,  their  guardian,  and  answered, 
and  in  their  answer,  claimed  all  of  said  south  half  of  said 
land  claim,  except  four  acres  thereof  sold  to  Sherry  Ross,  and 
prayed  that  they  be  decreed  to  be  the  owners  thereof,  except 
said  four  acres.    Jn  this  partition  suit  the  court  finds  and  de- 
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crees  that  Thomas  Tl¥>I>um  is  the  owner  of  otie  undiyided 
half  of  said  south  half  of  said  land  claim  as  described  in  com- 
plaint, and  that  Clara  and  Charles  A.  Blaekistbn  are  the 
owners  of  the  other  undivided  half  thereof,  except  four  acres 
sold  to  Sherry  Boss,  and  ordered  a  partition  thereof  acc(Mrd- 
ingljy  the  part  set  off  to  said  Clara  and  Charles  A.  to  include 
the  four  actea  sold  to  said  Boss,  and  the  court  finds  further 
that  William  Blackiston,  Ann  Blackiston,  John  Doscher  and 
Anna  Ddsefael:  have  no  interest  or  estate  therein.  In  Eiaid 
partition  suit  the  land  now  claimed  by  the  plaintiffs  was  par- 
titioned and  set  off  to  said  Thomas  Thobum,  under  whom  the 
plai^itii^s  cjiaiiu,  so  if  the  decree  in  that  partition  suit  is  valid 
and  binding  on"  the  parties  thereto,  then  the  plaintiffs  in  this 
suit  as  against  the  defendants  are  the  owners  in  fee  of  the 
land  claimed  by  them,  and  are  entitled  to  the  i^lief  they  gedc 
We  will  now  proceed  to  examine  this  decree : 

1.  It  is  claimed  that  Thobum  does  not  allege  possession ; 
he  alleges,  that  he  is  in  constructjive  possession,  which  is  suiS- 
cient,  and  this  is  supported  by  the  facts  alleged. 

2.  It  is  objected  to  the  decree  liiat  the  service  is  not  suf- 
ficient, for  the  reason  that  no  copy  of  the  complaint  was 
served  on  Charles  A.  or  Clara  Blackiston,  or  their  guardian. 
The  copy  of  the  complaint  being  served  on  John  D.oscher,  who 
was  declared  by  the  court  to  have  no  interest  in  the  land,  and 
it  not  appearing  that  the  plaintiff  directed  the  compilaint  to 
be  served  on  him  by  indorsing  such  direction  in  writing  on 
such  copy.  We  think  this  objection  is  very  technical,  and 
at  most  could  be  made  available,  if  at  all  on  appeal,  when  a 
decree  has  been  taken  by  default  In  this  case,  as  the  parties 
appeared  and  answered,  a  defect  in  the  service  would  be 
waived,  if  it  is  determined  that  the  appearance  was  such  as 
would  bind  infants.  In  this  case  C.  M.  Carter,  their  general 
guardian,  appeared  for  them  and  defended  their  interest, 
and  claimed  for  them  the  whole  property.  And  we  think  that 
under  section  20,  page  656,  of  the  code  he  had  the  authority, 
and  it  was  his  duty  to  appear  for  his  wards  in  that  suit,  and 
that  they  were  as  much  bound  by  the  proceedings  therein  as 
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though  they  had  been  of  lawful  age  and  appeared  for  them- 
selves. This  decree  seems  to  be  sufficient  in  form  and  binding 
on  all  the  parties  to  it.  It  is  not  therefore  neoessaiy  for  us 
to  inquire  into  the  validity  of  the  sale  of  the  land  on  ezecur 
tion  in  case  of  Kalmes  v.  William  Blachigton  et  al,,  for  the 
rights  of  the  parties  have  been  adjudicated  in  the  partition 
suit,  and  while  that  stands  its  determination  of  the  rights  of 
the  parties  to  it  must  remain  as  there  settled. 

The  decree  of  the  court  below  will  be  affirmed  with  ooata. 


STATE  OF  OREGON,  Eespondent,  v.  JACKSON 

GRANT,  Appellant 

laranuonoxrs— Mubdbb—Degbkb  or  Gttilt. — ^A  person  charged  with 
murder  in  the  fint  degree  may  be  convicted  under  each  indictmait 
of  murder  in  the  second  degree,  or  of  manslaughter.  On  the  trial  of 
such  case,  the  degrc'e  of  guilt,  as  well  as  the  guilt  itself,  should  be 
left  to  the  determination  of  the  jury,  and  not  assumed  by  the 
oourt. 

Appeal  from  Multnomah  County. 

On  the  twenty-second  day  of  October,  1878,  the  appellant 
was  indicted  for  the  crime  of  murder,  and  was  tried  and  ocm- 
victed  of  murder  in  the  first  degree  on  the  sixteenth  day  of 
January,  1879.  Upon  the  trial  the  court,  among  others,  gave 
to  the  jury  the  following  instructions : 

1.  "Two  classes  of  testimony  are  relied  upon  by  the  state 
in  this  case,  viz.:  confessions  and  circumstances.  Evidence 
of  admissions  or  confessions  made  by  the  defendant  since  his 
arrest  has  been  oflfered,  and  is  before  you.  A  confession, 
without  some  other  proof  that  a  crime  has  been  committed,  is 
not  suflScient  to  warrant  a  conviction.  Confessions  are  always 
to  be  received  with  caution.  The  situation  of  the  witness,  his 
surroundings,  the  excitement  under  which  he  may  have  labor^ 
ed,  the  conflicting  emotions  of  hope  and  fear  by  which  he  may 
have  been  actuated,  and  the  inability  of  the  accused  to  contra- 
dict or  explain,  are  all  to  be  taken  under  consideration.  If, 
however,  the  confessions  are  made  freely  and  voluntarily ;  if 
they  are  made  at  different  times  and  to  different  persons;  if 
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they  are  oorroborated  bj  the  conduct  of  the  party  accused,  and 
by  other  evidence,  they  may  become  the  most  conTincmg 
proofs  of  the  law/' 

2.  '^Circumstantial  evidence  may  be  quite  as  satisfactory 
as  direct  evidence.  In  some  cases  it  is  more  so.  As  stated 
by  the  court  in  a  case  referred  to  by  counsel  in  your  hearing, 
when  willful  and  deliberate  murder  contemplated  before  hand 
has  been  conunitted,  it  rarely  occurs  that  direct  positive  evi- 
dence concerning  it  exists.  When  a  man  lies  in  wait  for  an- 
other  and  secretly  shoots  or  stabs  him  to  death,  he  is  careful 
of  every  precaution  against  observation  by  others.  Thfe  evi- 
dence of  his  crime  must  be  found  in  circumstances^  and  if 
these  circumstances  concur  and  point  clearly  and  satisfactor- 
ily to  the  guilt  of  the  accused,  producing  that  conviction  in 
the  mind  to  the  degree  required,  it  is  sufficient'' 

3.  'd]f  you  should  find  that  it  was  the  habit  of  the  defend- 
ant to  frequent  the  vicinity  where  the  killing  tock  place ;  if 
he  was  seen  in  that  immediate  vicinity  about  the  time  when, 
according  to  the  testimony,  the  killing  must  have  been  done ; 
if  he  was  in  the  habit  of  carrying  a  weapon  capable  of  inflict- 
ing sudi  wounds  as  caused  Spellen's  death ;  if  the  defendant 
has  made  contradictory  or  false  statements  in  reference  to  the 
fact  of  his  having  been  in  Spellen's  vicinity  about  the  time  of 
the  homicide ;  such  facts  are  material  for  your  considera- 
tion." 

4.  "There  is  testimony  which  shows  that  Dennis  Spellen 
was  found  dead  near  his  cabin  on  Sunday,  thirtieth  day  of 
last  June,  and  that  he  had  died  from  the  effects  of  a  gun- 
shot wound  in  the  back.  The  testimony  tended  to  show  that 
he  was  so  shot  by  some  person  or  persons  while  he  was  walking 
across  a  log  over  a  ravine  about  seventy-five  feet  distant  from 
his  cabin,  and  that  the  person  or  persons  so  shooting  did  it 
from  ambush,  or  from  a  place  where  he  or  they  had  been  ly- 
ing in  wait  If  this  is  true,  then  the  killing  ^as  done  of  pre- 
meditated and  deliberate  malice,  and  is  murder  in  the  first 
degree  in  the  person  or  persons  who  did  the  shooting." 

5.  "The  testimony  tended  to  show  that  the  deceased  had 
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been  dead  about  three  dajB.  There  waa  also  the  teatiinany  of 
a  witness  who  worked  upon  the  building  on  the  comer  of 
Stark  and  Front  streets  where  SpeUen  wMked,  to  the  effect 
that  SpeUen  worked  on  such  building  on  Tuesday,  the  twenty- 
fourth  or  twenty-fifth  day  of  June.  The  Tuesday  of  that 
week  came  on  the  twenly-fif th  of  June.  If,  then,  Spellen  had 
been  dead  three  days  when  found  on  the  thirtieth  of  June, 
and  if  he  quit  work  in  the  city  Tuesday  night  of  the  twenty- 
fifth,  the  killing  was  probably  done  between  the  night  of  the 
twenty-fifth  and  twenty-eighth  day  of  June,  or  cm  Wednesday 
or  Thursday,  the  twenty-sixth  or  twenty-seventh  days  of 
June." 

6.  ^'The  witness  Zegler  testifies  that  he  saw  Qrant  at  dif- 
ferent times  near  this  cabin  in  the  latter  part  of  this  month 
with  a  gun  in  his  hand ;  that  once  he  saw  him  leaning  against 
the  comer  of  the  cabin,  and  that  upon  seeing  witness  the  de- 
fendant turned  back.  The  German,  who  swore  through  an 
interpreter,  testified  that  he  saw  the  defendant  on  Thursday 
or  Friday  before  the  body  was  discovered ;  that  he  was  near 
the  cabin  with  the  woodchopper;  did  not  see  him  have  a  gon. 
He  must  have  seen  Grant  there  with  the  woodchopper,  if  he 
is  truthful  and  reliable,  and  not  mistaken  in  what  he  says  on 
the  twenty-seventh  or  twenty-eight  days  of  June.  Who  was 
the  woodchopper,  and  was  it  Spellen }  There  is  testimony  to 
the  effect  that  Spellen  was  accustomed  to  chop  wood  at  in- 
tervals for  the  railroad.  You  may  consider  frdm  all  the  facts 
and  circumstances  whether  this  woodchopper  was  or  was  not 
Spellen,  and  whether  or  not  Grant>  the  defendant,  was  seen 
on  Thursday  or  Friday  of  that  week  with  Spellen  at  or  near 
this  cabin,  and  you  are  to  give  to  it  whatever  importance  the 
fact,  if  it  is  a  f act^  of  the  defendant  being  at  and  in  the  vicin- 
ity of  this  cabin  near  the  time  when  the  killing  must  have 
been  done,  in  determining  the  question  of  the  defendant's 
guilt  or  innocence.  It  may  be  important  for  you  to  consider 
what  the  probable  fact  is,  as  to  whether  the  person  who  did 
the  killing  had  been  much  about  or  in  the  vicinity  of  Spel- 
len's  cabin,  and  had  become  acquainted  with  the  loeation  and 
surroundings  and  with  the  habits  of  the  deoeased.     All  of 
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these  facts  and  ciieumstaiiees  ahoidd  be  cafefolly  Troi^Ktd.lQr 
you  as  tending  to  corroborate  6r  contradict  the  alleged  oW&t^.T 
sions  made  to  Smith  and  his  wife/'  /     '.  >; 

7.  '7n  the  anxiety  which  all  men  should  feel  to  secure  tb^j', 
pnnishment  of  him  who  perpetrates  an  atrodoua  crime,  we  ; 
should  carefnlly  guard  against  the  bonvictioii  of  an  iimooezit  j 
person.  And  on  the  other  band,  in  the'  tendemese  which  rXffn. 
feel  for  human  life,  we  should  not  hesitate  to  {MPonoonoe  that  , 
couTiction  when  the  testimony  is  oonvincing.'' 

8.  ^'There  i«  no  evid^ce  ijl  this  case  which  reduces  the 
crime  from  xhurder  in.  the  first  degree  to  murder  in  the  second 
degree,  cyt  to  manslaughter.  The  defendant^  if  he  is  guilty  at 
all,  is  guilty  of  murder  in  the  first  degree.^' 

No  exception^  was  taken  to  that  part  of  the  instruetiohs  , 
which  states  that  SpeDen  was  found  dead  near  his  cabin  on 
the  thirtieth  day  of  June,  and  that  he  had  died  from  the  ef- 
fects of  a  gunshot  wound  in  the  back.    These  facts  were  ad- 
mitted before  the  jury  on  the  trial    With  this  exeeption,  each  . 
of  the  foregoing  instructions  was  exerted  to* 

/.  Quirm  Thornton,  for  appellant: 

The  errors  insisted  upon  in  the  charge  of  the  court  to  the 
jury,  as  clearly  erroneous,  are  the  language  of  the  court  con- 
tained in  the  first,  second,  and  third  instructions  taken  in  the 
order  in  which  the  language  was  employed. 

[The  last  sentence  in  each  of  instructions  one  and  two,  and 

all  of  instructions  three,  are  quoted  and  referred  to. 

Eep.] 

The  counsel  for  the  appellant  submits  that  the  language 
thus  quoted  is  clearly  a  hypothetical  direction  to  find  the  ap- 
pellant guilty.  And  we  aflten  as  a  proposition  of  law  as  old  as 
the  common  law,  and  sustained  on  both  principle  and  authori- 
ty, that  though  the  court  do  not,  in  so  many  words,  give  a  posi- 
tive direction  to  the  jury  on  the  testimony,  yet  if  they  do  so 
in  strong  hypothetical  language  which  embraces  all  the  points 
of  the  very  case  under  consideration',  a  new  trial  will  be  grant- 
ed. And  that  such  a  direction  would  be  to  all  intents  and 
purposes  positive,  and  have  that  effect 

7  Oregon — 2^ 
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In  maintaining  this  propoeitiony  the  following  authorities 
are  cited:  (Reel  v.  Reel,  2  Hawks  (N.  C),  63 ;  Hart  v.  MH- 
ler,  8  A.  K.  Marshall,  33.)  These  cases  are  cited  in  Graham 
&  Waterman  on  New  Trials,  vol.  3,  pp.  763,  766.  Very  lit- 
tle attention  to  th^  case  of  Reel  v.  Reel,  will  show  that  it  is 
exactly  like  the  case  contained  in  the  bill  of  exceptions^ 

The  judge's  charge  in  the  North  Carolina  case,  and  the 
chaige  of  the  court  in  the  case  of  the  8i(Ue  v.  Jackson  Orani, 
are  palpable  infringements  of  the  law,  which  makes  the  jury 
the  exclusive  judges  of  the  facts,  and  in  both  cases  objection- 
able on  general  principles,  as  in  terms  dictating  the  verdict. 

But  this  decision  stands  not  alone.  A  similar  <me  was 
made  by  the  court  of  appeals  of  Kentucky,  in  Hunt  o.  Miller, 
8  A.  K.  Marshall,  836.  In  that  case  too,  also  the  court  hypo- 
thetically  charged  the  jury.  On  this  subject  the  court  of  ap- 
peal said :  ^^And  it  was  irregular,  because,  instead  of  leaving 
the  jury  to  weigh  the  credibility  of  the  witnesses^  and  de- 
teirmine  the  facts,  without  any  intimation  of  opinion  from  the 
court  on  the  evidence,  the  instructions  imply  an  opinion  and 
decision  by  the  court,  that  both  the  facts  and  the  law  were  in 
favor  of  Miller's  right  to  recover." 

Whether  therefore  we  consider  the  second,  third  and  fourth 
exceptions  in  the  light  of  either  principle  or  authority,  the  in- 
structions of  the  court  below  will  be  seen  to  have  been  erron- 
eous. Nor  can  the  counsel  for  the  state  escape  from  conclu- 
sion here  reached  by  suggesting  that  the  court  below  did  not 
instruct  the  jury  to  find  a  named  verdict  No,  certainly  not. 
This  would  have  been  an  open  and  palpable  error.  But  the 
jury  must  not  be  misled  by  the  court  in  any  manner.  Whether 
therefore  they  are  induced  to  find  a  wrong  verdict  by  a  posi- 
tive direction,  or  by  being  left  to  draw  an  erroneous  conclu- 
sion from  the  proof,  the  consequences  being  the  same,  there  is 
the  same  ground  for  a  new  trial.  The  charge  must  be  not 
only  correct,  but  so  explicit  as  not  to  be  misconstrued.  If 
from  the  obscurity,  or  from  the  use  of  expressions  that  are 
misunderstood  by  the  jury,  it  be  misapprehended|  so  that  er- 
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Toneous  inferenoes  are  drawn  from  ity  a  new  trial  will  be 
granted  It  has  been  held,  that  wbere  the  oharge  of  the  court 
haa  even  a  tendency  to  make  an  erroneoHB  impression  upon 
the  juiy,  and  to  mislead  them  in  their  views  of  the  ease,  a  new 
trial  win  be  granted.  (Benham  v.  Gary,  11  Wend.  88 ;  Trox- 
dale  V.  The  State,  9  Humph.  411.) 

The  fifth  and  sixth  instructions  are  erroneous  because : 

1.  They  are  argumentative ;  and,  2.  They  invade  the  pro- 
vince of  the  jury  by  carefully  analyzing  a  portion  of  the  tee- 
timony,  and  then  dhaiging  tbe  jury  that  ''the  lolling  was 
probably  dcme  between  the  night  of  the  twenly-fif th  and 
twenty-eight  of  June,  or  on  Wednesday  or  Thursday,  lie 
twenty-sixth  or  twenty-seventji  days  of  Jun^/' 

The  authorities  cited  in  another  part  of  this  brief,  and  un- 
der another  head,  show  as  clearly  as  precedents  can  show  any 
doctrine  of  the  law,  that  it  was  the  duty  of  the  juiy,  to  the 
exclusion  of  the  court,  to  say  if  it  could  or  should  be  said 
at  all  that  "the  killing  was  probably  done  between  the  nights 
of  the  twenty-fifth  and  twenty-eighth  of  June,  or  on  Wednes-' 
day  or  Thursday,  the  twenty-sixth  or  twenly-seventh  days  of 
June." 

Without  now  pausing  to  present  this  objectionable  feature 
of  the  instructions  of  the  coutt  in  a  stronger  light,  I  observe 
that  the  charge  is  ai^mentative,  will  be  at  once  seen  by  even 
a  casual  readings  to  say  nothing  of  a  critical  analysis  with  a 
view  to  eliminating  its  legitimate  meaning.  And  I  will  not 
now  detain  the  court  by  saying  more  than  that  when  a  charge 
is  argumentative  and  evasive,  this  furnishes  a  ground  of  re- 
versal, if  it  is  calculated,  as  this  diarge  certaintly  was,  to  mis- 
lead the  jury.  (3  Graham  and  Waterman  on  New  Trials, 
849 ;  Rhodes  v.  Sherwood,  9  Ala.  63.) 

A  judge  may  not  express  his  opinion  on  the  sufficiency  or 
insufficiency  of  testimony  given  in  a  case  to  prove  a  fact  (8 
Graham  and  Waterman  on  New  Trials,  732 ;  Bowman  v. 
Bartleti,  1  A.  E.  Marsh.  86.)  A  question  of  fact  belongs  ex^ 
dusively  to  the  jury.  (Hardaway  v.  Manson,  2  Munf.  231 ; 
Tyler  v.  Ulmer,  12  Mass.  163;  Samea  v.' Blackheart,  12  III 
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185 ;  Baldwin  v.  Harden,  6  Coiul  463 ;  cited  as.  aathorities, 
3  Grahaxn  and  Waterman  on  New  Trials,  781,  737.) 

Upon  recapitulating  the  teatimon j,  the  oonrt  ahoold  alwa ja 
inatruet  the  jury  that  they  are  the  exdnaive  judges  of  all 
questions  of  fact  (7  Ind.  38 ;  10  K  Y.  207 ;  and  Or.  Civ. 
Code,  sec  198,  and  many  authorities  tbefe  cited.) 

A  judgment  may  be  levened  ior  erroneous  instractioiis, 
notmtbstanding  the  verdict  may  appear  to  be  ri^t  upon  die 
proof.  (Oaifi£9  v.  Buford,  1  Dana,  481.)  A  dhaige  which 
is  clearly  erroneous^  is  not  eured  by  another  part  which  states 
the  laws  correctly.  (79  Pa.  St  397;  Clem  u  8i^e,  81  Ind. 
488.) 

J.  F.  Captesj  District  Attorney,  and' If.  Fi  Mvlkey,  for  the 

state: 

It  is  the  pronnce  of  the  judg^  to  instruct  tho  jury  as  to 
the  tendenqjr  of  the  evidenceb  The  wei^bt  of  evidenos  is  a 
natter  to  be  lef^  entirely  to  tjbe  jury.  (Halliard  on  New 
Trials,.  226,  sec.  41.)  On  questions  of  .fact  the  judge  has  a 
right  to  advise  the  jury.  (Id.  227,  sec  45.)  It  is  to  some  ex- 
tent a  matter  of  discretioii  with  the  judge  how  far  he  will 
state  he  facts  in  summing  up  a., case.  (Id.  227,  sea  46.) 
Even  comments  by  the  judge  on  the  evidence  is  no  ground 
for  a  new  trial,  unless  the  defendant  has  been  prejudiced 
thereby.  (Id  228,  sec  47-9;  Civ.  Cknle,  151,  sec  227.)  If 
the  statement  by  the  judge  was  not  material,  and  did  not  ef- 
fect the  merits  of  be  case,  it  is  not  error.  (Hilliard  on  New 
Trials,  230,  b/^c  62.) 

'^Whether  or  not  the  evidence  tends  to  establish  a  particor 
lar  fact  is  a  questicm  of  law  for  the  court,  while  its  weight 
and  convincing  force  are  questions  for  the  jury."  (41  Barb. 
417.) 

The  court  is  the  judge  as  to  whether  there  is  evidence  in  a 
case  reducing  the  crime  from  mui^er  in  the  first  degree  to 
murder  in  the  second  dfigree  or  to  manslau^ter ;  and  if  there 
is  no  such  evidence^  the  court  has  a  right  to  tell  the  jury  sa 
{ateiev.  Oarraud,  5. Or.  216.) 

The  question  as  to  whether  the  crime  was  manslau^ter  or 
murder  in  the  second  degree  was  not  raised  on  the  trial  at  all; 
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no  8uch  thing  appears  from  the  bill  of  exceptional  and  the 
judge  had  a  right  to  charge  as  he  did  in  the  last  part  of  his 
charge,     (27  Cal.  507.) 

Error  will  not  be  pi^sumed — it  m\i8t  i^ppear  affirmatively 
upon  the  face  of  the  record.  (1  Or.  51.)  The  judge  oould 
assume  in  his  charge  that  any  fact  in  the  case  was  not  dia^ 
puted,  if  such  was  the  case,  and  if  a  party  wishes  to  dispute 
this  assumption  he  is  bound  to  aay  so  to  the  eourt  at  the  timei 
and  have  the  matter  considered  or  the  fact  of  tlie  admission 
setded ;  and  it  is  not  sufficient  simply  to  except  so  m\x6h  of 
the  charge  without  saying  more.  (Hoxman  v.  Etna  Fire  Inr 
surance  Co.,  1  Eobertsony  621.) 

By  the  Oourt^  Prim^  J. ;    , 

This  appeal  is  based  upon  exceptions  taken  at  the  trial  to 
the  charge  of  the  court  All  the  material  parts  of  the  charge 
appear  to  be  set  out  in  full  in  the  bill  of  exceptions ;  and  hav- 
ing examined  it  carefully,  we  find  no  serious  objections  to 
any  portion  thereof,  except  the  last  instruction,  which  is  in 
these  words:  "There  is  no  evidence  in  lihis  case  which  re- 
duces the  crime  from  murder  in  the  first  degree  to  murder  in 
the  second  degree  or  to  manslaughter.  The  defendant,  if  he 
is  guilty  at  all,  is  guilty  of  murder  in  the  first  degree.*' 

This  instnTCtion,  we  think,  is  erroneous  and  should  not 
have  been  pven.  The  appellant  is  charged  in  the  indictment 
with  murder  in  the  first  degree,  and  under  the  indictment 
might  have  been  convicted  of  murder  in  the  first  degree,  mur- 
der in  the  second  degree,  or  manslaughter.  Section  160  of 
the  criminal  code  provides  that,  "where  it  appears  that  the  de- 
fendant has  committed  a  crime,  and  there  is  reasonable 
ground  of  .doubt  in  which  of  two  or  more. degrees  he  as  guiity, 
he  can  be  convicted  of  the  lowest  of  those  degrees  only."  It 
was  the  province  of  the  jury  to  determine  the  degree  of  the 
guilt  as  well  as  the  guilt  itself  of  the  appellant,  and  this  in- 
struction withdrew  that  question  from  their  consideration. 
While  the  court  may  state  to  the  jury  what  the  evidence  tends 
to  prove,  it  is  their  peculiar  province  to  determine  upon  tip 
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weight  and  effect  of  the  evidence.  (Hilliard  on  N^ew  Trials, 
226,  sec  4L) 

The  facts  reported  in  the  bill  of  exceptiooB  are  very 
meager;  they 'are,  tha:t  the  deceased  was  fonnd  dead  in  a 
ravine,  near  his  cabin,  with  one  large  hole  and  twenty-two 
small  ones  in  his  back;  that  they  were  gnnshot  wounds  and 
were  the  cause  of  his  death.  These  facts  are  insufficient  to 
raise  a  conclusive  presumption  of  murder  in  the  first  d^ree. 

To  constitute  murder  in  the  first  degree  it  is  not  enou^ 
to  show  that  the  deceased  was  killed  by  some  one;  but  it  must 
be  shown  that  he  was  killed  purposely,  and  of  deliberate  and 
premeditated  malice.  In  this  case  the  malice  might  be  in- 
ferred from  the  use  of  a  deadly  weapon  if  there  was  anything 
to  show  that  it  was  done  purposely  and  with  deliberation. 

For  aught  that  appears  the  deceased  may  have  been  kill- 
ed by  some  one  purely  accidentally  and  without  any  purpose 
whatever  to  injure  him  or  any  one  else,  in  which  case  it 
would  have  been  murder  in  either  degree.  Or  it  may  have 
been  done  by  some  one  while  engaged  in  the  shooting  of  wild 
game,  but  without  ''due  caution  and  cireumspectioD,"  in 
which  case  it  might  have  been  involuntarily  manslau^ter.  In 
this  case  we  think  the  court  erred  in  not  leaving  the  degree  of 
guilt  to  the  determination  of  the  jury  as  well  as  the  guilt  itr 
self.  The  judgment  of  the  court  below  is  reversed  and  the 
cause  remanded  for  a  new  triaL 


E.  B.  DEAN  &  CO.  ©t  al..  Appellants,  v.  L.  LAWHAM  el 

al.y  Sespondents. 

OnrisicpOBAKSons  Aobbbmbntb. — Two  oontempoimneom  written  agrM- 
mentSy  between  the  same  parties  and  conoeming  the  same  subject- 
matter,  are  to  be  construed  as  one  contracts 

Btandino  Tikbeb — ^Possession  atixb  Saxs. — ^Where  the  owner  of  stand 
ing  timber  sells  it»  but  bj  the  terms  of  the  contract  of  sale,  he  k 
to  cut  the  timber  into  saw-logs  and  deliver  them  to  the  vendee  at 
his  mill,  the  possession  of  the  property  remains  in  the  vendor  after 
the  sale. 

Pudge,  bt  ons  in  Possession. — ^The  lawful  possessor  of  personal  prop> 
erty  has  a  right  to  pledge  it  to  another  who  has  dom  work  uptm 
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it  ta  .secure  payment  for  his  servioee^  and  the  pledgee  can  hold  the* 
same  until  his  claim  is  satisfied. 
LxEM — Delivebt,  to  Whom  Made. — ^The  bailee  of  goods,  held  in  pledge, 
is  bound  to  deliver  them  back  to  the  person  from  whom  he  reoovered 
them  when  his  claim  10  satisfied. 

Per  Mk.  J118TICB  BoiSK,  dissenting: 

Ck»NTEHPOBANSOU8  Agbeeksntb — Om  CoirTBAOT,  Whkn. — ^Two  Contem- 
poraneous agreements  between  the  same  parties  and  concerning  the 
same  subject-matter  are  to  be  taken  together  and  construed  as  one 
contract  only  so  far  as  the  last  contract  refers  to  the  first,  and  by 
its  terms  modifies  it,  or  when,  either  from  the  writings  themaelTes 
or  from  extrinsic  evidence,  it  appears  that  in  fact  the  two  agree- 
ments are  parts  of  one  transaction. 

Lien,  can  only  be  Given  bt  Owneb. — ^The  general  rule  is  that  the  right 
of  lien  must  be  given  by  one  having  the  right  of  property.  The 
bailee  of  property  may  empl<^  workmen  to  labor  upon  the  same, 
but  he  can  not  make  the  bailor  responsible  for  his  contracts  with 
such  workmen. 

JtTDGMENT — ^AMOUNT  Of. — ^Where  the  bailee  Of  personal  property  hav- 
ing a  lien  thereon  is  adjudged  to  have  a  return  of  the  property,  or 
an  alternative  money  judgment  in  case  a  return  can  not  be  had, 
such  alternative  judgment  should  only  be  for  the  amount  of  his 
lien. 

Appeal  from  Coos  County. 

Strdhan  &  Burnett  and  8.  H.  Hazard,  for  appellants. 

W.  W.  Thayer,  ioT  respondents. 

By  the  Court,  Ejelxt^  C.  J. : 

This  was  an  action  for  the  recoveiy  of  personal  property 
brought  by  the  appellants  against  the  respondents,  for  the 
possession  of  nine  hundred  and  twelve  fir  logs  of  the  value  of 
three  thousand  seven  hundred  dollars,  in  which  the  appel- 
lants, who  were  the  plaintiffs  below,  daimed  that  they  were 
lawfully  possessed  of  the  same. 

This  was  denied  by  the  defendants,  who  claimed  that  they 
were  lawfully  possessed  of  the  property  and  «ititled  to  its 
return. 

The  case  was  tried  by  the  court  by  consent  of  the  parties 
without  a  jury,  and  the  following  findings  of  fact  were  made: 
That  the  timber  from  which  the  logs  in  dispute  were  cut  and 
manufactured,  originally  was  the  properly  of  one  Charles 
Homer,  who  sold  it  to  one  James  Whybock,  as  it  grew  up(Hi 
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his  land ;  Whybock  having  the  right  to  remove  it  within  two 
yeaiB  from  January  6,  1876. 

That  thereafter,  the  said  James  Whybock,  executed,  and 
delivered  to  the  appellants  the  following  writing : 

^'Know  all  men  by  these  presents,  that  I,  James  Whybock, 
of  Coos  county,  Oregon,  for  and  in  consideration  of  the  pay- 
ment and  terms  hereinafter  mentioned,  have  bargained  and 
sold,  and  by  these  presents  do  sell  and  convey  unto  £.  B. 
Bean  &  Co.,  all  the  timber  formerly  owned  by  Charles 
Homer,  and  purchased  by  me  from  said  Charles  Homer  on 
the  eighth  day  of  December,  1875.  This  sale  is  made  for 
and  in  consideration  of  fifty  cents  per  thousand  feet  of  logs, 
cut  and  manufactured  from  said  timber;  said  sum  to  be 
placed  to  my  credit  at  the  time  of  delivery  of  said  logs  at 
said  mill;  provided,  and  this  conveyance  is  upon  the  condi- 
tion that  said  E.  B.  Dean  k  Co.  shall  cut  and  remove  said 
timber  within  two  yean  from  this  date;  to  have  and  to  hold 
the  said  property  unto  said  R  B.  Dean  &  Co.  and  assigns 
forever. 

"In  testimony  whereof,  etc.*- 

That  thereafter,  upon  the  same  day,  the  same  parties  en- 
tered into  the  following  agreement: 

"This  agreement,  made  this  sixth  day  of  January,  a.  i>. 
1876,  by  and  between  James  Whybock,  of  the  first  part, 
and  E.  B.  Dean  &  Co.,  of  the  second  part,  witnesseth:  That 
6aid  party  of  the  first  part,  for  and  in  consideration  of  the 
terms  herein  written,  agreed  to  cut  and  manufacture  into 
saw-loga  and  deliver  to  the  party  of  the  second  part,  at  their 
mill  in  Marshfield,  all  the  timber  belcmging  to  tibe  said  party 
of  the  first  part  on  the  lands  of  Charles  Homer,  in  Coos 
county,  Oregon,  or  as  much  of  said  timber  as  said  party  of 
the  first  part  can  reasonably  cut  and  deliver  within  the  period 
of  two  years  from  the  date  of  this  agreement.  Said  party 
of  the  second  part  hereby  agrees  to  pay  for  the  work  and 
labor  herein  agreed  to  be  performed  by  the  party  of  the  first 
part  the  sum  of  four  dollars  and  fifty  cents  per  thousand  feet 
of  logs,  cut  iand  delivered  as  aforesaid. 

"The  party  of  the  second  part  further  agree  that  they 
will  fomi^   a  reasonable   amount  of  supplies  and  monej 
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to  enable  said  plir^  of  the  first  part  to  carty  on  the  work' 
a&Besaid,  the  money  and  supplies  advanced  to  be  received 
by  the  party  of  the  first  part  in  part  payment  for  such 
work. 
.  'In  witness  whereof,  etc** 

That  Ihe  logs  described  in  the  o(»nplaint  wei^  cut  anld 
manufactured  by  the  said  Jame&  Whybock  from  the  timber 
described  in  the  written  agreements  set  forth;  that  the  re- 
spondents herein  were  employed  by  the  $aid  James  Why- 
bock, as  laborers,  in  cutting  and  putting  in  the  water  the 
said  saw-logs,  and  did  furnish  their  labor  in  cutting  and 
putti;ng  in  the  water  said  logs ;  that  there  was  due  from 
Whybock  for  said  services,  and  unpaid  on  the  fifth  day  of 
Oct6ber,  1877,  the  '  sum  of  five  hundred  and  eighty-nine 
dollars  and  ninety-eight  cents ;  that  on  said  fifth  day  of  Oc- 
tober^  A.  D.  1877,  Whybock  delivered  to  the  respondeiits  the 
possession  of  said  logs,  to  retain  ih^tn  as  a  pledge  for  the 
payment  to  them  of  said  sum  of  five  hundred  and  eighty-nine 
dollars  and  ninety-6ight  cents ;  that  at  the  time  the  respond- 
ents performed  said  services,  and  at  the  time  when  they 
took  possession  of  said  logfe,  they  had  no  knowledge  or  notice 
of  the  written  agreements  referred  to,  and  in  good  faith  be- 
lieved that  the  timber  from  which  they  were  cut  was  the  prop- 
erly of  Whybock. 

A&  conclusions  of  law  the  court  found :  That  as  against 
the  respondents  the  appellants  were  not  the  owners  or  en- 
titled to  the  possession  of  said  logs ;  that  the  respondents  w^re 
entitled  to  the  possession  of  them  and  were  entitled  to  a  judg- 
ment for  the  return  to  them  of  the  logs  or  for  the  sum*  of 
three  thousand  seven  hundred  dollars,  the  value  thereof,  if  a 
return  could  not  be  had,  and  judgment  was  entered  accord- 
ingly. The  errors  assigned  by  appellants  are  substantially 
as  follows : 

1.  That  from  the  facts  found  by  the  court,  the  appellants 
were  the  owners  and  entitled  to  the  possession  of  the  logs; 
2.  That  from  the  facts  found,  respondents  were  not  entitled 
to  the  possession  of  the  logs ;  3.  That  from  the  facts  found, 
if  a  return  of  the  property  could  not  be  had,  the  judgment 
in  favor  of  the  respondents  should  have  been  for  five  hnn- 
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dred  and  eighty-nine  dollars  and  ninety-eight  oentB,  and  not 
for  three  thousand  sevein  hundred  doUarSy  the  value  of  the 
logs. 

The  appellants  claim  that  by  the  first  written  agreement, 
set  forth  in  the  findings  of  the  court,  dated  January  6,  1876, 
James  Whyboek  sold  and  delivered  to  them  the  growing  tim- 
ber,  whidb  he  had  purchased  from  Charles  Homer,  and  out 
of  which  the  logs  in  controversy  were  made,  and  that  by  vir- 
tue of  such  sale  they  received  possession  of  the  same.  They 
further  claim  that  such  possession  was  not  re-transferred  to 
Whyboek  by  the  second  agreement  set  forth  in  the  findings 
of  the  court,  and  consequently  he  could  not  legally  give  pos- 
session to  the  respondents. 

It  is  unnecessary  for  us  to  consider  what  would  be  tlie 
legal  effect  of  the  first  agreement,  standing  by  itself,  as  be- 
tween the  parties  to  it  The  two  contracts  being  contem- 
poraneous, and  relating  to  the  same  subject-matter,  must 
be  construed  together  as  constituting  but  one  agreement  (2 
Par.  on  Con.  508 ;  Cornell  v.  Todd,  2  Denio,  130 ;  Craig  v. 
Wells,  1  Eeman,  315;  Makepeace  v.  Harvard  College,  10 
Pic.  302 ;  Sibley  v.  Holden,  Id.  250 ;  Chitty  on  Contracts,  89, 
note  1.) 

When  the  two  instruments  in  writing,  dated  Januaiy  6, 
1876,  are  thus  construed  as  forming  one  contract,  the  agree- 
ment is  substantially  as  follows:  Whyboek  sold  to  E.  B. 
Dean  &  Co.  all  the  timber  which  he  purchased  from  Homer 
on  the  eighth  day  of  December,  1875,  in  consideration  of 
fifty  cents  per  thousand  feet  of  logs,  to  be  cut  and  manu- 
factured from  the  timber.  Whyboek,  however,  was  to  cut 
and  manufacture  the  timber  into  saw-logs,  and  deliver  them 
to  E.  B.  Dean  &  Co.  at  their  mill.  He  waB  to  cut  all  the 
timber,  or  so  much  of  it  as  he  could  reasonably  cut  and  de- 
liver within  two  years  from  the  date  of  the  agreement  E. 
B.  Dean  &  Co.  agreed  to  pay  him  four  dollars  and  fifty  cents 
per  thousand  feet  of  logs  cut  and  delivered  at  their  mill  in 
Marshfield. 

The  possession  of  the  timber,  after  these  agreements  were 
made,  was  clearly  in  Whyboek.  He  was  not,  as  claimed  by 
appellant's  counsel,  in  the  custody  of  it  merely  as  a  servant 
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<tt»  hired  Bian,  employed  by  them  to  cut  the  timber  into  saw- 
logs.  He  could  not  be  discharged  by  them  at  l^ill,  as  a  hired 
man  could.  He  had  the  sole  right  to  cut  all  the  timber  69, 
the  land ;  or  so  much  as  he  was  able  to  cut  within  two  years. 
No  other  person  could  be  employed  by  ^>pellant8  to  do  the 
work,  so  long  as  WhyboQk  fulfilled  his  agxeement  with  them. 
He  was  by  the  terms  of  the  contract  to  deliver  the  logs  at; 
their  mill  and  to  be  paid  four  dollars  and  fifl^y  cents  per 
thousand  feet  for  all  the  logs  he  should  deliver  to  them.  De- 
livery of  property  by  one  person  to  another  presupposes  that 
the  one  delivering  it  has  the  possession.  Delivery  is  defined, 
to  be  the  transmitting  the  possession  of  a  thing  from  one  per- 
son to  another;  and  it  only  takes  place  in  the  sale  of  prop- 
€irty,  when  nothing  remains  to  be  done  by  the  seller  as  between 
him  and  tibe  buyer. 

Upon  wh(»n  would  the  loss  have  fallen  in  eaas  the  logs 
had  been  destroyed  before  they  were  delivered  by  Whybock 
at  E.  B.  Dean  &  Co.'s  mill  ?  Clearly  upon  him.  (Story  on 
Bailments,  see.  427,  a.)  And  if  upon  him^  then  he  was  in 
possession  of  them. 

Having  the  exclusive  right  to  cut  the  timber  into  saw-logs, 
he  lawfully  could  and  did  employ  the  respondents  to  do  it 
for  him;  and  for  their  labor  in  so  doing  they  had  a  lien 
upon  the  property  on  which  their  labor  was  bestowed.  The 
possession  of  the  logs  was  giveii  by  Whybock  to  respondents, 
on  October  5,  1877,  to  be  retained  by  them  aS  a  pledge  for 
the  payment  of  five  hundred  and  eighty-nine  dollars  and 
ninety-eight  cents  due  for  their  services.  Independent  of 
any  statutory  regulation,  they  had.  a  right  to  retain  this  pos- 
session until  the  lien  was  disicharged  by  a  payment  of  the 
money  due  for  their  labor.  n 

But  it  is  claimed  by  the  appellants  that  the  judgment  of 
the  court  below  was  erroneous  in  this;  that,  if  the  property 
could  not  be  returned,  they  were  .required  to  pay  three  thou- 
sand seven  hundred  dollars,  the  value  thereof,  instead  of  five 
hundred  and  eighty-nine  dollars  and  ninety-eight  eents,  the 
sum  due  to  respondents  We  hold  that  there  was  no  error 
in  this  respect. 
•  The  j^pondents  received  the  poesession  <of  the  1<^  from 
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Whybock,  and  ihey  had  no  right  upon  the  payment  of  their 
lawful  demand  to  surrender  that  possession  to  any  person 
other  than  the  one  from  whom  they  receiTed  it  A  bailee 
is  bound  to  deliver  the  goods  back  to  the  person  by  whom 
he  has  been  intrusted  with  the  custody  of  them.  ( Story  on 
Bailments,  sec.  450;  LyU  v.  Barker;  6  Binney,  467;  Pome^ 
roy  V.  Srmth,  17  Pick.  86.) 

A  bailee  is  bomid  to  prot^idt  thie  rights  of  his  bailor^  as 
well  as  his  (yWn.  He  can  not  lawfully  deliver  the  goods  in- 
tnisted  to  him  to  one  who  is  a  stranger  to  the  transaction,  and 
thereby  defeat  any  rights  or  lien  which  Ilie  bailor  may  have 
intheproperty  committed  to  him.  '' 

It  is  claimed  by  appellant  that  the  cases  of  Single  v. 
Barnard,  29  Wis.  468 ;  and  Warner  v.  Hunt,  80  Wis.  2Q0, 
support  the  position  assumed  by  them,  that  the  respondents 
are  only  entitled  to  a  return  of  the  property,  or  the  value 
thereof,  in  case  a  return  ton  not  be  had,  to  the  extent 
of  five  hundred  and  eighty-nine  dollars  and  ninety-eight  cents. 
We  do  not  ccmsider  the  oases  analogous  to  the  one  before  this 
court 

The  former  was  an  action  of  replevin  to  recover  a  quan- 
taty  of  logs,  brought  by  those  claiming  to  be  the  owners  and 
entitled  to  the  possession  against  the  sheriff,  who  had  seized 
the  logs  by  virtue  of  an  execution  in  favor  of  a  lumberman 
who  had  a  lien  upon  them.  It  was  held  that  the  defendant 
had  a  right  to  hold  the  lumber  to  the  amount  of  the  exeeutioEn 
in  his  hands  to  satisfy  the  lumberman's  lien.  The  case  in 
the  80  Wis.  was  an  action  of  replevin  for  recoveiy  of  a  cow 
detained  by  a  poundmaster.  The  plaintiff  in  the  case  claimed 
that  he  was  the  owner  and  lawfully  entitled  to  the  possession 
of  the  animal. 

The  defendant  in  his  answer  denied  the  allegations  in  the 
complaint  and  gave  notice  that  he  claimed  a  lien  for  two 
dollars  and  fifty  cents  as  poundmaster.  The  jury  found  for 
the  defendant  and  that  he  was  entitled  to  the  possession  of  the 
property  and  assessed  the  value  at  forty  dollars.  Upon  this 
verdict  there  was  judgment  that  the  defendant  have  a  letrnn 
of  the  property,  which  had  been  delivered  to  the  plaintiff, 
or  if  return  could  not  be  tad,  tiiat  the  defendant  recover 
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from  the  plaintiff  the  yalue  thereof^  afisessed  at  forty  dollars. 
This  was  the  jndgmexit  in  the  court  below,  and  was  reversed 
hy  the  snprome  coart,  on  the  ground  that  the  defendant  had  a 
special  property  in  the  cow  of  only  two  dollars  and  fifty  centfl> 
and  ought  not  therefore  to  have  a  judgment  for  forty  dollars. 
These  cases  have  no  analogy  to  the  one  under  consideration. 
In  both  of  them  the  contest  was  between  the  owners  of  the 
property  sought  to  be '  reooVered  as  plaiatifis  and  persons 
hairing  a  special  property  as  defendants.  In  neither  of 
ihem  vnm  there  an  intervening  claim  poxmmount  to  that  of 
the  plaintifiF.  as  in  the  case  before  us.  If  the  daim  and  lien 
of  Whybock  were*  out  of  the  way,  then  the  Wisconsin  cases 
relied  on  by  appellant's  counsel  would  be  analogous  to  this 
one.  Whybock  had  a  right  to  the  possession  oi  the  logs  as 
against  E.  R  Dean  ^  Co.,  until  they  should  be  delivered 
at  their  mill.  He  had  this  right  when  he  pleaded  them  to 
the  respondents,  and  it  was  neither  destroyed  nor  lessened 
by  giving  them  in  pledge  to  his  workmen.  A  bailee  is  bound 
not  only  to  return  the  goods  to  the  bailor  when  his  demand 
is  satisfied,  but  he  is  equally  bound  to  defend  the  interests 
of  the  bailor  in  an  action  brought  to  recover  the  property  by 
one  not  entitled  to  the  possession  of  it.  In  the  case  of  Pom- 
eroy  v.  Smith,  17  Pick.  85,  one  Atkinson  pledged  certain 
goods  to  the  plaintiff  as  collateral  security  for  the  payment 
of  a  debt  due  to  him  from  Atkinson,  and  also  for  the  indem- 
nification of  the  plaintiff  against  certain  liabilities  incurred 
by  him  as  surety  for  Atkinson.  After  the  goods  were  de- 
livered to  the  plaintiff,  they  were  attached  as  the  property  of 
Atkinson,  by  the  defendant,  who  was  a  constable^  and  taken 
from  the  possession  of  the  plaintiff. 

The  defendant  contended  that  if  the  plaintiff,  upon  the 
evidence,  was  entitled  to  a  verdict,  he  should  recover  only 
such  a  sum  in  damages,  as  would  discharge  the  debt  due  to 
him  from  Atkinson,  and  indemnify  him  against  such  liabili- 
ties. But  the  judge  instructed  the  jury  that  if  they  should 
find  a  verdict  for  the  plaintiff,  he  was  entitled  to  recover 
damages  to  the  full  value  of  the  goods  so  taken  by  defendant. 
The  jury  returned  a  verdict  for  the  plaintiff  and  assessed 
damages  in  conformity  with  the  instructions  of  the  judge. 
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.  On  appeal  to  the  sapieihe  court  the  judgmelit  was  affiimed. 
fihaw,  C.  J,y  deliyeiing  the  opinion  of  the  oonrt  said:  ''The 
judge  ruled  that  the  {daintiff  was  entitled  to  leooyer  the  yahie 
of  the  goods.  The  general  riile  is  found  Vm/ihe  oonsideratioii, 
that  for  all  beyond  the  debt  for  whieh  the  gooda  are  pledged, 
the  "pledgee  ia  responsible  to  the  pledgnnr.'' 

So  in  the  supreme  coui-t  of  Pemisjivaniia,  it  was  hdd  that 
m  pawnee  may  reoover  the  full  yalue  of  goods,  against  a  stran- 
ger, who  takes  them  away,  although  they  were  pledged  to  him. 
for  leiss,  being  answerable  to  the  pawno!r<  for  the  ekcesK  {Lyle 
9.  Barker,  5  Sinn.  457 ;  Story  on  Bailmeints,  sea  852;) 

The  judgment  id  aflSrmed.    .      ': 

.  Mr.  JusncB  Boiss,  dissenting: 

The  first  instrument  signed  by  ,  James  Whybock  is  a 
conveyance  of  lihe  timber  therein  referred  to,  and  had  there 
been  np  other  agreement  made,  the  grantors,  Dean  &  Co^ 
would  have  had,  the  right  to  at  once  commenoe  cutting  the 
timber  and  conveying  it.  to  their  mill,  where  by  the  contract 
it  was  to  be  put  to  the  credit  of  Whybock.  It  is  ijot  diffi- 
cult to  see  why  this  clause  was  inserted  in  the  contract. 
There  must  be  sorde  way  of  ascertaining  the  amount  of  the 
timber,  and  the.  most  convenient  place  was  at  the  mill  where 
it  could  be  measured,  and  an  account  taken  by  persons  of 
experience  in  such  busihess.  It  must  have  been  the  object 
of  this  agreement  to  secure  this  timber  to  Dean  &  Co.  for 
the  use  of  the  mill.  It  is'  claimed  that  the  second  agree- 
ment modified  this,  and  that  the  same  are  to  be  taken  to- 
gether and  construed  as  one  contract  So  far  as  the  last 
oonrtract  refers  to  the  first,  and  by  its  terms  modifies  it,  this 
is  true,  but  no  farther.  This  second  writing  is  simply  an 
agreement  to  cut  this  timber,  and  by  its  terms  in  no  way 
modifies  the  contract  of  the  sale  of  the  timber,  and  does 
not  refer  to  it  in  any  manner,  but  it  does  say  that  said 
Whybock,  who  is  to  cut  all  the  timber  belonging  to  the 
said  party  (meaning  Dean  &  Co.)  on  the  lands  of  Charles 
Homer  in  Coos  county,  showing  that  the  timber  belonged 
to  Dean  &  Co.,  which  ia  an  acknowledgment  that  Dean  & 
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Co.  owned  the  timber  that. had  just  been  conveyed  to^  them 
by  the  first  instrument  in  question.  If  Dean  &  Co.  bad  is^ 
mediately  after  the  execution  and  deliveiy  to  them  of  the  first 
instrument  by  Whybock  made  lEt  contract  with  a  third  person 
in  terms  like  the  second  instrument  now  tinder  consideration, 
I  think  Whybock  could  not  have  questioned  their  ownership 
of  the  timber.  The  first  instrument  had  completely  invested 
Dean  &  Co.  with  it;  afr  much  so  as  the  sale  of  a  field  of  com 
by  a  written  contract  at  fifty  cents  per  bushel,  the  number  of 
bushels  to  be  ascertained  when  harvested,  and  in  a  condition 
to  be  measured. 

This  timber  standing  in  the  forest  on  the  land  ^as  not  in 
a  condition  to  be  measured  so  that  the  parties  could  de^ 
termine  the  amount  Dean  &  Co.  were  to  pay  for  it  at  fifty 
cents  per  thousand  feet  The  first  contract,  being  in  writ* 
ing,  was  an  executed  contract  so  far  as  transferring  the  prop- 
erty was  concerned,  and  put  the  grantee,  Dean  &  Co.,  in 
possession  of  the  timber ;  as  much  as  the  sale  of  a  field  of 
standing  com  would  put  the  purchaser  in  possession  of  it 
So  far  as  the  sale  of  the  timber  was  concerned,  it  was  com- 
plete on  the  execution  and  delivery  of  the  written  agreement 
or  bill  of  sale;  the  seller  had  nothing  more  to  do  to  complete 
the  sale.  Dean  &  Co.  were  to  cut  the-  timber  and  ascertain 
the  amount  There  was  as  complete  a  delivery  of  the  thing 
sold  as  its  nature  would  permit  By  this  contract  the  timber 
was  placed  at  the  disposal  of  Dean  &  Co.,  and  was  so  situated 
that  Dean  &  Co.  could  begui  at  once  to  cut  and  remove  it 
from  the  land,  and  this  was  a  sufficient  delivery  in  such  a 
case. 

But  to  return  to  the  question  whether  these  two  contracts 
should  be  construed  together  as  forming  one  contract,  the  rule 
laid  down  in  the  case  of  Cornell  v.  Todd  et  al.,  2  Denio,  180, 
which  case  is  referred  to  and  relied  on  as  authority  for  con- 
struing the  two  writings  before  the  court  in  this  case  as  form- 
ing one  agreement,  is  thus  stated  by  Judge  Bronson : 

"Several  deeds  or  other  writings  executed  between  the 
same  parties  at  the  same  time,  and  relating  to  the  same  sub- 
ject-matter, and    so    constituting  parts    of    one  transaction 
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ihoiild  be  read  and  oonatmed  together  aa  fonmiig  parta  of 
one  agreement" 

Thia  ia  truey  and  it  ia  tiot  neoeaaaiy  that  tibe  inatmmenta 
ahoiild  lefer  to  each  other  if  in  point  of  fact  they  aie  parts 
of  a  aingle  tranaaction.  But  the  learned  judge  in  that  oaad 
goea  on  to  eay,  that  ''Until  it  appears  that  they  are  aneh, 
either  from  the  writings  themselFes  or  by  extrinsic  evi- 
dence, the  case  is  not  brought  within  the  rule."  Now  in 
this  case  there  is  no  reference  in  either  of  these  agreements 
to  the  other;  nor  are  they  shown  by  extrinsic  evidence  to 
relate  to  the  same  subject-matter.  One  is  a  bill  of  sale  of 
a  quantity  of  standing  timber;  the  other  ia  to  manufacture 
that  timber  into  saw  logs^  which,  are  entirely  distinct  sub- 
jects, as  much  so  as  the  ^ale  of  timber  for  a  house  and  a 
contract  to  build  the  house.  One  is  the  sale  of  property, 
and  the  other  is  an  agreement  to  work  for  certain  hire.  And 
further,  I  think  these  written  agreements  in  their  terms  ig- 
nore the  conclusion  that  they  were  to  be  parts  of  one  toma- 
action.  For  if  it  was  the  intention  of  the  parties  that  Why- 
bock  was  to  furnish  timber  and  deliver  logs  at  the  mill  of 
Dean  &  Co.,  why  did  they  not  simply  enter  into  an  agreement 
that  Whybock  deliver  to  Dean  &  Co.  all  the  logs  on  this  land 
within  two  years  at  five  dollars  per  thousand  feet,  to  be  paid 
for  on  delivery  t 

We  must  not  suppose,  without  there  is  some  reason, 
either  apparent  on  the  instruments  or  proven  by  the  testi- 
mony, that  these  two  instruments  were  made  where  one 
would  have  done  better.  We  must  give  force  and  effect  to 
both  if  we  can.  I  think  the  fair  import  of  these  agreements 
is  that  Dean  &  Co.,  being  the  ovniers  of  a  mill,  and  desir- 
ing  to  secure  logs,  bought  this  timber,  and  by  the  first  agree- 
ment secured  it  to  their  use.  Suppose  they  did,  at  the 
making  of  the  first  contract,  intend  that  Whybock  should 
have  the  contract  to  cut  the  timber  and  deliver  it  to  them. 
They  may,  and  probably  did,  judging  from  after  develop- 
ments, fear  that  he  would  not  be  able  to  deliver  it;  then,  on 
hia  failure,  they  could  have  others  perform  this  work  which 
he  waa  employed  to  do  in  the  second  contract  Such  a  con- 
atruction  will  explain  and  give  effect  to  both  oontracta,  and 
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be  in  aocordaBce  vith  the  prudent  ocmduot  of  oareful  basi- 
net men, 

I  will  next  casBider  the  matter  of  the  lien  of  L.  Lawham 
e<  ol.  on  the  logs  in  question  in  this  action.  From  tbe  view 
I  taike  pf  the  rights  of  Dean  &  Co.  to  thia  timber^  Why- 
bock,  by  virtue  of  the  second  contract  with  Dean  &  Co., 
becaine  as  to  them  a  bailee  of  work  on  the  thing  bailed,  or, 
as  it  is  defined  by  law  writers,  ^'the  hire  of  work  and  serv- 
ice, or  locaHo  operis  fadendi,  such  aa  the  hire  of  tailors  to 
make  dothes,  or  jewelers  to  set  gem&"  (Story  on  Bailments, 
eee.  422). 

He  was  to  ttka  tho  timber  of  Dean  ft  Co.  and  mannf  aoture 
it  into  saw^logs  and  deliver  them  at  their  milL  Whybock 
was  not  obliged  to  part  with  possession  of  the  logs  until  he 
was  paid  for  his  labor;  that  is,  he  had  a  lien  on  them  for 
such  labor.  (Story  on  Bailments,  sec  440.)  But  when  this 
lien  was  dischai^d  by  Dean  &  Co.  by  paying  him  for  his 
work,  then  he  was  bound  to  deliver  the  logs  to  them,  they 
being  the  owners,  subject  to  this  lien«  In  this  kind  of  cases^ 
if  the  property  be  destroyed  while  the  work  is  being  per- 
formed on  it,  without  the  neglect  of  the  bailee,  the  loss  falls 
on  the  bailor.     (Id.  sec.  437.) 

The  bailee  in  these  cases,  though  he  may  employ  others 
to  assist  him  in  his  labor,  can  not  make  the  bailor  respon- 
sible for  his  contracts  with  such  workmen.  For  a  bailee  is 
an  agent  with  special  authority,  and  can  not  delegate  his 
powers  so  as  to  raise^  a  priority  of  contract  between  his  prin- 
cipal and  his .  employees,  so  that  those  who  work  on  the 
thing  bailed  must  look  to  the  bailee  for  their  pay.  (Story 
on  Bailments,  see.  440 ;  Monk  HoUingaworth  v.  Phineas  Dow, 
19  Pick.  228.) 

This  last  case  cited  is  in  principle  identical  with  the  one 
und^r  consideration.  In  that  caise  it  appeared  that  Hol- 
lingsworth  had  purchased  a  machine  in  an  unfinished  state, 
and  entered  into  a  contract  with  one  Nesbit,  by  which  it  was 
stipulated  that  Nesbit  should  finish  the  machine  for  nine 
hundred  and  fifty  doUars,  of  which  sum  two  hundred  dollars 
were  to  be  paid  when  the  mafihiw  was  finished  and  de- 
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liveredy  and  the  residue  in  six  months  afterwards,  and  that 
the  machine  should  be  completed  in  ten  weeks  from  the  date 
of  the  contract.  Kebbit,  without  the  consent  or  knowledge 
of  Hollingsworth,  agreed  with  Dow  to  fini^  the  machine. 
Dow  took  the  machine  to  his  shop  for  this  purposBi  and  did 
most  of  the  work  on  the  machine. 

It  appeals  that  during  the  progress  of  the  work  at  DoVb 
shop,  HoUingsworth,  or  his  agent,  came  frequently  to  look 
at  the  machine,  and  occasionally  spoke  to  Dow  respecting  it. 
It  was  held  in  that  case  that  Dow  had  no  lien  on  the  machine. 
Nesbit  being  the  bailee  of  HoUingsworth,  under  a  oontract  to 
finish  the  machine,  could  not  sub-let  the  oontract  so  as  to  bind 
HoUingsworth.  He  had  no  authority  to  contract  for  Hoi* 
lingsworth.  ' 

In  that  case  Chief  Justice  Shaw  said:  ^'A  lien  is  a  pro- 
prietary interest,  a  qualified  ownership,  and,  in  general,  can 
only  be  created  by  the  owner  or  by  some  person  by  him  au- 
thorized. In  cases  of  innkeepers  and  a  few  others  who  are 
by  law  bound  to  give  credit  for  the  keeping  of  horses,  it  may 
well  be  held  that  the  person  putting  up  the  horse  at  the  inn- 
keeper's stable  shall  be  deemed  the  agent  of  the  owner,  who- 
ever be  is,  so  as  to  provide  for  his  sustenance,  and  therefore 
the  innkeeper  may  have  a  lien,  though  the  horse  be  left  by  a 
person  other  than  the  owner.  But  the  general  rule  is  as  above 
stated — that  the  right  of  lien  must  be  given  by  one  having 
the  right  of  property ;  and  I  liiink  there  is  no  doubt  that  such 
18  the  rule  unless  it  has  been  changed  by  our  statute.  I  will 
now  consider  that  subject  Section  13,  page  655  of  the  code, 
provides  that  any  person  who  shall  make,  alter,  repair,  or 
bestow  labor  on  any  article  of  personal  property,  at  the  re- 
quest of  the  owner  or  lawful  possessor,  shall  have  a  lien  on 
such  property.  That  statute  would  give  a  lien  in  a  case  like 
this;  but  it  was  repealed  by  a  statute  approved  Octo- 
ber 28,  1874. 

Section  17  of  this  act  provides  that:  Any  mechanic^  arti- 
san or  merchant,  v^ho  shall  make,  alter  or  repair  any  article 
of  personal  property  at  the  request  of  the  owner  or  legal  pos- 
sessor of  such  property,  shall  have  a  lien  *  *  *  (Laws 
of  1874,  p.  111.) 
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This  is  the  only  provision  of  the  slatute  on  this  snhject, 
and  the  lien  of  the  respondents  in  this  case  is  not  provided 
ioTj  and.I  think  does  not  exist  under  the  statute  or  at  oom- 
mon  law. 

The  court  helow  found  that  as  against  the  defendants  the 
plaintiff9y  Pean  &  Co.,  were  not  thje  owners  or  entitled  to  the 
possession  t>f  the  property.  In  this  I  think  the  court  was 
wi^ng,  for  I  think  the  proper  construction  of  the  written  in- 
strument purporting  to  convey  this  timber  to  X)ean  &  Co. 
shows  them  to  he  the  legal  owners  of  the  property,  ^^..J- 
think  also  they  weie  entitled. to  the  possession  ad  against  the 
respondents. 

But  if  they  were  not  entitled  to  the  possession  as  against 
the  respondents,  and  had  the  finding  of  the  oourt  been  correct^ 
that  the  respondents  had  a  valid  lien  on  these  logB  to  the 
amount  of  five  hundred  and  eighty-nine  dollars  and  ninety- 
eight  cents,  that  was  the  amount  and  value  of  their  special 
property  in  the  logs. 

In  this*  case,  wheie  the  court  found  and  had  before  it,  as 
on  a  special  verdict,  the  value  of  the  respondents'  interest  in 
the  property,  they  were  only  entitled  to  a  judgment  for  the 
value  of  that  interests  I  think  in  case  where  in  an  action 
by  the  general  owner  the  defendant  is  adjudged  in  lawful 
possession  by  virtue  of  a  lien  and  is  adjudged  to  return  the 
property,  his. alternative  judgmjent  for  money  in  case  return 
can  not  be  had  should  be  the  amount  of  his  lien ;  for  all  the 
value  of  the  property  above  that  belongs  to  the  general  owner, 
and  the  amount  of  the  lien  is  the  value  of  his  special  property, 
and  no  man  is  entitled  to  a  judgment  for  more  than  belongs 
to  him.  (Story  on  Baihnents,  sec.  352 ;  7  Oowen,  670;  War- 
ner V.  Hunt,  30  Wis.  300 ;  29  Id.  463.) 


W.  W,  PARKER  and  JAMES  W.  WELCH,  Executore, 
et  al..  Respondents,  v.  JAMES  TAYLOR,  Appellant. 

iKjuKonoK — ^Tbespass,  WHKir  Wkt  will  Issus  to  PBBvszrr. — ^Whers 
a  Bhore-owner  has  the  right,  under  the  laws  of  the  state,  to  erect 
wharves  on  the  water-front  adjacent  to  his  land,  an  injunction  will 
•  issue  to  restrafn  the  erection  of  obstruction  to  soeh  wfaaires. 
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ESTOPFEL. — A  party  is  not  preduded  from  asserting  hk  title  bgr  the 
fact  that  he  has  been  ixxstniinental  in  causing  a  street  improvement 
(that  imposed  an  expense  upon  another  by  reason  of  such  others 
elaims  to  the  premises,  nor  by  the  laet  thai  sueh  other  has  paid 
the  cost  of  an  improvement  chargeable  upon  the  premises  in  eon- 
'  troversy,  -witk  the  full  knowledge  of  and  without  objection  frcnn 
the  party  against  whom  the  estoppel  is  sought  to  be  pleaded.  In 
such  case  it  should  appear  that  the  acts  of  one  were  relied  upon 
liry  the  other  in  what  he  did. 

JTaviga^lb  SsHBAic — ^BouvoABT  QT  hjkJXD  JjtJAGSKT.— Lands  patented 
by  the  United  States  extend  to  the  meandered  line  of  the  stream, 
which  is  the  line  of  ordinary  high  water. 

Idcm — ^TimB  Lands — Whakvks. — ^The  land  lying  between  high  and  low 
vater  belongs  to  the  state  and.ean  be  aoM  by  it.  The  state  haa 
power  to  provide  for  and  regulate  wharves,  which  it  has  done  by 
act  of  the  legislature.  (MiSk  Laws,  787.)  A  shore-owner  acting 
under  the  authority  conferred  by  the  statute,  and  conforming  to  the 
restrictions  imposed,  may  construet  wharves  from  his  land  into 
navigable  water  so  far  as  is  necessary  or  convenient  to  accommodate 
shipping,  provided  he  does  not  impede  navigation. 

iHOBE-OWNEB — SaLE    BT^    DOES    NOT    TRANSIXB    RIPARIAN    RIGHTS. — W., 

being  a  shore-owner  of  lots  6  and  6,  made  application  to  purchase 
from  the  state  the  adjacent  tide  lands.  While  such  application 
was  pending  he  sold  one  hijindred  and.  'twen^-Uve  feet  pf  said  lots. 
The  one  hundred  and  twenty^five  feet  included  all  of  said  lots  above 
high  water,  and  extended  over  a  part  of  the  tide  land  applied  for  to 
a  street  which  was  in  greater  part  laid  out  over  such  tide  land: 
Eeld,  that  by  such  sale  the  pnrohasers  did  not  acquire  any  rights 
bsiyond  the  one  hundred  and  twenty-five  feet.  The  after-acquired 
title  of  W.  in  so  much  of  the  tide  lands  as  were  included  within 
the  one  hundred  and  twenty-five  feet  vested  in  them  and  nothing 
more.  The  land  over  which  the  street  is  located,  and  the  ripariaa 
fights  adjacent  thereto,  remained  in  W.,  subject  to  the  right  of 
passage  by  the  public  over  the  street 

Appeal  from  Clatsop  Counly. 

In  1860,  James  Welch,  deceased,  purchased  from  John  M. 
Shivelj  and  wife,  lotjs  5  and  6  in  block  184,  and  lot  1  in 
block  136,  in  the  town  of  Astoria.  The  lots  so  purchased  were 
a  part  of  the  donation  land  claim  of  Shively  and  wife.  A 
portion  of  the  lots  on  the  south  were  above  high  water.  They 
extended  on  the  north  into  the  Columbia  river  below  low-wa- 
ter mark  to  the  ships  channel. 

Tbe  state  claiming  to  own  the  land  between  high  and  low 
water,  Welch  afterwards,  in  1876,  purchased  the  state's  title 
to  sudi  portions  of  these  lots  and  took  its  deed  therefor. 
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While  the  application  ta  purchase  from  the  state  was  pend- 
ing, Welch  sold  one  hundred  and  twenty-five  feet  to  Koefed, 
Cone  and  Eejnolds  of  of  llie  soulSi  part  of  lots  5  and  6. 
This  included  all  of  sjaid  lets  abo^e  and  below  liigh  water 
to  a  street  called  Wata*  street  *-  -^ 

In  1871,  Shively  And  wife.. executed  their jieed  to  Taylor, 
the  appellant^  for  certain  lets,  which  be,  Shively,  had  laid 
out  below  low-water  mark,  and  in  front  of  the  lots  purchased 
by  Welch  in  1860,  Taylor  claiming  under  this  purchase,  and 
Cone  and  Eeynolds  claiming  riparian  rights  under  their  pur- 
chase of  lots  5  and  6  from  Welcb,  proceeded  to  improve  and 
drive  piles  in  front  of  lots  5  iaiid  6  in  block  13^^,  and  lot  1 
in  block  135.  Welch  thereupon  •'brought  thirsuit  to  prevent 
the  continuance  of  the  work. 

In  his  answer,  Tayloir  set  up  the  deed  of  Shively  and  wife 
to  himself  of  April,  1871 ;  his  actual  and  open  possession 
thereof  since  said  date;  a  permit  by  the  commop  council  of 
Astoria,  to  make  the  iitiprovement  in  question  and  that  the 
plaintiff  ought  to  be  estopped  to  deny  his  right,  for  the  rea- 
son that  Welch  with  others  petitioned  for  the  improvemont 
of  said  Water  -street,  knowings  tliat  a  large  part  of  the  cost 
of  the  improvement  would  fall  upon  him,  Taylor,  by  reason 
of  his  ownership  of  the  property  in  dispute,  and  that  said 
street  was  so  improved  and  such  cost  was  paid  by  him,  Tay- 
lor, with  the  knowledge  of  Welch  and  witbbut  claim  of  own- 
ership by  him. 

These  portions  of  the  answer  were  struck  out  on  motion. 
The  court  decreed  the  relief  prayed  for  and  Taylor  appealed. 

Fending  the  suit  Welch  died,  and  James  Welch,  one  of 
the  heirs  of  the  deceased,  and  W.  W.  Parker,  executors,  were 
substituted  as  parties  plaintiff. 

The  subjoined  plat  represents  the  location  of  the  lots  and 
premises  referred  to.  The  lettes  A.  B.  C.  D.  represent  the 
tract  below  low  water  purchased  by  Taylor  from  Shively. 
The  letters  H.  I.  J.  K.  represent  the  premises  in  dispute, 
below  low-water  mark  and  fronting  lotci  5  and  6  in  block  134 
and  lot  1  in  block  135.  The  two  irregular  lines  represent  the 
high  and  low-water  marks  on  the  Columbia  river.     Welch 
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claims  the  premiaes  in  diapnte  by  reason  of  hid  ownership  of 
the  adjacent  shore  and  tide  lands. 

W.  D.  Hare,  F.  J.  Taylor,  and  HiU,  Durham  A  Thomp- 
son, ioT  appellant: 

The  allegations  in  the  complaint  are  snjBBoient  to  entitle 
the  plaintiffs  to  recover  in  ejectment^  or  f orciUe  entrj^  either 
of  which  furnishes  the  plaintiffs  a  full  and  complete  remedy 
at  law.  This  case  is  not  taken  out  of  the  rule  by  the  allega- 
tion that  defendant's  entry  was  under  some  claim  of  rights 
because,  in  this  state,  the  legal  titie  as  well  as  the  rig^t  of  pos- 
session may  be  determined  in  ejectment^  and  in  such  action  no 
claim  of  the  defendant  can  prevail  against  the  .  legal  title 
-which  the  t>laitiffs  say  they  have.  (Tomlimon  et  al*  v.  Bur 
bio  et  ai.,  16  Cal.  203.) 

The  complaint  shows  that  the  premises  in  ooatroversy  are 
below  ordinary  low  water  of  the  Columbia  river.  The  plain- 
tiffs could  obtain  no  legal  title  to  lands  so  situated,  nor  can 
they  maintain  a  suit  to  quiet  that  which  they  never  had  by 
any  process  acquired.  The  fee  of  such  lands  belongs  to  the 
state,  and  have  never  in  this  state  been  granted  to  private 
parties,  but  subject  to  the  public  rights  of  navigation  the  state 
may  permit  the  erection  of  private  wharves  thereon,  and  the 
person  who  once  righfully  obtains  possession  of  such  lands 
may  hold  it  against  all  the  world,  except  the  state.  (Gory ell 
et  al.  V.  Gain,  16  Cal.  567 ;  Pollaa-d's  Lessee  v.  Hagan  et  al., 
3  How.  212.) 

The  appellant  went  into  actual  possession,  as  the  testi- 
mony shows,  in  1871,  under  his  deed  from  Shively  and  wife, 
which  deed,  though  it  did  not  convey  the  fee,  did  at  least, 
convey  to  appellant  the  right  of  possession,  theretofore  had 
and  exercised  by  Shively.  And  the  appellant,  in  the  act  of 
entering  upon  and  holding  the  actual  possession,  as  he  did, 
was  not  and  is  not  guilty  of  trespass,  and  the  respondents 
have  no  standing  either  in  equity  or  at  law  to  question  the  ap- 
pellant's right  of  possession.  (People  v.  Davidson,  30  Cal. 
879 ;  Attomey-Oeneral  v.  B.  B.  Co.,  2  Green  Ch.  186,) 

In  The  People  v.  Davidson  the  court  uses  this  language: 
'^The  dear  result  is  that  if  a  wharf  built  or  threatened  to 
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be  built  mpoa  tide. lands  or  upon  lands  below  tbe  line  of 
low  water,  without  public  authority,  is,  or  would  be,  injuri- 
ous to  <x>mmerce  and  navigation,  and  proceedings  at  law 
would  not  be  adequate  to  the  emergelicy,  the  erection  may  be 
abated  or  enjoined  in  equity ;  but  where  the  wharf  is  not  or 
would  not  be  attended  with  any  sudi  result,  the  equitable 
jurisdiction  fails,  and  the  people  are  left  to  their  legal  remr 
edies*" 

In  this  suit  it  is  alleged  that  the  part  of  the  river  in  con- 
troversy is  not  now  used  for  puiposes  of  navigation^  aad  that 
fact  is  conceded  by  all  parties ;  nor  do  the  reepondents  any* 
where  claim  that  the  proposed  wharf  of  the  appellant  is  in- 
jurious to  commerce  or*  navigation,  or  that  it  is  a  nuisance. 
It  follows  that  the  remedy,  if  any^  is  at  law.  (Stark  v.  Starr, 
6  Wall.  402.) 

*  The  state  has  not  the  power  to  part  with  the  legal  title  to 
the  lands  in  question,  for  they  are  the  bed  of  the  navigable 
stream,  which  is  a  public  highway,  held  by  the  state  in  trust 
for  the  common  benefit  of  the  public  However  this  may 
be,  it  is  true  that  the  state  has  not  parted  with  its  title,  and 
it  follows  that  the  respondents  are  not  the  owners  of  the 
legal  title.  The  respondents  can  not  maintain  any  rights 
claimed  by  them  as  riparian  proprietors.  The  ride  appli- 
cable to  flesh  water  rivets  has  no  applicatx>n  to  tide  waten 
where  the  tide  ebbs  and  flows^  (Jones  v.  SouUurd,  24  How. 
41.) 

The  case  of  Jones  v.  Soviard  was  ejectment  for  the  recov- 
ery of  land  claimed  as  an  accretion  by  the  shoEP&owner.  The 
land  was  on  the  shore  of  the  Mississippi  river,  at  St  Louis, 
where  the  river  is  navigable,  but  is  not  affected  by  the  ebb 
and  flow  of  the  tides ;  and  in  deciding  the  case  the  court  said : 
^'The  doctrine  that  on  rivers  where  the  tide  ebbs  and  flows 
grants  of  land  are  bounded  by  ordinaiy  high-water  mark  has 
no  application  to  this  case,  nor  does  the  size  of  the  river  altsr 
the  rule." 

The  owner  of  lands  on  tide  waters  have  no  rights  as  ripar- 
ion  proprietors  extending  beycmd  the  line  of  ordinary  high 
water.  (Dana  v.  Jackson  St  Wharf  Co.,  31  Cal.  118 ; 
Stevens  i).  P.  &  N.  B.  R.  Go.  (3  Am.  269),  84  Ni  J.  682; 
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People  V.  N.  T.  Ferry  Co.  66  K  T.  Tl;  GouW  v.  Hudson  JB. 
B.  Co.,  6  I<L  532.) 

There  is  another  rale  whieh  we  invoke,  and  which,  ap- 
plied to  this  case,  will  defeat  all  claim  baaed  on  tlie  idea  of 
riparian  proprietorship.  Such  right  can  not  be  extended  be- 
yond the  street  or  public  highway  in  ftont  of  the  upland. 
(The  BckooU  v.  Ridey,  10  Wall.  91.)  It  nowhere  appean 
and  is  not  seriously  oontended  that  respondents  have  or  ever 
had  any  possession  of  the  land,  and.  for  that  reason  this  suit 
can  not  be  maintained.  {Biark  v.  BUur,  6  Wall.  402.)  The 
city  of  Astoria  had  authority  under  its  charter  to  grant  the 
license  to  appellant    (Laws  of  1872,  p.  194.) 

All  that  part  of  the  answer  alleging  facts  which  it  was 
daimed  ought  to  estop  the  resp<mdents  was  stricken  outi  and 
the  testimony  upon  this  subject  was  not  fully  taken,  but  theze 
is  sufiBoient  in  the  testimony  to  indicate  that  this  is  not  a 
case  where  strained  constructions  of  law  or  doubtful  infer- 
ences of  fact  ought  to  be  made. 

The  acquiescence  of  James  Welch,  deceased,  in  all  that 
was  done  about  the  premises,  the  undeiBtanding  between  him 
and  the  appellant  about  the  improvement  of  Water  street,  the 
payment  by  appellant  of  laige  sums  of  money  to  Shively  for 
the  property,  with  the  full  knowledge  and  acquiescence  of 
Welch,  and  the  expenditure  of  one  thousand  eight  hundred 
dollars  in  improving  said  street  upon  the  petition  of  Welch, 
al)  show  good  faith  upon  the  part  of  appellant,  and  throw 
about  this  daim  of  respondents  such  an  air  of  immorality 
that  equity  will  not  now  sustain  their  daim. 

Dolph,  Bronaugh,  Dolph  <£  Bimon  and  W.  W^  Thayer^  for 
respondents : 

A  grant  of  land  adjacent  to  a  navigable  stream  extends 
only  to  meander  lines  of  ordinary  high  water.  (Hinman  v, 
Warren,  6  Or.  408 ;  B.  B.  Co.  v.  Bchnirmier,  7  Wall.  272 ; 
Kraust  v.  Crawford,  18  Iowa,  649.) 

The  owner  of  the  shore,  by  virtue  of  such  ownership,  has 
a  right  to  construct  wharves,  bridges,  piers  and  landing 
places  below  low-water  mark,  if  hp  conforms  to  the  rcigula- 
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tions  of  the  state,  and  does,  not  obstract  the  paramoimt 
right  of  navigation.  (Dalton  v.  Strong,  1  Black.  23 ;  RaU- 
road  Co.  v.  Sckurmier,  7  Wall.  272;  Yatea  v.  MUwaukie,  10 
Wall.  497;  Grant  v.  Davenport,  18  Iowa,  179;  Angell  on 
Tide  Watere,  171-) 

This  right  may  be  transferred  mthout  the  shore,  or  may 
be  reserved  up<m  sale  of  the  shore.  (OoodseU  v.  Lawson,  42 
Md.  348;  Emuns  v.  Tumbull,  2  Johns.  322.) 

Tide  lands  belong  to  the. state  by  virtue  of  its  sovereignty, 
and  do  not  pass  by  United  States  patent  (Pollard  v,  Hor 
gan,  3  How.  212 ;  OoodtiOe  v.  K^be,  9  Id.  477,  478 ;  JDen. 
V.  Jersey  Company,  16  Id.  426 ;  Ward  v.  MtUford,  32  Cal. 
366 ;  People  v.  Davidson,  80  Id.  879 ;  Barney  v.  Keohuk,  4 
Otto,  388 ;  McManus  v.  Carmichael,  8  Iowa,  1 ;  TornUn  o. 
Dubuque  R.  R.  Co.,  82  Id.  106.) 

Even  if  there  is  a  street  where  the  roadway  has  been 
built  and  that  lees  than  the  nsnal  width  of  a  street  above 
low-water  mark,  Welch  would  retain  the  fee  and  the  ripar- 
ian rights  appnrtenant  (Banks  v.  Ogden,  2  Wall.  57.) 
Plaintiffs  are  entitled  to  ihe  remedy  of  injnnction.  (Oeorg^ 
town  V.  Alex.  Canal  Co.,  12  Pet  91 ;  Hougham  v,  Honhey, 
42  Iowa,  364.) 

By  the  Court,  Boise,  J. : 

It  is  claimed  that  the  court  erred  in  overruling  the  demur- 
rer to  the  amended  complaint  As  the  appellants  did  not 
stand  by  their  demurrer,  they  waived  all  the  causes  thereof, 
except  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  suit.  The  questions  presented  in  the 
complaint  are  matters  within  the  jurisdiction  of  a  court  of 
equity.  The  complaint  shows  that  the  respondent  is  the 
owner  of  land  immediately  above  high  water,  and  of  Ae 
adjoining  tide  lands,  and  claims  that  he  has  a  right  to  build 
a  wharf  or  wharves  on  these  lands,  and  to  extend  them  be- 
yond low  water  on  the  lands  in  controversy,  and  that  the  ap- 
pellant is  building  obstructions  that  will  pt^vent  him  from 
thus  extending  his  wharf  or  wharves  beyond  low  water,  and 
that  he  threatens  to  continue  and  maintain  these  obstruc- 
tions, and  continue  to  interfere  with  respondent's  use  of  this 
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property,  and  asks  for  an  injunction  to  restrain  appellant 
from  the  continuance  of  these  tmlawful  acts.  Welch,  being 
tJbe  owner  of  the  shore,  has  by  the  law  of  the  state  a  right 
to  build  a  whai^  or  wharves  on  the  land  in  question  and  re- 
claim it  from  the  water.  This  he  can  not  do  unless  Taylor 
is  restrained  from  placing  obstructions  in  the  way  of  his 
contemplated  improvement  It  is  the  thieatened  interfer- 
ence with  the  future  enjoyment  of  Welch's  franchise  tiiat  he 
complains  of  and  asks  to  be  protected  against  by  injunction. 
This  an  action  of  trespass  or  for  a  Nuisance  coidd  not  reach, 
and  the  proper  remedy  is  by  injunction. 

The  learned  author,  in  2  Story's  Equity  Jurisprudence, 
says:  ^Tormerly,  indeed,  courts  of  equity  weie  extremely 
reluctant  to  interfere  at  all,  even  in'  regard  to  cases  of  re- 
peated trespasses.  But  now  there  is  not  the  sli^test  hesitation 
if  the  acts  done  or  threatened  to  be  done  to  property  would  be 
ruinous  or  irreparable,  or  would  impair  the  just  enjoyment 
of  the  property  in  future.  If  indeed  courts  of  equi^  did 
"not  interfere  in  cases  of  this  sort,  there  would  be  a  great  fail- 
ure of  justice  in  the  country.''  We  think,  therefore,  that  the 
court  has  jurisdiction  of  the  subject-matter  of  thia  suit,  and 
that  the  complaint  makes  a  sufficient  case  for  its  exercise. 

It  is  also  claimed  that  the  court  below  erred  in  striking 
out  certain  parts  of  the  appellant's  answer,  and  particularly 
that  part  thereof  which  sets  forth  an  estoppel,  which  plea  is 
set  forth  in  the  statement  of  the  case.  The  question  as  to 
the  error  of  the  court  in  allowing  the  motion  to  strike  out 
this  part  of  the  answer  is  rendered  immaterial  in  the  con- 
sideration of  the  case  in  this  court,  for  the  reason  that  the 
evidence  in  the  case  shows  that  the  appellant,  James  Tay- 
lor, was  not  induced  to  make  the  improvements  on  the  prem- 
ises in  question,  on  Water  street,  from  his  reliance  on  the 
representations  of  Welch,  which  are  set  out  in  the  plea  of 
estoppel,  and  he  was  not  therefore  injured  by  the  ruling  of 
the  court  in  that  regard.  If  this  court  we/e  to  sustain^e 
plea  of  estoppel,  and  send  the  case  back  to  tiie  circuit  oM't, 
that  an  issue  might  be  made  thereon,  the  evidence  now  in 
the  case  would  defeat  the  plea,  for  it  is  evidunt  from  all  the 
facts  that  Taylor  was  aware  when  he  made  these  improve- 
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mentB  &at  Welch  claimed  the  right  af  wharfages  on  the  prt^ 
erty  in  oontroveiicry. 

We  flhall  not  therefore  at  thia  tiine  diflcosa  the  merits  of 
this  plea  of  estoppel  as  to  its  form,  deeming  it  immaterial 
in  vi^w  of  the  evidence  now  in  Hie  ease  taken  since  the  rul- 
ing of  the  court  on  the  merits  of  this  plea.  As  to  the  other 
parts  of  the  answer  stricken  out,  we  do  not  deem  them  mater- 
ial in  settling  the  rights  of  the  parties  in  this  snit  As  to 
that  part  of  said  answer  which  alleges  possession  in  Taylor  for 
twenty  years,  it  can  not 'be  a  defense  in  this  case,  for  the  lea- 
son  that  to  make  it  available  we  would  have  to  hold  that  the 
statute  of  limitations  runs  against  the  state,  for  the  state  did 
not  part  with  its  title  until  1876.  We  will  now  proceed  to 
'Oonsider  this  ease  on  the  merits. 

We  will  first  consider  the  facts  of  the  case,  first  those  ad- 
mitted, and  second,  those  we  deem  established  by  the  evi- 
dence. .  It  is  admitted  that  James  Welch  in  his  life-time 
was  tilie  owner  in  fee  of  lot  1  in  Hook  135,  and  lots  5  and  6 
in  block  184,  in  the  cily  of  Astoria,  as  early  as  the  year 
1860,  or  so  much  thereof  as  lies  above  the  line  of  ordinary 
high  water  of  the  Columbia  river,  and  that  the  line  of  ordi- 
nary high  water  of  the  Columbia  river  is  about  sixty-five 
feet  north  of  the  south  boundary  line  of  said  lotsw  The 
evidence  establishes  the  following  factd:  That  about  Sep- 
tember, 1875,  James  Wel(^  made  an  application  to  the 
proper  authorities  of  the  state  to  purchase  the  tide  lands  in 
front  of  these  lots,  and  on  the  nineteenth  day  of  August, 
1876,  received  a  deed  from  the  state  for  the  tide  lands  in 
front  of  and  on  lots  5  and  6  in  block  134,  and  on  the  eight- 
eenth day  of  September,  1876,  received  a  deed  from  the 
state  for  said  land  on  and  in  front  of  lot  1  in  block  135. 
Through  these  deeds  and  his  said  admitted  title  from  Shive- 
ly  Welch  derived  his  title  to  these  lands  in  controversy,  which 
are  now  claimed  by  his  adiidinistrator  uid  heirs.  It  is  also 
fliinitted  that  John  Shively  and  wife  were  the  owners  by 
liHtent  from  the  United  States  of  these  lands  above  high 
water,  and  that  Welch  obtained  his  title  to  the  said  lots 
from  said  patentees,  and  that  said  Shively  laid  out  the  oily 
of  Astoria,  in  oonjuncticm  with  Welch,  who  claimed  to  own 
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said  town  lots  in  conjunction  with  Shively.  ShiVelj  and 
Welch  divided  the  town  property  between  them,  Shi^ly  ob* 
taining  the  patent  and  deeding  tg  Welch  his  half  of  the  lots 
and  blocks. 

After  the  town  had  been  laid  out,  including  all  the  land 
above  high  water,  and  in  the  part  of  the  plat  in  qmeation, 
e^rtending  bisyond  the  line  of  ordinary  high  water,  Shively 
laid  ont  some  lots  below  ordinary  low  water,  indnding*  the 
land  now  in  controversy,  and  claimed  to  own  them.  He  af* 
terwards  deeded  to  Taylor  th^  property  in  dispute,  and  it 
is  through  this  deed  firom  Shively  that  Taylor  derives  his 
title,  so  far  as  he  has  a  title  by  deed.  Taylor  took  posses- 
sion under  his  deed,  and  erected  sonfe  struotores  on  piles  on 
the.  premises,  and  claims  that  this  property  being  beyond  low 
water,  is  not  the  subject  of  purchase  frran  the  state,  or  of 
ownership  by  Hie  owner  of  the  tide  lands  and  shore  adjoining, 
and  that  if  Welch  did  get  the  tide  lands  and  adjoining  land 
above  high  water,  he  is  not  thereby  entitled  to  this  property 
lying  between  the  said  tide  lands  and  the  ship  channel  of  the 
Columbia  river.  To  determine  this  question  involves  the  oon« 
sideration  of  certain  legal  propositions  which  we  will  now  pro- 
ceed to  consider. 

1.  The  patent  extended  to  the  meander  line  of  the  Col- 
umbia river,  which  was  the  line  of  ordinary  high  water. 
(Bifiman  v.  Warren,  6  Or.  408 ;  7  Wall.  274.) 

The  tide  lands  lying  between  high  and  low  water  belong 
to  the  state,  and  can  be  sold  by  it  The  state  has  also  the 
power  to  provide  for  and  regulate  wharves,  which  it  has 
done  l^  act  of  the  state  legislature.  It  is  provided :  '^That 
the  owner  of  any  land  in  this  state  lying  on  any  navigable 
stream  or  other  water,  and  within  the  corporate  limits  of 
any  incorporated  town  therein,  is  hereby  authorized  to  con- 
struct a  wharf  or  wharves  upon  the  same,  and  extend  such 
wharf  or  wharves  into  the  stream  or  other  water  beyond  low- 
water  mark,  so  far  as  may  be  necessary  and  convenient  for 
the  use  and  accommodation  of  any  ship  or  other  bpats  or 
vessels  that  may  navigate  such  stream  or  other  water."  It 
is  also  further  provided:  **That  the  corporate  authorities  of 
the  town  wherein  such  wharf  or  whaives  is  proposed  to  be 
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coDStructedy  shall  have  the  power  to  regalate  the  privile^  or 
franchise  so  granted.^'  (Mis.  Laws^  787.)  Under  thift  proviso 
ion  of  the  statute,  any  persoi^ within  an  incorporated  town  in 
this  state  may  build  and  maintain  a  wharf  from  his  land  at 
high  water  into  navigable  water,  so  far  as  is  necessary  or  con- 
venient to  accommodate  shipping,  if  he  eonfonna  to  the  l^al 
restrictiond  imposed  on  him  by  the  aiithoritiea  of  the  town 
and  does  not  impede  navigation.  Such  structures  are  erected 
in  all  commercial  towns,  and  have  been  recognized  as  l^al 
structures  in  all  the  states.  (87  Conn.  887;  18  Iowa,  178; 
Angell  on  Tide  Waters,  171,  284;  7  WaU.  272.)  Thia  rig^t 
of  wharfage  is  a  franchise  appurtenant  to  the  riparian  owner, 
and  if  any  person  builds  a  structure  which  interferes  with 
it,  by  intervening  betwieen  the  shore  and  the  deep  water  where 
ships  can  come  and  ride  in  safety,  the  owner  of  the  shore  may 
have  such  structures  removed  so  that  his  wharf  can  be  ex- 
tended to  a  place  convenient  for  the  uses  of  commerce.  If 
these  views'  as  to  the  ri^ts  of  riparian  owners  are  correct,  it 
follows  that  if  Welch  was  ti^e  owner  of  the  shore,  he  had  the 
exclusive  right  to  wharf  out  to  the  ship  channel.  We  will  now 
return  to  the  consideration  of  his  riparian  ownership  at  the 
time  this  suit  was  brought 

In  September,  1875^  when  he  made  his  application  to 
purchase  the  tide  lands  in  front  of  and  on  these  lots,  he  was 
the  owner  of  so  much  of  the  lots  as  were  on  the  Shively 
claim,  the  north  line  of  which  is  agreed  to  be  about  sixty- 
five  feet  from  the  south  line  of  the  lots,  making  the  lots  lie 
sixty-five  feet  on  the  Shively  daim  south  of  high  water,  and 
sixty  feet  on  the  tide  land  north  of  the  line  of  high  water. 
While  this  application  was  priding,  Welch  sold  one  hun- 
dred and  twenty-five  feet  of  lots  5  and  6  in  block  134,  to 
other  parties.  This  sale  conveyed  to  his  grantees  all  the 
land  on  these  lots  above  high  water,  and  a  part  of  the  tide 
land  which  he  afterwards  got  by  his  deed  from  the  state, 
in  front  of  and  on  said  lots  5  and  6.  It  is  claimed  that 
when  he  sold  the  land  immediately  above  high  water,  he 
then  ceased  to  be  a  riparian  owner,  and  that  transfer  rested 
in  his  grantees  all  the  tide  knds  on  and  in  front  of  these 
lots.    As  has  been  before  stated,  the  patent  from  the 
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States  conferred  on  &e  patentee  no  right  to  the  tide  lands 
lying  between  high  and  low  water.  These  were  the  property 
of  the  state  and  absolutely  at  its  disposal.  Its  deed  gives  to 
them  the  same  fee^simple  title  as  the  patent  from  the  United 
States  gave  to  the  land  abore  high  tide. 

Welch  having  a  deed  from  the  states  holds  all  the  land 
covered  by  the  deed  unless  he  has  conveyed  it  by  deed  to  some 
other  person.  Welch  conveyed  to,  Eoefed,  Cone  and  B^- 
noldsy  one  hundred  and  twenty-five  feet  off  the  south  ends  of 
lots  5  and  6  in  block  134.  This  would  be  all  the  land  as  far 
north  as  what  is  called  Water  street,  and  it  is  claimed  that  this 
street  being  a  highway  is  vested  in  the  public  and  the  land 
conveyed  by  the  deed  from  the  state  does  not  reach  north 
of  it.  So  far  as  this  street  is  concerned  it  makes  no  difference 
whether  it  is  a  legal  highway  or  not  If  it  was  established  by 
the  city  authorities  while  the  land  belonged  to  the  state,  the 
state  was  not  thereby  divested  of  its  title  in  the  soil.  The 
street  was  only  an  easement  en  the  land,  the  fee  remaining  in 
the  owner.  Such  is  the  common  law  role  which  has  never 
been  abrogated. 

Welch,  on  purchasing  land  from  the  state  over  which  a 
legal  highway  was  located,  would  take  the  land  subject  to 
the  right  of  passage  by  the  publia  He  would  have  a  right 
to  extend  his  wharf  out  on  a  level  with  the  elevated  street, 
and  the  street  would  not  interfere  with  his  wharf,  or  his 
wharf  with  the  free  passage  in  the  street.  (Banks  v.  Ogden, 
2  Wall.  57.) 

Land  situated  as  this  is,  covered  with  shoal  water  may, 
under  proper  regulations  by  the  state  and  municipal  author- 
ities, be  reclaimed  from  the  sea  by  filling  in  or  by  driv- 
ing piles  and  building  on  them,  and  becomes  private 
property  and  the  subject  of  sale  the  same  as  any  other 
property.  (Lockwoad  v.  N.  Y.  and  New  Haven  R.  R.  37 
Conn.  387.)  And  as  this  state  has  given  such  mud  flats  to 
the  riparian  owner  as  a  franchise,  he  alone  may  reclaim  the 
same,  under  such  regulations  as  the  state  has  or  shall  pre- 
scribe. We  think,  therefore,  that  Welch  was  the  owner  of 
that  part  of  the  tide  land  lying  north  of  lots  S  and  6  in  block 
134. 
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As  to  lot  1  in  block  136,  no  question  is  ihade  but  what 
Welch  owned  it  and  all  the  tide  land  on  and  in  front  of  it, 
but  it  is  daimed  that  he  had  sold  the  right  of  wharfing 
which  appertains  to  lot  1.  The  testimony  showa  that  at  ihe 
time  of  the  bringing  of  this  suit  the  title  was  in  Welch ;  that 
a  deed  was  made  to  the  Parkers  about  tbe  time  the  silit  was 
commenced  which  was  delivered  after  its  commencement, 
and  that  a  reconveyance  was  made  before  liie  suit  was  de- 
termined in  the  circuit  court  W«  W.  Parker,  the  only  wit- 
ness on  that  subject,  says  that  it  was  agreed  between  Welch 
and  the  grantees  in  this  deed  that  Welch  should  dear  Ihe 
propeaiy  of  all  claims.  The  deed  was  left  in  his  possession  to 
ddiver  at  the  proper  time»  It  would  seem  then  diat  if  Welch 
was  to  prosecute  this  suit  in  bis  own  name  as  the  owner  of  the 
land  to  dear  it  of  the  appellant's  daim,  that  the  deed  ought 
not  to  have  been  delivered  until  the  suit  was  determined,  and 
as  it  was  improperly  delivered  and  the  land  recpnveyed,  it 
did  not  operate  to  abate  this  suit*  Aa  the  title  was  in  the 
heirs  when  the  final  issu^  were  made  up  in  the  case  this  con- 
veyance should  not  embarrass  the  determination  of  the  pres- 
ent rights  of  the  parties  to  this  property. 

The  evidence  in  this  case  shows  that  respondents  are  the 
6wners  of  the  property  in  question,  and  that  the  appellant, 
James  Taylor,  is  interfering  with  and  threatens  to  interfere 
with  their  enjoyment  and  use  of  it  and  that  the  injuncti<m 
issued  by  the  circuit  court  should  be  made  pelrpetuaL 


VINCENT  WATSON,  Appellant,  v.  WILLIAM  J. 

SMITH  et  al..  Respondent. 

fisBomo  FfeBFOBiiAiTOB — ^Desd  AifD  CoNsniBBATKxif  Of  8upPOBT. — Where 

a  father  conveys  to  his  daughter  and  her  husband  a  traet  of  land, 
and  in  the  deed  names  the  consideration  as  five  hundred  dollars, 
where  in  fact  no  consideration  was  paid,  but  the  real  consideration 
was  an  agreement  that  his  daughter  and  her  husband  should  Ktb 
with  the  father  on  the  land,  and  support  him  and  his  wife  in  com- 
fort during  their  lives.  A  court  of  equity  will  compel  the  perform- 
ance of  such  agreement  to  support  the  father  and  mother,  and  charge 
the  same  on  the  land  so  granted. 
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Bbcseb  Set  Aside,  when-t^Mental  WEAKirESS.-rWhere  a  deeree  baa 
been  entered,  by  consent,  against  one  wbo  did  not  on  account  of 
weakness  of  mind  from  old  age,  undetstaad  its  effect,  a  oowri  of 
equity  will  open  it  to  protect  the  rights  of  such  aged  person. 

Appeal  from  Linn  County.  The  facta  are  stated  in  the 
opinion. 

F.  A.  Chenoweih,  for  appellant 

Sbraihan  &  Burnett  wnd  L.  Flvnn,  for  respondents. 

By  the  Court,  Boise,  J. : 

» 

The  principal  facts  in  this  case  are:  That  in  1863  Vincent 
Watson,  the  plaintiff,  and  his  wife,  made  a  deed  to  William 
J.  Smithy  and  his  wife,  Minerva  J.  Smith,  and  their  chil- 
dren, to  two  hundred  and  sixty-one  acres  of  land,  situate  in 
Linn  county.  The  nominal  consideration  of  this  deed  is  four 
hundred  dollars.  But  the  real  consideration  was  that  said 
Minerva  was  the  daughter  of  the  plaintiff,  and  he  and  his 
wife  desired  that  she  and  her  husband  should  live  with  and 
take  care  of  and  provide  for  them  in  their  old  age.  And  the 
evidence  clearly  shows  that  such  was  the  understanding  and 
agreement  of  the  parties  at  the  time  the  deed  was  executed.' 
Vincent  Watson  and  his  wife,  and  Smith  and  his  wife,  con- 
tinued to  live  together  for  a  time  after  the  deed  was  made,  but 
not  to  exceed  one  year,  when  some  questions  arose  about  the 
validity  of  this  deed,  and  the  parties  to  it  believed  it  not  to  be 
operative  to  convey  the  land  to  the  grantees,  and  Vincent 
Watson  and  William. J.  Smith  went  to  the  record  of  deeds, 
where  this  deed  was  recorded,  and  tried  to  cancel  the  same  by 
causing  to  be  written  on  the  record  the  following  words : 

"State  of  Oregon,  County  of  Linn,  December  17,  1863. 

"This  deed  is  stricken  froiri  the  record,  being  incorrect 
This  is  done  by  consent  of  and  at  the  request  of  the  parties 
herein. 

his 
"Vincent  X  Watson, 

mark 
"William  J.  Smith. 
"MiNBEVA  J.  Smith.*' 

7  Oregon — 3q 
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Minerva  J.  Smith  swears  that  she  did  not  write  her  name 
to  these  words  or  cause  it  to  be  done,  and  there  is  a  conflict 
in  the  evidence  on  this  point.  The  evidence  tends  to  show 
that  tibe  reason  for  putting  this  on  the  record  was  that  the 
deed  was  thought  to  be  inoperative  from  informality  in  its 
execution.  Soon  after  this,  Smith  and  wife  moved  away  from 
the  place,  and  remained  away  until  about  1875.  We  think 
the  weight  of  the  testimony  shows  that  during  this  time,  or 
up  to  a  short  time  before  1875,  Smith  and  wife  supposed 
this  deed  was  void,  and  gave  tiiem  no  title.  Vincent  Watson 
continued  to  occupy  the  place  during  all  this  time,  and  did 
not  request  or  manifest  any  desire  to  have  Smith  and  wife 
return  to  live  with  him,  and  his  expressions  would  indicate 
that  he  was  satisfied  to  have  them  stay  away.  He  treated  the 
land  as  his,  and  supposed  it  was;  and  deeded  it  to  his  son, 
who  has  since  died,  and  who  left  a  will  devising  this  land 
to  his  relatives.  It  seems  from  the  testimony,  tliat  Smith, 
about  1875,  became  advised  that  this  deed  was  a. good  one, 
and  that  the  attempted  cancellation  by  Watson  and  himself 
did  not  affect  or  defeat  its  operation ;  and  he  began  to  claim 
the  land  and  brought  a  suit  in  the  circuit  court  of  Linn  county 
to  quiet  his  title,  praying  therein  to  have  this  deed  declared 
operative  and  to  set  aside  the  subsequent  deed  which  had  been 
made  by  Vincent  Watson  to  his  son,  Vincent  M.  Watson, 
now  deceased. 

About  the  same  time,  Vincent  Watson  brought  a  suit 
against  W.  J.  Smith  and  wife.  Perry  Watson  et  al.,  in  the 
same  court,  to  set  aside  this  deed  and  for  othtr  purposoR,  for 
the  reason  that  the  consideration  was  his  and  his  wife's  sui>- 
port  during  life ;  that  such  contract,  which  was  the  consider- 
ation, had  not  been  kept  or  performed  by  the  grantees ;  and 
that  the  contract  of  support  and  the  deed  had  been  canceled  by 
the  parties  thereto;  and  alleging  that  Smith  and  wife  had 
left  the  place  and  refused  to  support  and  care  for  Vincent 
and  his  wife. 

These  suits  were  at  issue  and  were  compromised  in  June^ 
1876.  A  decree  was  entered  in  the  suit  by  Smith  v.  WaUon, 
declaring  that  Smith  and  wife  were  the  owners  in  fee  of 
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land  by  virtue  of  the  said  deed,  and  foreclosing  all  rightB  ol 
Vincent  Watson  in  the  land. 

In  the  case  of  Watson  v.  Smith  and  wife  a  decree  was  en* 
tered  dismissing  the  suit  and  reciting  that  the  same  was  set- 
tled bj  the  parties  thereto.  The  stipulatioii  on  which  these 
suits  were  compromised  is  on  file,  and  provides  that  in  con* 
sideration  of  the  settlement  of  the  suits  and  an  agreement  that 
Smith  and  his  wife  have  a  decree  against  Watson  to  quiet 
tiieir  title,  said  W.  J.  Smith  and  Perry  Watson  will  furnish 
Vincent  Watson  and  Mary  Watson,  his  wife,  all  the  necesr 
saries  and  comforts  of  life,  according  to  their  station,  so  long 
as  they  or  eitiier  of  them  shall  live.  And  said  W.  J.  Smith 
agrees  that  Vincent  Watson,  and  wife  may  remain  in  pos- 
session of  the  residence  on  the  place  in  question  and  one  half 
acre  of  ground  and  the  garden  connected  therewith,  and  that 
when  they  shall  die,  will  give  to  them  a  decenjt  and  respectable 
burial. 

This  stipulation  or  agreement  then  proceeds  as  follows: 
^^And  in  further  consideration  of  the  premises  this  provision 
is  expressly  made  and  agreed  upon,  ^that  in  the  event  that 
Wallace  Cushman,  the  bondsman  of  said  Vincent  Watson  for 
the  payment  of  costs  and  disbursements  of  this  suit,  has  the 
costs  and  dibursements  to  pay,  then,  and  in  that  case,  said 
Smith  and  Peny  Watson  agreed  to  repay  the  same  to  Cush- 
man; which  costs  and  disbursements  are  to  be  deducted 
out  of  the  funds  that  would  '  otherwise  be  applied  for  the 
necessaries  and  comforts  of  life  for  said  Vincent  and  Mary 
Watson.' '' 

These  suits  were  all  settled  at  the  cost  of  Vincent  Watson, 
and  decrees  rendered  for  the  same  in  each  case.  But  the 
amount  of  these  costs  is  not  stated.  So  it  seems  that  in  ca^ 
these  decrees  for  costs  were  of  a  considerable  amount,  there 
would  be  no  adequate  provision  for  the  support  of  Vincent 
Watson  and  wife.  The  stipulation  and  settlement  seems  to  be 
very  barren  of  any  future  prospects  for  good  in  their  behalf. 
The  evidence  shows  that  nothing  has  been  furnished  them  un- 
der it,  and  that  they  are  now  left  in  extreme  old  age  to  the 
charity  of  their  neighbors. 

This  unfortunate  matter  seems  to  have  been  a  fruitful 
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eaufle  of  litigation,  as  three  suits  growing  out  of  it  have 
been  oompromised,  and  the  one  now  before  \xb  is  the  fourth.  In 
those  that  hav:e  been  compromised  the  merits  of  the  contro- 
versy were  not  before  the  court  or  passed  on  and  determined 
by  it;  so  this  is  the  only  suit  in  which  the  c«ise  has  been  pre- 
sented on  its  merits.  We,  therefore,  feel  less  reluctance  in 
opening  the  decrees  than  we  would  had  the  facts  been  fully 
considered  in  any  of  the  former  cases.  We  will  now  proceed 
to  consider  what  passed  by  this  deed,  and  the  effect  of  the 
conduct  of  the  parties  thereto. 

The  deed,  being  good  in  form,  conveyed  the  land  by  its 
terms  to  W.  J.  Smith,  his  wife  and  children  and  being  in- 
vested with  the  tide,  they  could  only  be  deprived  of  it  by 
their  deed  or  by  the  decree  of  a  competent  court  The  writ- 
ing on  the  record  did  not  revert  the  title  in  Vincent  Watson 
or  in  any  way  affect  it,  and  is  in  no  way  important,  except 
as  evidence  tending  to  show  the  understanding  of  the  parties 
as  to  the  consideration  or  agreement  by  Smith  and  wife  to 
maintain  Vincent  Watson  and  wife. 

Under  this  deed  Smith  and  wife  could  have  maintained 
ejectment  for  the  land  against  Vincent  Watson,  and  Watson 
would  have  had  no  defense  at  law.  Smith  had  no  occasion 
to  go  ito  a  court  of  equity  to  quiet  his  title,  which  was  per- 
fect under  his  deed,  and  the  decree  rendered  by  the  courts 
in  the  case  of  Smiih  and  wife  v,  Watson,  declaring  that  they 
are  owners  under  this  deed,  has  added  nothing  to  their  titie, 
unless  it  be  that  part  thereof  which  forever  bars  Vincent  Wat- 
son from  setting  up  any  claim  to  this  land,  und  with  this  ex- 
ception the  parties  stood  in  the  same  relation  to  the  land  be- 
fore as  after  the  decrees. 

.  W©  think  that,  considering  the  extreme  old  age  of  the 
plaintiff  and  his  acknowledged  weakness  of  mind  when  he 
assented  to  these  decrees,  which,  we  are  satisfied  from  the 
weight  of  the  evidence,  he  did  consent  to  without  understand- 
ing their  purport  or.  effect;  it  is  the  duty  of  the  court  to  ex- 
amine into  the  equities  which  plaintiff  has  alleged  as  a  rea- 
son for  setting  a^ido  or  modifying  this  deed. 

As  we  have  before  said,  the  consideration  of  this  deed 
was  the  agreement  on  the  part  of  Smih  and  wife  to  pro- 
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vide  for  and  snpport  the  grantors.  The  misunderstanding 
that  arose  as  to  the  validity  of  the  deed  and  th6  rights  of  the 
parties  under  it  which  arose  soon  after  it  was  executed,  caused 
the  parties  to  separate  and  left  Vincent  Watson  in  the  pos^ 
session  of  the  premises^  from  which  he  was  enabled  to  make 
a  support  for  himself  until  he  was  deprived  of  l^e  possession 
under  the  decree  referred  to.  The  parties  lived  separately 
by  mutual  consent,  ho  far  as  the  evidence  shoWs ;  Watson  en- 
joying the  land,  being  content  to  look  to  it,  and  not  to  Smith, 
for  a  support  V(or  does  he  seem  to  have  deserved  any  aid 
from  Smith.  There  was  no  refusal  by  Smith  and  wife  to 
support  Watson  and  wife,  nor  anything  done  which  would 
properly  be  a  willful  violation  of  their  contract,  and  whidi 
would  warrant  the  court  in  declaring  a  cancellation  of  the 
deed.  But  we  think  that  by  the  understanding  of  the  parties, 
Vincent  Watson  was  to  be  supported  as  a  consideration  for 
this  conveyance,  and  that  Smith  and  wife  can  not  hold  th^ 
land  dis'charged  of  this  trust  or  charge.  Heretofore,  and  until 
after  the  decree  in  the  suit  that  was  compromised, 
they  contributed  nothing  to  his  support,  nor  have  tbey 
sinoe.  Prior  to  that  time  the  land  supported  them;  and  as 
for  the  future,  the  evidence  would  indicate  that  unless 
this  land  is  charged  with  their  support,  they  will  be  left  desti- 
tute. We  think,  therefore  that  Vincent  Watson  and  wife 
should  have  the  possession  and  enjoy  the  rents  and. profits  of 
this  land  as  long  as  either  of  them  shall  live.  (Yaakum  vi 
Yoakum,  78  HI.  85.)  And  that  the  decrees  of  the  court  re- 
ferred to  in  this  suit  should  be  so  modified  and  set  aside  as 
not  to  in  any  manner  interfere  with  or  impair  such  life,  es- 
tate of  Vincent  and  Mary  Watson  in  the  said  premises.  We 
think  that  nothing  less  than  this  would  be  just  under  the 
evidence  in  this  case.  Mr.  Watson  was  the  possessor  of  a 
large  estate,  which  he  has  bestowed  on  his  children,  having 
given  to  his  said  daughter  Minerva  one  hundred  and  six  acres^ 
besides  th^  land  in  question,  which  land  he  seems  to  have 
reserved  for  support  in  old  age;  and  as  he  earned  it  by  hiA 
labor  and  economy,  he  ought  not  now  to  be  deprived  of  it  and 
cast  on  diarity  for  support. 
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As  to  the  case  of  R.  S.  Strahan,  whose  mortgage  covers 
this  land  as  well  as  the  one  hundred  and  six  acres  deeded  to 
Minerva  J.,  the  evidence  shows  that  he  has  been  conversant 
with  all  these  legal  proceedings^  and  had  full. notice  of  all  the 
equities  of  Mr.  Watson  in  the  premises. 

The  decree  in  his  case  will  therefore  he  so  modified  that  it 
shall  be  a  lien  only  on  the  estate  of  Minerva  J.  and  W.  J. 
Smith  in  the  land  in  controversy^  and  any  sale  under  said 
decree  in  favor  of  said  Strahan  shall  only  transfer  the  title 
to  said  premises  subject  to  the  said  life-estate  of  said  Vincent 
and  Minerva  Watson. 


THE  BANK  OF  BRITISH:  COLUMBIA,  Respondent,  ▼. 
W.  W.  PAGE  AND  WIFE,  AppeUants. 

SzBOUTiON  Sals— Sepahatb  Lots,  Sold  TbOETHiEB. — ^A  aheriff  Belling 
real  property  on  execution  which  oonsists  of  sevenkl  town  lots, 
can  sell  the  eame  separately  or* together  in  his  discretion.  And 
nnlees  there  be  an  apparent  abuse  of  this  discretionary  power,  the 
court  ought  not  to  set  aside  the  sale  for  that  reason. 

Idbm — Ixn,  NOT  Nbcbssabt  ok  Fobeolosttbb. — ^Where  an  execution  is 
issued  upon  a  decree  of  foreclosure  to  sell  mortgaged  property,  it 
is  not  necessary  that  the  sheriff  should  make  a  levy  npcn  the  prem- 
ises before  proceeding  to  sell  the  same. 

Appeal  from  Multnomah  County.  The  facts  aze  stated  in 
Ihe  opinion. 

There  was  no  appearance  for  appellant 
W.  H.  Effinger,  for  respondent 

Bj  the  Court,  Kelly,  C.  J.: 

This  is  an  appeal  from  an  order  of  the  circuit  court  fcft 
Multnomah  county,  confirming  the  sale  upon  ezecuticm  of 
four  lots  of  ground  in  the  city  of  Portland.  The  objectiona 
filed  to  the  oonfinnatian  wette :  1.  That  there  is  no  evidenoe 
that  legal  notices  of  said  sale  were  made  as  prescribed  by 
law;  2.  The  lots  were  not  sold  separately  as  required  by 
law. 

The  sherifPs  return,  indorsed  on  the  ezacutioD,  shows  that 
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he  posted  printed  notices  of  the  time  and  place  of  sale  for 
four  weeks  successively  prior  to  the  day  of  sale,  in  three  pub- 
lic places  in  Multnomah  county,  particularly  describing  the 
properly  levied  on ;  that  he  published  the  notice  once  a  week 
for  four  weeks  successively  in  the  Weekly  Bee,  a  weekly  newsr 
paper  of  general  circulation  published  in  Multnomah  county, 
by  all  of  which  notices  the  said  real  estate,  particularly  de- 
scribed, was  advertised  to  be  sold  at  public  auction  on  Fri- 
day, the  nineteenth  day  of  October,  1877^  at  ten  o'clock  a.  m., 
at  the  court-house  door  in  Multnomah  county. 

The  return  of  the  sheriflf  shows  that  in  publishing  the  no- 
tices of  the  sale  he  fully  complied  with  the  rBquirements  of 
law  as  set  forth  in  section  288,  p,  1 67  of  the  civil  code. 

The  next  objection  urged  against  the  confirmation  is,  that 
the  lots  were  not  sold  separately,  as  required  by  law.  The 
return  shows  that  the  sheriff  first  sold  lot  6  in  block  200 ;  then 
lots  2  and  8,  in  the  same  block,  and  lastly,  lot  7  in  the  same 
block. 

The  statute  prescribing  how  real  properly  shall  be  sold  on 
execution,  says :  ^'When  the  sale  is  of  real  property,  and  con- 
sisting of  several  known  lots  or  parcels,  they  shall  be  sold 
separately,  or  otherwise  as  is  likely  to  bring  the  highest 
price."  This  leaves  the  sale  of  real  property,  consisting  of 
several  known  lots,  entirely  to  the  discretion  of  the  sheriflf 
as  to  whether  he  will  sell  it  in  separate  parcels  or  not  And 
unless  there  be  an  apparent  abuse  of  this  discretionary 
power,  the  court  ought  not  to  set  aside  the  sale  for  that  reason 
alone.    {Oriswold  v.  St(yaghton,  2  Or.  61.) 

There  is  another  assignment  of  error  in  the  notice  of  ap- 
peal on  a  point  not  made  in  the  court  below :  That  no  levy 
was  made  upon  the  said  real  property,  before  the  sale  there- 
of. 

The  sheriff  in  his  return  certifies  that  he  "received  the 
decree  and  order  of  sale  on  the  seventh  day  of  September, 

1877,  and  on  the day  of ,  18.—,  levied  on  the  real 

estate  mentioned  and  described  in  said  decree  and  order  of 
sale,  which  is  as  follows  [here  description  of  lots].  It  is  ap- 
parent from  the  return  that  the  levy  was  made  after  the 
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right  of  way  for  the  construction  of  ditches  and  canals,  for 
the  purposes  herein  specified,  is  acknowledged  and  confirmed. 
But  whenever  any  person,  in  the  construction  of  any  ditch 
or  canal,  injures  or  damages  the  possession  of  any  settler  on 
the  public  domain,  the  party  committing  such  injury  or  dam- 
age shall  be  liable  to  the  party  injured  for  such  injury  or  dam- 
age/' 

Section  2340  provides  as  follows :  *'A11  patents  granted  or 
pre-emption  or  homesteads  allowed  shall  be  subject  to  any 
vested  and  accrued  water  ri^ts>  etc,  acquired  under  the  pre- 
ceding section." 

The  first  question  is:  Did  Balls  acquire  such  a  right t  It 
is  admitted  that  he  became  the  owner  of  this  ditch  and  water 
right  and  occupied  and  used  it  prior  to  1866,  and  that  he,  or 
persons  under  him,  used  it  for  conveying  water  for  mining 
purposes  in  1866-7.  The  title  to  the  land  now  owned  by  the 
appellant  was  then  in  the  United  States.  The  patent  to  it 
from  the  United  States  to  the  appellant  reserves  the  water 
rights  mentioned  in  section  2389,  above  quoted,  so  that  Balls 
would  still  be  the  owner  and  entitled  to  use  this  ditch  unless 
he  has  lost  such  right  by  abandonment.. 

The  second  and  importan:;  question  in  this  case  is:  Has 
Balls  lost  this  right  by  abandonment}  It  is  claimed  by  the 
appellant  that  the  fact  that  he  did  not  use  it  for  a  period  of 
about  ten  years  is  eufBcient  evidence  to  prove  an  abandon- 
ment The  right  being  one  belonging  to  real  property,  could 
not  be  lost  by  non-user  alone,  short  of  the  period  for  the  lim- 
itations of  actions  to  recover  real  property,  whidi  is  twenty 
years.    (1  Nev.  188 ;  6  Cal.  510 ;  10  Id.  181.) 

But  such  a  right  might  be  shown  to  have  become  extin- 
guished by  an  act  of  abandonment  showing  that  Balls  had 
intentionally  abandoned  the  same.  It  is  claimed  by  the  ap- 
pellant that  the  bill  of  sale  made  by  Balls  of  three  mining 
claims  to  a  Chinaman  proves  that  he  had  abandoned  all  claim 
on  this  ditch. 

The  following  is  the  bill  of  sale,  as  exhibited  in  the  testi- 
mony of  Balls : 

^'Know  all  men  by  these  presents  that  I  do  this  day 
bargain     and    sell   to   Yack   three  mining  claims,  situated 
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on  Kane  ereek,  three  hundred  yards  in  length.  Said  claims 
are  creek  claims.  Said  claims  are  bounded  on  the  northwest 
by  Yacks  and  running  south-east  three  hundred  yards  to  a 
stake  for  which  he  pays  the  sum  of  ninety-five  dollars.  Said 
claims  are  entitled  to  all  the  water  below  the  two  upper  ditch- 
es. 

"October  4, 1864.'* 

Nothing  is  said  in  this  instrument  about  the  ditch  in  ques- 
tion, and  the  evidence  of  Kails  shows  that  these  claims  were 
located  along  the  creek  above  the  head  of  the  ditch  in  ques- 
tion, that  is,  the  third  ditch,  and  below  the  head  of  the  second 
ditch  and  above  its  lower  outlet.  They  were  along  by  the 
side  of  the  second  ditch  and  it  does  not  appear  that  they  were 
worked  by  the  water  of  either  of  the  ditches.  They  are  de- 
scribed as  creek  claims.  These  claims  might  have  been  work- 
ed, and  any  water  that  was  not  used  up  by  them  might  have 
flowed  on  and  entered  the  third  ditch,  the  ditch  in  question, 
without  interfering  with  their  operations.  It  appears  from  the 
testimony  that  this  ditch  was  used  by  persons,  with  the  consent 
of  Ralls,  in  1866-7,  which  was  after  the  date  of  this  instru- 
ment, and  we  do  not  see  from  the  testimony  how  the  use  of 
the  ditch  in  question  would  affect  the  claims  sold  to  Yack,  for 
he  had  the  water  first,  and  this  ditch  could  only  receive  the 
surplus  water  that  ran  on  past  their  claims.  We  think 
this  instrument,  and  the  circumstances  under  which  it 
was  given,  as  proven,  does  not  prove  an  abandon- 
ment  by    Ralls. 

No  abandonment  is  proven  by  the  testimony  in  this  case^ 
when  considered  without  reference  to  the  statute  of  Oregon, 
which  we  will  next  consider  in  connection  with  the  facts 
found  in  this  case. 

The  statute  referred  to  is  section  7  of  the  act  relating  to 
mines  and  mining  claims^  P^go  685,  and  is  as  follows: 
"That  ditches  used  for  mining  purposes  and  mining  flumes 
permanently  afiixed  to  the  soil,  be  and  the  same  are  hereby 
declared  real  estate  during  the  time  the  same  shall  be  used 
for  that  purpose,  provided,  that  whenever  any  person,  com- 
pany or  corporation  being  the  owner,  or  proprietor  of  any 
ditch,  flume  or  water  right   have  or  shall  abandon  the  same, 
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and  who  shall  for  one  year  thereafter  oease  to  exercise  own- 
ership over  said  water  right^  ditch,  or  flume ;  and  every  oom- 
pany,  corporation^  or  person  who  shall  i^emove  from  this 
state,  with  intent  or  purpose  to  change  his  or  their  residence, 
and  shall  remain  absent  one  year  without  using  or  exercising 
ownership  over  such  water  right,  ditch  or  flume,  by  a  legally 
authorized  agent,  shall  be  deemed  to  have  lost  all  title,  claim 
or  interest  therein." 

The  word  abandon  means  to  desert  or  forsake.  In  mari- 
time law  it  means  to  relinquish  to  underwriters  all  claim. 
It  is  "used  of  an  insured  person  who  gives  up  all  claim  to 
the  property  covered  by  the  policy  which  may  remain  after 
the  loss  or  damage  by  a  peril  insured  against"  There  can 
be  no  abandonment  without  some  action  of  the  will  and  an 
intent  to  abandon.  (1  Nev.  188.)  Such  intent  may  be  in- 
ferred from  the  declarations  and  acts  of  the  party  charged 
with  an  abandonment,  because  it  is  only  by  the  declarations 
and  acts  of  persons  that  we  infer  their  intention,  and  in  this 
case,  as  before  suggested,  no  abondonmenthasbeen  proven.  We 
must  construe  the  word  abandon  in  the  statute  according  to  its 
ordinary  signification,  and  it  would  be  necessary  in  order  to 
show  that  Balls  had  lost  his  right  to  the  ditch  in  question,  by 
this  statute  to  show  first  that  he  had  given  up  all  claims  to  it, 
which  would  be  an  abandonment,  and  then  that  after  such 
abandonment  he  had  ceased  for  one  year  to  exercise  any  acts 
of  ownership  over  it  This  is  the  natural  and  literal  construc- 
tion of  the  statute,  and  that  such  construction  will  accomplish 
the  intention  of  the  legislature,  which  seems  to  have  been  to 
make  mining  rights  stable,  and  give  to  them  the  character  of 
real  property.  In  construing  them  and  the  evidence  necessary 
to  show  that  these  rights  have  been  acquired,  transferred  or 
lost,  it  will  be  necessary  to  apply  the  rules  which  govern  sim- 
ilar transactions  in  relation  to  real  property. 

Entertaining  these  views  of  the  law  and  evidence  in  this 
case,  we  have  found  no  error  in  the  conclusions  and  decree  in 
the  circuit  court^  and  its  decree  will  be  affirmed^  with 
costs. 
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FEANCIS  E.  BROOKS,  Plaintiff  and  Appellant,  v-  HEN-. 
BY  E.  ANKENY,C.  M.  CARTWBIGHT,  R  F. 
HARDING,  and  J.  M,  PRITOHARD,  Defendants  and 
Reapandents. 

CiQtjiTABU  Estate  or  MAmKncn  Womax-^Powis  o^  GDuirr  nr  DivoaOK 
PBocacBDiNos. — ^Where  a  married  woman,  in  1802,  filed  a  petition  to 
obtain  a  divorce  from  her  husband  under  the  act  of  January  17, 
1854,  and  it  appeared  from  facts  set  forth  in  the  petition  that  she 
had  an  equitable  estate  in  a  portion  of  a  tract  of  land  for  which  her 
husband  had  the  legal  title,  the  court  in  granting  a  divoree  had 
authority  under  that  act  to  render  a  decree  that  the  divorced  hus- 
band should  pay  her  a  sum  of  money  in  lieu  of  her  equitable  in- 
terest, and  at  the  same  time  divest  her  of  such  equitable  estate 
and  vest  the  same  in  the  husband  absolutely. 

BSTOPPEl/^ACCKFTAKCaS  OF  MoKVT  DK€REED  IN  lillXJ  OF  ^UTTABLI  lN< 

TRBXST,  Effect  of. — ^The  court  having  rendered  a  decree  in  suoh 
divorce  suit  that  the  husband  should  pay  to  the  wife  a  sum  of  money 
in  lieu  of  her  equitable  estate  in  his  land,  which  was  paid  to  and 
accepted  by  her,  she  is  thereby  estopped  from  asserting  her  equita- 
ble title  to  the  land;  and  the  decree  rendered  in  the  divorce  case 
is  a  bar  to  a  suit  afterwards  brought  for  its  recovery. 

Appeal  from  Marion  County. 

In  1856,  and  long  prior  thereto,  the  appellant  was  the  wife 
of  the  respondent,  Pritchard,  who  waa  a  settler  npon  three 
hundred  and  twenty  acres  of  land  in  Marion  county  under  the 
act  of  congress  kno^n  as  the  "donation  law,''  which  gives  to 
the  wife  of  a  settler  one  lialf  of  the  donation  ac- 
quired. Pritchard,  desiring  to  exchange  this  tract  for  an- 
other of  like  extent,  it  is  alleged  promised  the  appellant 
that  if  she  would  join  in  a  deed  of  conveyance  to  the  dona- 
tion claim  he  would  cause  one  hundred  and  sixty  acres  of 
the  land  taken  in  exchange  to  be  conveyed  to  her.  She  did 
so  join  in  the  conveyance,  and  the  exchange  was  effected. 
Pritchard  did  not  cause  any  part  of  the  lieu  lands  to  be  con- 
veyed to  the  appellant,  but  took  the  entire  parcel  to  his  own 
name. 

On  the  thirteenth  of  October,  1856,  the  appellant,  learn- 
ing that  her  husband  had  not  complied  with  his  promise, 
took  from  him  a  deed,  executed  by  him,  which  attempted 
to  convey  to  her  one  hundred  and  sixty  acres  of  the  ex- 
change lands.     This  deed  was  duly  recorded  on  November 
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4,  1856.  In  Mardb,  1862,  the  appellant  petitioned  in  the 
circuit  court  for  Marion  county  for  a  divorce  from  Pritchard. 
In  ber  petition  she  alleged  that  Pritchard  had  a  fee-simple 
title  to  about  seven  hundred  acres  of  land  in  Marion  county. 
It  is  alleged  that  the  said  seven  hundred  acres  includes  the 
one  hundred  and  sixty  acres  claimed  by  the  appellant.  On 
the  twenty-fourth  of  the  same  month  a  decree  was  rendered 
granting  the  divorce  prayed  for,  and  directing  that  Pritchard 
should  pay  to  the  appellant  money  and  other  personal  prop- 
erty aggregating  about  one  thousand  dollars,  and  that  her 
interest  in  the  real  estate  of  Pritchard  be  divested.  In  De- 
cember, 1862,  Pritchard  conveyed  the  one  hundred  and  siz^ 
acres  in  question  to  the  respondent,  Harding,  from  whom  it 
passed  by  deed  through  Cartwright  to  Ankeny.  This  suit 
is  brought  to  compel  Ankeny  to  convey  to  appellant  the  l^;al 
title  to  the  one  hundred  and  sixty  acres  in  question. 

I^trakan  &  Burnett,  Powell  &  Flinn  and  Bonham  A  Bamr 
sey,  for  appellant : 

Pritchard  purchased  the  land  in  controversy  with  the  ap- 
pellant's  property,  but  took  the  deed  thereto  in  his  own 
name,  without  appellant's  knowledge  or  consent.  This  cre- 
ated a  resulting  trust  in  Pritchard  for  appellant's  use.  (Lin- 
ville  V.  Smithy  6  Or.  202 ;  6  Id.  231 ;  2  Washburn  on  Real 
Prop.  449,  note  7;  1  Hilliardon  Heal  Prop. 428.)  Pritchard, 
as  trustee  of  the  appellant,  could  not  dispose  of  said  land, 
so  as  to  deprive  the  plaintiff  thereof,  to  any  person  having 
notice  of  appellant's  interest.  (Perry  on  Trusts,  sees.  217, 
828,  835 ;  2  Washburn  on  Real  Prop.  450,  478,  483 ;  38  Mo. 
546;  41  Ala.  262;  31  Cal.  17;  2  Duv.  (Ky.)  655;  1  Story 
Eq.  Jur.,  sec  395.)  The  record  of  the  deed  from  Packard  to 
appellant  was  notice  to  all  the  world.  (Perry  on  Trusts, 
•  sec.  223;  Code,  518,  sec.  26.)  A  decree  divesting  the 
appellant  of  her  interest  in  the  land  of  Pritchard  could 
not  have  the  efEect  of  divesting  her  of  her  own  land,  and 
vesting  the  same  in  Pritchard.  The  decree  of  the  court  only 
operated  to  divest  appellant  of  her  contingent  right  of 
dower  in  the  land  of  said  Pritchard.  In  equity  the  cetiui 
que  trust  is  seised  absolutely  of  the  freehold,  and  the  trust 


Jan.  1879]  Bbooks  v.  Awkbny.  463 

estate  is  considered  as  equivalent  to  the  legal  ownership.  (2 
Wash,  on  Real  Prop.  465.) 

To  constitute  an  estoppel  by  record  in  this  case,  it  is  nec- 
essaiy  that  the  record  should  disclose  that  the  appellant  claim- 
ed certain  facts  in  her  petition  in  the  former  suit,  which 
must  be  denied  or  contradicted  to  enable  her  to  maintain  this 
suit,  and  that  such  facts  were  necessary  and  material  to  the 
cause  of  action  in  the  former  suit,  and  that  the  issue  raised 
theieby  was  tried  on  its  merits.  (Bigelow  on  Estoppel,  82 
88,  note  8 ;  109  Mass.  265 ;  44  N.  Y.  1 ;  33  Id.  63 ;  35  Wis. 
141;  31  Conn.  417;  3  Const  511;  50  Pa.  St  17;  2  Leading 
Cas.  in  Eq.,  620,  627,  671.) 

There  is  nothing  in  the  petition  for  divorce  that  is  incon- 
sistent with  the  appellant's  present  claim.  We  have  been 
unable  to  find  a  case  or  an  authority  authorizing  a  court  in 
a  suit  for  divorce  to  hear  and  determine  a  contest  as  to  the 
ownership  of  land  between  the  parties  thereto,  or  to  determine 
their  respective  interests  therein.  If  the  court  had  attempted 
to  pass  upon  plaintiff's  right  to  the  one  himdred  and  sixty 
acres  of  land  in  controversy  in  the  divorce  suit>  such  action 
would  have  been  without  jurisdiction,  and  of  course  would 
not  be  binding  by  way  of  estoppel  or  otherwise.'  (Herman 
on  Estoppel,  sec.  201;  Id.,  sees.  40,  95.) 

But  if  the  court  could  in  such  case  hear  and  determine 
such  contest ;  then,  as  the  allegations  in  the  petition  must  be 
taken  as  confessed  for  want  of  an  answer,  the  conclusion  is 
inevitable  that  the  court  considered  the  land  in  controversy  as 
the  absolute  property  of  the  appellant  (Washburn  on  Keal 
Prop.  455.)  Or  else  that  the  court  considered  the  allegations 
insufficient  for  want  of  a  proper  or  certain  description  as  to 
the  one  hundred  and  sixty  acres  of  land  that  the  plaintiff 
claimed,  and  therefore  disregarded  the  same;  and  in  either 
case  there  could  be  no  estoppel. 

The  grantees  of  Pritchard  are  bound  by  notice:  1.  Of  the 
deed  of  October  13,  1856 ;  and,  2.  By  the  claim  of  the  ap- 
pellant in  the  petition  for  divorce ;  and,  3.  That  the  court 
must  have  regarded  appellant  as  the  owner  of  the  land  in 
rondering  the  decree  for  divorce,   for  that  is  the  only  equi- 
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table  construction  that  can  be  put  upon  the  decree.  (1  Stoiy 
Eq.  Jur.,  aec  64:  Perry  on  Trusts,  sec  824.) 

Where  lands  were  given  to  the  separate  use  of  married 
women,  and  the  husband  in  possession  made  conveyances  in 
mortgage,  it  was  held  that  the  grantees  or  mortgagees  were 
bound  to  notice  the  equitable  construction  of  the  will  as  a 
doctrine  well  understood,  and  the  same  rule  applies  to  leases. 
(Peny  on  Trusts,  sec  884.) 

And  the  taking  of  a  legal  estate  with  notice  of  a  prior  right, 
makes  a  person  a  moZa  fide  purchaser.  .  (Wade  on  Notice, 
sec  60,  51 ;  2  Leading  Cases  in  Eq. ;  Le  Vene  v.  Le  Vene,  28 ; 
1  Wash,  on  Eeal  Prop.,  5,  54,  58,  69,  62 ;  HUl  v.  Cooper,  6 
Or.  181;  Code,  sec  726.) 

Appellant  could  not  be  barred  or  estopped  by  the  recitals 
in  the  petition  for  divorce,  as  she  was  a  married  woman. 
(Bigelow  on  Estoppel,  448,  444,  note  1;  2  Gray,  121;  10 
Allen,  612;  117  Mass.  241;  10  Cush.  276. 

There  is  another  reason  for  construing  the  decree  of  the 
court  set  up  as  a  bar,  as  contended  for  by  the  appellant  To 
construe  said  decree  as  claimed  by  the  respondents,  is  to 
say  that  the  court  divested  the  appellant  of  her  property 
and  gave  it  to  respondent  because  she  had  just  cause  of 
divorce  against  him.  This  would  be  contrary  to  the  maxim 
that  "no  man  should  take  advantage  of  his  own  wrong;" 
and  to  give  this  decree  the  construction  asked  for  by  respond- 
ents, would  be  in  effect  saying  that  the  court  decreed 
that  he  should  profit  by  his  own  wrong;  and  the  court  would 
thereby  assume  the  authority  to  divest  the  appellant,  who 
was  guilty  of  no  wrong,  of  her  property,  and  vest  the  same 
in  the  respondent  who  was  the  wrong  doer,  which  is  contrary 
to  the  first  principles  of  constitutional  law  and  to  commau 
honesty  and  common  justice.  The  principle  that  a 
person  found  guilty  of  wrong  should  forfeit  his  property,  is 
abrogated  by  the  constitution  of  the  United  States.  It  was 
founded  in  oppression  and  barbarism.  But  the  principle 
that  the  person  ^yronged  should  be  divested  of  his  or  her  prop- 
erty, and  that  the  same  should  be  vested  in  the  wrongdoer,  hag 
never  yet  been  sanctioned  or  recognized  by  a  court  of  justice^ 
The  legislature  can  not  enact  a  law,  nor  can  a  court  pronounce 
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a  decree  which  will  operate  to  arbitrarily  take  the  property  of 
A.  and  give  it  to  B.  (WineJiamer  v.  Ths  People,  18  N.  Y. 
390.) 

Knight  and  Lord,  for  respondents: 

The  pleadings  and  decree  in  the  divorce  suit  show  con- 
clnsively  that  the  matter  sought  to  be  litigated  was  fully  de- 
termined in  that  suit>  and  that  plaintiff  is  estopped  under  the 
well  established  rule  that  "The  judgment  of  a  court  of  concur- 
rent jurisdiction  directly  upon  the  point  is,  as  A  plea,  a  bar, 
and  as  evidence  conclusive  between  the  same  parties  upon  the 
same  matter  directly  in  another  court,''  or  as  the  rule  has  been 
more  liberally  stated  by  a  later  decision:  "Where  a  court  in 
a  former  action  between  the  same  parties  had  jurisdiction 
over  the  subject  and  the  parties,  and  the  question  of  fact  were 
the  same  as  in  subsequent  action  and  were  necessary  to  its  de- 
cision, and  either  were  or  might  have  been  litigated  in  the 
suit,  and  the  final  hearing  was  upon  its  merits,  the  judgments 
is  res  adjudicata  as  to  all  those  things  that  were,  or  under  the 
pleadings  mi^t  have  been,  controverted  in  that  action  whose 
adjudication  was  necessary  to  the  final  disposition  of  the 
case."  (Freeman  on  Judgments,  sees.  283  and  284,  and 
notes;  5  Eob.  88 ;  7  Cal.  250;  2  Mo.  282.) 

The  power  of  the  court  in  divorce  suits  to  dispose  of  the 
property  of  the  parties,  is  fully  conferred  under  section  8, 
Territorial  Laws.  (Mis.  Laws,  496.)  "A  bill  filed  for  a  di- 
vorce is  to  be  taken  against  the  party  filing  it  as  true.  The 
recitals  in  a  decree  are  conclusive  against  the  party  who 
sought  it."    (22  111.  890.) 

By  the  Court,  Kelly,  C.  J. : 

The  deed  of  J.  M.  Pritchard  to  his  wife,  the  appellant, 
dated  Ocitober  13, 1856,  being  between  husband  and  wife,  was 
voi^  in  law,  but  it  nevertheless  conveyed  to  her  the  equitable 
title  to  the  one  hundred  and  sixty. acres  described  therein, 
which  title  she  held  at  the  time  she  procured  a  divorce  from 
her  husband  in  1862.  And  the  question  now  arises,  what  was 
the  effect  of  the  decree  of  divorce  upon  this  equitable  title  i 
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Thia,  indeed,  is  tfao  only  question  in  the  case.  The  statute 
then  in  force  in  this  state  in  relation  to  the  prooeedings  in  di* 
vorce  suits  provided  that  "In  granting  a  divorce,  the  court 
ishall  also  make  such  disposition  of  the  property  of  the  parties 
as  shall  appear  just  and  equitable,  having  regard  to  the  re- 
spective merits  of  the  parties,  and  to  the  condition  in  whidi 
they  will  be  left  by  such  divoroe,  and  to  the  parly  throng 
whom  the  property  was  acquired,  and  to  the  burdens  imposed 
upon  it  for  the  benefit  of  children."  (Statutes  of  Oregon, 
1866,  p.  540.)  Under  this  statute,  when  a  decree  of  divoroe 
was  granted,  a  duty  was  imposed  upon  the  court  to  make  such 
a  disposition  of  the  property  of  both  parties  to  the  suit  as  un- 
der all  circumstances  should  appear  to  the  court  to  be  equita- 
ble and  just.  In  such  cases  it  had  jurisdiction  over  the 
property  of  both  parties,  as  well  as  over  their  persons.  This 
was  expressly  given  by  the  law.  In  the  case  under  considera- 
tion the  appellant  in  her  petition  for  a  divorce  from  John  M. 
Pritchard  sets  forth  facts  which  show  that  she  had  a  result- 
ing trust  in  the>  lands  of  her  husband  because,  her  real  estate 
had  been  exchanged  in  part  payment  of  it  And  she  asked 
the  court  to  decree  and  set  apart  to  her  such  real  estate  "or 
other  property"  as  would  be  sufficient  to  reinstate  her  in  her 
just  rights  to  the  donation  claim  exchanged  for  the  land 
which  she  alleged  was  conveyed  in  fee-simple  to  her  husband. 
In  compliance  with  this  prayer  in  her  petition,  the  court  in 
its  decree  ordered  and  directed  the  defendant,  Jna  M.  Prit- 
chard, to  deliver  to  her  certain  personal  property,  and  pay  her 
money  amounting  in  all  to  one  thousand  dollars,  and  at  the 
samck  time  divested  her  of  all  her  interest  in  law  and  equity 
in  and  to  the  real  estate  of  her  husband,  and  decreed  that  it 
should  belong  to  him  absolutely.  This  is  the  land  now  in  con- 
troversy, and  we  think  that  after  the  decree  of  divoroe  the  ap- 
pellant ceased  to  have  any  equitable  estate  or  inteirest  in  it. 
That  the  court  had  power  under  the  act  of  January  17, 1854, 
to  transfer  by  its  decree  the  property  of  one  of  the  pafties 
in  a  divorce  suit  to  the  other,  is  not  now  an  open  question. 
That  was  determined  by  this  court  in  the  case  of  Doscher  v. 
Blachiston,  decided  at  this  term  of  the  court    But  it  is  ob- 
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jected  to  the  validity  of  the  decree  in  respect  to.  the  land,  that 
the  court  had  no  authority  to  adjudicate  and  determine  the 
contest  as  to  the  ownership  of  the  land  between  the  appellant 
and  her  husband,  in  the  divorce  suit,  and  thcrefote  the  decree 
is  not  binding  on  her  by  way  of  estoppel.  The  court  did  not  de- 
cide any  disputed  right  of  property  in  that  case.  There  waa 
no  coaitest  in  regard  to  it,  andthe  court  only  made  such  a  dis* 
position  of  the  property  as  the  statute  authoriised  it  to  nxakd. 
It  is  also  objected  that  there  was  no  sufficient  description  of 
the -land  in  appellant's  petition  for  a  divorce  so  as  to  author- 
ize the  court  to  make  any  decree  disposing  of  her  interest  id 
it  We  think  there  was  no  necessity  for  any  description  of  it 
Appellant  alleged  in  the  petition  that  her  husband  was  the 
owner  in  fee*simple  of  certain  teal  estate,  and  seit  forth  facts 
showing  that  she  had  an  equitable  interest  in  it  She  asked 
for  and  obtained  a  decree. giving  her  other  property  in  lieu  of 
it  The  legal  title  to  the  land  was  already  in  her  husband, 
and  no  transfer  of  it  was  sought  No  description  of  it  was 
therefore  necessary,  either  in  the  petition  or  in  the  decree  of 
the  court  There  was  no  error  in  the  proceedings  of  the  cir^ 
cuit  court,  and  the  decree  will  be  a£Bim^ 


^•" 


ELLIS  T.  JONES,  an  infant,  by  JAMES  JONES,  her 
guardian,  BesjKmdent,  v.  B.  DO  YE,  Appellant 

EzEounoN  Salb — Collatkral  Attack. — Where  a  sale  is  made  tmder 
an  ex^ution  which  varies  from  the  Judgment  in  certain  particulars, 
either  in  the  amount  of  the  judgment,  or  in  the  names  of  the  par- 
ties, such  variances  are  treated  as  irregularities,  which  are  amend- 
ahle,  and  in  a  collateral  proceeding  such  amendme^t8  will  be  consid- 
ered as  actually  made. 

Will — ^Misdesobiption  of  Land  Devised. — ^A  will  which  devises  land 
described  as  the  north  half  of  the  donation  claim  of  Bartholomew 
Dove,  may  be  admitted  in  evidence,  to  be  foUowed  by  extrinsic  evi- 
dence tending  to  show  that  the  north  half  of  the  donation  claim 
pf  Bethuel  Dove  was  intended  to  be  devised. 

Laitdlobd  and  Tenant. — ^A  tenant  is  estopped  from  disputing  his  land- 
lord's title,  and  when  the  relation  is  once  established  it  attaches  to 
all  persons  succeeding  to  the  possession  of  the  premises  throu^^  or 
under  the  first  tenant 
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Appeal  from  Benton  Oonnty. 

This  is  an  actiofn  of  ejectment  brought  by  the  respondent 
against  L.  0.  Perry  and  John  Dove^  to  recover  possession  of 
certain  lands  in  Ihe  oounty  of  Pdk.  Ferry  and  John  Dove 
answered  that  they  were  holding  as  tenantg  under  Bethnel 
Dove,  who,  upon  application  therefor,  was  substituted  for 
them  as  defendant 

The  lei^ndent  claimed  through  an  exeeutiim  sale  of  the 
premises  in  question  under  an  execution  which  purported  to 
be  issued  upon  a  judgment  rendered  on  the  second  of  August, 
1858,  for  four  thousand  eight  hundred  and  aerenty-three  dol- 
lars and  twenty-one  cents  and  costs,  amounting  to  two  dollars^ 
against  J.  B.  V.  Butler,  to  Rohrer  and  thfe  appellant,  Dove. 

The  judgment  proved  in  support  of  this  execution  was  ren* 
dered  on  the  sixth  of  August,  1858,  at  a  term  of  court  began 
on  the  second  of  that  month  for  four  thousand  eight  hundred 
and  seventy-three  dollars  and  twenty-one  cents  and  costs,  in 
the  district  court  to  the  amount  of  one  hundred  and  five  dol- 
lars and  thirty-eight  cents,  and  costs  in  the  supreme  court, 
amoimting  to  nine  dollars  and  five  cents,  against  the  three 
persons  named  above,  and  one  Carley. 

The  purchaser's  title  at  this  execution  sale  passed  to  one 
Oliver  M.  Hurt,  from  whom  the  respondent,  Ellis  T.  Jones, 
claims  by  deviset 

The  will  of  Hurt  describes  the  land  devised  to  Ellis  T. 
Jones  as  the  north  half  of  the  donation  claim  of  Bartholo- 
mew Dove — ^the  land  claimed  being  the  north  half  of  the 
claim  of  Bethuel.  Dove.  Parol  testimony  was  admitted  to 
identify  the  land  described  in  the  will  as  that  daimed. 

The  respondent  had  judgment,  from  which  this  appeal  is 
taken. 

The  appellants  rely  upon  their  objections  to  the  parol  testi- 
mony to  identify  the  land  described  in  the  will,  and  to  the 
manuscript  of  the  judgment  under  which  the  execution  sale 
was  haxL 
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W*  W.  Thayer  and  Hill,  Durham  h&  Thompson,  for  ftppel- 
lant. 

R.  S.  Strahan  and  John  BurMtt,  for  respondefpt 

By  the  Court,  Peim,  J. : 

This  case  was  tried  by  the  court  witihout  the  intervention  of 
a  jiiry.  The  oondiisionB  of  fact  and  law  found  by  the  court 
are  full  and  complete,  and  the  only  questions  sought  to  be  re* 
viewed  here  are  the  rulings  of  the  court  in  the  admission  of 
evidence  offered  by  the  respondent  to  sudtain  her  title  to  the 
land  in  controversy.  Respondent  offered  a  donation  certifi- 
cate from  the  United  States  to  Bethuel  Dox'e  showing  com- 
pliance by  him  before  1858  with  the  donation  law  in  respect 
to  a  tract  of  land  in  Polk  county,  and  also  oral  evidence  show- 
ing that  the  tract  of  land  donated  to  Bethuel  Dove  embraced 
die  demanded  premises.  To  the  admission  of  this  evidence  no 
exception  was  taken,  but  all  of  the  other  evidence  offeped  by 
respondent  was  duly  excepted  to  by  appellant.  But  as  the 
appellant  has  failed  to  call  attention  to  any  of  those  exoep* 
tions  except  the  fourth  and  ninth,  we  infer  that  the  others  are 
abandoned  and  not  relied  upon  here.  The  first  ground  of  er- 
ror upon  which  we  are  called  to  pass  is  the  admission  of  the 
transcript  of  the  execution  issued  out  of  the  supreme  court  of 
the  territory  of  Oregon,  dated  November  24,  1858,  directed 
to  the  sheriff  of  Polk  county,  and  under  which  the  demanded 
premises  were  sold.  This  transcript  was  objected  to  on  the 
ground  that  it  did  not  appear  to  be  an  execution  issued  upon 
the  judgment  introduoed ;  that  there  were  variances  between 
it  and  the  judgment,  and  that  it  was  void.  The  fact  of  var- 
iance is  conceded.  The  execution  was  issued  out  of  the  same 
court  in  which  the  judgment  was  rendered ;  the  parties  are 
the  same,  with  one  exception ;  one  of  the  parties  against  whom 
the  judgment  was  rendered  is  left  out  of  the  execution.  The 
amount  of  the  principal  judgment  is  the  same,  but  differs  as 
to  the  amount  of  the  cost  recovered,  and  there  is  some  slight 
variance  in  date.  As  a  matter  of  course,  it  must  be  made  to 
appear  that  the  execution  was  issued  upon  the  same  judgment 
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introduced  in  evidence.  But,  "if  from  the  whole  writ,  taken 
in  connection  with  other  facts,  the  court  feels  assured  that  the 
execution  offered  in  evidence  was  intended,  issued  and  en- 
forced as  an  execution  upon  the  judgment  shown  to  the  court 
*  *  *  the  writ  ought  to  he  received  and  respected." 
(Freeman  on  Executions,  sec  43;  Huni  v.  LoucJes,  38  CaL 
372.)  And  the  record  being  silent'  upon  that  matter,  the 
court  will  presume  that  other  facte  were  shown  which  satis- 
fied the  court  that  it  was  issued  upon  the  identical  judgment 
produced  in  evidence.  If  the  execution  was  void,  the  objec- 
tion to  its  admission  was  well  taken,  and  should  have  been 
sustained.  Crittenden  v.  LeUensdorfer  et  al.,  35  Mo.  239,  is 
cited  by  appellants  as  sustaining  the  proposition  that  such 
variances  render  the  sale  under  the  execution  void,  and  passes 
no  title.  But  we  can  not  regard  this  case  as  good  authority ; 
it  does  not  appear  to  be  a  well-considered  case ;  no  authorities 
are  cited,  and  the  weight  of  authority  as  well  as  principle  is 
dearly  against  any  such  doctrine.  Th^ie  is  a  distinction  ''be- 
tween  executions  issued  without  authority  and  executions  isr 
sued  under  an  authority,  which  is  erroneously  pursued," 
while  "the  former  class  are  void,"  the  latter  are  "erroneous*' 
and  merely  voidable.     (Freeman  on  Executions,  sec.  43.) 

The  case  of  Lee  v.  Crossan,  6  Humph.  281,  was  an  actica 
of  ejectment,  and  the  title  of  plaintiff  was  based  upon  a  sale 
under  an  execution  and  sheriff's  deed.  The  judgment  was 
rendered  against  three,  and  the  execution  had  been  issued 
against  two  only.  It  was  held  to  be  clear  upon  principle  as 
well  as  authority,  that  the  execution  was  "irregular  and  void- 
able,''  but  not  void.  The  court  said:  "If  the  matter  had 
been  properly  brought  to  the  notice  of  the  court  in  due  time^ 
and  in  a  proceeding  for  that  purpose,  it  would  have  been 
quashed  and  superseded."  But  it  was  further  held  to  be 
equally  clear  that  direct  proceedings  to  correct  the  variance, 
not  having  been  taken  in  time,  the  sale  was  not  invalidated  by 
such  variance.  (Durham  et  al.  v.  Heaton,  28  HI.  264;  Jack- 
son  V.  Walker,  4  Wend.  463;  6  John.  100;  Bigg  v.  Cook,  4 
Oilman,  386.) 
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While  a  sale  is  made  under  an  execution  v^hich  varies  from 
the  judgment  in  some  particulars  either  in  the  amount  of  the 
judgment  or  the  names  of  the  parties,  such  variances  are 
treated  as  irregularities  which  are  amendable,  and  do  not 
render  the  execution  void  in  a  collateral  proceeding,  and  when 
it  appears  that  the  writ  is  amendable^  the  amendment  will  be 
considered  as  actually  made  in  all  collateral  proceedings. 
(Freeman  on  Execution,  sees.  68,  67,  71,  72.) 

We  think  the  execution  was  properly  admitted  by  the  court 
below. 

The  next  objection  is  to  the  admission  of  the  transcript 
*of  the  probate  and  will  of  Oliver  M.  Hunt  The  admission 
of  this  transcript  was  excepted  to  on  the  ground  that  it  does 
not  appear  on  the  face  of  tbe  will  that  the  land  devised  to 
the  appellant  is  the  land  in  dispute.  By  this  will  the  testator 
devises  ^^unto  Ellis  Texella  Jones  and  Hattie  Jones,  children 
of  James  and  Elizabeth  Jones,  my  real  estatesituatedinPolk 
county,  state  of  Oregon,  being  the  north  half  of  the  donation 
claim  of  Bartholomew  Dove,  and  bounded  on  the  north  by  the 
land  of  James  Jones  and  on  the  south  and  east  by  the  land 
of  Benjamin  Hayden.*' 

In  the  case  of  Hattie  Jones  v,  Dave,  6  Or.  188,  this  same 
question  was  before  this  court.  In  that  case  the  court  below 
had  ruled  that  the  variance  between  the  names  Bartholomew 
and  Bethuel,  was  such  that  uo  evidence  could  be  admitted  to 
show  that  the  intention  of  the  devisor  was  to  devise  the  north 
half  of  the  daim  of  Bethuel  Dove,  instead  of  Bartholomew 
Dove.  This  is  the  same  will  that  was  before  the  court  at  that 
time.  This  court  reversed  the  judgment  of  the  court  below  in 
that  case,  holding  that  the  will  was  admissible,  and  that  ex- 
trinsic evidence  was  admissible^ to  identify  the  land  and  to 
show  what  particular  property  was  intended  to  pass  or  to 
make  certain  either  the  person  or  thing  described.  (Wigram 
on  Wills,  142.)  We  see  no  good  reason  why  that  decision 
should  be  overruled.  But  another  question  is  raised  on  this 
appeal  which  we  think  determines  this  action  against  the  ap- 
pellant. 

The  court  below  found  as  a  conclusion  of  facts  in  the  thir- 
teenth finding,  that  L.  C.  Perry,  one  of  the  defendants,  sued 
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in  this  action  aB  being  in  possession,  was  put  in  possession  of 
the  demanded  premises,  by  James  Jones,  the  guardian  of  re- 
spopdent  herein  as  the  tenant  of  the  respondent;  that  he  re- 
mained in  the  possession  of  said  premises  as  such  tenant  for 
about  three  months,  when  he  delivered  the  possession  of  the 
same  to  Bethuel  Dove,  the  appellant,  who  has  ever  since  re- 
mained in  the  possession  of  the  same. 

Thus  it  will  be  seen  that  appellant  is  not  in  a  position  to 
question  the  title  of  respondent.  The  rule  is  well  settled  that 
a  tenant  is  estopped  from  disputing  his  landlord's  title.  And 
"when  the  relation  of  landlord  and  tenant  is  once  established 
it  attaches  to  all  persons  who  succeed  to  the  possession  of  the 
premises,  through  or  under  the  first  tenant,  and  they  are  all 
as  much  bound  by  the  covenant  and  agreement  of  the  original 
lessee,  as  though  they  were  their  own."  (Tyler  on  Ejectment^ 
208.) 

The  judgment  of  the  cpurt  below  is  aflSrmed, 


J.  K.   MORRISON,   Respondent,  v.  JOHN  A,   CRAW- 
FORD, Appellant 

Void  Attachment — ^Damages,  Mitiqatton  op. — Where  goods  are  seized 
on  a  void  attachment  and  are  afterwards  seized  by  tbe  sane  per- 
son on  a  valid  attachment  and  sold  in  due  process  of  law,  and  their 
proceeds  applied  in  payment  of  the  debt  of  the  owner,  such  applica- 
tion can  be  shown  in  mitigation  of  damages  in  an  action  by  the 
owner  for  the  conversion  of  the  goods. 

Pbaotice — Bill  or  Exceptions — ^Exkibitb. — ^An  exhibit  attached  to  a 
bill  of  exceptions  and  referred  to  therein  as  a  part  of  the  bill  of 
exceptions  will  be  treated  as  a  part  thereof. 

Appeal  from  Linn  County. 

.  This  was  an  action  commenced  by  the  plaintiff  against  the 
defendant  in  the  circuit  court  of  Linn  countj,  Oregon,  to  re- 
cover three  tiiousand  two  hundred  and  forty-four  dollars  and 
fifty  cents  damages,  for  wrongfully  taking,  carrying  away 
and  converting  a  large  amount  of  personal  property  belong- 
ing to  the  plaintiff,  to  the  defendant's  use.* 

The  trial  before  a  jury  resulted  in  a  verdict  and  judgment 
in  favor  of  the  plaintiff  for  one  thousand  one  hundred  and 
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ty^ntjr-^ix  dollars  and  sixty-nine  cents,  from  which  defend- 
ant has  appealed  to  this  court 

The  facts  are  more  fully  stated  in  the  opinion. 

Humphrey  dk  Hewett  and  Bonham  d  Ramsey,  for  appel- 
lant 

SttvJian  idS  Burnett  and  J.  J.  Whitney,  for  respondent 

By  the  Court,  Boise,  J. : 

It  appears  from  the  pleadings  and  the  facts  set  forth  in  the 
bill  of  exceptions,  that  John  A.  Crawford,  as  administrator 
of  the  estate  of  Henry  MJ^er,  and  as  administrator  of  the  co- 
partnership property  of  Myer  &  Houck,  commenced  an  action 
against  Mathews  and  Morrison,  to  recover  the  sum  of  eight 
hundred  and  fifty  dollars  and  fifty-seven  cents,  and  had  an 
attachment  issued  and  the  property  in  question  levied  on. 

This  action,  for  some  irregularity  in  the  proceeding,  was 
dismissed,  and  the  attachment  dissolved.  Afterwards,  on  the 
twenty-fourth  day  of  Octoher,  1877,  said  Crawford,  as  ad- 
ministrator, commenced  a  new  action  against  the  same  parties 
for  the  same  debt,  and  again  attached  the  properly  without 
the  same  having  been  returned  to  Morrison. 
•  The  property  was  afterwards  sold  on  an  execution  issued 
on  a  judgment  obtained  in  this  last  action,  and  another  judg- 
ment in  favor  of  Crawford  and  against  Morrison  alone.  So 
it  appears  that  the  proceeds  of  the  property  were  applied  in 
payment  of  debts  due  from  the  plaintiff  to  Crawford.  Mor- 
rison received  the  benefit  of  the  proceeds  of  the  goods.  The 
main  and  only  important  question  in  this  case  is,  can  one  who 
has  levied  a  void  attachment  on  goods,  after  duch  void  attach- 
ment has  been  dissolved,  seize  the  same  goods  on  a  valid  at- 
tachment on  execution  and  apply  them  through  such  process  to 
the  payment  of  a  judgment  in  his  favor  and  against  the  owner 
of  the  goods,  and  then,  when  the  owner  brings  an  action  to 
recover  the  value  of  the  goods,  alleging  a  wrongful  taking  and 
conversion  under  the  void  attachment  plead  in  mitigation  of 
damages  to  such  action  by  the  owner,  the  second  attachment 
and  the  application  of  the  proceeds  of  the  sale  of  the  goods 
on  due  process  on  a  judgment  obtained  under  the  second  at- 
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tachment?  Before  returning  to  the  ntuneroua  and  conflict- 
ing authorities  on  this  question^  it  maj  be  well  to  look  at  the 
situation  of  the  parties. 

In  this  case  it  seems  that  Morrison  was  liable  to  Crawford 
for  a  sum  of  money  at  the  time  of  the  levying  of  the  first  at' 
tachment,  which  was  due  and  ought  to  have  been  paid.  Craw- 
ford, by  mistake,  either  of  fact  or  law,  conmiitted  some  error 
in  the  first  proceeding,  which  made  his  attachment  a  nullity 
and  made  him  a  trespasser  in  taking  the  goods.  He  then 
became  liable  to  Morrison  for  a  conversion  of  the  goods>  and 
to  pay  him  their  value.  Morrison  had  his  option  either  to 
claim  the  specific  properly  and  replevin  the  goods,  or  to  in- 
sist on  a  conversion  and  bring  trover  or  trespass. 

Had  he,  in  this  case,  proceeded  at  once  and  obtained  a 
judgment  for  the  value  of  the  goods  before  an  execution  had 
been  issued  on  judgments  of  Crawford  against  him,  and  the 
judgment  had  been  en  the- records  of  Linn  coanty,  in  favor  of 
Morrison  against  Crawford,  for  the  entire  value  of  the  goods, 
as  well  as  the  judgment  in  favor  of  Crawford  against  Morri- 
son, the  one  ought  to  be  set  off  against  the  other.  In  that  case 
Crawford  would  have  had  the  benefit  of  his  judgments,  as 
well  as  the  parts  satisfied  by  the  proceeds  of  the  goods  as  that 
not  satisfied,  and  Crawford  could  have  then  applied  the  pro- 
ceeds of  the  goods  to  his  own  use. 

The  theory  contended  for  by  the  respondent  is,  that  when 
Crawford  first  had  the  goods  taken  on  the  first  void  attadi- 
ment,  he  converted  them  and  they  became  his.  It  is  true  that 
Morrison  had  the  right  then  to  commence  an  action  for  the 
goods  and  declare  a  conversion,  or  he  had  a  right  to  follow  the 
specific  property  and  assert  the  ownership  in  himself;  for 
one  is  not  deprived  of  the  ownership  of  his  property  by  a 
trespass,  and  until  Morrison  did  elect  to  consider  this  tres- 
pass a  conversion,  he  was  still  the  owner  of  the  goods  and 
could  alone  transfer  the  title.  Morrison  continued  the  owner 
as  against  Crawford  until  he  elected  to  claim  the  conversion 
and  the  value  of  the  goods,  and  if  the  goods  were  then  at- 
tached by  a  creditor  of  Morrison,  other  than  the  tort-feasor, 
they  could  be  properly  applied  to  the  payment  of  such  debt. 
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The  view  of  this  case,  claimed  by  the  respondeal^  and  fully 
sustained  by  the  Kew  York  authorities  cited  Lyon  v.  Yates, 
62  Barb.  237;  21  Wend.  896;  28  N.  Y.  659;  61  Id.  247,  if 
correct,  entirely  deprive  a  party  who  sues  out  an  attachment, 
which  from  some  irregularity  is  dissolved,  from  ever  availing 
himself  of  the  property  so  attached,  to  satisfy  his  daim,  how- 
ever just  that  daim  may  be.  He  can  not  return  the  property 
to  his  debtor,  for  he  is  not  obliged  ta  receive  it;  and  he  can 
not  sell  it  in  the  market,  for  he  does  not  own  it,  imtil  the  deb* 
tor  elects  to  sue  him  for  a  conversion ;  and  he  has  no  other 
way  left  but  to  obtain  his  judgment  against  his  debtor,  and 
tiy  to  set  it  off  against  a  judgment  which  his  debtor  shall 
obtain  against  him  for  a  conversion  of  the  property. 

In  cases  of  this  kind,  where  an  attachment  is  sued  out  in 
good  faith,  and  to  secure  a  debt,  the  genuineness  of  which  has 
afterwards  been  evidsnced  by  a  judgment  in  favor  of  the  at- 
taching creditor,  we  think  the  failure  of  the  attachment,  for 
some  irregularity  in  the  proceedings  by  which  it  was  obtained, 
which  is  usually  the  fault  of  attorneys  rather  than  the  credi- 
tor, should  not  subject  such  attaching  creditor  to  any  greater 
liability  or  forfeiture  than  the  actual  damages  which  the  deb- 
tor has  suffered.  If  the  properly  so  attached  is  afterwards 
taken  on  execution  by  such  attaching  creditor,  and  applied  on 
the  debt  to  secure  which  the  irregular  attachment  was  issued, 
and  consequently  used  for  the  benefit  of  the  debtor^  we  think 
it  would  be  proper  to  plead  such  application  in  mitigation  of 
damages  to  an  action  afterwards  brought  by  the  debtor  for  a 
conversion  for  taking  the  goods  on  the  void  attachment  Such 
is  the  rule  in  effect  as  declared  in  many  of  the  states. 

In  Massachusetts  it  was  held  that  wh^re  a  tax  collector  lev- 
ied a  distress  for  taxes  but  did  not  sell  as  required  by  statute^ 
he  was  a  trespasser  db  initio,  but,  as  the  proceeds  of  the  disr 
ti^ss  were  applied  in  payment  of  the  delinquent's  taxes,  the 
rule  of  damages  was  the  value  of  the  distress  deducting  the 
anaount  applied  by  the  collector  to  the  payment  of  the  tax 


476  MoBBisoN  V.  Obawfoed.  [7  Oregon 

(14  Pick.  356:)  So  in  the  state  of  Connecticat  in  Hie  case  of 
Curtis  V.  Ward,  'wheie  the  rule  in  New  York  above  referred 
to  is  cited  and  discussed,  it  is  held  that  where  goods  are  aeized 
on  a  void  attachment,  and  then  afterwards  seized  bj  the  same 
person  on  a  valid  attachment  and  sold  in  due  process  and  ap- 
plied in  payment  of  the  debt  of  the  owner,  that  such  applica- 
tion can  be  shown  in  mitigation  of  damagss  in  an  action  by 
the  owner  for  a  conversion  of  the  good&  In  this  case  the 
court'says  the  rule  of  damages  is  in  case  of  trover  llie  value  of 
the  goods  at  the  time  of  conversion,  with  interest  But  to 
this  general  rule  there  are  certain  exceptions  as  well  estab- 
lished as  the  rule  itself.  And  both  ihe  rule  and  the  excep- 
tions proceed  upon  the  same  principle  that  the  plaintiff  ought 
to  recover  as  much  and  no  more  damages  than  he  has  actually 
sustained.  This  is  also  the  rule  in  many  other  states.  (7 
Ohio  St  299;  8  Zabrisca,  N.  J.  842;  16  Vt  897;  45  K  H. 
339.) 

There  was  an  objection  made  on  the  argument  that  the  Ex- 
hibit B,  which  is  a  transcript  of  the  judgments  on  whidi  the 
proceeds  of  the  sale  were  applied  was  not  properly  a  part  of 
the  bill  of  exceptions,  it  not  being  incorporated  into  it,  but 
referred  to  in  the  bill  as  a  transcript  of  said  judgments,  and 
marked  Exhibit  B.  It  has  been  the  practice  to  prepare  bills 
of  exceptions  in  this  manner,  and  we  do  not  see  that  any 
wrong  or  inconvenience  can  arise  from  it  as  a  matter  of  prac- 
tice, and  we  think  the  exhibit  should  be  considered  and  treat- 
ed as  a  part  of  the  bill  of  exceptions. 

We  think  the  rejection  of  the  evidence  showing  the  appli- 
cation of  the  proceeds  of  the  sale  of  the  goods  sued  for  to  the 
payments  of  the  judgments  which  the  defendant  had  against 
the  plaintiff  was  erroneous,  and  a  new  trial  will  be  granted 
with  costs. 
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STATE  OF  OREGON,  Respondent,  v.  AH   SAM,  Appel- 
lant 

Pbuttbt — VAXiAivcnB. — ^Wbere  an  indictment  charged  a  person  with  hay- 
ing sworn  that  he  saw  A«  at  the  housf  of  Q.  cp  a  day  named,  and 
it  is  shown  that  A.  was  not  there  on  that  day;  and  testimony  is 
produced  tending  to  show  that  the  defendant  did  not  so  swear,  but 
that  instead  he  swore  thai  he  saw  A.  at  the  house  of  B.  on  another 
day:  Held,  that  it  was  error  to  instruct  the  jury  that  the  variance 
was  not  material. 

Appbati  f  rpm  Multnomah  County, 

The  indictment  charges  that  one  Han  Ho\v  was  arrested  on 
a  charge  of  larpenj  from  a  dwelling-house,  and  at  the  time  of 
her  preliminary  examination  before  a  justice  of  the  peace  the 
appellant  was  called  as  a  witness  for  the  state,  and  testified 
that  he,  appellant,  saw  the  said  !Qan  How  at  the  house  where 
the  larceny  was  charged  to  have  been  -committed  on  the  thir^ 
tieth  day  of  October,  1877,  and  the  indictment  charges  that 
this  statement  was  false.  Li  this,  it  is  claimed,  consisted  the 
perjury. 

On  the  trial  the  state  negatived  the  allegation  by  proof 
tending  to  show  that  the, said  Han  How  was  not  in  Portland 
on  said  thirtieth  day  of  October,  1877. 

The  appellant  introduced  evidence  tending  to  prove  that 
the  appellant  did  not  swear  that  he  saw  Han  How  at  the 
place  where  said  larceny  was  charged  to  have  been  committed 
on  the  thirtieth  day  of  October,  1877,  but  that  he  did  swear 
that  it  was  on  the  twenty-ninth  day  of  October,  1877,  and 
that  such  was  the  fact 

The  appellant  requested  the  court  to  instruct  the  jury  that 
"if  they  found  from  the  evidence  that  the  defendant  swore, 
at  the  time  and  place  charged  in  the  indictment,  that  the 
woman  Han  How  was  in  the  room  where  the  larceny  was  said 
to  have  been  committed  on  the  twenty-ninth  of  October,  1877, 
instead  of  th^  thirtieth  day  of  October,  1877,  as  chaiged  in 
the  indictment,  then  the  jury  should  find  for  the  defendant'' 

The  court  refused  to  give  the  instruction,  but  instructed  the 
jury  that  if  they  did  so.  find,  then  the  valance  would  be  ixo- 
materiaL 
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HUl,  Durham  &  Thompson^  for  appellant. 

J.  F.  Caples,  District  Attorney,  and  M.  F.  MvlJeey,  for  re- 
spondent 

By  the  Court^  Pbim,  J. : 

We  think  the  court  erred  in  this  instruction.  It  is  true 
that  a  crime  may  be  charged  to  have  been  committed  on  one 
day  and  proved  to  have  been  committed  on  another.  But  that 
principle  we  apprehend  is  not  applicable  in  this  case.  Here 
the  crime  was  alleged  to  have  been  committed  on  the  fifth 
day  of  November,  1877 ;  and  any  other  day  might  have  been 
shown  by  the  testimony,  because  the  day  on  which  the  oath 
was  administered  was  not  of  the  essence  of  the  crime.  But 
the  variance  is  one  which  totally  changes  the  statement  of  the 
witness  complained  of  from  the  statement  alleged  to  be  falae 
to  a  statement^  the  truth  of  which  is  neither  chai^d  nor 
proven  to  be  untrue. 

The  judgment  is  reversed  and  a  new  trial  ordered. 


*IRI  ORTON,  Respondent,  v.  M.  W.  ORTON,  L.  QOLI> 

SMITH  &  CO.,  Appellants. 

Cbattcl  Mobtgagi>--Contbol  Oyer  bt  Mobtgaoob  benixebs  Von>v  nr 
WHAT  CASE. — When  it  appears  either  on  the  faoe  of  a  chattel  mort- 
gage or  by  parol  evidence  that  the  mortgagee  of  personal  property 
has  given  to  the  mortgagor  unlimited  power  to  dispose  of  the  prop- 
erty mortgaged  for  the  use  of  the  mortgagor,  the  mortgage  is  void 
as  to  purchasers  and  attaching  creditors.  In  such  case  there  is  no 
lien  as  against  innocent  purchasers,  and  where  there  is  no  lien  there 
is  no  mortgage. 

Appeal  from  Marion  County. 

This  is  a  suit  by  the  respondent,  Iri  Orton,  to  foreclose  a 
chattel  mortgage,  executed  by  the  defendant,  M.  W.  Ort<Hi. 
The  mortgage  was  executed  and  duly  registered  on  the  twen- 
ty-first day  of  September,  187&,  to  secure  a  promissory  note 
of  that  date  for  two  thousand  one  hundred  and  fifty-two  dol- 
j'ars  and  interest^  payable  one  4^y  after  date.    The  property 

*  See  83  Am.  Rep.  717. 
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mortgaged  consisted  of  a  stock  of  goods.  The  mortgagor  was 
permitted  to  remain  in  possession  of  the  goods  and  dispose  of 
them  in  the  usual  course  of  his  business  as  a  retail  dealer.  On 
the  ninth  of  October,  1878,  the  appellants,  L.  Goldsmith  & 
Co.,  brought  suit  by  attachment  against  the  mortgagor,  M.  W. 
Orton.  The  goods  were  levied  upon  under  the  attachment. 
On  the  twenty-fourth  of  the  same  month  L.  Goldsmith  &  Co. 
recovered  a  judgment  in  the  attachment  suit  for  three  thou- 
sand eight  hundred  and  eighty  dollars.  The  appellants,  Gold- 
smith &  Co.,  filed  a  demurrer  in  the  court  below,  which  hav- 
ing been  overruled,  is  not  insisted  upon  here.  They  allege 
want  of  consideration  and  fraud  in  the  execution  of  the 
mortgage. 

The  court  below  decreed  a  foreclosure  of  the  mortgage. 
From  that  decree  this  appeal  is  taken. 

H,  H.  Oilfrey  and  Tihnan  Ford,  for  appellants:  ' 

When  it  appears  from  the  mortgage  itself  or  by  evidence 
dehors  the  instrument,  that  the  mortgagor  shall  retain  posses- 
sion, and  sell  and  appropriate  the  proceeds  to  his  own  use, 
the  mortgage  is  fraudulent  in  law,  irrespective  of  the  inten- 
tion of  the  parties.  (5  Ohio,  1;  52  N.  H.  165;  1  AbK  Pr. 
148;  51  m.  352;  1  Saw.  7;  3  Met.  515;  18  HI.  403.) 

A  mortgage,  with  possession  and  power  of  disposition  re- 
served to  the  mortgagor,  is  fraudulent,  although  placed  on  file 
in  the  clerk's  office.  (5  Ohio,  1 ;  8  Bank  Eeg.  75 ;  17  Wend. 
492;  1  Saw.  7.) 

A  mortgage  with  possession  and  power  of  sale  reserved  to 
the  mortgagor,  is  independent  of  the  statute,  fraudulent  and 
void.    (11  W^U.  392 ;  8  Nat.  Bank  Beg.  117 ;  1  Saw.  7.) 

Goods  sold  by  a  mortgagor,  who  is  left  in  possession  with 
the  power  of  sale  by  the  mortgagee,  can  not  be  followed  into 
the  hands  of  innocent  purchasers,  and  an  execution  purchaser 
has  the  same  rights,  and  the^  goods  can  not  be  followed  into 
his  hands.    (4  Comstock,  590;  17  Wend.  492.) 

Bonham  and  Ramsey,  for  respondent: 

Under  the  statute,  if  there  had  been  no  filings  of  the  mort^ 
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gage,  or  change  of  possession  of  the  chattels^  there  being  a 
sufficient  consideration,  the  validity  of  the  mortg^  would 
depend  entirely  upon  the  intent  with  which  it  was  executed ; 
and  if  it  was  made  in  good  f  aith^  and  without  any  intent  to 
defraud  creditors,  it  must  be  held  to  be  valid.  (Moore  v. 
Floyd,  4  Or.  101 ;  7  Bush,  29;  11  Met  833;  2  Gush.  294;  3 
Story,  646;  34  Md.  455;  121  Mass.  408;  People  v.  Bristol, 
85  MicL  28 ;  42  Maine,  139 ;  Hughes  v.  Cory,  20  Iowa, 
399.) 

In  this  case  it  is  admitted  that  the  mortgage  was  duly  filed 
on  the  day  of  its  execution,  and  filing  being  a  substitute  for 
delivery  and  a  continued  change  of  possession,  there  is  no  pre- 
sumption whatever  against  the  validity  of  the  instrument 
The  presumption  is  that  it  is  npt  fraudulent.    (6  Or.  362.) 

The  cases  cited  by  appellants  differ  from  this  case  in  this, 
that  in  them  the  mortgagors  have  unlimited  power  of  dis- 
posal ;  while  in  this  case  the  power  to  sell  is  limited,  so  that 
the  mortgagor  should  not  render  the  security  insufficient.  The 
question  of  fraud  is  one  of  fact  and  not  of  law.    (4  Or.  101.) 

By  the  Court,  Boise,  J. : 

So  far  as  the  overruling  of  the  demurrer  to  the  complaint 
is  concerned,  as  the  appellants  have  not  insisted  on  it  as  a 
ground  of  error,  we  will  consider  it  as  waived  by  them.  The 
mortgage  is  admitted  to  be  sufficient  in  form  and  properly 
filed  so  as  to  give  it  validity,  unless  it  was  fraudulent  in  its 
inception,  or  rendered  void  by  the  subsequent  acts  of  the  par- 
ties to  it  The  testimony  of  both  the  mortgagpr  and  mort- 
gagee cJiows  that  the  mortgage  was  executed  to  secure  the  pay- 
ment of  a  note  for  the  sum  of  two  thousand  one  hundred  and 
fifty-two  dollars,  which  note  was  made  in  lieu  of  a  former 
note  for  two  thousand  dollars,  and  interest,  made  Februaiy 
2,  1878.  The  consideration  of  the  two  thousand  dollars  note 
was  the  sum  of  nine  hundred  dollars,  loaned  at  that  date  by 
Iri  Orton  to  his  son,  M.  W.  Orton,  and  his  signing  as  surety 
for  his  son  a  note  to  Ried  and  Cos  for  one  thousand  one  hun- 
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di«d  dblkrs.  If  tMs  teetimony  of  the  OrtanB  is  tme^  ibH  we 
think  there  was  a  valuable  eonsideiution  for  the  n6t&  and 
mortgage.  Their  teetimony^  though  questioned  by  the  a^pel* 
Itota,  is  not  oontradicted  in  this  regard.  But  <Kmoeding  that 
the  ^mortgage  was  valid  in  its  inception,  the  other  question 
and  the  maih  question  in  thi^  case  is,  did  the  subsequent  con^ , 
*duct  of  the  parties  to  this  mortgage  render  it  void  as  to  Idie 
attaching  creditors,  L.  Goldsmith  &  Co. ! 

The  evidence  proves  that  after  the  ezeeutioh  of  the  -first 
mortgage,  Iri  Orton  permitted  Bis  son,  ]kL  W.  Orton,  thd. 
mortgagor,  to  continue  to  sell  the  mc^aged  goods^  which  was 
a  stock  of  merchandise,  and  apply  the  proceeds  to  his  own. 
use.  And  it  seems  from  the  evidence  that  it  was  the  intto- 
tibn  of  said  Iri,  at  the  time  he  took  this  mortgage^  to  permit' 
his  son  to  use  the  goods  in  the  same  manner  as  he  had  used 
them  before  the  mortgage  was  given,  and  that  tiiis  same  un- 
derstanding continued  after  the  second  mortgage  (the  one 
sued  on)  was  given,  and  up  to  the  time  that  the  goods  were 
attached  by  L.  Goldsmith  &  Co.  The  respondent  testifies  that 
he  knew  the  store  was  kept  open  and  the  goods  were  being 
sold  by  his  son  the  same  as  before  die  mortgage  was  given, 
and  when  being  examined  as  a  witness  he  was  asked  this  ques- 
tion :  *'It  was  your  calculation  that  he  (M.  W.  Orton)  should 
just  go  along,  and  if  everything  went  smooth,  that  he  should: 
sell  goods  and  get  other  goods,  and  go  ahead  P  To  which  he 
answered :  '^Yes,  sir;  that  was  the  idea."  And  again  he  was 
asked':  "And  you  expected  him  to  do  that,  didn't  you  V^  An- 
swer: "I  didn't  know  when  I  might  dose  him  right  out;  I 
didn't  know  when.  If  he  could  have  done  well,  I  should  not 
have  closed  him  out"  He  was  then  asked  what  be  meant  by 
doing  well ;  to  which  he  answered :  "If  he  could  have  sold  a 
good  deal  of  goods  and  got  mo-ney  to  keep  him  from  going  un-. 
der."  It  is  true  that  the  respondent  claims  that  his  son  was  not 
to  so  far  diminish  the  stock  of  goods  as  to  render  it  sufficient 
to  the  ample  security  of  the  note.  But  there  was  an  unlim- 
ited right  to  dispose  of  the  goods,  and  if  the  entire  stock  had 
been  sold  by  M.  W.  Orton,  prior  to  the  conmiencement  of  this 
suit^  the  respondent  could  not,  under  the  state  of  facts  de- 
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veloped'in  this  case,  hate  maintaixied  Kpkrvin  or  trover 
against  the  purchasers  for  the  goods  so  Sold.  That  is,  no  lien 
attached  to  the  goods  that  could  haye  been  enforced  against 
the  purchasers  thereof  in  good  f iith.  Where  there  is  no  lian 
theve  is  no  mortgage.  For  the  lien  which  attaches  to  the 
property  mortgaged  is  the  very  essence  of  the  mortgage.  We 
think  that  where  it  appears  either  on  the  face  of  the  mortgage 
er  by  parol  evidence  that  the  mortgagee  of  personal  property 
has  given  to  the  mortgagor  an  unlimited  power  to  disi)oee  of 
the  property  mortgaged,  for  the  use  of  the  mortgagor,  that  the 
mortgage  is  void  as  to  purchasers  and  attaching,  creditors  of 
the  mortgagor. 

It  was  claimed  by  the  respondent's  counsel  in  the  aignment, 
that  this  mortgage  is  aided  by  the  statote  of  this  state,  section 
766,  p.  262,  which  provides  that  every  sale  of  personal  prop- 
erty capable  of  immediate  delivery  to  the  purchaser,  and 
every  assignment  of  such  property  by  way  of  mortgage  or  se- 
curity, or  upon  any  condition  whatever,  unless  the  same  be 
accompanied  by  an  immediate  delivery  and  be  followed  by  an 
actual  and  continued  change  of  possession,  creates  a  presump- 
tion of  fraud  as  against  the  creditors  of  the  seller  or  assignee, 
during  his  possession,  disputable  only  by  making  it  appear  on 
the  part  of  the  person  claikning  under  such  sale  or  assignment, 
that  the  same  was  made  in  good  faith  for  a  sufficient  consid- 
eration, and  without  intent  to  defraud  creditors.  But  the  pie- 
sumption  herein  specified  does  not  exist  in  the  case  of  a  mort- 
gage duly  filed  or  recorded  as  provided  by  law. 

This  statute  does  not  in  any  way  reach  or  provide  for  the 
case  before  the  court  This  mortgage  is  regular  in  fonn,  and 
is  recorded.  The  presumption  raised  by  the  statute  which 
may  be  rebutted  is  as  to  mortgages  that  have  not  been  record* 
ed.  But  the  statute  is  silent  as  to  the  effect  of  a  provision  in 
the  mortgage,  or  an  agreement  between  the  mortgagor  and 
mortgagee,  that  the  mortgagor  may  sell  the  mortgaged  prop- 
erty ;  and  when  this  fact  is  made  to  appear,  as  in  this  case, 
then  it  beoomea  the  question  of  law  for  the  court  to  determine 
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what  shall  lie  the  legal  effect  of  siich  an  agremieiit  as  affect-^ 
ing  ^e  creditors  of  the  mortgagoF. 

This  question  has  been  ti^  subject  o{  pxrxdx.  discossion  in 
the<cwrta^.  ^nd  there  is  some  apparent  ^diyersity.  in  the  au- 
thorities. We  think  the  weight  of  authority  as  well  as  reason 
is  in  favor  of  the  rule  before  indicated,  that  where  there  is  an 
unlimited  power  given  to  the  mortgagor  *by  the  mortgagee  to 
sell  the  mortgaged  property  which  still  remains  in  his  posseir 
sion/thBt  themcnrf^ge  is  void  «is  against*  the  attacdiing  credi- 
tors of  the  mortgagor.  In  this  case  it  was  the  manifest  inten- 
tion of  Iri  Orton  to  have  M.  W.  Qrton  continue  the  business 
in  his.  store.,  and  seU  the  soods  in  the  same  maimer  as  before 
the  mortgage  was  given.  This  power  to  sell  and  continue  the 
business  as  before,  enablecl  M.  W.  Grton  to  appear  as  the  nn- 
embarrassed  owner  of  the  goods,  and  enabled  him  to  obtain 
credit  which  would  have  been  denied  him  had  the  right  to  sell 
the  goods  been  denied.  As  the  power  to  sell  was  unlimited^ 
there  was  no  security  retained  in  the  goods  to  Iri  Orton ;  for 
he  abandoned  his  lien  by  his  mortgage  when  he  granted  the 
power  to  his  son  to  do  with  the  goods  the  same  as  he  had  been 
doing.  Such  an  agreement  was  utterly  inconsistent  with  hi« 
claim  under  the  mortgage,  and  annulled  its  provisions.  The 
views  we  have  taken  harmonize  with  the  English  common  law 
doctrine,  and  ihe  rule  as  established  in  the  federal  courts,  and 
many  of  the  state  courts.  (1  Smith's  Lead.  Cas.,  62,  7  Am. 
ed.;  22  Wall.  613;  16  Ohio,  647.)  We  think  the  decree  of 
the  circuit  court  should  be  reversed,  and  the  respondent's  bill 
dismissed. 


BEN  HOLLADAT  and  C.  TEMPLE  EMMET,  Ee^ 
spondents,  v.  S.  G.  ELLIOTT,  Appellant 

Pbaohob— Appeal — Notice  of,  how  Sebyed  on  Non-bestoent. — Whejv 
the  sheriff  serves  notice  of  an  appeal  on  non-resident  respondents 
having  no  attorney  in  the  county,  and  their  places  of  residence  are 
unknown  to  him,  he  may  serve  the  notices  on  the  clerk  of  the  circuit 
court,  notwithstanding  the  appellaafs  attorney  living  in  another 
county  may  know  where  the  respondents  reside. 
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IaBic«^ABAin)oif iQEUT  or  Appjuii*.  P^wrr  jiot  PssoLinDBD  brt.— Where  » 
notice  of  appeal  to  the  supreme  court  is  served  on  the  respondent, 
.  the  appellant  may  abandon  it^  and  give  a  second  notice  at  any  time 
within  the  period  limiteii  by  law  for  taking  appeals. 

Appeal  from  Marion  County.  The  facts  ore  stated  in  the 
opinion. 

•   W.  J?.  Effinger,  B.  8.  Strahan  qmd  Joh/ry  J^um^tt,  for  ap- 
pellaat 

Dolpk,  Bronaugh,  Dolph  d  Simon  tmd  T9iMfer  A  WilUams, 

for  respondents. 

By  the  Court,  Kelly,  Q.  J.: 

Oqt  t)ie  eleventh  day  of  Mardi,.  X878^  the  appellant,  by  his 
atfpmey^  seicved  a  notice  of  appeal  <>n  respondents,  who  were 
Qonrresident9  of  this  stajte ;  Mr.  Holladay  being  a  resident  of 
Washingfccm,  D*  C,  and  Mr;  Emmett  of  San  Franjcisco,  Cali- 
fornia. The  notice  was  seryed  by  mail,  as  required  by  law, 
and  filed  with  the  glerk  of  the  circuit  court  for  Marion  county, 
on  the  fifteenth  day  of  March,  1878.  On  the  same  day,  an 
undeiftaking  for  an  appeal  was  also  filed^  signed  by  the  appel- 
ant and  W.  W.  Sweeny  as  surety. 

Both  appellant  and  Sweeny  were  then  in  San  Francisco, 
although  the  latter  made  an  affidavit  annexed  to  the  under- 
taking, that  he  was  a  resident  of  Oregon^  and  possessed  the 
requisite  qualifications  to  become  such  surety.  On  the  eigh- 
tsenth  day  of  March,  1878,  the  respondents  notified  the  at- 
torney of  appellant  that  they  excepted  to  the  sufficiency  of  the 
surety  on  the  undertaking.  The  attorney  of  the  appellant  be- 
coming satisfied  that  it  would  be  impossible  to  procure  the  at- 
tendance of  Sweeny  so  as  to  justify  within  the  time  required 
by  law,  abandoned  this  attempt  to  appeal.  On  March  27, 
1878,  appellant  gave  a  second  notice  of  appeal,  and  filed  the 
same,  together  with  an  undertaking  properly  executed,  and 
with  sufficient  surety.  This  latter  notice  was  served  by  the 
sheriff  of  Marion  counly,  who  indorsed  his  service  thereon  as 
follows: 

"I  hereby  certify  that  I  served  the  within  notioe  of  ai^>eal 
within  said  county,  this  twenty-seventh  day  of  March,  1878, 
on  the  within  named  plaintiffs  and  respondents,  Ben  Holla- 
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day  and  C.  Tanple  Emisbet,  by  dellTering  a  copy  thereof,  for 
each  of  them,  prepared  and  certified  to  by  oae,  aj»  sheriff, 
to  George  A^  Eades^  cow^ty  eleii^  and  ex  officia  derk  of  the 
cireuit  ootfrt  for  eaid  ooiuaty  of  Marion,  Oregon ;  and  I  fux^ 
ther  oertify  that,  after. making  diligent  search,  I  have  been 
unable  to  £nd  either  of  said  plaintiffs  and  respondents,  Ben 
HoUaday  or  C«  Temple  Emot^t,  in  said  county,  and  that  the 
residence  of  both  of  them  »  unkno^^^  to  ua^  and  that  none  of 
plain4iffa'  attorneys  reside  within  this  oounty, 

"J.  A.  Bmke^ 
**Sheriff  Marion  County,  Oregon." 

On  January,  9^  1879,  the  respandents  filed  a  motion  to  dis- 
miss the  appeal 

On  this  stiate  of  facts  two  questions  are  presented  for  our 
consideration : 

1.  Had  the  appellant  a  right  to  abandon  bis  fiirst  notice  of 
appeal  and  give  a  second  notice,  and  file  a  new  undertaking  { 

2.  If  be  had  that  rjght^  was  the  service  of  the  second  no- 
tice properly  rnUide  i 

We  hold  that  a  party  appellant  may  abandon  an  attempted 
appeal  when  he  discovers  that  He  has  given  &n,  imperfect  no^ 
tice  or  when  it  ii  inoc^nyenient  or  impossible  for  the  surety  to 
justify  in  case  of  exception  to  his  sufficiency.  An  attempted 
appeal  may  be  abandoned  before  it  ie  perfected,  and  the  ap- 
pellant, n^y  .give  a  new  notice  and  undertaking  at  any  time 
within  the  period  limited  by  law  for  taking  appeals.  An  ap- 
peal is  deemed  to  be  perfected  after  the  time  allowed  to  ex- 
cept to  the  sureties  in  the  undertaking,  or  from  the  justifica- 
tion thereof,  if  excepted  to.  (SeC.  527,  suhdi vision  4,  Civil 
Code.)         ■    r.    . 

The  appeal  first  attempted  in  ihm  case  waa  not  pevfected, 
and  Hhe  appellant  conld  lawfully  abandon  it  and  give  the  sec- 
ond notice  and  undertaking. 

Thfe  respondents  objected  to  the  sufficiency  of  the  service 
oi  the  second  'notic*  of  appeaJ,  for  the  reason  that  their 
places  of  residence  were  known  to  the  attorney  of  appellant^ 
and  it  was  his  duty:  to  give  that  information   to  the   sheriff 
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who  served  the  notioe.  We  think  the  servioe  is  sufficient  It 
was  made  by  an  ct&oer  of  the  court  where  the  decree  was  ren- 
dered,  and  by  one  authorized  to  serve  process  and  notices  of 
appeal.  It  was  his  knowledge,  or  rather  want  of  knowledge^ 
of  respondents^  places  of  residence;  that  wai»  io  go^v^em  him 
in  making  the  service,  not  ihe  information  or  belief  of  appel- 
lant  or  his  attorney.  It  was  the  du^  of  the  sheriff  to  make 
diligent  inquiry  in  order  to  ascertain  where  the  respondents 
nesidedy  and  no  doubt  he  did  so.  But  it  did  not  devolve  on 
him  to  go  outside  his  own  county  to  make  that  inquiry.  When 
a  non-resident  suitor  obtains  a  judgment  or  decree  in  a  coun- 
ty, where  he  has  no  resident  attorney,  he  ought  to  make  in- 
quiry of  the  clerk  ^f  the  court,  whether  any"  notice  of  appeal 
be  served  on  him,  or  to  request  that  officer  to  forward  to  him^ 
or  his  attorney,  any  notice  of  appeal  which  may  be  left  by  the 
appellant  Owing  to  the  rigor  of  the  statutes  governing  ap* 
peals,  and  the  decisions  of  this  court  in  construing  them,  the 
right  of  appeal  is  hedged  in  with  so  many  obstructions^  that  it 
18  somewhat  difficult  to  take  appeals  in  cases  of  non-resident 
respondents.  And  we  think  the  statute  should  not  be  so  ccm- 
strued  as  to  add  any  further  restrictiims  in  the  way  of 
ing  the  appellate  court 

The  motion  to  dismiss  the  appeal  is  denied* 


0.  W.  MOORE,  Appellant,  v.  C.  S.  MILLER, 

Respondent 

iFSTmronomi — ^Bunmr  or  PBooF.-^Where  A.  gives  a  promiflaoiy  note 
to  B.  as  collateral  securitj  for  the  payment  of  the  note  of  C,  in 
eonsideration  of  an  extension  of  time,  with  the  understanding  that 
it  is  not  to  be  paid  unless  G.  fails  to  pay  his  note  at  the  expiration 
of  the  time  to  which  the  payment  thereof  was  extended,  it  is  not 
error  in  an  action  to  recover  on  such  note  to  instruct  that  it  lesta 
with  the  plaintiff  to  prove  that  both  notes  were  due  and  un- 
paid. 

Appbai.  from  Wasoo  Cotmty.    The  facts  are  stated  in  the 
opinion. 

B.  Whitten,  W.  W.  Thayer  and  E.  0.  Bronaugh,  for  appel- 
lant: 
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The  allegations  of  defendant  in  his  answer  as  to  the  want 
of  consideration  of  the  Miller  note,  the  indorsement  and  pay- 
ment of  the  Minear  note  aie  affirmative  pleas,  and  it  rests 
with  defendant  to  prove  them  as  such  affirmative  allegations* 
(Coles  V.  Soulsbyj  21  Cal.  47;  Oillchrist  v.  Stevenson,  9 
Barb.  9;  Qould's  Pleadings,  166,  sees.  195-67;  1  Green  on 
Evidence,  p.  108,  sec.  74;  Blanchard  v.  Young,  11  Ousk 
846;  Hailister  v.  Bender,  1  Hill,  150;  Gray  v.  Oardner  et 
al.,  17  Mass;  188;  McOregory  v.  Prescoti,  5  CusL  76.) 

.   Hill,  Durham  and  Thompson,  and  W.  H.  Effinger,  for. re- 
spondent: 

This  case  was  before  the  supreme  oonrt  at  the  last  term, 
when  the  court  used  this  language  with  respect  to  the  note 
sued  on  and  the  writings  connected  therewith:  *'The  writ- 
ings  ♦  *  ♦  mean  simply  that  MSller,  in  consideration  of 
forbearance  to  Minear,  promised  to  pay,  not  Minear^s  note, 
but  a  certain  definite  sum  of  money  at  a  certain  time^  with  a 
condition,  however,  that  if  !KIinear's  note  should  be  paid  be- 
fore the  day  fixed,  then  this  promise  should  be  void."  {Moore 
V.  Miller,  6  Or.  264.) 

The  question  before  the  court  at  that  time  was  whether 
Miller  should  be  treated  merely  as  an  indorser  of  the  Minear 
note,  and  with  that  question  in  view  the  court  used  the  lan<* 
guage  quoted.  But  the  question  now  presented  is  quite  dif- 
ferent,  and  was  not  then  before  the  ooiirt;  'and  the  decision 
then  made  does  not  touch  the  question  involved  in  this  ap- 
peal, except  in  so  far  as  it  declares  the  note  to  be  a  condi- 
tional promise.  The  court  distinctly  declared  this  promise  to 
be  not  an  absolute  but  a  conditional  obligation.  The  correct- 
ness of  that  proposition  is  beyond  dispute,  the  letters  and  the 
note,  which  together  form  the  contract,  being  incapable  of  any 
other  construction. 

This  being  a  conditional  promise  to  pay,  the  plaintiff,  if 
— we  say  with  due  submission — he  had  any  cause  of  action 
at  all  to  be  pleaded,  was  absolutely  obliged  to  declare  upon 
the  facts  as  they  were,  and  was  therefore  bound  to  allege 
the  TwifllnTig  of  the  Miller  note — the  condition  upon  which  it 
could  have  been  avoided — and  then  the  non-performance  of 
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that  condition.  Just  as  much  was  he  so  obliged  as  in  dedar^ 
ing  upon  a  simple  promissory  note  he  would  be  onnpelled  to 
allege  that  payment  had  not  been  made.  (Lower  v,  WinUrg, 
7  Cow.  263 ;  Stanwood  v.  Scovel,  4  Pict  422 ;  Whitaker  v. 
Smith,  Id.  83.) 

Under  these  authorities  there  was  a  fatal  variance  between 
the  complaint  and  the  evidence,  and  the  defendant  was  en* 
titled  to  a  judgment  for  his  costs;  so  the  plaintiff  can  not 
claim  to  have  suffered  by  the  instruction.  But  the  court, 
upon  the  authority,  we  suppose,  of  Wait  v.  Morris,  6  Wend. 
394,  which  is  the  only  case  in  the  books  where  such  a  decision 
has  been  made,  allowed  th^  replication  to  be  considered  as 
curing  th<e  defect  in  the  complaint,  and  submitted  the  case  to 
the  jury  as  if  the  action  had  been  brought,  as  it  should  have 
been,  upon  the  conditional  contract,  instead  of  the  absolute 
note.  To  allow  the  case  to  go  to  the  jury  at  all,  under  this 
state  of  the  pleadings,  was  a  favor  to  the  plaintiff  to  ^ich  he 
was  not  entitled  under  the  authorities,  as  we  have  shown 
above. 

So  the  plaintiff,  instead  of  proving  his  cause  of  action,  as 
alleged  in  the  complaint,  upon  an  absolute  note,  introduced  all 
the  evidence  to  prove  the  coviditional  contrsict,  and  the  in- 
struction complained  of  simply  followed  the  line  of  the  plain- 
tiff in  producing  his  evidenee.  The  court,  allowing  plaintiff 
the  benefit  of  a  change  of  base  from  the  absolute  cause  of  ac- 
tion alleged  in  the  c<xmplaint  to  the  conditional  one  attempt- 
ed to  be  proved  on  the  trial,  instructed  the  jury  that  before 
plaintiff  could  recover  on  the  conditional  oontract,  he  must 
show  the  condition  to  have  been  broken. 

By  the  Court,  Pbim,  J. : 

This  is  an  action  upon  a  promissoiy  note  for  four  thousand 
one  hundred  and  eighty-six  dollars  and  sixty-seven  cents, 
executed  and  delivered  on  the  fourth  day  of  August,  1874, 
payable  to  the  order  of  the  cashier  of  the  First  National  Bank 
of  Idaho,  and  due  in  sixty  days  from  data  The  complaint  is 
in  the  usual  form. 

The  answer  denies  that  the  cashier  of  the  First  National 
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Bank  assigned  and  transferred  said  note  to  appellant^  or  that 
he  is  the  owner  and  holder  thereof ;  or  that  there  is  anything 
dne  and  owing  to  him  thereon  as  alleged.  It  admits  the  exe- 
cution of  the  note,  but  claims  that  it  was  intended  as  indorse- 
ment of  the  note  of  one  A.  P.  Minear,  which  was  then  due  in 
said  bank,  and  for  a  like  amount. 

That  the  only  consideration  was  an  extension  of  time  for 
sixty  days  to  the  said  Minear,  on  his  note  in  said  bank.  It 
claims  that  respondent  is  exempt  from  any  liability  to  pay 
said  note  on  accotmt  of  a  want  of  demand  and  notice. 

That  the  liability  of  respondent  was  only  a  contingent  and 
conditional  one,  to  happen  only  on  the  failure  of  the  said  A. 
P.  Minear  to  pay  his  note  at  the  expiration  of  the  sixty 
days. 

And  it  is  further  alleged  that  the  said  Minear  had  long 
prior  thereto  paid  off  his  said  note,  which  fully  discharged 
respondent  from  any  liability  to  pay  said  note  to  appellant 
The  replication  fully  denies  all  the  new  and  aflirmative  mat- 
ter set  up  in  the  answer. 

These  issues  of  fact  having  been  submitted  to  a  jury,  a  ver- 
dict was  found  for  rt»spondent,  and  judgment  rendered  there- 
on against  appellant  for  costs  and  disbursements,  from  which 
this  appeal  is  taken. 

The  bill  of  exceptions  develops  substantially  the  following 
facts:  Minear  executed  a  promissory  note,  payable  to  the 
cashier  of  the  Urst  National  Bank  of  Idaho,  for  four 
thousand  dollars,  bearing  interest  at  two  pet  cent  per  month, 
which  was  due  August  4,  1874.  About  this  time  this  Minear 
note  became  due,  an  extension  of  time  was  sought^  and  re- 
spondent was  requested  by  letter  from  the  cashier  of  the 
bank  to  indorse  it,  which  he  consented  to  do.  The  note  upon 
which  this  action  is  based,  was  then  indorsed  in  blank  in  a 
letter  by  the  cashier  of  said  bank,  and  sent  to  respondent, 
with  the  following  proposition:  "If  you  will  sign  and  re- 
turn the  note  (the  one  sued  on)  I  will  grant  the  time  asked 
for,  and  deliver  up  both  notes  when  either  is  paid."  (Refer- 
ring to  the  MHnear  note,  and  the  one  given  to  secure  the  ex- 
tension of  time.) 

Respondent  signed  the  note,  and  returned  it  to  said  cashier, 
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stating  that  be  gave  it  with  the  understanding  in  the  above 
letter ;  that  is,  should  A.  P.  Minear  pay  his  note,  this  note  to 
be  returned  to  respondent,  and  in  the  event  respondent  should 
pay  the  Minear  note,  or  the  one  sued  on^  both  to  be  returned 
to  him.  There  was  evidence  tending  to  show  that  appellant^  at 
the  time  of  this  oonespondenoei  was  cashier  and  stoddiolder 
in  said  bank,  but  that  he  had  since  sold  his  stock  therein,  and 
received  in  settlement  with  the  bank  as  a  part  of  his  share  of 
the  assets  thereof,  the  Minear  note,  and  the  one  sued  on — both 
representing,  in  fact,  but  one  debt.  The  note  sued  on  was 
regularly  indorsed  by  the  payee,  and  the  Minear  note  deliv- 
ered for  a  valuable  consideration  along  with  it,  bat  was  not 
indorsed. 

Appellant  also  introduced  in  evidence  the  note  sued  on  and 
a  note  for  four  thousand  dollars,  signed  jointly  by  A.  P.  and 
J.  W.  Minear,  which  he  swore  was  the  note  referred  to  as  the 
Minear  note,  and  that  nothing  had  been  paid  on  either  of 
them,  except  nine  hundred  and  sixty  dollars,  which  had  been 
credited  on  the  Minear  note,  but  not  on  the  note  sued  (Hi. 

Respondent  also  having  been  introduced  as  a  witness  in  his 
own  behalf,  swore  that  he  knew  nothing  of  the  note  having 
been  signed  jointly  by  J.  W.  Minear,  as  well  as  A.  P.  Minear. 
Also,  that  he  believed  that  the  Minear  note  had  been  paid  ofF 
by  him,  but  admitted  that  he  had  not  paid  anything  on  either 
of  said  notes. 

At  the  trial  of  this  cause  the  court  instructed  the  jury  as 
follows: 

"The  supreme  court,  in  my  judgment,  declared  the  Miller 
note  to  be  a  conditional  contract,  and  therefore  I  dbiargie  you 
that  it  rests  with  the  plaintiff  to  prove  that  the  Miller  and 
Minear  notes  are  both  due  and  unpaid.^'  To  which  appellant, 
by  his  counsel^  then  and  there  duly  excepted,  and  assigns 
here  as  error. 

Under  the  pleadings  and  the  peculiar  state  of  the  facts 
developed  in  this  case  at  the  time,  we  think  this  instruction 
was  not  erroneous.  While  the  note  upon  which  this  action 
was  based  is  absolute  upon  its  face,  yet  the  question  as  to 
whether  it  was  due  and  unpaid  depended  upon  the  fact  as 
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to  whether  the  Minear  note  had  been  paid  to  the  appellant^ 
which  was  a  matter  resting  peculiarly  within  his  knowledge, 
and  which  respondent  oould  not  be  presumed  to  know. 

It  having  been  admitted  by  appellant  at  the  trial  that  it  was 
the  understanding  between  him  and  respondent  at  the  time 
of  the  execution  of  this  note  that  it  was  not  to  be  paid  unless 
A,  P.  Minear  should  fail  to  pay  his  note  at  the  expiration  of 
the  time  to  whidb  payment  thereof  had  been  extended,  we 
think  it  devolved  upon  him  to  produce  the  Minear  note  in  or- 
der to  show  whether  it  had  been  paid.  This  was  necessary  for 
the  reason  that  upon  the  non-payment  of  that  note  depended 
the  liability  of  respondent  to  pay  this  note.  The  production 
of  this  note  was  sufficient  to  create  a  presumption  of  non-pay- 
ment, and  make  out  a  prima  facie  case  in  his  behalf  which 
entitled  him  to  recover,  unless  respondent  could  produce  affir- 
mative proof  of  payment.  And  it  further  appears  from  the 
evidence  reported  in  the  bill  of  exceptions  that  appellant  not 
only  produced  both  of  those  notes,  but  swore  that  nothing  had 
been  paid  upon  either  of  them  except  nine  hundred  and  sixty 
dollars,  which  had  been  paid  by  Minear  and  credited  upon 
his  notes,  but  not  upon  tibe  note  of  respondent.  Upon  the  pro- 
duction of  these  notes  a  question  arose  as  to  the  identity  of 
the  Minear  note  on  account  of  it  appearing  to  be  the  joint 
note  of  A.  P.  and  J.  W.  Minear,  instead  of  the  separate  note 
of  A.  P.  Minear.  And  the  question  as  to  whether  this  was 
the  note  referred  to  by  the  parties  as  the  Minear  note,  and 
the  further  question  as  to  whether  it  had  been  paid  by  Minear 
having  been  submitted  to  the  jury,  they  may  have  found  for 
respondent  upon  either  of  these  questions. 

There  being  no  error  in  this  record,  the  judgment  is  af- 
firmed* 


C.  G.  CAPLES  and  T.  A*  McBRIDE,  Appellante,  v. 
WILLIAM  STEEL,  Respondent 

(lOirTBAOT — PUICHASEB  OV  LaKD  NOT  BEQUIBBD  TO  DISGLDSB  HIS  KlfOWZr 
EDGE   OF  THE  EXISTENCE  OT  A    MiNS  TO    VSNDOE.-— A    person    wbo 

knows  that  there  is  a  mine  on  the  land  of  another,  of  which  fact 
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the  owner  is  ignorant,  may  neirerthekis  bnj  It  without  diselodng 
his  knowledge  of  its  existence  to  the  owi^er,  and  this  will  be  no 
fraud  on  the  part  of  the  purchaser. 

IdBM — ^iNTEimONAL  MISLEADING  OF  VkNBOB  TO  HIS  InQXTIKT,  BT  VeNDSE, 

WILL  AYOiD  CoiVTBACT. — ^If ,  however,  one  about  to  pnrehase  a  tract  of 
land  willfully  mistakes  any  material  fact  to  the  bwner,  or  by  any 
act  intentionally  misleads  him  in  regard  to  the  value  of  the  land, 
and  through  these  misrepresentations  succeeds  in  inducing  the  owner 
to  part  with  his  property  for  less  than  its  value,  a  court  of  equity 
will  relieve  him,  and  set  aside  the  ^ontraet  thus  made  as  a  fraud- 
nlent  transaction. 

,  r 

AppEAii  from  Multnomah  County.  The  facts  are  stated  in 
the  opinion. 

Northup  \&  OUbertj  for  appellants : 

The  plaintiffs  are  entitled  to  a  decree  of  specific  perform- 
ance of  the  contract  in  this  case  unless  they  were  guilty  of 
fraud,  such  as  to  prohibit  the  interference  of  a  court  of  equity 
in  their  behalf.  Fraud  will  not  be  presumed,  and  the  burden 
of  proof  to  establish  fraud  lies  upon  him  who  alleges  it. 

^'A  person  who  knows  that  there  ia  a  mine  in  tlie  land  of 
another  of  which  the  latter  is  ignorant  may  neveiiiheless  buy 
it  without  disclosing  the  existence  of  the  mine."  (Harris  v. 
Tystm,  24  Pa.  St,  347.) 

"Though  the  vendor  is  bound  to  make  known  to  the  pur- 
chaser any  circumstance  lessening  the  value  of  the  estate, 
the  purchaser  is  not  under  a  corresponding  obligation  to  com- 
municate any  circumstance  whidi  may  enhance  its  value;  so 
that,  for  instance,  a  man  knowing  of  the  existence  of  a  mine 
under  an  estate  may  validly  deal  with  the  owner  who  is  ig^ 

»  _  _ 

norant  of  this  fact,  without  any  communication  of  it**  (Fry 
on  Spec.  Per.,  sec.  464;  Drake  t?.  Collins,  6  How.  Miss.  253.) 
Thus  it  has  been  held  by  Lord  Thurlow  that  if  A.,  knowing 
there  is  a  mine  in  the  land  of  B.  of  which  he  knows  B.  to  be 
ignorant,  should,  concealing  the  fact,  enter  into  a  contract  to 
purchase  the  estate  of  B.  for  a  price  which  the  estate  would 
be  worth  without  considering  the  mine,  the  contract  would  be 
good.  {Fox  V.  Madcrefk,  2  Brown  Gh.  420 ;  1  White  and 
Tudor,  Teading  Cases  in  Eq.  205.) 
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To  amoimt  to  fraud  it  mufil:  be  a  o(>nceali<beat  of  those  facta 
and  eJTCTnytaiH^ea  -wbkik  one  party  is  under  aome  legal  or 
moral  obligation  to  ^wnmunjeate  to  the  otber^and  which  the 
other  has  a  legal  :right  to  know.  ( Van  Andahv.  Howard,  6 
Ala.  396 ;  Samett  v.  SiMntim,  2  Id,  181 ;  Laidlow  v.  Organ, 
a  Wheat  178.) 

In  an  action  for  specific  performance  of  a  contract  of  sale, 
if  the  delendaint  lely.  upon>  a  fake,  ^jrepreaentation  made  to 
hija^  be  must  establish  in  addition^,  that  he  will  be  damaged 
by  pexf  ormanoe.  (Morri$an  v,  Lods,  89  Cal.  881 ;  1  Story's 
E^,,  see.  208.)     .. 

Fraud  a^d  damagis  mtist  faa  coupled  together  to  entitle  an 
injured  party  to  relief  in  any  court  of  justice,  (1  Stoy^s 
Eq.,  sec.  208 ;  Vernon  v.  Keys,  12  East^  687,  638.) 

The  cases  cited  by  respondent  where  courts  of  equity  have 
denied  specific  performance  on  the  ground  of  fraudulent  eon- 
ceahnent  by  the  purchaser,  are  cases  where  the  fraud  is 
clearly  established,  and  where  the  existence  of  facts  mater- 
ially affecting  the  value  of  the  property  and  their  conceal- 
ment by  the  purchaser  are  clearly  proven. 

Polph,  Eronatigh,  Dolph  d  Simon,  for  neqxmdent : 

Specific  perfonnance  of  contracts  is  not  decreed  by  courts 
of  equity  as  matter  of  right  in  all  cases^  but  the  exercise  of 
such  jurisdi(?tion  rests  in  the  sound  discretion  of  the  court  con* 
sidering  all  the  circumstances  of  each  particular  case,  and  will 
be  refused  whenev^  the  contract , is  contaminated  by  frauds 
or  the  bargain  appears  to  be  unconscionable,  or  the  price 
agreed  upon  grossly  inadequate.  The  agreement  must  be  cer- 
tain, fair,  and  just  in  all  its  parts;  otherwise  this  court  will 
not  aid  in  its  enforcement,  but  will  leave  the  parties  to  their 
rights  and  remedies  at  law.  (1  Story's  Eq.  Jur,,  sec  769; 
2  Leading  Cases  in  Eq.  666,  667 ;  Lynch  v.  Bischoff,  15  Abb. 
Pr.  357,  note ;  Seymour  v.  Delmcy,  3  Coweu,  445 ;  King  v. 
Hamilton,  4  Peters,  211;  Margraf  v.  Muw,  57  N.  Y.  155.) 

Although  mere  silence  of  the  purchaser  as  to  the  exist- 
ence of  a  material  fact  affecting  the  trade^  and  unknown  to 
the  seller,  might  not  be  sufficient  to  induce  a  court  of  equity 
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to  cancel  or  avoid  an  execated  contraci,  yet  it  ia  widi  great 
frequency  held  to  be  just  ground  for  refusing  specific  per^ 
formance  of  an  executory  contract  (^Bowman  v,  Boies,  2 
Bibb  (Kj.)y  51;  Frisby  v.  BaMancey  A  Scxtxu  287;  EaMand 
V.  Vanarsdel,  8  Bibb^  274;  LUnngston  v.  Peru  Iron  Co.,  2 
Paige,  390 ;  Bruck  v.  Tucker,  42  CaL  347 ;  Margraf  v.  Muity 
67  N.  Y.  158.) 

The  least  positive  aaflertioix  q»  condnct  on  the  part  of  the 
purchaser  which  is  designatisd  orcalcolated  to  conceal  oir  mia- 
represent  the  truth)  will  be  suflScient  to  defeat  this  claim  to 
have  the  contract  fulfilled.  (Livingston  v.  Peru  Iron  Go., 
2  Paige,  890 ;  Bradley  v.  Boaley,  1  Barik  125 ;  Brudc  v. 
fucker,  ^2  CaL  847.) 

By  the  Court,  Kvllt,  C.  J.: 

The  respondent,  William  Steel,  on  the  twmty-seventh  day 
of  July,  1875,  sold  to  the  appellants^  C.  G.  Caples  and  T. 
A.  McBride,  a  tract  of  land  in  Columbia  county,  containing 
one  hundred  and  sixty  acres^  for  three  hundred  and  twenty 
dollars— twenty  dollars  being  paid  iii  cash,  and  two  promis- 
sory notes  given  for  the  balance.  At  the  same  time  an  obliga- 
tion was  given  by  Steel  to  Caples  and  McBride  to  convey  the 
land  by  deed  to  them  upon  the  payment  of  the  notes.  The 
first  note  was  paid  at  maturity,  and  the  second  one  deposited 
in  the  First  National  Bank  of  Portland  for  payment,  having 
been  made  payable  to  the  order  of  the  cashier  of  the  bank. 
When  it  became  due  it  was  also  paid  to  tho  cashier  for  the 
respondent,  who  declined  to  receive  the  money. 

The  respondent  alleges  in  his  answer  that  after  the  pay- 
ment of  the  first  note^  and  before  the  second  became  due, 
he  was  informed  of  the  existence  of  a  coal  mine  under  the 
soil  of  the  land  in  controversy,  and  that  appellants  knew 
before  they  bargained  for  it  the  fact  that  there  was  a  valu- 
able coal  mine  on  the  land.  He  further  alleges  that  the 
appellants  conspired  together  to  defraud  him  by  concealing 
this  knowledge  when  they  were  under  obligations  to  make 
it  known  before  they  purchased  the  land.  The  respondent 
notified  appellants  that  he  would  not  complete  the  contract. 
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and  tendered  them  back  the  money  ^ey  had  paid  him/ with 
interest,  and  also  the  second  note,  which  they  refused  to  re- 
/seive.  This  suit  was  then  brought  to  enforce  the  specific  per- 
formance of  the  contract.  The  burden  of  proof  refets  upon 
the  respondent  to  establish  two  propositions:  •  ^ 

1.     That  there  is  a  coal  mine  on  tiie  land  in  controversy; 

2  That  the  appellants  perpetrated  a  fraud  upon  liim  In 
making  the  purchase.  v       vf:- 

The  testimony  is  quite  volnminous,  and  much  <jff'i1J;iTret' 
cvant  to  the  matters  in  issue,  but  taking  it  all  together  we 
think  the  respondent  has  failed  to  show  that  therei  is  any 
vein  or  ledge  of  coal  upon  the  land  in  question,  or  even 
upon  the  adjacent  tracts.  Small  seams  h^Ve  been  discov- 
ered within  a  short  distance  of  the  land  in  donfroversy,  but 
no  vein  of  any  value  has  been  satisfactorily  proven  to  exist 
either  on  this  or  the  adjoining  tracts,  and  any  increased  value 
which  may  have  been  added  to  the  land  since  the  purchase 
by  appellants  is  purely  speculation,  and  arises  altogether  from 
the  mere  possibility  that  coal  may  hereafter  be  discovered 
upon  it  in  quantity  and  quality  sufficient  to  make  the  mining 
of  it  profitable.  It  is  a  matter  of  vague  conjecture  whether 
the  respondent  has  or  has  not  suffered  any  loss  on  account  of 
the  sale  to  appellants,  and  courts  of  equity  will  not  any  more 
than  courts  of  law  relieve  a  party  from  even  a  fraudulent  act 
which  is  followed  by  no  loss  or  damage.  (1  Story's  Eq.  Jur. 
203.) 

We  think  the  evidence  equally  fails  to  show  that  the  sale 
of  the  land  to  appellants  was  procured  through  any  fraudu- 
lent act  on  the  part  of  either  of  them  towards  the  respondent 

A  person  who  knows  that  there  is  a  mine  on  the  land  of 
another,  of  which  fact  the  owner  is  ignorant,  may  nevertheless 
buy  it  without  disclosing  his  knowledge  of  its  existence 
to  the  owner,  and  this  will  be  no  fraud  on  the  part  of  the 
purchaser.  {Fox  v.  McReth,  2  Bro.  C.  C.  400 ;  Fry  on  Spec 
Perf.,  sec.  464;  Harris  v.  Tysen,  24  Pa.  St.  347.)  Where, 
however,  one  about  to  purchase  a  tract  of  land,  willfully 
misstates  any  material  fact  to  the  owner,  or  by  any  act  in- 
tentionally misleads  him  in  regard  to  the  value  of  the  land, 
and  through  these  misrepresc^ntations   succeeds   in   inducing 
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the  owner  to  part  with  hia  property  for  less  than  its  value, 
a  court  of  equity  will  relieve  him,  and  set  aside  the  contract 
thus  made  as  a  fraudulent  transaction. 

Tested  by  the  principles  here  laid  down,  we  are  at  a  loss 
to  perceive  wherein  the  respondent  was  misled  or  deceived 
by  any  word  or  act  of  either  of  the  appellants,  or  that  they 
acted  otherwise  than  fair  in  regard  to  the  whole  transaction. 
As  stated  by  himself  in  his  testimony,  the  respondent  was 
unacquainted  with  the  land,  and  went  to  the  residence  of  Dr. 
Caples,  one  of  the  appellants,  and  told  him  Uiat  he  wanted 
him,  Caples,  to  take  him  there,  and  show  him  the  land.  This 
was  done  in  accordance  with  the  request.  The  timber  and 
the  lay  of  the  land  were  shown  so  far  as  it  could  conveniently 
be  done.  And  respondent  says  that  Dr.  Caples  represented 
the  timber  and  the  quality  of  the  soil  as  really  better  than  he 
afterwards  found  thenu  This  is  all  he  inquired  about,  or 
concerning  which  he  expressed  a  wish  for  information  in  re> 
gard  to  the  land.  If  he  had  inquired  of  Dr.  Caples  whether 
there  were  any  indications  of  a  coal  mine  on  or  near  the  prem- 
ises, then  it  would  undoubtedly  have  been  his  duty  to  answer 
truly  or  remain  silent.  But  no  such  question  was  asked,  no 
such  information  was  sought,  and  therefore  no  deception  was 
practiced  by  Caples  in  saying  nothing  about  the  efforts  which 
had  been  made  to  discover  coal  on  the  adjoining  tracts  of 
land.  Nor  was  he  under  any  obligation  to  take  respondent 
to  the  several  places  where  shafts  had  been  sunk  or  tonnels 
run  into  the  ground  in  prospecting  for  veins  of  coaL  The 
principle  is  well  settled  in  equity  jurisprudunce,  as  we  have 
already  stated,  that  a  person  who  knows  that  there  is  a 
mine  on  the  land  of  another,  of  which  the  owner  is  ignorant^ 
can  lawfully  and  safely  buy  it  without  informing  the  owner 
of  the  existence  of  the  mine.  A  purchaser  is  not  bound 
by  our  laws  to  make  the  man  he  buys  from  as  wise 
as  himself. 

The  case  of  Bowman  v.  Bates,  2  Bibb,  47,  has  been  re- 
ferred to  by  counsel  for  respondent  as  analc^us  to  the  one 
under  consideration.  We  do  not  so  regard  it.  There  the 
purchaser,  who  had  discovered  a  salt  spring  on  a  tract  of 
land  in   Kentucky,  by   artifice  prevented  the    agent  of  the 
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yeiid<^>  who  was  aware  of  the  fact,  from  giving  that  inf onna* 
tion  to  his  principal^  and  then  sent  his  brother  to  Yiiginia, 
where  the  vendor  resided,  and  hotight  the  land  at  much  less 
than  its  actual  vahia  It  was  the  deoeptdon  practioed  upon 
the  vendor  and  the  zaiaseprosentatioDS  made  to  him  that  oon- 
stitnted  the  fraud  for  whieh  the  dieed  was  very  properly  set 
aside. 

The  decree  of  the  court  below  is  reversed,  and  it  is  now 
ordered  and  decreed  that  the  respondent  execute  and  deliver 
to  the  appellants  a  deed  for  the  pzemises  described  in  the 
complaint  within  three  months  from  the  date  of  tiiis  deeree. 


T.  M.  HEED,  Appellant,  v.  S.  M.  GENTRY  and  JOHN 

COPPITT,  Respondents. 

Vb3inc]>— PRESUMFnoN. — ^The  verdict  of  a  jury  will  b«  presiuned  to  be 
as  broad  as  are  the  issues  of  fact  upon  which  it  was  found.^ 

Appbal  from  Benton  County.  The  facts  axe  stated  in  the 
opinion  of  the  oourt 

F.  A.  Chenowethj  for  appellant. 

John  Kelsay  and  J.  K.  Weaffterfordj  for  respondenta 

By  the  Courts  Prim,  J, : 

This  is  a  suit  in  equity  and  appellant  for  cause  of  salt, 
alleges  substantially  that  he  and  respondent^  Gentry,  on 
September  15,  18T6,  entered  into  n  written  agreement  by 
which  said  Gentry  leased  certain  lands  of  appellant  in 
Benton  county,  for  the  period  of  two  years,  commenoing  at 
the  date  of  said  lease.  The  lands  to  be  farmed  in  a  certain 
manner^  which  is  fully  aet  out  in  the  complaint.  Appellant 
was  to  have  one  third  of  the  grain  raised  on  the  land,  which 
was  to  be  delivered  by  said  resp<Mident  in  the  warehouse  at 
Corvallis,  and  one  half  of  the  hay  in  the  bam.  Appellant 
was  to  hold  all  the  grain  on  the  place  as  security  for  the 
faithful  performance  of  the  contract  on  the  part  of  respond* 
ent  Gentry.  That  said  respondent  had  violated  and  broken 
the  contract  in  the  manner  and  form  of  farming  the  same  in 
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varkniB  wbj  to  appellantfs  damage  in  the  sum  of  fi^ie  hmi- 
died  and  ten  dollars. 

It  is  farther  alleged  that  respondient,  Gentry^  had  made  a 
aeorot  assignment  and  sale  of  «aid  aropa  to  one  John  Cop* 
pitt^  ^ho  was  secretly  ecMnbining  witii  laid  G^itiy  to  dieat 
and  defrand  appellant  out  of  hia  lien  on  the  crops  raised 
upon  said  land  by  respondent  Gentry.  Appellant  filed  bonds 
and  proeured  injnnction  to  iesne  and  a  receiver  to  be  ap- 
pointed who  took  possession  of  all  this  crops  raised  on  the 
land  and  harvested  the  same* 

The  answer  of  respondents  denies  all  the  allegations  of  ap* 
pellanf  s  complaint^  and  .claims  thaiL  the  sale  of  the  crops  to 
lesposudent  Coppitt  was  made  in  ^good  faith,  and  for.  a  valua- 
ble consideration ;  but  that  it  was  int^ded  as  a  chattel  mort- 
gage to  secure  certain  amounts  due  from  him  to  Coppitt  It 
is  farther  alleged^  in  the  'separate  answer  of  respondent  Gen- 
try,  that  on  or  about  the  tenth  day  of  August,  1877,  appel- 
lant wantonly  and. wrongfully  filed  the  complaint  in  this  suit, 
and  took  exclusive  possession  of  all  the  crops  growing  on  said 
lands ;  and  that  by  the  careless  and  negligent  manner  in 
which  it  was  harvested  the  respondents  were  damaged  in  the 
sum , of  seven  hundred  and  seventy-three  dollars. 

The  appellant  replied  to  respondents'  further  and  separate 
answer,  denying  all  the  allegations  of  new  matter.  The  cause 
coming  on  for  trial,  the  court  ordered  the  following  facts  to 
be  inquired  into  by  the  verdict  of  a  juiy: 

1. .  Did  or  did  not  S.  M.  Gentry,  one  oi  the  defendants^ 
violate  the  terms  of  the  contract  set  up  in  the  complaint  as 
therein  charged,  and  if  he  did  so  violate  said  contract,  how 
much,  if  any  amount^  was  plaintiff  damaged  thereby! 

2.  Did  John  Coppitt,  one  of  the  defendants^  purchaao 
the  crop  described  in  the  complaint  and  answer  in  good  faith 
for  a  valuable  consideration,  and  witliout  notice  or  knowledge 
of  the  contract  set  up  in  the  complaint,  and  that  said  S.  M. 
Gentry  has  violated  the  sam^,  and  that  plaintiff  was  damaged 
as  alleged  in  his  complaint  ? 

8.  Did  or  did  not  plaintiff  wrongfully  take  possession  of 
the  crops  described  in  the   answer,   as  therein  alleged,  and 
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if  he  did  so,  li^w-  pi^eh  if  anj  amouiit  weie^  defradante  dam- 
aged thereby^  and  by  any  neglect  or  carelesandss  of  plaintiff 
in  harvesting  the  same  t 

The  juiy  refttlmed  a  verdict  in"  faV6i:  of  the  teapondeBtft 
on  9II  of  the  above  propositions,  and  gave  them  damages  in 
the  sum  of  Uu^ee  hundred  and  aevenl;y-five  dollars.  IS^ere- 
vpon  tho  court  deereed  that  the  c(»nplaint  be  dismissed^  the 
injunction  disstolved,  and  that  judgnient  be  rendeted  for  the 
«am  of  three  hundred  and  seventy-five  dollars  in  favor  of  the 
i6Bpandents>  and  that  twa  thirds  of'  all  the  /wheat  and  oats 
IB  the  hands^  of  the  receiver  be  deliveied  to  the  respondents 
and  one  third  to  the  appellant     '  ' 

It  is  claimed  by. appellant  that  thia  decre^  is  incorrect  in 
thisy  that  it  aUc^ws  the  respondents  to  reoover  three  hundred 
and  se^nty-five  dollars  in  damages,  the  full  value  of  their 
interest  in  crops  and  two  thirds  of  the  grain  in  the  hands  of 
the  receiver  ii;, addition.  It  is  insisted,  however,  on  the  other 
side,. that  this  is  eovrect;  that  thedamagee  found  by  the  juiy 
were  only  intended  to  cover  that  portion  of  jgndn  wasted  by 
negligence  in  harvesting  the  same.  This  view  of  the  riiatter 
we  think  incorrect,  and  can  not  be  sustained.  The  presump- 
tion is,  that  the  verdict  of  the  juiy  is  aa  broad  as  the  issues 
are  upon  which  they  were  required  to  find,  and  they  are  broad 
enough  to  cover  the  full  value  of  respopdent'ia  interest  in  the 
grain.  It  would  certainly  be  inequitable  to  allow  respondents 
to  recover  the  full  value  of  Aeir  interest  in  the  crops  in  damr 
ages  and  their  proportion  of  the  grain  in  addition.  Enter- 
taining the  views  herein  expressed  we  hold  that  the  decree  of 
the  court  blow  should  be  modified  so  as  to  allow  respondents 
to  recover  three  hundred  and  seventy-five  dollars  damages, 
and  their  costs  and  disbursements  in  the  court  below ;  that  ap- 
J)ellant  recover  costs  and  disburaements  of  the  appeal ;  and 
that  appellant  be  allbwed  to  retain  all  the  grain  in  the  hands 
of  the  receiver. 
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L.  M.  STAKE,  Respondent^  v.  BENJAMIN  STARK, 

Appellant 


B^umr — MoiTEr  Paid  upok  a  JuBaucrr,  wbkn  mat  bb-  Beooi 

Back. — Where  one  recovers  in  an  action  of  ejectment  the  poeseaaion 
of  real  property,  and  in  the  same  action  lecovers  a  judgment  for 
mesne  profits  for  the  withholding  of  the  land,  and  afterwards  the  de* 
fcndftnt  in  the  aotion  of  fljectmflnt  brings  a  suit  ia  equity  agaiui 
the  plaintiff,  in  -vrtiich  it  is  detenained  and  deereed  that  such  de^ 
fendant  was  the  owner  in  equity  of  the  land  at  and  before  the  com- 
mencement of  the  action  of  ejectment,  and  that  the  plaintiff  in  such 
action  was  holding  the  legal  title  as  the  tnistee  of  such  defendant, 
(neh  defendant  may  lecoviqr  of  auch  plaintiff  the  avteunt  of  the  iudf> 
ment  for  mesne  profits,  and  the.cctsts  and  disb^rseinenta  leeovexed 
of  him  on  said  judgment 

Idem — ^Decbeb  in  Equity,  Effect  of,  as  to  a  Judoicent  at  Law  Ook- 
OEttNiNO  SAKS  Pbopcett. — ^A  dsoree  in  equity  affecting  properly  re* 
eoTered  at  law  does  not  operats  on  the  judgment  at  law  but  on  the 
party  to  the  judgm^t  vid  such  paji;y  may  he  enjoined  from  pur- 
suing or  enforcing  such  judgment.  If  such  judgment  has  been  exe- 
cuted a  court  of  equity  will  treat  the  party  having  the  proceeds 
thereof  as  a  trustee  in  cases  where  the  defendant  in  the  judgmeai 
had  equitable  rights  at  the  time  of  its  rendition  over  whidi  the  court 
at  law  had  not  jurisdiction,  and  which  in  a  court  of  equity  would 
have  prevented  such  an  adjudication  as  was  made  in  the  court  of 
law. 

Appeal  from  Multnomah  County. 

This  is  a  suit  in  equity  borought  by  the  respondent,  Starr, 
against  the  appeUant,  Stark,  for  an  acoountii^  for  renta  and 
profits  received  by  Stark  from  oertain  proparty  in  Portland, 
of  which  Stark  is  alleged  tQ  have  held  the  legal  title  as  trustee 
of  Starr;  and  for  an  accounting  for  certain  moneys  alleged  to 
have  been  recovered  from  Starr  hj  Stark  by  mean»  of  suoh 
legal  title,  and  in  violation  of  his  trust  for  the  detention  ot 
such  real  property  by  Starr. 

In  1868  and  1870  Stark,  the  appellant,  brought  two  ac- 
tions of  ejectment  against  Starr  in  ib^  ^United  States  oircoit 
court  for  this  district  to  recover  possession  of  certain  sepa- 
rate parcels  of  real  property  in  the  city  of  Portland. 

Such  proceedings  were  had  upon  these  actions  that  Stark 
recovered  judgment  of  possession  and  for  his  costs,  dis- 
bursements and  damages  for  the  detention  by  Starr.  Tliese 
judgments  were  affirmed  in  the  supreme  court  of  the  United 
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States.  About  the  time  these  judgments  were  rendered  in 
the  United  St^ltes  circuit  court,  or  shortly  prior  thereto,  Starr,' 
the  defendant  in  th^  actiona  of  ej^tment,  brought  suit*  in 
the  same  court  to  esablish  his  title  as  the  equitable  owner  <>f 
the  premises  in  question,  anil  to  have  Stark  declared  the  trus- 
tee of  the  legal  estate  for  the  use  of  Starr. .  In  each  case  an 
injunction  was  prayed  for  to  restrain  the  enforcement  of  the 
judgments  at  law.  The  precise  dates  of  these  proceedings 
and  judgments  are  stated  in  appellant's  brief.  The  injunc- 
tions were  denied. 

Upon  th^  hearing,  the  circuit  court  decreed  that  the  plain- 
tiff, Starr,  defendant  in  the  actions  of  ejectment  and  the  re- 
spondent here,  was,  and  had,  been,  in  the  one  case  for  more 
than  six  years  prior  to  September,  1870,  and  in  the  other, 
for  more  than  six  years  prior  to  December,  1868^  the  owner 
in  fee-simple  in  equity  of  the  premises  in  question ;  that 
Stark  had  the  legal  title  as  trustee  of  Starr,  and  that  he  con- 
vey to  Starr  such  title.  These  decrees  were  affirmed  in  the 
supreme  court  of  the  United  States. 

Stark,  having  taken  possession  under  the  judgments  in  the 
ejectment  proceedings,  surrendered  to  Starr  upon  the  final 
determination  by  the  supreme  court  in  the  equity  suita 

Starr  brings  suit  for  rents  and  profits  accruing  from  the 
date  of  the  surrender  to  Stark  to  that  of  the  surrender  by 
him,  amounting  to  nine  thousand  three  hundred  and  fifty- 
nine  dollars  and  thirty-seven  cents,  and  to  recover  the  amount 
paid  by  him  upon  the  judgment  in  the  actions  of  ejectment, 
amounting,  with  interest,  to  five  thousand  four  hundred  and 
thirty-two  dollars  and  thirty-nine  cents.  The  judgments  re- 
covered by  Stark  and  paid  by  Starr  in  the  ejectment  proceed- 
ings, were  for  costs  and  damages  for  the  alleged  wrongful 
withholding  by  the  latter. 

The  court  below  found  for  the  respondent,  Starr,  in  the 
sums  and  upon  the  accounts  above  stated,  and  the  respondent 
had  a  decree  accordingly.  This  appeal  is  taken  from  so  much 
of  this  decree  as  allows  Starr  five  thousand  four  hundred 
and  thirty-two  dollars  and  thirty-nine  cents  on  account  of  the 
judgment  in  the  ejectment  jjroceedings  paid  by  him.  TJie 
remainder  of  the  decree  is  not  appealed  from. 
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Portions  of  the  answer,  which  alleged  that  Stark  acted  in 
good  faith  and  upon  an  honest  belief  that  he  was  the  owner 
of  the  premises  in  question,  were  strode  out  by  the  court  be- 
low. 

Northup  &  OUbert,  for  appellant : 

The  portions  of  the  answer  which  were  struck  out  by  the 
court  weie  a  proper  defense  to  this  suit^  and  should  have 
been  allowed  to  remain.  They  showed  that  in  bringing  the 
actions  of  ejectment,  Benjamin  Stark  acted  in  good  faith  in 
the  honest  belief  that  he  owned  the  land  he  sued  for  and  was 
entitled  to  the  possession  and  occupation  thereof.  If  this 
court  should  decide,  as  did  the  court  below,  that  those  judg- 
ments were  obtained  in  trust,  then  the  portions  of  the  an- 
swer so  struck  out  become  pertinent  matter  of  defense  to  the 
claim  of  plaintiff  to  recover  the  costs  of  those  actions,  amount- 
ing to  some  eight  hundred  and  sixty-three  dollars  and  thirty- 
nine  cents  in  all. 

A  trustee  is  not  chargeable  with  more  than  he  has  re- 
ceived, unless  in  a  case  of  gross  negligence  amounting  to 
willful  default  (Hamburg  Co.  v.  Edsall,  1  Beas.  (N.  J.) 
392.) 

The  defendant  Stark  then,  having  acted  in  good  faith  in 
bringing  these  actions  of  ejectment  and  recovering  mesne 
profits  thereon,  it  follows  that  whether  he  was  a  trustee  of 
the  legal  title  for  Starr  or  not,  he  can  not  be  held  to  be  trus- 
tee of  the  costs  paid  in  those  judgments,  he  never  having 
received  the  same  nor  any  benefit  therefrom.  He  can  not  be 
hold  to  account  on  an  implied  trust  for  that  which  he  never 
received. 

The  defendant  can  not  in  this  suit  be  required  to  repay  to 
plaintiff  the  money  which  he  recovered  in  those  judgments 
for  mesne  profits.  The  money  was  paid  upon  judgments  at 
law  which  have  not  born  reversed,  and  there  is  no  principle 
of  law  or  equity  which  requires  the  defendant  Starr  to  pay 
it  back. 

It  has  long  been  settled  by  a  series  of  adjudications,  be- 
ginning with  the  common  law  and  extending  through  the 
decisi<»38  in  the  United  States,  that  no  action  or  suit  lies  to 
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recover  maaej  paid  upon  a  judgment  which  lemains  unre- 
versed, and  this  is  true  whether  the  money  was  paid  volun- 
tarily or  upon  execution.  (Chitty  on  Contracts,  709,  10  Am. 
Ed, ;  WdOcer  v.  Ames,  2  Cowen,  429 ;  Leonard  v.  WiOcins,  9 
Johns.  232 ;  Trustees  v.  Keller^  1  Ala.  408 ;  FvUer  v.  Shot- 
tuck,  18  Gray,  72 ;  Carter  v.  Canterbury,  3  Coim.  466 ;  1 
Perry  on  Trusts,  p.  191,  sec.  168.) 

But  the  plaintiffs  seek  to  hase  their  right  to  recover  upon 
the  ground  that  since  defendant  Stark  has  been  adjudged  to 
hold  the  title  to  the  land  in  controversy  as  trustee  for  the 
plaintiff,  it  follows  that  he  received  the  money  on  these  judg- 
ments as  trustee  also,  and  should  now  be  held  to  account  for 
them.     To  this  we  answer: 

1.  The  defendant  Stark  was  in  no  way  the  trustee  of  the 
plaintiff,  except  that  he  was  trustee  by  operation  of  law  of 
the  legal  title  to  the  land  sued  for  in  those  actions  of  eject- 
ment The  trust  was  a  fiction  of  the  law  created  in  invitum 
to  prevent  an  inequitable  use  of  the  l^al  title  against  the 
owner  of  the  equitable  title.  As  a  matter  of  fact  there  was 
no  .fiduciary  relation  or  trusteeship  between  the  parties 
other  than  exists  in  every  ease  where  one  person  holds  the 
equitable  title  and  another  holds  the  legal  title,  and,  in  ig- 
norance of  their  rights,  they  resort  to  litigation  to  determine 
whidi  of  them  owns  the  land. 

2.  Although  it  has  been  decided  by  the  supreme  court 
of  the  United  States  that  Stark  held  the  legal  title,  which 
he  obtained  by  patent  to  the  land  in  trust  for  Starr,  it  has 
not  been  decided  or  adjudicated  by  any  court  or  in  any  pro- 
ceeding that  Stark  recovered  possession  of  this  land  by 
those  actions  of  ejectment  as  trustee  of  the  plaintiff,  nor 
that  the  judgments  for  mesne  profits  were  recovered  in  trust 
nor  does  such  a  conclusion  follow  from  what  has  been  de- 
cided. 

In  order,  then,  for  the  plaintiff  to  recover  on  that  ground^ 
it  must  be  decided  by  this  court  that  Stark  acted  as  trustee 
of  Starr  in  bringing  those  actions  of  ejectment^  and  that  all, 
the  judgments  he  recovered  were  i^eoovered  in  trust,  and 
that  all  the  money  paid  him  thereon  waft  paid  in  trust  In 
short,  it  becomes  necessary  to  try  anew   the  rights  of  those 
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actions  at  law^  and  to  decide  now  that  the  jiidgnoientB  then 
rendened  were  wrong,  and  that  the  money  which  ihoee  judg- 
ments gave  to  Stark  absolutely  as  his  own,  waa  not  his 
money,  but  belongs  to  the  man  from  whom  Ae  judgments  al- 
lowed him  to  take  it  It  is  true  that  the  judgments  in  eject- 
ment were  not  conclusive  of  the  title,  but  the  judgments  for 
mesne  profits  were  money  judgments,  and  stand  as  any 
other  judgments  for  money,  final  and  conclusive  between  the 
parties. 

A  judgment  for  money  is  an  adjudication  that  the  defend- 
ant is  indebted  to  the  plaintiff  in  a  certain  sum,  the  payment 
of  which  the  plaintiff  may  enforce  by  execution.  To  say 
that  the  plaintiff,  in  the  sanje  judgment^  owes  to  the  defend- 
ant in  trust,  or  otherwise,  the  Tery  money  so  collected,  is'  to 
make  the  judgment  a  nullity.  It  is  to  attack  and  set  aside  a 
judgment  in  a  collateral  proceeding. 

The  merits  of  a  judgment  can  never  be  impeached  or 
questioned  in  a  counter-action  by  the  judgment-debtor, 
either  dir€ctly  or  collaterally.  (Pease  v.  WhUien,  31  Me. 
IIY ;  White  v.  Merritt,  7  "N".  T.  355 ;  Greene  v.  Oreene,  2 
Gray,  361 ;  Field  v.  Sanderson,  34  Mo.  542 ;  Mosely  v.  Mase- 
ly,  15  N.  Y.  334.) 

These  decisions  are  based  on  the  ground  that  there  must 
be  an  end  of  litigation.  Said  Lord  Kenyon,  in  Marrioit  v. 
Hampton:  "If  this  action  could  be  maintained,  I  know  not 
what  cause  of  action  could  ever  be  at  rest;  after  a  recovery 
by  process  of  law,  there  must  be  an  end  of  litigation.*' 

If  the  plaintiff  is  allowed  to  recover  the  money  in  the  pres- 
ent suit,  there  is  nothing  to  prevent  a  future  suit  by  Stark 
upon  some  new  state  of  facts  to  put  in  issue  and  try  over 
again  the  merits  of  this  suit,  and  so  on  od  infinitvm. 

2.  A  judgment-creditor  can  not  be  trustee  to  the  judgment- 
debtor.  It  has  never  been  so  held.  He  can  not  occupy  that 
double  and  contradictory  relation. 

Said  Lord  Chief  Justice  Eyre :  "Shall  the  same  judgment 
create  a  duty  for  the  recovery  upon  which  he  may  have  debt 
and  a  duty  against  him  upon  which  an  action  for  money  had 
and  received  will  lie  ?  This  goes  beyond  my  comprehension.'' 
(Phillips  V,  Hvnter,  2  H.  Black.  16.) 
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But  whether  the  4e£eBdant  Stark  was  trustee  Or  not  a£ 
the  plaintiff^  the  decisions  we  have  cited  seem  to  us  conclu- 
sive that  the  plaintiff  is  not  entitled  to  recoYer  this  money. 
Those  decisions  establish  the  broad  and  general  doctrine  that 
no  action  or  suit  lies  to  recover  money  paid  on  a  judgment 
which  remains  unreversed.  Counsel  for  respondent  admit 
the  correctness  of  those  decisions,  but  daim  that  they  apply 
to  actions  at  law  and  not  to  suits  in  equity.  Let  us  see  wheth- 
er this  arguonent  is  correct:  In  the  first  place  it  is  well  es* 
tablished  by  the  decisions  that  the  action  for  money  had  and 
received  is  in  its  nature  an  equitable  action.  {Irvine  v.  Ham" 
Ion,  10  Serg.  &  B.  219 ;  2  Smithes  Leading  Oases,  402 ;  Buel 
V.  BoughtoUf  2  Denio,  91.) 

Said  Lord  Mansfield :  'This  kind  of  equitable  action  lies 
to  recover  money  which  ou^t  not  in  justice  to  be  kept.  It 
lies  only  for  money  which  eta;  aequo  et  bono  the  defendant 
ought  to  refund.  It  lies  for  money  paid  by  mistake,  or  for 
money  got  through  imposition  or  extortion  or  oppression  or 
an  undue  advantage  taken  of  the  party's  situatton/'^  (Moses 
V.  Macfarlane,  2  Burr.  1009.) 

It  is  a  proper  form  of  action  for  a  cestui  qu0  trust  to  re- 
cover money  from  bis  trustee.  {Merritt  v.  MiUard,  8  Abb. 
App.  Doc  291.)  "There  need  be  no  privity  of  contract  be- 
tween the  parties  except  that  which  results  from  one  man's 
having  another's  money*'^  {Maison  v.  Waite,  17  Mass,  563.) 

Having  shown,  then,  that  the  recovery  of  money  paid  on 
a  judgment  has  been  universally  denied  in  equitable  actions 
brought  for  that  purpose,  we  apply  the  doctrine  to  the  case  be- 
fore the  court,  and  claim  that  in  the  absence  of  any  preced- 
ent to  the  contrary,  the  defendant  who  has  paid  and  satisfied 
a  valid  judgment,  can  not  in  any  c^u^  at  equity  or  in  law, 
through  the  doctrine  of  a  trust,,  or  otherwise,  recover  the  mon* 
ey  so  paid. 

But  plaintiff  says  it  is  inequitable  for  the  defendant  tp 
retain  this  money,  as  it  wa3  recovered  in  breach  of  trust; 
but  even  if  this  were  so,  "it  is  not  sufficient  to  show  that 
injustice  has  been  done,  but  thait  it  has  been  done  undor 
circumstances  which  authorize  the  court  to  interfere." 
(Homer  v.  Fisk  etal.^1  Pick.  439.)    "Where  one  wrongfully 
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obtains  the  tDoney  of  another  he  ckn  not  bel  disturbed  in  its 
enjoyment."     (Woodward  v.  Hill,  6  Wis.  148.) 

It  is  true  that  equity  sbmetimes  relieves  against  a  ju<^- 
ment  at  law,  but  never  after  the  judgment  has  been  paid.  It 
relieves  only  by  injunction.  (2  Story's  Eq.,  sec  1571; 
Adam's  Eq.,  1»6,  197.) 

The  cases  in  which  such  relief  has  been  granted  are,  with- 
out exception,  oases  where  the  interposition  of  a  court  of  eq- 
uity has  been  sought  before  the  judgment  was  paid. 

"But  no  case  has  gone  the  length  of  deciding,  that  after 
the  proceeding  has  advanced  to  the  maturity  of  a  judgment, 
and  the  judgment  collected  hj  executiiMi,  it  may  be  recovered 
back."     (White  v.  Merriit,  ?  N.  Y.  355.) 

In  any  view  of  this  case,  it  will  appear  that  the  plaintiff 
has  been  guilty  of  ladies  that  will  prevent  his  recovery  of  this 
money.  He  might  have  prevented  the  ocdlection  of  the  money 
by  an  injunction.  (High  on  In  June,  see.  62 ;  Failing  v.  Stark, 
2  Saw.  642.) 

Instead  of  his  relying  on  his  equitable  defense  and  ob- 
taining an  injunction  of  the  action  of  ejectment,  he  took 
issue  with  the  plaintiff  therein  and  stood  upon  his  legal 
title  -^  he  denied  the  title  of  Stark,  and,  in  short,  denied 
in  toto  the  existence  of  the  very  trust  he  is  now  seeking  to 
establish. 

He  made  no  application  f(^  an  injunction  until  by  delay 
he  lost  his  right  thereto. 

The  action  of  ejectment  for  lot  3  was  b^un  by  Stark 
September  17,  1870,  and  judgment  was  rendered  January 
16,  1871.  Plaintiff's  bill  in  equity  was  not  filed  until  Jan- 
uary 16,  1871.  The  action  to  recover  lots  1,  2,  and  N.  ^  of 
4,  was  begun  December  21,  1868 ;  the  case  was  tried  and 
submitted  August  4,  1869.  Judgment  was  rendered  Feb- 
ruary 15,  1870.  The  bill  in  equity  was  filed  August  2,  1870, 
and  it  does  not  appear  when  motion  was  made  for  injunc- 
tion, but  the  complaint  shows  that  no  injunction  was  sou^t 
in  either  of  these  cases  until  after  the  judgment  had  been 
rendered.  The  injunctions  were  properly  denied.  (Kamm 
V.  8 fork,  1  Saw.  547.) 

The  plaintiff,  then,  having  stood  by  and  suffered  the  de- 
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fehdant  Stark  to  pro<$eed  to  j^adgment  in  thofle  actions  and  io 
collect  the  money  thereon, 'staitds  in  the  position  of  <>ne  who 
has  ni&.de  a  volntaiy  payment  of  money.  A  roluntaty  pay- 
ment can  not  be  recovered  back  even  though  it  could  ikot  Imve 
lieen  enforced  at  law.  (Corlcle  v.  MaxwsU,  S  Blatehi.  814; 
OlarJee  v^  liutchsr,  9  Cow.  674;"  Wyman  v.  VamJsworth,  d 
Barb.  370;  BeMon  t?.  M&nroe,  7  Gush*  125.) 

The  plaiiitiiff,  then,  is  not  entitled  to  recover  the  money  he 
paid  as  ^osts  in  those  actions  at  law,  becanse,  in  the  first  place, 
hfe  occasioned  all  or  nearly  all  of  those  costs  by  his  own  con- 
dnd;  in  talking  issue  With  Stark  in  a  useless  struggle,  and  in 
appealing  to  the  supreme  court  from  a  judgment  he  knew  he 
could  not  reverse ;  and,  secondly,  because  those  oosts  were  not 
paid  to  Stark  and  were  never  received  by  him. 

TJolph,  Bronaughf  Dolph  &  Simon,  for  respondents : 

If  we  correctly  apprehend  the  position  of  counsel  for  the 
appellant,  Stark,  it  is  that  this  money  havirg  been  collected 
upon  legal  process,  can  not  be  recovered  from  Stark,  at  law 
or  in  equity,  and  they  cited  authorities  in  the  court  below 
to  show  that  where  money  has  been  recovered  upon  a  judg- 
ment in  an  action  at  law,  an  action  does  not  lie  to  recover 
it  back.  All  these  authorities  are  based  upon  the  leading 
case  of  Marriott  v.  Hampton,  7  Dum.  and  East,  265.  In  that 
case  H.,  the  defendant,  had  formerly  sued  M.,  the  plaintiff, 
for  goods  sold  and  delivered,  for  which  M.  had  before  paid 
H.  and  obtained  his  receipt,  not  being  able  however,  to 
find  the  receipt,  at  the  time,  and  having  no  further  proof  of 
the  payment  he  was  obliged  to  pay  the  money  again,  and 
gave  a  cogruyoit  for  the  costs;  afterwards  he  found  a  receipt 
and  prosecuted  to  recover  back  the  *  sum  so  wrongfully  en- 
forced in  payment  and  it  was  held  upon  motion  for  a  new 
action,  that  the  action  could  not  be  sustained.  We  do  not 
.deem  it  neoessary  in  this  case  to  question  the  law  as  stated 
in  Marriott  v.  Hampton.  The  rule  is  stated  by  the  latest  and 
best  considered  cases  to  be,  that  "Equity  will  relieve  a 
party  against  a  judgment  at  law  when  its  justice  can  be  im- 
peached by  facts,  or  on  grounds  of  which  the  party  seeking 
its  aid,  could  not  have  availed  himself  at  law.*'     (Carta 
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R.  B.  Co.  D.  riit/«,  27  N.  J.  Eq.  102;  K  Y.  ead  HerUm  R. 
R.  Co.  V.  H(m6set  ol.,  56  N,  Y.  178.) 

The  plaintiff  is  not  seeking  to  reeoYer  ba<^  in  equity  money 
collected  from  him  in  the  actions  at  law  in  the  sense  in  which 
OQRinsel  for  defeudants  contend  he  isw  The  law  detennined 
that  as  Stark  held  the  legal  title,  he  was  entitled  to^the  pos- 
session and  damages  for  withholding  the  premises*  Equity 
determined  that  Stark  held  the  title  in  trust  for  Starr,  and 
compelled  him  to  convey  the  l&gal  title  to  him,  and  mrrender 
the  possession  to  hin^  and  did  ttot  thereby  dbtarh  the  jud^ 
mienit  at  law  or  call  it  in  question,  nor  will  it  by  deciding  res- 
utution  to  Starr  of  the  moneys  inequitably  but  legally  col- 
lected from  him  by  Stftrk. 

Our  position  is  that  these  judgments  were  recovered  by 
Stark  and  the  money  received  by  him  as  trustee  of  Starr, 
and  that  having  so  received  it  equity  will  require  him  to 
account  for  the  same  to  his  cestui  que.  To  use  the  language 
of  Mr.  Justice  Sawyer,  in  overruling  the  demurrer  in  the 
case  of  Kamm  v.  Stark,  in  the  United  States  circuit  court, 
a  case  precisely  similar  to  this:  '^t  as  much  follows  after 
a  decree  that  Stark  held  the  legal  title  of  the  property  in 
tnist  for  Starr  at  the  time  he  recovered  his  judgment  at  law 
for  the  possession  and  damages  that  equity  will  compel  him 
to  account  for  the  moneys  received  on  the  judgment,  as  to 
surrender  the  possession  obtained  by  means  of  the  judg- 
ment.** 

A  trustee  is  a  person  in  whom  some  estate-  aflecting  prop- 
erty is  vested  for  the  benefit  of  another.  (Hill  on  Trustees, 
1.)  A  contract  to  convey  lands  creates  a  trust  (1  Hilliard 
on  R.  P.  429;  Hill  op  Trustees,  69,  81,  82.)  Equity  has 
jurisdiction  in  all  cases  against  trustees.  (5  Pet.  4^5; 
Adams'  Eq.  220,  221 ;  Flint  v.  Leiois,  61  111.  305 ;  Norton  ei 
al.  i).  Hixon,  25  Id.  439,  456;  Story's  Eq,  Jur.,  sees.  460, 
461;  Hill  on  Trustees,  518.)  A  trustee  must  account  for 
what  he  has,  or  ought  to  have  received,*  with  interest  (3 
Wend.  503 ;  4  Johns.  Ch.  297 ;  Adains^  Eq.  209 ;  Rogers  v. 
Rogers,  1  Paige,  188 ;  Hilliatd  oH  R  P.,  vol.  1,  474,  sec 
32.)      Equity  follows  trust  funds  wherever  it  can  find  them. 
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(ViH>k  i^i Ttdliif,  IS  WeJi.S82;  Hillittidon  B;  P;  488;  9.0al. 

648.)-  ■■   '  ^  ■    -  /•. 

A  'trusted  will  Hot  te  permitted  to  take  advan^ige'  of  ln» 
situ^tioD'to  oliltain  liny  personal  benefit  to  himseM^atithe'eK^ 
pense  of*  Mb  o^^tii  qite  inkt,  (8loo  v.  Liw,'  Blatch/  45dv 
477;  Davis  if.  Wright,  8  Hill.  560;'  Arnold  v.  Brewn,  :2* 
PSidt.  89;  Gfreen  v.  Wintohy  l  Johnfi.  Gk  20;  Oliver  vJ Prait'\ 
3  How.  898 ;  Hill  on  Titidteea,  589 ;  Bhelton  m  Homer  et  at.", 
5  Met  AM;  Jamison  v.  Oloa^obib,  29  M^o.  191*)  ' 

A  trustee  of  the  legal  title  may  maintain  e jeetmentB 
igSLiTistiiii^ I6eitiii que  trust.    (2JWHsb;R  P.  489,  sea .18; J. 

It  wbntd  seern  to  follow  iwm  these  pvopositioiie  that  if  a 
trtistee  of  the^  legal  tide  Who  in  equity  was  I)oun0  to  bonvey 
fte  same  to  his  tf^^tidqiie  trust  dhodld  brifig  an  action  for 
l2ie' possession  of  the  trust  property,  and  by  means  of  his  legal 
title  tarn  his  cestvi  qm  trust  oM  of  posses^om'  of  the  tmcft 
properly,  and  recover  damages  for  the  detention  thereof^  eq< 
liity  would  not  permit  him  to  profit  by  his  own  wrong,  "by 
what  the'  court  below  tehned  **an  active  breach  of  his  trust,'* 
but  would  compel  htm  to  surrender  the  damages  recovered 
by  the  breadi  of  his' trust,  as  well  as  the  possession  wrongfully 
obtained.      '    ' 

» 

So  his  hontJr,  Mr.  Justice  Sawyer,  of  the  United  States  cir^ 
niit  court,  held  in  the  case  referred  to  in  overruling  the  de- 
mnrrer  of  the  defendant.  Stark  ;*  so  Judge  Deady^  United 
States  district  judge  for  the  district  of  Oregon,  held  in  ren- 
dering final  decree  in  the  same  case ;  so  the  court  below  held 
in  this  case.  A  contrary  doctrine  would  leave  a  great  wrong 
to  go  unredressed  for  the  want  of  a  remedy,  and  be  a  reproach 
M'poD.  the  administration  of  justice. 

By  the  Court,  Boisb,  J..: 

From  the  statement  of  tJie  facts,  it  appears  that  Starr, 
being  in  possession  of  the  lots  whidi  have  been  in  contro- 
versy was  dispossessed  by  Stark  by  action  at  law,  main- 
tained by  him  on  his  legal  title  which  he  held  by  a  patent 
from  the  United  States.  In  these  actions  of  ejectment 
Stark  recovered  from  Starr  judgments  for  mesne  profits  and 
costs  and  interest  on  the  same,  in  one  case,  seven  hundred 
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and  fif l^y-eight  dollars  and  fityrt^rfive :  099^  and  in  tbe  other 
two  thousand  three  hundred  and  eighty  dollars  and  seventy-, 
seven  cents; :  These  sums  with  intenest^.  at  the  dat»  of  the 
decree  in  the  circuit  cotirt^  an^onnted  to  the  fsmi  of.  five  thou-, 
sand  four  hundred  and  thirty  •'two  dollars  and  thirty-nine  centa 
atnd  it  is  from  that  portion  of :  the  decree  that  Stark  appeals. 
The  other  portion^  T^hidi  10  fc«  rents  and  profits. received  hy 
Stark  since  he  obtained  ppSBession  under  said  actions  of  eject*^ 
ment,  appellant  has  paid  and  does  not  contest  the  rig^t  of 
respondent  to  it 

As  appears  in  liie  atatemousnt  of  tihe  case^  the  United  States 
supreme  courts  hy  a  decrise  in  equity,  declared  that  Starr 
was  the  equitable  owner  of  tbede  lots  at  the  time  of  tbe 
coinmencemient  of  said  actiona  and  daring  all  the  time  for 
which  Stark  recovered  the  rents  and  profits  from  Starr;  and 
that  duHng  that  time  Starr  was  entitled  to  said  rents  and 
profits. 

This  decree  has  the  effect  to  restrain  the  operation  of 
these  judgments  in  favor  of  or  for  the  benefit  of  Stark  by 
declaring  that  he  still  held  the  land  for  the  use  of  Starr^ 
and  oommandiDg  him  to  execute  the  trust  by  conveying  tft 
Starr  the  legal  title.  The  judgments  of  the  court  in  the 
ejectment  cases  only  established  the  legal  title  in  Stark,  and 
did  not  affect  or  determine  the  status  of  the  equitable  title  at 
that  time.  {Rill  v.  Cooper,  6  Or.  ISl,  and  authorities  there 
cited.) 

A  court  of  equity  does  not  attempt  to  act  upon  a  court  at 
law  itself,  and  does  not  claim  any  supervisory  power  over 
such  court  or  its  judgments.  It  acts  solely  on  the  party  to 
such  judgments^  and  will  enjoin  him  in  a  proper  case  from 
pursuing  any  claim  in  a  court  at  law  over  which  the  courts 
of  equity  have  jurisdiction,  eithei*  concurrent  or  ezclusiveL 
And  where  tbe  party  has  equitable  rights  not  cognizable  in 
a  court  of  law,  which  would  in  a  court  of  equity  have  pre- 
vented such  an  adjudication  as  was  made  in  the  court  of  law, 
the  judgment  will  interpose  no  obstacle  to  redress  in  equity 
since  the  court  of  law  had  no  proper  jurisdiction  of  the  sub- 
ject-matter forming  the  basis  of  redress  in  equitry.  (2  Sto- 
ry's Eq.  Jur.,  sees.  1570,  1571, 1573.) 
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InHnBceda  it  is  conceded  tiiat  the  deciee  of  the  sup^me: 
coart  of  ihe  United  StaMs,  dedariiig  the  r^pondent  to  bave 
been  the  owner  in  eqtdty  at  and  before  the  rendition  oi  the* 
jndgiDieiita  in  ejectments  against  hini;    renders  -  those   judg-. 
menis  inoperati^  aa  far  as  they  affeet  the  title  to  the  land; 
for  the' eqiiitable  title  6i  Starr^  on  which  the  decree  is  based, 
oookl  not  have  availed  Starr  in  defending  aigainst  the  legal 
titte  ina  court  of  law.      And  these  judgments  against,  him 
are  Wfich.  adjudications  as^  Judge  Stoi^  sayS)  '^will  iliterpoae 
no  obstacle  to  redress  in  equity,  sinoe  the  oourt  of  law  has 
no  phyper  jurisdiction  of  the  subjcet-mdtt^r  forming  the  basis 
of  redress  in  courts  of  eqtiity." 

But  it  is  claimed  by  the  appellant  that  the  judgments  for 
mesne  profits,  though  recovered  in  the  actions  of  ejectment,' 
art  not  a  part  of  the  judgment  for  the  possedsion  of  the  land, 
but  separate  judgments  for  damages  for  withholding  the  land, 
which  is  authorized  by  statute  for  convenience  ftnd  to  save 
multiplicity  of  actions  and  costs. 

It  is  true  it  is  a  recovery  not  necessary  to  a  judgment  for 
the  possession  of  the  land,  yet  the  ri^t  of  such  reoovery  for 
damages  which  are  simply  rents  and  profits^  must  depend 
on  the  determination  of  the  right  to  possession  of  the  land. 

If  the  right  to  recover  poflse8si<«i  fails  to  be  established 
by  the  plaintiff  in  ejectment,  then  he  can  not  recover  the 
mesne  profits.  On  the  other  hand,  if  the  plaintiff  estab" 
lished  his  right  to  possession  and  his  judgment  therefor,  he 
has  thereby  established  his  right  to  the  mesne  profits,  and  the 
defendant  in  ejectment  can  not  have  any  available  defense 
thereto,  unless  it  be  that  there  are  none,  or  that  he  has  paid 
the  same.  It  must  follow  as  an  inevitable  conclusion  that  if 
Stark  had  no  just  right  to  the  poesesc^ion  of  these  lots,  he  had 
none  to  the  rents  and  profits  which  he  recovered  in  these 
judgmients.  And  that  being  at  that  time  the  trustee  of  Starr, 
whatever  rents  and  profits  he  did  receive  were  received  for 
Starr,  and  should  be  accounted  for. 

As  Starr  had  no  power  to  interpose  his  equitable  right  to 
the  rents  and  profits  in  his  answer  to  the  actions  of  eject- 
ment, these  judgments  interpose  no  obstacle  to  his  recover- 
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ing  tiidm  fr6m  hifl  trustee  wh6  wrongfally  tnthhol^  thekn. 
When  a  trastee,  hy  virtue  (^  Ms  Iioldii%  ibe  legal  estate, 
takes  the  rents  and  profife>  lie  muBt  a;ei3DUBti.to'  his  cestui  que 
trust,  and  it  maikes  no  difielrenoe  whether  he  takes  them  ixom 
the  cestui  qde  trust  of  «  stranger.  The  question  is  not  how 
he  hecame  possessed  of  the  rents  and  profits^  but  whether, 
when  he  reiseived  theni,  tEej^  belonged  to  the  eestm  qu^  thjoi, 
alid  where  this  relation  of  tirtisi  it  in  oontroviersy  wiih  refer- 
ence to  land,  or  the  r^^tfiB  and  profits  there^,  it  can  duly  be 
settled  in  a  ciotiH^  of  equity,  and  when  that  relation  is  estab* 
lished  in  equity^  and  the  oourt  orders'  an  account  by  the  traa- 
tee,  it  can  reach  all  the  trust  propisilgr  and  its  issues,  azid  in* 
ti&reet  on  the  same^  ^hich  have  opme  into  the  possession  of  the 
trustee.  •  *        '.  ■    ,. 

It  is  clkimed  in  this  case  that  Stark  is  not  a  voluntary 
trustee,  and  has  only  been  made  so  by  a  oonstnictioiD  of  law, 
and  is  liot,  therefore  liable  in  th^  same  degree  as  one  who  has 
voluntarily  assumed  fiduciary  relations  to  his  cestui  que 
trust.  So  far  as  good  faith  is  oonqemed  in  Stark's  proceed- 
iiigs,  it  could  not  affect  the  right  of  Starr  to  have  an  aooount 
for  his  property  wrongfully  wi"diheld,  and  oorJd  only  be  im- 
portant in  considering  whether  or  not  Stork  should  be  called 
on  to  pay  a  sum  in  addition  to  the  real  amount  due,  and  inter- 
est, by  way  of  damages  for  the  wrongful  withholding.  Such 
damages  are  usually  added  by  charging  the  trustee  a  higher 
rate  of  interest,  and  making  rests  in  the  nature  of  compound 
interest  Courts  of  equity  exercise  a  lai^r  discretion  in  ad- 
justing the  rights  of  the  parties  in  such  cases.  Hill  on  Trus- 
t^a,  526.) 

The  amount  of  the  judgments  for  mesne  profits  in  the  ac- 
tions of  ejectment  tCre  the  amount  of  the  rents  and  profits 
which  had  accrued  to  Starr  before  those  actions  were  brought 
and  wrongfully  collected  from  him,  and  there  can  be  no 
question  now,  sinoe  the  decree  giving  the  land  to  Starr, 
but  that  he  should  have  the  same  returned  to  him,  with  in- 
terest 

It  is  claimed  that  whatever  may  be  held,  as  to  these  mesne 
profits,  that  the  costs  in  these  actians  were  not  reeowrered  fay 
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Stark  to  Iiis  use,  and  that  the  same  were  disborsementB  due 
or  paid  to  officers  and  witnesses. 

These  costs  and  disbursements  were  sudi  liabilities  or  ac- 
tual expenses  as  Stark  was  liable  for  or  bad  paid  in  conduct- 
ing these  actions  and  obtaining  these  judgments. 

The  decree  establishes  the  fact  that  these  lots  were  the 
property  of  Starr,  and  it  follows  that  Stark  violated  his  trust 
in  bringing  these  actions,  and  he  ought  not  in  justice  to  com- 
pel  Starr  to  pay  for  this  wrong  of  his.  'In  equity,  more 
strongly  than  at  law,  the  maxim  prevails  that  no  man  shall 
take  advantage  of  his  own  wrong.  Even  at  law,  if  a  disseisor 
aliens  the  land  and  descent  is  lost^  and  afterwards  the  disr 
seisor  acquires  the  land  by  descent  or  purchase,  the  disseisee 
may  enter." 

'The  object  of  equity  is  to  compensate  the  cestui  qus  trust 
and  place  him  in  the  same  situation  as  if  the  trustee  had 
faithfully  performed  his  own  proper  duty."  (Story's  Eq.  Jur., 
sees.  1264,  1278.) 

Stark,  when  acting  in  relation  to  this  trust,  wrongfully 
obtained  this  money  from  his  cestui  que  trust,  and  if  he  is  al- 
lowed to  retain  it  he  will  be  allowed  to  profit  by  his  own 
wrong.  It  is  claimed  that  the  judgments  in  ejectment  are 
not  reversed  but  we  think  as  before  stat^,  that  the  decree 
which  establishes  the  relations  of  the  parties  as  trustee  and 
cestui  que  trust,  although  it  does  not  operate  on  or  annul  the 
judgments,  operates  on  the  parties,  and  thereby  suspends  the 
effect  of  the  judgments  againitt  Starr,  and  only  serves  to  show 
the  extent  and  manner  of  the  wrong  of  Stark  in  dealing  with 
the  trust  property. 

The  decree  of  the  court  below  does  not  award  any  dam- 
ages against  Stark;  it  simply  restores  to  Starr  what  was 
wrongfully  taken  from  him,  with  interest,  and  we  think  it 
should  be  affirmed,  with  costs  and  disbursemjentai 
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7  Or.  17-88,  GBB^NWOOD  ▼.  dUNS. 

Willi. — Whmk  a  Will  i»  Shown  to  have  Boon  Ihily  Executed,  tbe  law' 
presumes  competeney  in  the  testator,  p.  86. 

Cited  .in  ChiisinaB  ▼. '  dirisman,  16  Or.  130>  18  Fae.  7,  applying 
the  rule  in  favor  of  sanity  of  testator. 

'Wdla— t7ndQ«  Inflaexide  Defined  and  Dadneed  f  xom  emtesion  to  pio- 
Tide  for  other  members  of  f itmily,  pp.  26,  87. 

Cited  in  Bmith  t.  Honline>  174  111.  198,  51  N.  £.  231,  mentioimng 
features  indicating  probability  of  undue  influence;  In  re  Holman's 
SatatOi  42  Or.  357,  70  Pae.  813,  to  point  that  disregard  of  those  hj^v-' 
ing  natural  claims  on  testator's  bounty  cannot  invalidate  his  wilL 

Difrtinguished  in  Be  Turner's  Wall,  51  Or.  8,  93  Pac  464,  there  being 
DO  evidence  of  undue  influence.  Cited  in  notes  to  63  Am.  St.  Bep.  93, 
on  insane  delusione';  37  L,  Bb  A.  ^71,  on  what  are  insane  delusions. 

WiUa.-^Tlie  Procnzing  of  the  Oertificata  of  two  physicians  attached 
to  the  will  to  the  effect  that  they  have  examined  testator  and  found 
him  in  good  health  and  sound  mind,  is  a  suspicious  cireiMnstance,  p. 

Distinguished  in  Estate  of  Scott,  1  Cof.  Pro.  Dee.  353,  holding  that 
the  calling  of  experts  to  determine  the  sanity  of  a  testator  before 
making  the  will  casts  no  suspicion  againsl  its  integrity. 

Wills.— Effect  of  Spiritualism  on  VaUdit^  of  Wm  influisnoed  by  it, 
p.  33. 

Cited  in  Steinlniehler  v.  Wempner,  169  Ind.  166,  81  N.  E.  486,  15 
L.  B.  A.,  N.  S.,  673,  to  point  that  spiritual  communicationii  tendiag 
to  influen'ce  testator  are  admisedble  on  question  of  undue  inffuence. 
Cited  in  notes  in  16  L.  B.  A.  678,  on  belief  in  spiritualism,  witch- 
craft, etc.,  as  affecting  capacity  to  make  will  or  deed;  15  L.  B.  A^ 
N.  S.,  675,  on  belief  in  spiritualism  as  affecting  testamentary  capa- 
city. 

(137)  .     . 
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Willflw — Hnxdmi  of  Pztnrlng  xnidm  Inflaanoe  rests  on  partj  aHasiag 
it,  p.  36. 

Cited  in  Be  Pickett's  WiU,  49  Or.  140,  89  Pae.  381,  holding  tbmt 
bnrdcB  of  proof  is  on  proponent  to  prors  teotnmentuy  ei^aeitj  and 
regular  exeention.  Cited  in  notes  to  21  An.  St.  Bep.  98,  on  preiomp- 
tion  of  nndne  indiienoe;  31  An.  St  Bep.  882,  685,  on  nndne  inllnenoe 
as  aifeeting  ralidity  of  wills;  17  L.  B.  A.  494,  on  bnrden  of  proof  of 
testamentary  eapaeitj. 

7  Or.  89-42,  38  An.  Sep.  999,  VATAflOE  T.  BXJQBBSL 

Acoopnt,    Oetttonunt  Balass  Dii^piitaliU  PmsnmpMoa.  Ital  it  ln- 
elades  all  demands  between  tbe  parties  at  the  time  it  is  made,  p.  41. 
Cited  in  Seoggin  t.  Schloath,  25  Or.  384, 16  Pae.  637,  Hojt  ▼.  Clark- 
son,  23  Or.  66,  31  Pae.  199,  and  WilUans  y.  OolT«r,  30  Or.  377,  48  Pae. 
866,  all  approving  the  role. 

TriaL — ^butroetioii  Tending  to  Iffidoad  is  properly  refased,  p.  41. 
Cited  in  State  t.  Beed,  68  Or.  388,  97  Pae,  681,  presuming  prejn- 
diee  from  erroneons  instroetion. 

7  Or.  42-47,  HUBBABD  T.  BUBBABD. 

Wills.— Oo«mt7  Courts  liaifv  BxelnMTO  lorifldietloB  to  tako  proofs 
of  wills,  p.  44. 

Cited  in  Oh  Chow  t.  Broekway,  81  Or.  448,  88  Pae.  887,  holding 
that  first  eonnty  eonrt  assuming  jurisdiction  retains  it  ezelnsiToly. 
Cited  in  note  in  21  Ii.  B.  A.  688,  em  eonelnalTeness  of  probate  as  res 
judicata. 

¥ruia^— Zn  This  State  Probate  In  Oommon  Form  has  been  adopted, 
p.  44. 

Cited  in  Bichardson  y.  Green,  61  Fed.  426,  9  C.  C.  A.  665,  to  illus^ 
trate  mode  of  probate  adopted  in  Oregon. 

Wills.— When  Probate  is  in  Common  Form,  Ex  Parte,  it  may  be 
attacked  directly  and  proponent  must  then  re-probate  it  and  has  the 
burden  of  every  iBsue  throughout  the  proceeding,  p.  44. 

Cited  in  Clark's  Heirs  y.  Ellis,  9  Or.  188,  In  re  John's  Will,  30  Or. 
506,  47  Pae.  345,  36  L.  B.  A.  242,  Malone  y.  Cornelius,  34  Or.  195, 
55  Pae:  587,  and  In  re  Hendenhall's  Will,  43  Or.  547,  73  Pae  1034, 
all  approving  and  applying  the  rule;  Chrisman  y.  Chrisman,  16  Or. 
130,  136,  18  Pae.  7,  10,  holding  that  the  burden  of  proving  sanity, 
when  denied,  rests  on  the  proponent;  Luper  v.  Werts,  19  Or.  126,  127, 
23  Pae.  852,  stating  proof  required  to  entitle  will  to  probate;  In  ro 
Pickett's  Will,  49  Or.  140,  89  Pae.  381,  holding  burden  on  proponent 
to  show  want  of  undue  infiuence;  Bichardson  v.  Green,  61  Fed.  435, 
9  CCA.  565,  concurring  opinion,  to  point  that  judgment  admitting 
will  to  probate  is  conclusive  until  set  aside  on  appeal  or  directly  im- 
peached. 

W111& — Staadacda  of  Testamontary  Capaeity  Stated*  p.  45. 

Cited  in  Ames  v.  Ames,  40  Or.  504,  67  Pae.  741,  enumerating  sev- 
eral tests  of  testamentary  capacity.    Cited  in  notes  to  31  Am.  St. 
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Bep.  685^  686,  on  undiie  inflaence  aifectiiig  validity  of  wills;  27  li.  B.  A.| 
N..  B.,  8,  on  what  is  testamentarj  eapaeitj. 

Wills. — ^Unjust  and  TTnnatnral  Disposition  of  property  does  not  in- 
validate will,  p.  46. 

Cited  in  Be  Holman's  Estate,  42  Or.  857,  70  Pae.  013,  to  point 
that  wishes  of  test&tor  should  be  respected  regardless  of  his  disre- 
gard of  natural  elaims  upon  him;  6  L.  B.  A.,  N.  S.,  203,  on  effect  of 
unnatural  testamentary  disposition  on  question  of  undue  influence. 

Witnesses. — ^Where  Witness  Violates  Bule  excluding  his  presence 
in  court  he  is  not  rendered  incompetent  unless  party  calling  him  was 
in  complicity  with  him,  p.  47. 

Cited  in  O'Bryan  v.  Allen,  95  Mo.  76,  8  S.  W.  227,  and  Holder  v. 
TTnited  States,  150  U.  8.  92,  14  Sup.  Ct.  Bep.  10,  37  L.  ed..  1010,  both 
approving  the  rule;  Commonwealth  v.  Crowley,  168  Mass.  129,  46  N. 
E.  416,  holding  that  permitting  such  witness  to  testify  is  discre- 
tionary. 

7  Or.  47-48,  BEES  T.  BEES. 

I>iTrorce.-^Fower  of  Oonrt  to  IMvlde  Property  is  limited  to  one-third, 
p.  48. 

Cited  in  Benfield  v.  Benfield,  44  Or.  97,  74  Pae.  496,  approving  the 
rule;  Huffman  v.  Huffman,  47  Or.  616,  114  Am.  St.  Bep.  943,  86  Pae. 
594,  holding  statute  measure  of  i>owers  of  court. 

7  Or.  49-64,  S3  Am.  Bep.  698,  and  note,  SMITH  BEOS.  ▼.  WHEEIiEB, 
Sales. — ^Bemedies  of  Seller  on  Pailare  of  Buyer  to  accept  delivery, 
pp.  51-54. 

Approved  and  applied  in  Dwiggins  v.  Clark,  94  Ind.  54,  48  Am.  Bep. 
140,  where  the  buyer  prevented  the  seller  from  making  delivery  of 
tombstone;  Black  Biver  L.  Co.  v.  Warner,  93  Mo.  387,  6  8.  W.  213, 
where  buyer  refused  to  inspect  and  accept  lumber  manufactured  for 
him;  Kinkead  v.  Lynch,  132  Fed.  697,  where  purchaser  refused  to 
accept  manufactured  article;  Ex  parte  Jay,  In  re  Benkhom,  5  Eng.  . 
Bui.  Cas.  97,  not  accessible. 

» 

7  Or.  54-58,  STATE  ▼.  MOY  LOOKE. 

Oontracts. — Question  of  Constmction  and  Effect  is  for  the  court, 
p.  58. 

Cited  in  Christensen  v.  Nelson,  38  Or.  479,  63  Pae.  650,  reaffirming 
the  rule.  Cited  in  notes  in  113  Am.  St.  Bep.  882,  on  proof  of  foreign 
laws  and  their  effect;  25  L.  B.  A.  466,  on  oral  proof  of  foreign  laws. 

7  Or.  68-68,  BTJBOH  ▼.  EABHABT. 

Oonstitntlonal  Law. — ^Whether  Certain  Sources  of  Income  are  suffi- 
cient to  meet  state  expenses  is  a  legislative  question,  p.  67. 

Cited  in  State  v.  Brown,  10  Or.  223,  discussing  power  to  control 
official  acts  by  writ  of  mandamus;  Carr  v.  State,  127  Ind.  209,  22 
Am.  St.  Bep.  624,  26  N.  E.  779,  11  L.  R.  A.  370,  holding  appropriation 
of  state  funds  a  purely  legislative  function.    Cited  in  note  in  14  L. 
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B.  A.,  N.  S.,  520,  on  ralidity  of  vtatnie  ot  OTdihfttiee  authorizing  levy 
of  taxes,  incurring  indebtedness,  or  appropriation  of  monej,  for  twA 
or  more  purposes. 

7  Or.  68^75,  BIBBBIMAN  V.  MOBGAK. 

Habeas  Corpus. — Beview  is  Ooniiiied  to  SnflUlency  of  Writ  or  proeass 
hj  which  prisoner  is  held,  p»  73. 

Cited  in  Be  Howe,  26  Or.  186,  87  Pac.  538,  and  Turner  t.  Conkey, 
182  Ind.  252,  32  Am.  St.  Bep.  251,  31  N.  E.  779,  approving  and  apply- 
ing the  rule;  Winnovich  v.  Emery,  83  Utah,  360,  93  Pac.  994,  eonfin- 
ing  investigation  to  jurisdictional  matters.  Cited  in  notes  to  26  Am. 
St.  Bep.  137,  on  malicious  prosecution  of  criminal  charge;  2  L.  B.  A., 
N.  8.,  935,  942,  as  to  when  action  snfleientlj  at  an  end  to  support 
suit  for  malicious  prosecution. 

7  Or.  76-78»  SMITH  ▼.  HABBia 
This  case  has  not  been  cited. 

7  Or.  78-80,  JffiES  ▼.  BEE& 

Appeal. — ^Notice  may  be  Served  on  the  Party  or  his  attorney  of 
record  residing  in  the  eounty;  when  the  attorney,  resides  without  the 
county  it  must  be  served  on  the  partyi  pp.  79,  80. 

Cited  in  Poppleton.y.  Nelson,  10  Or.  439,  Shirley  t.  Burch,  16  Or. 
5,  6,  18  Pac.  346,  Butler  v.  Smith,  20  Or.  129,  25  Pac.  381,  Lewis  ft 
Dryden  Printing  Co.  v.  Beeves,  26  Or.  448,  88  Pac.  622,  and  Bennett 
V.  Minott,  28  Or.  348,  89  Pac.  997,  all  approving  the  rule. 

7  Or.  80-83,  STATE  v.  MXJNDS. 

Costs  and  DiBbursemMits  must  be  Taxed  and  Entered  within  a  rea- 
sonable time  and  before  the  commencement  of  the  next  ensuing  term 
of  court,  p.  83. 

Distinguished  in  Bichardson  v.  Orth,  40  Or.  268,  69  Pac.  455,  under 
rules  of  court. 

7  Or.  88-86,  33  Am.  Bep.  703,  HEILNEB  v.  UNION  COUNTY. 

County. — Notice  of  Defect  in  .Bridge  is  prerequisite  to  county  liabil- 
ity, p.  85. 

Cited  in  Eastman  v.  County  of  Clackamas,  32  Fed.  35,  12  Saw. 
613,  holding  that  notice  to  a  supervisor  is  notice  to  the  county.  Cited 
in  note  in  39  L.  B.  A.  53,  on  liabilities  of  counties  for  torts  and 
negligence. 

Negligence. — Complaint  most  Allege  the  Facts  Constituting,  p.  86. 

Cited  in  Woodward  v.  Oregon  etc.  Co.,  18  Or.  296,  22  Pac.  1079, 
reaffirming  the  rule  J  Bice  v.  Wallowa  County,  46  Or.  576,  81  Pac. 
358,  holding  complaint  sufficient  after  verdict  where  it  set  out  rotten 
and  defective  condition  of  bridge.  Cited  in  notes  in  59  L.  B.  A.  251, 
on  sufficiency  of  general  allegations  of  negligence;  21  L.  B.  A.,  N.  8.^ 
43,  on  Sufficiency  of  allegation  of  facts  in  regard  to  defect  in  street 
or  highway,  in  damage  suit  against  municipality. 
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7  Or.  87-106,  WILSON  ▼.  McEWAN.  •  / 

Adyerae  Poesesslon  must  be  Actaal  and  Accompanied  by  some  vis- 
ible and  notorioas  act,  rach  as  inclosing,  enltiyating  or  improying, 
p.  107. 

Cited  in  Willamette  Beal  Estate  Go.  ▼.  Hendriz,  28  Or.  497,  52  Am. 
St.  Bep.  800,  42  Pae.  517,  holding  that  oceupaney  of  one  of  Beyeral 
known  tracts  is  not  a  constrnetiye  occupancy  of  all;  Wheeler  ▼.  Tay- 
lor, 32  Or.  436,  67  Am.  8t.  Bep.  540,  52  Pac.  187,  holding  that  actual 
occnpaney  of  a  farm  it  not  eonstmctive  possession  of  a  wood  lot  ad* 
joining  it;  Catling  ▼.  Lane,  17  Neb.  83,  22  N.  W.  454,  holding  that 
one  entering  withont  color  of  title  is  restricted  to  land  actnally  ocen- 
pied.  Cited  in  notes  to  28  Am.  St.' Bep.  162,  on  adverse  possession; 
125  Am.  St.  Bep.  306,  on  possession  of  part  as  possession  of  whole; 
15  L.  B.  A.|  N!  S.,  1109,  on  necessity  of  color  of  title,  not  expressly 
made  a  condition  by  statute,  in  adverse  possession. 

Estoppel. — Oovenantg  of  Warranty  Estop  Grantor  from  claiming 
title  in  himself,  p.  108. 

Cited  in  Hyde  v.  Holland,  18  Or.  333,  22  Pae.  1105,  to  point  that 
estoppel  of  grantor  passes  title  as  effectually  as  a  grant;  Gardner  v. 
Wright,  49  Or.  624,  91  Pac,  292,  to  point  that  deed  estops  grantor  to 
assert  after-acquired  title;  Doe  d.  Christmas  v.  Oliver,  1  Eng.>  Bui. 
Cas.  497,  not  accessible. 

Distinguished  in  Salem  Imp.  Co.  v.  McCourt,  26  Or.  104,  41  Pae. 
1107,  holding  that  estoppel  cannot  be  invoked  against  the  state  based 
on  unauthorized  act  of  officer. 

7  Or.  108-110,  BENTLET  V.  JONE& 

This  caae  has  not  been  cited. 

7  Or.  110-115,  33  Am.  Bep.  705,  STEEPLES  ▼.  NEWTON. 

Contracts. — Bi£^t  to  Becover  Beasonable  Talne  of  services  tinder 
special  contract  not  performed,  p.  114. 

Cited  in  Todd  v.  Huntington,  18  Or.  10^  4  Pac.  205,  and  Gove  v. 
Island  City  etc.  Co.,  19  Or.  369,  24  Pac.  523,  approving  and  applying 
the  rule.  Cited  in  notes'  to  59  Am.  St.*  Bep.  284,  291,  on  complete 
performance  as  essential  to  cause  of  action  on  entire  contract;  ^5 
Am.  Rep.  477,  on  extent  of  recovery  on  partial  performance  of  con- 
tract; 73  Am.  Dec.  774,  on  practice  upon  impeaching  witnesses;  24 
L.  R.  A.  234,  on  effect  of  part  perfotmanco  of  contract  for  services; 
14  L.  B.  A.,  N.  S.,  707,  on  evidence  of  specific  instances  to  prove  char- 
acter. 

7  Or.  115-180,  HANNAH  ▼.  SHTBTiKT. 

This-  case  has  not  been  cited. 

7  Or.  130-133,  EUNEY  ▼.  BEA. 

Mechanic's  Lien.— Description  of  Property  tn  Nottee  should  be  m 
eertain  and  definite  as  in  a  deed  or  mortgage,  p.  133. 

Miscited  in  Siliiman  v.  Qammage,  55  Tex.  371|  not  in  point. 
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7  Or.  lSS-137,  BIOE  ▼.  FAUIfEB. 
This  ease  has  not  been  eitecL 

7  Or.  1S7-U1,  STATE  ▼.  ZINGSEli. 

AppeaL—Witboiit  Flllog  Notice  and  Transcript  the  appellate  court 
obtains  no  jurisdiction^  p.  140. 

Cited  in  PeUer  t.  FeUer,  40  Or.  77,  M  Pac  470,  to  point  that  eir- 
cuit  court  obtains  jurisdiction  of  appeal  only  by  filing  of  transcript; 
Taylor  t.  Lapham,  41  Or.  480,  69  Pac  439,  to  point  that  filing  of 
notice  is  as  essential  as  its  service* 

7  Or.  141-148,  STATE  ▼.  O'NEII.. 

OrlxnlnaL — ^Lien  for  Ooeta  of  ProsecatioiL  does  not  attach  to  home- 
stead before  issue  of  patent,  pp.  142,  143. 

Cited  in  Adams  ▼.  Church,  42  Or.  272,  95  Am.  St.  Bep.  740,  70  Pac. 
1037,  59  L.  B.  A.  782,  holding  pre-emption  claim  exempt  from  seizure 
for  debt  constructed  prior  to  issue  of  certificate;  Flanagan  ▼.  Forsythe, 

6  OkL  229,  50  Pac.  153,  extending  exemption  to  liability  growing  out 
of  a  tort;  Leman  v.  Ohipman,  82  Neb.  395,  117  N.  W.  886,  to  point 
that  "debt"  in  exemption  statute  includes  all  kinds  of  claims. 

Disapproved  in  Brun  v.  Mann,  151  Fed.  157,  80  C.  C.  A.  513,  12 
L.  B.  A.,  N.  S.,  154,  holding  homestead  not  exempt  from  liability  for 
tort  previously  incurred. 

7  Or.  148-149,  DOSCHEB  ▼.  BLAOKISTON. 

Cited  in  note  to  54  Am.  Dec.  588,  on  title  by  accession. 

7  Or.  149-156,  EDWARDS  Y.  FEBKIK8. 

AppeaL — Voluntary  Payment  of  Judgment  does  not  bar  right,  p. 
155. 

Cited  in  Woodward  t.  State,  58  Neb.  600,  79  N.  W.  165,  holding 
mere  payment  of  costs  no  waiver  of  right  to  appeal;  Manning  v. 
Poling,  114  Iowa,  28,  86  N.  W.  30,  holding  that  a  payment  voluntarily 
made  cannot  be  recovered. 

Distinguished  in  Moores  v.  Moores,  36  Or.  263,  69  Pac  328,  dis- 
missing appeal  for  want  of  controversy. 

Landlord  and  Tenants— -Lease  for  Term  of  Tears  is  a  chattel  interest, 

p.  155. 

Cited  in  Eadie  v.  Chambers,  172  Fed.  78,  96  C.  C.  A.  561,  quotinlg 
the  rule  approvingly. 

Landlord  and  Tenant.— Bi^^t  of  Incoming  Tenant  to  growing  crops, 
p.  156. 

Cited  in  Meffert  ▼.  Dyer,  107  Mo.  App.  465,  81  S.  W.  644,  holding 
that  tenant  entering  with  notice  of  outgoing  tenant's  right  to  har- 
vested corn  has  no  right  to  it. 

7  Or.  156-161,  TBIBOTT  ▼.  STBOWBBIDaE. 

Bef erence. — ^In  Actions  at  Law  Court  may  Bef er  Causes  involvinf 
long  accounts  without  consent  of  parties,  p.  15S> 


148  KOTB8  ON  OBBGON  BEPOBXa         7  Or.  161-210 

Cited  in  HeI>oxLald  ▼.  American  ete.  Co.,  17  Or.  634,  21  Pac.  886, 
Trammer  v.  Konrad,  32  Or.  56,  51  Pac.  447,  and  Salem  Light  etc  Go. 
T.  Anson,  41  Or.  566,  69  Pac.  676,  all  approving  the  rnle;  Fleischner 
▼.  Citizens'  Beal  Estate  ete.  Co.,  26  Or.  131, 35  Pac.  177,  denying  right  to 
jury  trial  in  equity  case;  Baymond  y.  Elavel,  27  Or.  230,  40  Pac.  161, 
to  the  same  effect;  Salamon  v.  Cress,  22  Or.  169,  29  Pac.  441,  15  L. 
B.  A.  614,  upholding  eonrt's  right  to  assess  damages  in  tort  action; 
Templeton  v.  Linn  County,  22  Or.  828,  29  Pac.  800,  15  L.  B.  A.  730, 
dissenting  opinion,  majority  protecting  remedies  existing  at  time  of 
adoption  of  constitution.  Cited  in  notes  to  7$^  Am.  Bee.  209,  on  power 
to  refer  action;  13  L.  B.  A.,  N.  S.,  147,  on  constitutionality  of  com- 
pulsory reference  in  actions  at  law;  25  L.  B.  A.  68,  69,  on  compulsory 
reference  as  denial  of  right  to  jury  trial;  43  L.  B.  A*  40,  on  number 
and  agreement  of  jurors  necessary  to  valid  verdict. 

Contracts.— Becovery  of  BeasonaUe  ValnA  of  Work  performed  un- 
der special  contract  not  completed,  p.  160. 

Cited  in  Steeples  v.  Newton,  7  Or.  118,  88  Am.  Bep.  705,  Todd  v. 
Huntington,  13  Or.  10,  4  Pac.  295,  and  State  v.  Sterritt,  19  Or.  370^ 
24  Pac.  528,  all  approving  and  applying  the  rale. 

7  Or.  161-186,  WALKEB  T.  CK>UMMITH. 

Principal  luid  Surety^— Failure  to  Comply  With  Conditions  discharges 
surety,  p.  188. 

Cited  in  Ihirrell  v.  Farwell,  88  Tex.  107,  30  8.  W.  542,  applying  the 
rale. 

Principal  and  Surety.— JBactension  of  Time  Discharges  Surety,  pp. 

180-183. 

Cited  in  Hoffman  v.  Habighorqt,  49  Or.  393,  89  Pac  957,  approving 
the  rule. 

Mortgagesw— Attorneys'  Fees  on  Foceclosnre  were  allowed  to  the 
tune  of  two  thousand  Ave  hundred  dollars,  p.  180. 

Disapproved  in  Buras  v.  Scoggin,  16  Fed.  737,  9  Saw.  73,  holding 
such  fee  exorbitant.  Cited  in  note  to  78  Am.  Dec«  SZ,  on  personal 
liability  of  grantee  to  pay  off  prior  mortgage* 

7  Or.  18&-210,  STATE  ▼.  BBOWK. 

Homicide. — ^Indictment  for  Murder  in  First  Degree  held  sufficient, 
pp.  196-198. 

Cited  in  State  v.  Ah  Lee,  18  Or.  542,  23  Pac.  425,  State  v.  Wool- 
ridge,  45  Or.  394,  78  Pac.  385,  State  v.  Ghiglielmo,  46  Or.  253,  79  Pac 
579,  69  L.  B.  A.  466,  and  United  States  v.  Clark,  46  Fed.  640,  all  ap- 
proving indictment  following  form  given  in  appendix;  People  v. 
O'Callaghan,  2  Idaho,  146,  9  Pac.  416,  holding  that  indictment  for 
murder  in  first  degree  must  be  substantially  in  language  of  statute 
defining  that  degree.  Cited  in  notes  in  IS  Am.  Dec.  786,  on  statutory 
division  of  murder  into  degrees;  28  L.  B.  A«  395,  on  limitation  of 
general  by  specific  allegations  in 'indictment. 
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Hamlcide. — ^Wheii  Crime  Takes  Place  In  tbe  OemmiflBioft  of  robbery, 
purpose  to  kill  need  not  be  shown  to  make  it  murder  in  first  degree, 
p.  198. 

Cited  in  Bhea  ▼.  State,  63  Neb.  480,  68  N.  W.  795,  reaffirming  the 
rule;  State  t.  Ellsworth,  80  Or.  158,  47  Pac.  202,  stating  degree  of 
homicide  when  committed  by  poisoning;  Morgan  t.  State,  51  Neb.  693, 
71  N.  W.  794,  sustaining  conviction  for  murder  committed  in  the  per- 
petration of  rape.  Cited  in  note  in  68  L.  B.  A.  356,  358,  369,  on  homi- 
side  in  commission  of  unlawful  act. 

Jniy. — Overruling  of  OliaUeiigo  is  Discretionary,  p.  199. 

Cited  in  Southern  Pac.  Co.  v.  Banh,  49  J*ed.  700,  1  0.  C.  A.  416,  ap- 
provingly. 

Homlcide.--Instniction8  Set  Forth  and  IWteld,  pp.  203^207. 

Cited  in  State  v.  Johnson,  7  Or.  211,  approving  instructions  given  in 
instance  case. 

Homicide. — ^When  Bobbery  is  Completed  Within  Meaning  of  law 
making  homicide  in  opmmission  of  Tobbery  murder  in  ^t  degree, 
pw  209. 

Cited  in  Conrad  v.  State,  75  Ohio  St.  70,  73, 84, 78  N.  E.  959, 961, 963, 

6  L.  B.  A.,  N.  S.,  1154,  in  main  and  dissenting  opinion  applying  the 
rule  in  a  similar  case;  State  v.  Ward,  19  Nev.  309,  10  Pac.  141,  in 
quoting  another  case  discussing  duration  of  conspiracy  to  steaL 

Statntes. — ^Penal  Statute  is  Oonstmed  According  to  fair  import  and 
not  strictly  as  at  common  law,  p.  209« 
Cited  in  State  v.  Dunn,  53  Or.  308,  99  Pac.  280,  reaffirming  the  mle. 

7  Or.  210-212,  STATE  ▼.  JOHNSON. 

Conspiracy. — ^AU  Persons  Associated  are  Besponslble  for  crime  com- 
mitted by  either  in  furtherance  of  common  object,  p.  211. 

Cited  in  State  v.  Bishop,  131  N.  C.  759,  42  S.  E.  845,  dissenting 
opinion,  majority  reversing  conviction.  Cited  in  note  in  68  L.  B.  A. 
194,  209,  on  homicide  in  carrying  out  unlawful  conspiracy. 

Homicide. — ^Killing  One  Person  While  Attempting  to  kin  another 
Is  guilt  of  same  degree  as  if  person  intended  had  been  killed,  p.  212. 

Cited  in  State  v.  Smith,  4%  Or.  117,  71  Pac.  976,  approving  the  rule. 
Cited  in  note  in  63  L.  B.  A.  660,  on  homicide  by  unlawful  act  aimed 
at  another. 

7  Or.  212-222,  DE  LASHMUTT  ▼.  EVEBSON. 

Equity. — ^Effect  of  Verdict  in  Equity  Case,  pp.  218-220. 

Cited  in  McKlnley  Creek  Mining  Co.  v.  Alaska  United  ICin.  Co., 
183  U.  S.  569,  22  Sup.  Ct.  Bep.  84,  46  L.  ed.  334,  21  Morr.  Min.  Bep. 
730,  to  point  that  error  cannot  be  based  upon  instructions  given  or 
refused  In  equity. 

7  Or.  222-227,  SWEOLB  ▼.  WEI>LS. 

Equity. — ^Blght  to  Submit  Issues  to  Jury  and  effeet  of  verdict,  pp. 
225,  226. 

Cited  in  De  Lashmutt  V.  Everson,  7  Or.  218,  220,  approving  and  ap- 
plying the  rule;  McKinley  Creek  Mining  Co.  v.  Alaska  ete.  Min.  Co., 
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iiaS.'IT/  8.'  560,  .22  Sup.  Ct^  Bep.  84,  46  li.  ed.  334,  21  Iforr.  Mixi.  Bep. 
730,  to. point  that  error  eanaot  be  based  upon  instructions  given  or- 
refnsed  in  equity. 

Bills  and  Notes.— Agent  Who  lias  not  Possession  of  note  has  no 
presmnptiv.e  'authority  to  eollett,  pi  2^7*.        • 

Cited  in  McLeod  v.  Despain,  49  Or.  553,  565,  566,  124  Am.  6't.  Bep. 
1066,  92  Pac.  498,  1092,  19  L..B.  A.,  N.  S.,  276,  stating  duty  of  debtor, 
to  see,  that  payment  reaches  creditor.    Cited  in  note  in  23  L,  H.  A., 
N,  8.,  416,  on  effect  of  agent's  nonpOssession  of  security  upon  ques-t, 
tion  of  authority  to  re_eeive.  p^tyn^ent. 

7  Or.  228^32,  88  Am.  Bep.  708,  TBtTUjINOEB  ▼.  XOFOSD. 

Paymeat.— Bnle  Ctoveratng  Apjflication  of  Payments  Stated,  p.  ^30. 

Cited  in  Anderson  v.  Griffith,  51  Or.  120,  93  Pac.  936,  reaffirming  the 
rule;  Bond  v.  Armstrong,  88  Ind.  69,  stating  rule  when  neither  party 
malLOs  specific  application^  Cited  in  notes  to  47  Am.  St.  Bep.  789;  3.5 
Am.  St.  Bep.  438;  96  Am.  St.  Bep.  47,  55,  on  application  of  payments.' 

Mechanics'  Liens. — ^Taking  Mortgage  Waive?  Lien,  p.'  231. 

Cited  in  Willison  ▼.  Douglass,  66  Md.  102,  6  Atl.  532,  reaMrming  thb' 
nil€^;  Crane  ▼.  Bnney,  26  Fed.  17,  in  stating  contentions  of  counsel,  not 
in  point. 

Distinguished  in  Howe  v.  Kindred,  42  Minn.  43?-,  44  N.  W.  313,  on 
the  facts.  Cited  in  notes  to  41  Am.  Dec.  223,  on  waiver  of  mechanic's 
lien;^  41  Am.  St.  Bep.  764,  on  waiver'  of  mechanics'  liens  by  taking 
notes  on  other  securities. 

7  Off.  2a£r237,  :BfcOOBMXOE  ▼.  BI>AN0HABI>.     . 

Limitation  of  Actions. — ^Tlme  Begins  to  Bun  Against  Debt  created 
in  another  state  when  the  action  accrued  there,  and  not  when  the 
debtor  arrived  here,  p.  236. 

Cited  in  Crane  v.  Jones,  24  Or.  430,  83  Pac.  869,  21  L.  B.  A.  493, 
Van  Santvoord  v.  Boethler,  35  Or.  252,  76  Am.  St.  Bep.  472,  57-Pac. 
628,  and  Murray  v.  Farrell,  8  Alaska,  362,  approving  the  rule;  West 
V.  Theis,  15  Idaho,  172,  128  Am.  St.  Bep.  58,  96  Pac.  933,  17  Jm  B.  A., 
N.  S.,  472,  construing  limitation  laws  of  Idaho. 

Distinguished  in  Bhoton  v.  Mendenhall,  17  Or.  204,  20  Pac.  51, 
where  defendant  was  not  out  of  the  state  when  the  cause  accrued; 
Chevrier  v.  Bobert,  6  Mont.  323,  12  P^c.  704,  holding  that  a  Canada 
debt  barred  by  residence  in  Nevada  is  not  barred  in  Montana,  where 
debtor  subsequently  resides. 

7  Or.  237-261^  STATE  ▼•  AH  LEB. 

Homicide^— Admission  of  Dying  Declarations  la  Discretionazy,  p^ 
253. 

Cited  in  St«te  v.  Poller,  52  Or.  47,  9(^  Pae,  458,  approving  the  rule. 
Cited  in  note  in  56  L.  B.  A.  436,  on  dying  declarations  as  evidence. 

7  Or.  259-267,  80HUTZ  Y.  DAUiBS  MHJTABT  BD.  GO. 
.  TnxnpUces.— Duty  of  Builder  of  Mllitaxy  Boad  under  congressional 
grant,  p.  263. 

Or.  NotM— 10 
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Cited  in  United  States  ▼.  Dalles  Military  Boad  Co.,  40  Fed.  US, 
119,  reviewing  the  decision  and  distinguishing  it  on  the  facts. 

7  Or.  267-276,  DOBBIS  ▼.  SMITH: 

Cited  in  note  to  37  Am.  Dee.  Id0|  on  power  of  municipality  to  grade 
or  regrade  streets. 

7  Or.  277-285,  PABEEB  ▼.  MONTETTH. 

SediictioxL — Ck)mplaint  Herein  Sufficiently  Alleges  that  girl  is 
daughter  of  plaintiff,  p.  282. 

Cited  in  Lee  y.  Cooley,  13  Or.  434,  11  Pae.  71,  holding  that  com- 
plaint stating  girPs  age  at  sixteen  sufficiently  shows  that  she  was 
under  twenty-one.  Cited  in  note  to  44  Anu  Dee.  170,  on  requisites 
to  right  of  action  for  seduction.  « 

SednctioiL — ^Flight  of  Defendant  is  Evidence  of  Onllt,  p.  2S3. 

C&ted  in  Heneky  y.  Smith,  10  Or.  356,  45  Am.  B^.  143,  ad- 
mitting  evidence  of  acts  tending  to  show  defendant's  consciousness 
of  liability  for  assault.  Cited  in  note  to  44  Am.  Dec.  175,  176,  on 
evidence  in  action  for  seduction. 

Seduction.— Promise  of  Marriage  as  Indnoement  is  sufficient  to  con- 
stitute, p.  283. 

Cited  in  State  y.  Thornton,  106  Mo.  652,  18  S.  W.  845,  approving 
and  applying  the  rule;  Patterson  v.  Hayden,  17  Or.  243,  11  Am.  St. 
Hep.  822,  21  Pac.  131,  3  L.  B.  A.  529,  holding  that  criminal  indulgence 
with  a  woman  who  was  leading  a  lewd  life  is  not  seduction. 

Appeal. — ^Beview  of  Qaestions  of  Fact,  pp.  284,  285. 

Cited  in  Thomas  v.  Bowen,  29  Or.  262,  45  Pac  769,  approving  the 
rule. 

7  Or.  285-301,  BBOWN  ▼.  BBOWN. 

Ohaxitles. — ^Trost  for  Oharitahlo  Use  is  not  Subject  to  same  limita- 
tions as  those  of  private  nature,  p.  297. 

Cited  in  Be  John's  Will,  30  Or.  523,  47  Pac.  351,  36  L.  B.  A.  242, 
to  point  that  trustees  may  be  appointed  to  administer  a  charity 
without  provision  for  perpetual  succession;  Baley  v.  Umatilla  Co., 
15  Or.  178,  3  Am.  St.  Bep.  142,  13  Pac.  893,  to  point  that  public  cor- 
poration may  take  and  hold  property  in  trust  for  a  charitafaio  use. 
Cited  in  note  in  14  L.  B.  A.,  N.  8.,  140,  on  enforcement  of  general 
bequest  for  charity  or  religion. 

Courts.— Jurisdiction  of  Probate  Court,  p.  299. 

Cited  in  Bichardson  v.  Green,  61  Fed.  426,  9  C.  0.  A.  565,  to  point 
that  probated  will  may  be  attacked  by  anyone  interested. 

Explained  in  Clark's  Heirs  v.  Ellis,  9  Or.  181,  holding  that  county 
court  has  jurisdiction  to  annul  a  will.  Cited  in  note  in  21  L.  B.  A. 
152,  on  validity  of  acts  under  letters  testamentary  or  of  administra- 
tion afterward  revoked  or  held  invalid. 

7  Or.  302-^15,  BBOWN  ▼.  LOBD. 

Specific  Performance.— Terms  of  Contract  most  be  SzpUclt  and  eer^ 
tain,  p.  310. 
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Cated  in  Wagonblast  ▼.  Whitney,  12  Or.  89,  6  Pac.  402,  Knight  t. 
Alexander,  42  Or.  524,  71  Pae.  658,  and  Kirkpatrick  v.  Pettis,  127 
Iowa,  612,  103  N.  W.  957,  all  approving  and  applying  the  rule. 

Statute  of  Frauds. — Change  of  Possession  of  Ijaud  necessary  to  take 
ease  ont  of  operation  of  statute  as  performance  or  part  performance, 
pp.  811-314. 

Cited  in  Lake  Erie  etc.  B.  Oo.  ▼.  Michigan  Cent.  B.  Co.,  86  Fed. 
845,  approving  the  mle;  Boberts  v.  Templeton,  48  Or.  68,  80  Pac. 
482,  8  L.  B.  A«,  N.  8.,  790,  possession  mnst  have  been  taken  under 
the  agreement  alleged;  Cooper  v.  Thomason,  30  Or.  175,  45  Pac.  299, 
to  point  that  part  performance  takes  case  out  of  statute.  Cited  in 
notes  in  8  L.  B.  A.,  N.  S.,  872,  on  possession  as  ground  for  specific 
performance  of  parol  gift  of^  or  eontract  to  convey,  realty;  8  L.  B. 
A.,  N.  8.,  813,  814,  on  taking  possession  of  realty  as  part  perform- 
ance to  satisfy  statute  of  frauds;  49  Am.  Dec  252,  on  liability  for 
injuries  by  trespassing  animals. 

7  Or.  815-820,  BBNBHAW  ▼.  TA7LOB. 

Mortgages.— Mortgagor  Owns  thft  Fee  flabject  to  the  lien  of  the 
mortgagee,  p.  821. 

Cited  in  Deknm  T.  Multnomah,  88  Or.  256,  63  Pae.  496,  approving 
the  rule. 

M6rtgage^.— Mortgagee  in  Poasession  is  Estopped  to  deny  lawful- 
ness of  his  possession,  p.  325. 

Cited  in  Grady  v.  Newman,  1  Ind.  Ter.  625|  48  S.  W.  756,  apply- 
ing the  role  to  an  assignee  of  the  mortgagee. 

7  Or.  326-328»  LOUIS  ▼.  BBOWJX  9t  00. 

Damagee.—StipiUAttoii  Liquidating  Bamages  is  binding  on  the 
parties,  p.  328. 

Cited  in  Jackson  ▼.  Hunt,  76  Yt.  286,  56  Atl.  1011,  approving  and 
applying  the  rule.  Cited  in  notes  to  108  Am.  St.  Bep.  59,  on  agree- 
ments purporting  to  liquidate  damages;  4  L.  B.  A.,  N.  3.,  756,  on 
effect  of  provision  for  forfeiture  of  sums  'psid  or  retained  under 
executory  contract  to  prevent  recovery  of  other  damages  after  breach. 

7  Or.  829-837,  LADD  ▼.  0ABT1K7BIGHT. 

Corporations.— Ludlvidual  Liability  of  StocUiolder  is  limited  to 
amount  of  this  debt,  p.  833. 

Cited  in  Bunn's  Appeal,  105  Pa.  71,  51  Am.  Bep.  166,  Hardy  v. 
Norfolk  Mfg.  Co.,  80  Va.  416,  and  Patterson  v.  Lynde,  106  U.  8. 
520,  1  Sup.  Ct.  Bep.  432,  27  L.  ed.  266,  all  approving  the  rule; 
Macbeth  v.  Banfield,  45  Or.  564,  160  Am.  St.  Bep.  670,  78  Pac.  696, 
holding  stockholder  liable  for  difference  between  value  of  property 
traded  for  stock  and  actual  velnie  of  stock;  Turner  Broe.  v.  Alabama 
Min.  etc.  Co.,  25  HI.  App.  150,  holding  that  subscriber  is  not  a 
trustee  for  corporate  creditors.  Cited  in  notes  to  43  Am.  Bee.  699, 
702,  on  liability  of  stockholders  for  corporate  debts;  99  Am.  Dec. 
484,  stockholders'  liability  for  corporate  debtsj  8  Am.  St.  Bep.  838, 
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855,  on  liability  of  stockholders  for  corporate  debts;  47  L.  B.  A.  ^8, 
on  effect  of  transfer  of  stock  upon  liability  lor  unpaid  subscription. 

Corporations. — Complaint  Seeking  to  Enforce  Btocklioldev'B  liability 
.must  allege  demand  or  call  by  directors,  p.  334. 

Distinguished  in  Faull  v.  Alaska  Gold  &  Silyer  Min.  Co.,  14  Fed. 
659,  8  Saw.  420,  holding  a  due  and  unpaid  call  or  assessment  a  debt, 
colleetable  by  a  judgment  creditor  of  the  <5orporation  by  garnishment. 

Corporations. — ^Before  Creditor  can  Proceed  to  Enforce  individual 
liability  of  stockholder  he  must  exhaust  his  remedy  against  the  cor- 
poration, p.  335. 

Cited  in  Powell  ▼..  Oregonian  By.  Co.,  38  Fed.  187,  13  Saw.  543, 
and  Hazlett  ▼.  Woodhead,  27  B.  I.  512,  63  Atl.  954,  both  approving 
the  rule;  Hawkins  v.  Donnerberg,  40  Or.  103,  66  Pac  6d3,  stating 
when  cause  of  action  accrues  on  stockliolder's  liability  for  unpaid 
subscription.  .  , 

Distinguished  in  Hodges  ▼.  Silver  Hill  Min.  Co.,  9  Or.  202,  holding 
that  where  corporation  is  shown  to  be  insolvent  judgment  against 
it  is  not  a  condition  precedent  to  suit  against  stockholder.  Cited  in 
note  in  23-*Ii.  B.  A.,  N.  &,  4,  on  eonditiona  precedent  to  equitable 
remedies  of  creditors. 

Corporations,— Indlvidqal  IdablUty  of  Stoekholder  can  only  be  en- 
forced in  suit  in  equity,  pp.  335-337. 

Cited  in  Hodges  v.  Silrer  Hill  Min.  Co.,  9  Or.  204,  Patterson  v. 
Lynde,  112  HI.  208,  and  Van  Pelt  v.  Gardner,  54  Neb.  710,  75  N.  -W. 
877,  all  approving  the  rule. 

Explained  in  Brundage  v.  Monumental  ete.  Co.,  12  Or.  324,  826, 
7  Pac.  315,  316,  holding  that  the  rule  does  not  preclude  the  right 
to  proceed  against  one  or  more  delinquent  stockholders. 

Distinguished  in  Aldrieh  ▼.  Anchor  Coal  ete.  Co.,  24  Or.  89,  41 
Am.  St.  Bep.  831,  32  Pac.  759,  where  suit  wse  to  enforce  ordinary 
contract  liability  not  secondary  statutory  liability  as  stockholder. 

7  Or.  337-346^  MINTO  ▼.  DZSLANET. 
Water^.—Biparian  Owner  on  Navigable  Blver  takes  to  water  edge^ 

not  to  meander  line,  p.  342. 

Cited  in  Weiss  v.  Oregon  etc.  Co.,  18  Or.  497,  11  Pac.  255,  French 
Live  Stock  Co.  v.  Springer,  35  Or.  319,  58  Pac.  104,  Johnson  v, 
Tomlinson,  41  Or,  200,  68  Pac.  407,  State  v.  Portland  General  Elec- 
tric Co.,  52  Or.  533,  98  Pac.  162,  all  approving  and  applying  the  rule; 
Moore  v.  Willamette  Transportation  etc.  Co.,  7  Or.  356,  holding  that 
rocks  lying  above  tide  water  on  shore  belong  to  riparian  owner; 
Lewis  V.  City  of  Portland,  25  Or.  181,  42  Am.  St-  Bep.  772,  35  Pac 
261,  22  L.  B.  A.  736,  upholding  rjights  of  riparian  owners  who  have 
built  wharfs  on  banks  of  navigable  rivers;  f^Ier  v.  Shedd,  161  111. 
475,  52  Am.  St.  Bep.  380,  44  N.  E.  290,  33  U  B.  A.  146,.  to  point 
that  grant  of  land  bordering  on  a  river  does  not  run  to  meander 
line  but  includes  right  to  accretions  and  islands;  Backus  v.  City  of 
Detroit,  49  Mich.  114,  43  Am.  Bep.  447,  13  N.  W.  382,  holding  that 
city  has  the  right  to  build  a  wharf  where  a  street  abuts  a  navigable 
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river;  BUv^' ;▼.!  Bowlb j,  152  U  8'  86,  U  Sup.  Ct.  Bei>.  548,  88  L. 
ed.  344,  holding  tbat  the  rights  of  ripaiiaxt  owners  on  navigable 
streams  is'  govBrned  hy  tie'  laws  of  tie  toTsral  states.  Cited  in 
notes  to  33  Am.  Dec.  277,  on  alluvion;  35  Am.  St.  Bep.  308,  .on.  accre* 
tion  and  allnvipn;  27  Am.  St.:  ^ep.  59,  eiL  waters  as  boundary  lines; 

42  L.  B.  A.  510,  on  effect  of  bounding  grant  on  river  or  tide  water. 

".•'■■■  '  ' 

7  Or.  346-355,  BABB  ▼.  MITCBJSJJU.  ^ 
Bills  aad:  N€tes.-!-Iiulanflr  Bsf  ore  JMivery  is  liable  as  •  maker,  pp. 

354,355. 

Cited  in  D.  M.  Osborne  ete.  Co.  v.  Hubbard,  20  Or.  321,  322,  25 
Pae.  :^22,.  11  L.  B.  A.  833,  reaffirming  the  role;  Peering  v.  Crei^hton, 
19  Or.  120,  20  Am.  St.  Bep.  800,  24  Pac.  199,  holding  that  iudorser 
before'  delivery  is  prima  faoie  a  seeond  indorser  but  may  be  shown 
by  parol  to  be  a  ecfmaker;  Macdonald  v.  Whitfield,  4  £ng.  Bal. 
Gas.  550v  not  accessible.  Cited  in  notes  to  97  Am.  St.  Bep.  985,  on 
liability  of  indbrser  of  non-negotiable  inatnttnent;.  72  Am.  St.  Bep. 
683,  on  effect  of  indoreement  by  stranger  before  delivery;  97  Am. 
St.  Bep.  987,  on  rights,  duties  and  powers  of  guardians  ad  litem  of 
infants;  85  Am.  Dec.  762,  on  attempt  ta  control  or  supplement  wills 
by  other  papers. 

7  Or.  85&*309,  JffOOBE  ▼.  WTTiTiAMTnCTB  TBAKHP.  *  Z«.  OO.  (No.  1). 

Navigable  Waters.— Bocks  tn  the  Biver  are  Appnrtenaiit  to  the 
Iftnd  and  belong  to  the  riparian  owner,  p.  356.  ' 

Cited  in  Lewis  v.  City  of  Portland,  25  Or.  161,  42  Am.  St.  Bep. 
772,  85  Pac.  261,  22  L.  B.  A.  736,  upholding  rights  of  riparian  owners 
who  have  built  wharfs  on  banks  of  navigable  rivers;  Backus  v.  City 
of  Detroit,  49  Mich.  114,  43  Am.  Bep.  447,  13  N.  W.  382,  holding  that 
city  has  the  right  to  build  a  wharf  where  a  street  abuts  a  navigable 
river.  Cited  in  notes  to  127  Am.  St.  Bep.  45,  on  relative  rights  of 
state  and  riparian  owner  In  navigable  waters;  42  L.  B.  A.  510,  on 
effect  of  bounding  grant  on  river  or  tide  water;  42  L.  B.  A.  175,  on 
title  to  land  under  water. 

Pleading. — ^Xnconsistont  Defenses  are  Allowable  under  our  code,  p. 
358. 

Cited  in  Lake  Shore  &  M.  S,  By.  Co.  v.  Warren,  3  Wyo.  137,  6  Pac. 
726,  reviewing  a  mass  of  authorities  and  sustaining  the  right  to  file 
inconsistent  pleas;  Seattle  Nat.  Bank  v.  Carter,  13  Wash.  293,  43 
Pac.  335,  48  L.  B.  A.  177,  holding  totally  inconsistent  defenses  not 
allowable  under  the  code  of  Washington.  Cited  in  note  in  48  L.  B. 
A.  199,  on  right  to  plead  inconsistent  defenses. 

7  Or.  359-373,  MOOBE  ▼.  WXE^LAMETTE  TBANSP.  ft  L.  OO.  (No.  2). 

Courts. — ^A  Paper  Filed  in  Fact  is  not  Affected  by  the  failure  of 
the  clerk  to  mark  it  filed,  p.  367. 

Cited  in  Hilts  v.  Hilts,  43  Or.  164,  72  Pac.  698,  holding  that  a  paper 
is  not  filed  until  the  statutory  fee  is  paid;  In  re  Conant's  Estate,  43 
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Or.  585,  78  F»e.  1020,  holding  that  a  pleading  is  fllad  whea  defivend 
to  the  clerk,  though  he  fail  to  indorse  it. 

Ezecatlon. — ^Deed  Sboiiid  be  Execated  Jnf  Sberifl  in  oi&ee  at  the 
time,  p.  871. 

Cited  in  Fanll  ▼.  Cooke,  19  Or.  466,  80  Am.  St.  Bep.  888,  86  Pae. 
664,  leaving  the  question  nndeeided. 

Explained  in  Marx  ▼.  Hanthom,  30  Fed.  582,  holding  that  the  iheriif 
in  office  mnst  deed  land  sold  for  delinquent  taxes. 

OoiporatloiKfl. — BtocUuAdeKi  tKV0  Power  to  Direct  Sato  of  eorporate 
property  on  dissolution,  p.  372. 

Cited  in  Patterson  t.  Portland  Smelting  ete.  Worke,  35  Or.  105,  56 
Pae.  410,  confirming  sale  hj  directors  assisted  by  a  broker,  the  atock- 
holders  having  authorized  the  directors  to  make  the  sale. 

Oorporaiti<»s. — ^Mode  of  Exeentiiig  Ooxporate  Dead  XJphdd,  p.  873. 

Cited  in  Altschul  ▼.  Casey,  45  Or.  185,  186,  76  Pae.  1084,  holding 
L.  S.  sufficient  representation  of  eorporate  seal  by  recorder.  Cited 
in  note  to  108  Am.  St.  Bep.  418,  on  administrators  de  bonia  boa. 

7  Or.  874-^885,  88  Am.  Bfp.  710,  GILMOBB  T.  BUBOU. 

Contracts. — ^Influence  of  Man  Over  Fiaiio6  is  presumed  to  be  so 
great  aa  to  require  vigilant  scrutiny  of  the  transaction,  p.  883. 

Cited  in  Hallett  v.  Fish,  120  Fed.  988,  upholding  the  doctrine  as 
well  founded  and  salutary.  Cited  in  note  to  11  Am.  St  Bep.  759,  on 
fraud  as  between  persons  in  fiduciary  relations. 

Curtesy  Attachea  to  an  Equitable  as  Well  as  to  a  legal  estate  in 
land,  p.  384. 

Cited  in  Beam  v.  United  States,  162  Fed.  261,  89  C.  C.  A.  240,  ap- 
proving the  rule;  Hugueain  ▼.  Basely,  Lyon  v.  Home,  6  Eng.  BuL  Cas. 
877,  not  accessible. 

7  Or.  886-397,  STATE  ▼•  WHITNEY. 

Criminal  Law. — Objectiona  not  Made  in  IiOiwer  Court  cannot  be  con- 
sidered on  appeal,  p.  387. 

Cited  in  Nunn  v.  Bird,  36  Or.  520,  59  Pae.  810,  to  point  that  error 
not  excepted  to  will  not  be  considered. 

Indictment. — ^Two  Qrounda  for  Setting  Aside  indictment  mentioned 
in  the  code  are  exclusive,  p.  388. 

Cited  in  State  v.  Eelliher,  49  Or.  81,  88  Pae.  868,  State  v.  Baker,  33 
W.  Va.  322,  10  S.  E.  641,  State  v.  Baughman,  111  Iowa,  73,  82  N.  W. 
453,  State  v.  Tough,  12  N.  D.  430,  96  N.  W.  1026,  and  United  States 
V.  Mitchell,  136  Fed.  910,  all  approving  and  applying  the  rule. 

Indictment. — Presence  of  Private  Counsel  in  Qraad  Jury  Boom, 
aesisting  district  attorney,  is  no  ground  for  setting  aside  indictment, 
p.  388. 

Cited  in  State  v.  Justus,  11  Or.  180,  8  Pae.  338,  reaffirming  rule; 
State  V.  Bock,  49  Or.  28,  88  Pae.  319,  holding  that  action  of  court  in 
excusing  grand  juror  for  personal  reasons  is  no  ground  for  setting 
aside  the  indictment;  United  States  v.  Bosenthal,  121  Fed.  872,  on 
right  of  private  counsel  to  aid  prosecuting  attorney;  United  States 
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▼.  Wells,  163  Fed.  825,  quashing  indictment  pfo«nred  tbrongh  urging 
of  proseenting  attorney.  Cited  in  note  in  28  L.  B.  A.  372,  on  im- 
proper inflnenee  or  interf ereneo  with  grand  jnrj. 

Criminal  Law. — Oonri  mnst  Imrtmct  Jury  in  matters  of  law,  p.  891. 
Cited  in  State  t.  Boed,  52  Or.  389,  97  Pac.  031,  reaffirming  the  rule. 

Ctiminal  Law.— XTnless  dearly  Admitted,  the  Court  has  Ko  Bight 
to  charge  that  a  fact  was  proven  no  matter  how  strong  the  proof, 
p.  391. 

Cited  in  State  v.  Beed,  52  Or.  390,  97  Pae.  631,  qnoting  th«  mlt 
approvingly;  State  ▼.  Maekey,  12  Or.  160,  6  Pae.  651,  reversing  for 
charge  assuming  fact. 

Homicide. — ^Borden  of  Proof  is  on  Prosecution  to  show  malice, 
p.  392. 

Cited  in  State  v.  Magers,  85  Or.  535,  57  Pae.  202,  to  point  that 
harden  ia  on  prosecution  throughout. 

Criminal  Law.— Accnaed  Doea  not  Admit  Degree  of  Crima  by  f  ailnre 
to  question  it,  p.  392^ 

Cited  in  State  v.  Ellsworth,  30  Or.  160,  47  Pae.  203,  approving  the 
rule.  Cited  in  note  in  19  L.  B.  A.,  N.  8.,  495,  on  applicability  of  rulo 
of  reasonable  doubt  to  self-defense  in  homicide. 

Criminal  Law. — ^Degree  of  Guilt  must  be  determined  by  the  jury 
and  not  assumed  by  the  court,  p.  893. 

Cited  in  State  v.  Magers,  85  Or.  584,  57  Pac.  201,  reversing  con- 
viction for  failure  to  charge  on  lesser  degree  of  crime. 

7  Or.  807-103,  POBTLAND  ▼.  LEB  8AM. 

This  case  has  not  been  cited. 

7  Or.  403-407,  D08CHEB  T.  BLACKISTOK. 

Divorce. — Court  has  Poiror  by  Ita  Decree  to  Transfer  Property  of 
one  of  the  parties  to  the  other,  p.  407. 

Cited  in  Brooks  v.  Anheny,  7  Or.  466,  and  Hight  v.  Hirsehi  149 
Fed.  892,  approving  and  applying  the  rule. 

7  Or.  407-^14,  ANKBNT  v.  BLACKISTOK. 

Quieting  Title. — Title  to  Land  Determined,  p.  413. 

Cited  in  Hight  v.  Hirsch,  149  Ped.  892,  holding  defendants  pre- 
cluded by  the  judgment  from  prosecuting  another  suit.  Cited  in 
note  in  32  L.  B.  A.  685,  on  admissions  and  waivers  by  fiduciaries 
in  actions. 

7  Or.  414-422,  STATE  V.  OBANT. 

Criminal  Law.— Court  Should  Leave  Degree  of  guilt  to  the  deter- 
mination of  the  jury,  pp.  421,  422. 

£xplained  in  Territory  of  New  Mexico  v.  Bomero,  2  N.  M.  477,  as 
not  intimating  that  court  must  charge  on  lesser  degrees  when  there 
is  no  evidence  thereof.  Cited  in  note  in  21  L.  H.  A.  3,  4,  on  letter 
to  attorney  or  agent  of  plaintiff  as  publication  of  libel. 
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7  Or.  422-486^  DBAN  ▼.  I^WHAIC 

Contracto. — ^Twa  Oontamporaaeoiii  OontractB  MUting  to  the  same 
subject  matter  must  be  eonatmed  togetker  as  <m«  agreement,  p.  426i 

Cited  in  Bradtf eldt  y.  Cooke,  27  Or.  803^  50  Am.  St.  Bep.  701,  40 
Pae«  4,  reaffirming  the  rule. 

Distinguished  in  Blagen  t.  Thompson,  23  Or.  246,  31  Pae.  650,  18 
L.  B.  A.  315,  the  contracts,  not  being  between  the  same  parties  nor 
involving  the  same  subject  matter. 

BaUmeot. — ^Bailee  is  Bound  to  Betuzn  Gk>odB  to  bailor  when  his 
his  demand  is  satisfied,  p.  429. 

Cited  in  Coos  Bay  etc.  Co.  y.  Siglin,  34  Or.  87, 75  Am.  St.  Rep.  564, 53 
Pac.  507,  to  point  that  sheriif  is  bound  to  return  surplus  after  satisfy- 
ing execution. 

7  Or.  436-448,  PABEBB  r.  TAYZ.OB. 

Naylgable  Watem^^Blparian  Owner  Owns,  to  high-water  mark 
only,  p.  445; 

Cited  in  Bowbly  y.  Shively,  22  Or.  418,  30  Pae.  157,  Montgomery 
V.  Shaver,  40  Or.  247,  66  Pae.  924,  State  v.  Portland  General  Eleetrie 
Co.,  62  Or.  534,  08  Pac.  162,  all  approving  and  applying  the  mle; 
Grant  v.  Oregon  etc.  Nay.  Co.,  49  Or.  828,  90  Pac.  180,  stating  rights 
of  ripaiian  owner  purchasing  tide  land  between  high  and  low  water 
mark;  Hume  v.  Bogue  Biver  Packing  Co.,  51  Or.  246,  131  Am.  St. 
Bep.  732,  92  Pac  1068,  deayhig  exclusive  right  of  riparian  owner  to 
fish  in  adjacent  waters;  Shively  v.  Bowlby,  152  U.  S,  52,  14  Sup.  Ct. 
Bep.  548,  38  L.  ed.  350,  stating  rights  of  riparian  owners  under  laws 
of  Oregon.  Cited  in  note  in  40  L.  B.  A.  ^2,  on  tight  of  owner  fit 
upland  to  access  to  navigable  water. 

Public  Lands. — Tide  Lands  Lying  Between  Hlgli  and  low  navigable 
water  mark  belong  to  the  state,  p.  445. 

Cited  in  Muckle  v.  Good,  45  Or.  232,  77  Pae.  743,  reaffirming  the 
rule;  Astoria  Exchange  Co.  v.  Shively,  27  Or.  109,  40  Pac  93,  eon- 
struisg  subsequent  statute  as  not  affecting  stated  title.  Cited  in 
notes  in  22  L.  B.  A.,  N.  S.,  337,  on  right  of  state  to  grant  tide  lands; 
45  L.  B.  A.  239,  on  title  to  land  between  high  and  low  water  mark. 

Navigable  Waters. — ^Under  Statute  Anthorlsatidn  Biparian  Owner 
may  build  and  own  wharves,  p.  446. 

Cited  in  Lewis  v.  City  of  Portland,  25  Or.  166,  42  Am.  St.  Bep.  772, 
35  Pac.  203,  22  L.  B.  A.  736,  recognizing  riparian  owner's  rights  in 
wharf  erected  before  passage  of  statute;  Grant  y.  Oregon  etc.  Nav. 
Co.,  49  Or.  327,  90  Pac.  179,  to  point  that  when  right  to  construct 
wharf  is  exercised  it  becomes  a  vested  right.  Cited  in  note  in  40  L. 
B.  A.  643,  on  right  to  erect. wharves. 

Deed's. — ^Effect  of  Conveyance  of  Biparian  Lands  as  carrying  tide 
lands. adjacent  to  it  and  owned  by  the  grantor,  p.  447. 

Cited  in  Montgomery  v.  Shaver,  40  Or.  250,  66  Pac.  925,  holding 
that  right,  to  construct  wharf  may  be  severed  from  riparian  land  by 
sale;  Grant  v.  Oregon  etc.  Nav.  Co.,  49  Or.  331,  90  Pac.  181,  stating 
effect  of  conveyance    of    submerged    platted   lands    by    metes    and 
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boinidB;  State  ▼.  Black  Biver '  Phosphate  <^,,  Zi  Fla.  90,  19  Sontlh 
643,  21  L.  B.  A.  189,  to  point  that  intent  of  grantor  {leathered  from 
deed  determines  whether  submerged  land  was  conveyed  with  upland. 

7  Or.  448^54,  WATSON  T.  BMinL 

Deeds.— Bights  of  Parties  to  Deed  given  for  support,  pp.  452,  453. 

Cited  in  Patton  v.  Nixon,  83  Or.  168,  52  Pac.  1049,  granting 
equitable  relief  to  one  granting  property^  for  future  support;  Abbott 
V.  Sanders,  80  Vt.  180, 180  Am.  St.  Bep.  974,  66  AtL  1032,  13  L.  B/A., 
N.  S.,  725-,  treating  grant  conditioned  on  support  of  grantor  as  a 
mortgage  which  may  be  foreclosed  on  breach.  Oited  in  notes  to  186 
Am.  St.  Bep.  1042,  on  conveyances  in  consideration  of  support;  18  L. 
B.  A.,  N.  &,  220,  on  rights  of  promise,  during  promisor's  lifetime, 
under  contract  to  leave  property;  13  L.  B.  A.,  N.  S.,  727,  on  agree- 
ment for  support  in  consideration  of  conveyance,  as  basis  for  equita- 
ble lien, 

7  Or.  454-466,  BANK  OF  BBXTISH  OOLUHBIA  ▼.  PAQS. 
EzeentioB. — Bale  of  Separate  Tracts  Separately  or  In  Qross  Is  in 

the  discretion  of  the  sheriff,  p.  455. 

Cited  in  Bays  v.  Trulson,  25  Or.  116,  35  Pae.  28,  reaffirming  the 
rule;  Balfour  v.  Burnett,  28  Or.  76,  41  Pac.  8,  holding  such  discre- 
tion conclusive  unless  abused. 

Execution. — ^Betnm  Sufficiently  Sliowed  Oompllaiice  With  Statute 
as  to  publishing  notice  of  sale,  p.  455. 

Cited  in  United  States' Mtg.  etc.  Cd.  ▼.  Marquam,  41  Or.  407,  69 
Pac.  43,  upholding  similar  return. 

7  Or,  4$6>460,  DODQE  ▼.  MABDEN. 

Waters.-^Blght  to  Use  Water  Secured  by  Federal  Statutes  belongs 
to  the  land,  and  is  not  lost  by  nonuser  short  of  statutory  period  bar- 
ring actions  to  recover  land,  p.  458. 

Cited  in  Wimer  v.  Simmons,  27  Or.  7,  50  Am.  St.  Bep.  685,  89  Pac. 
7,  Oregon  Const.  Co.  v.  Allen  Ditch  Co.,  41  Or.  216,  93  Am.  St.  Bep. 
701,  69  Pac.  459,  and  Hough  v.  Porter,  51  Or.  434,  98  Pac.  1107,  all 
reaffirming  the  rule.  Cited  in  notes  to  93  Am.  St.  Bep.  714,  on  pre- 
scriptive title  to  water;  43  Am.  Bee.  282,  on  rights  of  riparian  owners. 

Abandonment. — There  cad  be  No  Abandonment -Without  Some  Ac- 
tion of  the  will  and  an  intent  to  abandon,  but  intent  may  be  inferred 
from  acts  and  declarations,  p.  460. 

Cited  in  Hindman  v.  Bizor,  21  Or.  119,  27  Pac.  13,  Low  Y.  Schaffer, 
24  Or.  243,  S3  Pac.  679,  Oviatt  v.  Big  Pour  Min.  Co.,  39  Or.  122,  65 
Pac.  812,  Watts  v.  Spencer,  51  Or.  271,  94  Pac.  42,  and  Noland  v. 
Coon,  1  Alaska,  42,  all  approving  and  applying  the  rule;  Wimer  v. 
Simmons,  27  Or.  13,  50  Am.  St.  Bep.  685,  39  Pac.  9,  holding  abandon- 
ment complete  when  intention  and  relinquishment  of  possession  unite; 
Huffman  v.  Smyth,  47  Or.  580,  114  Am.  St.  Bep.  938,  84  Pac.  82,  there 
must  be  a  voluntary  relinquishment  of  possession  combined  with  in- 
tention to  abandon.  Cited  in  note  in  80  L.  B.  A.  266,  on  abandon- 
ment or  loss  of  rights  of  prior  appropriators  of  water. 
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7  Or.  431-407,  BBOOK8  ▼.  AJSTKENT. 

Tliis  ease  has  not  been  cited. 

7  Or.  467-472,  JOKES  v.  DOVB. 

Landlord  and  Tenant* — ^Tenant  ii  Estopped  to  QoMtloii  Us  land- 
lord's title,  p.  472. 

Cited  in  Elwert  ▼.  Marle7,  53  Or.  595,  138  Am.  St.  Bep.  850,  101 
Pae.  888,  reaffirming  the  rule.  Cited  in  notes  to  89  Anu  St.  Bep. 
107,  on  estoppel  to  deny  landlord's  title;  46  Am.  Bep.  73,  on  extrinsie 
evidence  to  identify  legatee  or  lands  devised;  50  Am.  St.  Bep.  287, 
291,  292,  on  extrinsic  evidence  to  explain  wills. 

r 

7  Or.  472-476,  MOBBISOK  ▼.  CBAWFOBD. 

Trover. — ^It  Seems  That  an  Election  to  Consider  Tre^ass  as  eon- 
version  transfers  the  ownership  of  the  goods,  p.  474. 

Cited  in  Budd  v.  Multnomah  etc.  Co.,  15  Or.  420,  8  Am.  St.  Bep. 
169,  15  Pac.  663,  not  deciding  whether  the  prosecution  of  an  action  for 
conversion  is  an  election  to  claim  money  instead  of  goods. 

Attadimentw— Bl^t  to  Prove  Second  Valid  Attacbment  in  mitiga- 
tion of  damages  for  prior  invalid  one,  p.  475. 

Cited  in  Koyer  v.  White,  6  Tex.  Civ.  384,  25  S.  W.  46,  applying  the 
rule. 

AppeaL — ^EzMMt  may  be  Made  Part  of  BUI  of  Exceptions  by 
reference  and  identification,  p.  476. 

Cited  in  Boberts  v.  Parrish,  17  Or.  588,  22  Pac.  138,  holding  that  to 
make  a  deposition  a  part  of  a  bill  it  mnsl  be  eopied  into  it  or  at- 
tached as  an  exhibit  and  marked  for  identification;  Tatum  v.  Massie, 
29  Or.  145,  44  Pac.  495,  and  Caspary  v.  City  of  Portland,  19  Or.  500, 
20  Am.  St.  Bep.  842,  24  Pae.  1037,  holding  that  exhibit  may  be  made 
part  of  pleading  by  marking  and  reference. 

7  Or.  477-478,  STATE  T.  AH  SAM. 

« 

Cited  in  note  to  85  Am.  Bee.  498,  on  perjury. 

7  Or.  478-488,  S3  Am.  Bep.  717,  OBTOK  v.  OBTOK. 

Frandolent  Conveyances. — OhatMl  Mortgage  Giving  Mortgagor 
Bis^t  to  sell  the  goods  is  void  as  to  creditors,  pp.  482,  483. 

Cited  in  Jacobs  v.  McCalley,  8  Or.  126,  iTacobs  Bros,  ft  Co.  v.  Ervin, 
9  Or.  60,  Bremer  ft  Co.  v.  Fleckenstein,  9  Or.  273,  Aiken  v.  Pascoll, 
19  Or.  496,  24  Pac.  1040,  Sabin  v.  Wilkins,  31  Or.  456,  48  Pac.  426, 
37  L.  B.  A.  465,  Benedict  etc.  Co.  v.  Benfro  Bros.,  75  Ala.  127,  51 
Am.  Bep.  429,  and  Eekman  v.  Munnerlyn,  32  Fla.  376,  37  Am.  St. 
Bep.  109,  13  South.  925,  all  approving  the  rule;  Fisher  v.  Kelly,  30 
Or.  14,  46  Pac.  150,  holding  transfers  reserving  trust  for  debtor  void 
as  to  creditor;  In  re  Basmussen's  Estate,  136  Fed.  706,  applying  the 
rule  to  conditional  sale.  Cited  in  notes  to  6  Am.  St.  Bep.  34;  15 
Am.  St.  Bep.  914,  on  permitting  chattel  mortgagor  to  retain  posses- 
sion and  sell  mortgaged  property;  18  L.  B.  A.  606,  622,  on  effect  upon 
validity  of  mortgage  of  merchandise  of  provision  or  agreement  giv- 
ing mortgagor  possession  with  power  of  sale. 
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rtandideiit  OonTvyaiiees^— ▲  ObatM  Mortgage  may  1m  Shoiwii  hj 
parol  to  b«  80  eonditioned  as  to  be  void  as  to  creditors,  p.  482. 

Cited  in  Bothenberg  t.  Bradley,  69  Miss.  12,  10  Soiftb.  924,  holding 
assignment  of  creditors  Toid  when  parol  eridence  shows  that  its  effect 
is  to  hinder  creditors. 

Ftandnleiit  OonTeyancea.— Piesuniption  of  Fraud  ttom  Betention  of 
Possession  of  mortgaged  chattels  applies  only  when  mortgage  is  un- 
recorded, p.  482. 

Cited  in  Marks  v.  Miller,  81  Or.  821,  28  Pac.  15, 14  L.  B.  A.  190,  and 
Daris  t.  Bowman,  25  Or.  196,  85  Pac.  266,  both  quoting  the  nUe  ap- 
proTinglj. 

7  Or.  488-486^  HOUiADAT  ▼.  SLZJOTT. 

AppeaL— Appellaut  may  Abandon  Appeal  When  Notice  is  defective 
or  sureties  cannot  jostifj,  and  give  new  notice  and  undertaking, 
p.  485. 

Cited  in  Yan  Anken  t.  Dammeier,  27  Or.  154,  40  Pac  90,  Msher  ▼. 
Tomlinson,  40  Or.  113,  60  Pac.  390,  and  Skinner  ▼.  Lewis»  40  Or.  574, 
65  Pac  523,  all  applying  the  rule. 

7  Or.  486-491,  MOOBB  T.  MnJiKR. 

Pleading. — ^Facta  Peculiarly  Within  Knowledge  of  Plaintiff  and  con- 
stituting  condition  precedent  to  recovery  must  be  pleaded,  pp.  490, 
491. 

Cited  in  Chrisman  ▼.  State  etc  Co.,  16  Or.  289,  18  Pac  469,  apply- 
ing the  rule  where  plaintiff  failed  to  plead  his  interest  in  subject 
matter. 

7    Or.  491-497,  OAPLES  T.  STEEL. 
Vendor  and  Purchaser^— Purchaser  Is  not  Bound  to  Disclose  his 

knowledge  of  facts  .enhancing  value  of  land,  but  he  must  not  misstate 
material  facts  to  the  owner  or  sale  will  be  set  aside  for  fraud, 
pp.  495,  496. 

Cited  in  Staekpole  ▼.  Hancock,  40  Fla.  378,  24  South.  918,  45  L.  B. 
A.  814,  approving  and  applying  the  rule 

7  Or.  497-499,  BEED  T.  GENTBT. 

AppeaL — ^Verdict  is  Presumed  to  be  as  Broad  as  the  issues,  p.  499. 

Cited  in  Schmit  v.  Day,  27  Or.  117,  39  Pac  872,  presuming  that 
every  allegation  in  complaint  was  found  true. 

7  Or.  600-618,  STABB  T.  STABK. 

Trusts. — One  Holding  Possession  Under  Legal  Title  is  trustee  for 
equitable  owner  and  must  account  to  him  for  rents  and  profits,  p.  511. 

Cited  in  Hill  v.  Cooper,  8  Or.  258,  259,  holding  that  cestui  que  trust 
must  resort  to  equity  to  recover  such  rents  and  profits. 

Judgment. — Judgment  at  Law  as  Bar  to  Proceeding  for  equitable 
relief,  p.  510. 

Cited  in  Bums  v.  Kennedy,  49  Or.  590,  90  Pac.  1103,  holding  judg- 
ment in  forcible  entry  no  bar  to  suit  to  quiet  title  or  cancel  a  deed. 
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